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Fao BE 
Page. Names of Parties, A Ë Page, Names of Parties, | Bee 
8 | gdm 
ES | Eps 
© i oO 
496 | Kawal Nain v. Budh Singh . |490 -Lakhpat Rai v. Fakhr-nd-Din ... | 41 190 
600 | Lachhman Prasad v, Sarnam Rajendra Prasad v. Ram Jatan ! 
Singh : „| 40 Bai =: 39 785 
506 | Mohammad Zakariya v, Moham- Suba Singh v. Mahabir Singh ... 40 461 
mad. Hafiz | al Anup Kumar v. Kesho Das we, 39 783 
016 | Izzat Ali v. Mohammad Sharafat- Emperor v. Bhola u + 40 332 
Ullah . | 39 Moti Lal v. Ram Narain .. 40 1906 
520 | Sham Rathi Rai v. Jaichha Kun. Jadu Nath Singh v, Thakur Site | 
war we | 40 Ram ji 220 


Mangali Lal v. Abid Yar Khan ,., | 41 Govind Das v. Bishambhar Das ... | 40 641 








76) | Jhamphu v. Kutramani 42 713] 773 | Tapsi Singh v. Hardeo Singh... | 42 681 


~ 523 | Ramji Lal v. Karan Singh ee 0 Ali Asghar v. The Collector of | 
532 | Krishna Sah v, The Gollector o Bulandshahr m | 40 753 
534 | Bareilly a | 40 Raghubir Rai v, Madho a | &F 908 

d 

15 ALLAHABAD LAW JOURNAL, ror Serremper-Ocroser, 1917. 
746 | Siddiqa Bibi v. Ram Autar | 763 | Chiranji Lal v, Ganga Ram sa. | 42 670 
Pande | 4&2 575 | 766 | Bakhtawar Lal v. Shoo Prasad ... | 4&2 720 
756 | Emperor v, Goda Ram .. 1438 800] 767 | Mathura Prasad v, Emperor... | 42 161 
757 | Sarup Lal v. Lala mi 42 589 | 7691 Bharat Das v. Nandrani Kuar ...{ 42 519 


411. L. R., BOMBAY Series, vor Serrember-Ocronur, 1917. 





I 
518 | Ruttonsi Rowji v. Bombay United , 568 | Emperor v. Rauchodlal i | 41 656 
Spinning and Weaving Com- | 566 | R. K. Motishaw & Co, v, Mercan- |! ne 
pany, Lid. uw ` 37 271 tilo Bank of India | 37 258 
546 | Parshottam Veribhai v. Chhatra- | 580 | Jivraj Dhanji, In re .. | 40 for 
' gangji Madhavsaugji Tha- ' 683 | Isap Ahmed Mograria v. Abh- R 
kore a | 40 1002 ramji Ahmadji Mograria ... | &I 76l 
650 | Dawal Piranshah v. Dharma 618 | Bairaman v. Jagjivandes Kashidas | #1 277 
Rajaram Manggaruddi vas | 41 273} 625 | Kurgodigouda v, Ningangouda .., | $I 238 
560 | Faredoon Cawasji Parbhu, 
In re 140 316 
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: 19 BOMBAY LAW REPORTER, ror Sepramper-Octoner, 1917, 


Monroi mana wan nawan nananunan arasan ajaa raad wk Wan 








737 | Pandit Suraj Narain v. Pandit 
Ratan Cal “a 

751 | Kandukuri Balasurya Pr asadha 
Row y. Secretary of State for 
india 

771 | Khemraj Shrikrishnades v. Kisan- 
lala Surajmal i 

774 | Zipra Talhoo v. Hari Supdashet 
Vani 


10 BURMA 


131 Shanda Singh v. Wahid-ud-Din se 
138 | Maung Tun Tha v. Ma Thit i 
140 | Sadik Husain Khan v. Hashim Ali 
Khan vee 
159 | Ma Me v. Maung Aung Min i 
161 | Maung Po Aung v. King-Em- 
peror sve 


A. R. Chetty Firm 


n C, Kaliyaparama Padiyachi v.C. V. a] 
"5 | Ba Tuy. Baman Khan 


29 | Nga Hmyin v, King-Hmperor 


~ 





718 Blanche Edith Cates v. _Mongini F 
Bros. 42 82 


40 988 


41 
42 
42 


98 
67 
73 





789 . Solomon Jacob v. The N ational: 


t 


Bank of India 142 869 
813 | Ladhabheai Lakhmsi v. Six Jam- 

setii Jijeebhoy Bart san | &2Z 882 
820 | Vishvanath Ganesh Paranjpe v, 

Kondaji Sakharam we 43 995 
823 ' Emperor v Bai Jiba we | A2 754 
830 Emperor v. Vithaldas Hirji we! GZ 920 


LAW TIMES, ror Jugs, 1917, 


36 
38 


36 
36 


38 
809 


104 
10 


43 100 
9 LOWER BURMA RULINGS, rrou JULY ro SEPTEMBER, 1917. 


39 154 
39 132 


3 UPPER BURMA RULINGS, FROM JULY TO SEPTEMBER, 1917. 


„|43 326 | 


165 | Wor Lee Lone & Co., v. A.Rahman ; 42 839 


166 | Lakanaw v. King-Emperor . | 38 739 
169 | Nga Hila v. King-Emperor ...| 37 63 
17u | King-Emperor v. Nga Paw EE... | 38 735 
172 | King-Emperor v. Nga Po Gyi ... | 36 465 


77 ' Po So v. King-Emperor -42 -1007 
78 Yagappa Chetty v. K. Y. Maho- 
med | 40 858 


32 | King-Emporor v Nga Tun Sein ... | 43 623 


44 I. L. R., CALCUTTA SERIES, FOR BEPIEMBER-OOTORER, 1917, 


749 | Beg v. Allah Ditta ia 
759 | Tricomdas Cooverji Bhoja v. 
| Gopinath Jiu Thakur 
71 : Bamandas Bhattacharjee v. yil- 
madhab Saha 
788 : Nawab Bahadur of Murshidabad 
v. Ahmad Hossein 
789 | J. C.Galstaun v. Woomes Chandra 
Bonrerjee 
Durga Prasanna Roy v. Ishan 
Chandra Shaha aa 


Budhu Lal v. Chattu Gope 
Budhu Lal v. Chattu Gope 


800 





804 
816 





38 


42 
39 
39 


B54 


850 


461 
465 
465 


829 | Nakimo Dewaniv. Pemba Dit- 





chen 37 971 
841 | Ranjit Singh Bahadur v, Kali Dasi 
Debi 40 981. 
858 ; Basanta Kumar Roy v. Secretary 
| of State for India wa | 40 337 
876 | Dal Singh v. King-Emperor ... | 39 311 
€90 | Shashi Bhushan Bose v. Manindra 
Chandra Nandy | 38 835 
899 | Malchand v. Gopal Chandra 
| Ghosal 39 199 
912 | Simhachalam v. Emperor 41 138 
9:7 | G. H. Wittenbaker y, J. Q. Gals- 
taun 43 il 


96 CALCUTTA LAW JOURNAL, ror SEPTEMBER, 1917. 


215 | Amrita Lal Bose v. Corporation of 
Calcutta ssi 

250 | Kumud Krishna Mandal v. 
Jogendra Nath Sircar 

258 Baneswar Pramanik v. Tarapada 
Bhattacharjée 

261 | Annada, Charan Datta v. Mohim 
Chandra. Guha ah 

263 | Badal Mirza v. Tinkari Koley 

265 | Sarajubala. Dasi v. Jogmaya 
Dasi 

267 | Pandit Suraj Narain v. Pandit 
Ratan Lal 
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2 805 


41 
41 


611 
872 


673 
736 


693 
988 








282; Gobind Das v. Bishambhar 
Das 40 641 

290 | Kandukuri Balasurya Prasadha ° 
Row v. Secretary of State for 


India in Council 41 98 

809 | Jadu Nath Singh v. Thakur Sita 
Ramji 42 225 

315 | Tarapada Ghose v. Jagat Mohini 
Dasi 42 751 

317 | Jagannath Mandal v. Jaladhar 
Mandal 40 839 

319 , Balakeshwari Dabee v. Jnana- 
| nanda Banerjee . | &E 610 
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26 CALCUTTA LAW JOURNAL, ror SEPTEMBER, 1917.——oonold. 
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338 | Surendra Nath Ghose v. Kal- 


322 | Prafulla Nath Fagore v. Matabad- 
din Mandal 2 881 | gopal Mojumdar a 
325 | Kanai Lal Ghose v. Jatindra 339 | Dokari Joddar v. Nilmani 
Nath Chandra ve | #2 711 Kundu 
, 828 | Nanda Lai Banerjee v. Umes 342 | Ganesh Chandra Sikdar v. King- 
Chandra Dass 40 996 Emperor 





21 CALCUTTA WEEKLY NOTES, ror SEPTEMBER 3rd, 1917. 


1137 | Mary Lilian Hira Dovi v. Kunwar | 1147 | Munsar Ali v. Abhoya Charn 


ee a e 


Digbijai Singh eve 226 Das ‘ine 
1142 | Chowdhuri Shyamananda Das 1149 | Sheikh Juman v. Mohammad 

Pahara}] Bidyadhar Bhuiya v, Nobinevaz 

Ramakanta Das | 42 258 | 1150 | Dworkanath Day v. Sailaja Kanta 
1144 | Ahmed Ali v, Abdul Majid 39 778 Malik zis 

a 1152 | Ashraf Ali v. King-Emperor 
40 I. L. R., MADRAS Sorins, ror Seprempys-Octossr, 1917. 

793 | Balakrishna Udayar v, Vasudeva Kandakuri Bala Surya Prasad Row : 


| 886 





Ayyar v. Secretary of State for India... | 4] 98 
804 Thevaraya, Reddy v. Vohikatacha- | 909 | Ambalavana Pandara Sannadhi v. : 
lam Pandithan ddd Secretary of State for India in 
810 | Abdul Khader Sahib v. The Official | f Council 114 
| Assignee of Madras 524 | 910 | Secretary of State for India in 
816 | Muthuswami Ayyar v. Kalyani Council v. Venkayya, .135 254 
`- Ammal 38 223 | 923 | Sellamani, Re w | 33 629 
824 | Kullappa Goundan v. Abdul Rahim 925 Sattiraju v. Vonkataswami "40 5:8 
Sahib 39 2541 939 DiviPunniahv.Gorantla Kotamma 38 287 
885 | Mahomed Ghouse Rahman Sahib 941 | Syed Hasan Raza Sahib Shamsul , 
v. Nathu Vellabji 37 516 Ulama v, Mir Hasan Ali Sahib... : 38 528 
841 | Saravanna Pillai v. Arunachalam |- 949 | Natesa Pillai v. Ganapathia Pillai | 38 136 
Chettiar 38 117] 955 | Pethu Ayyar v. aga cas loa | 
846 | Somasundaram Chettiar v. Vaithi. Pillai = 778 
linga Mudaliar 41 546 | 964 | Krishnappa Mudaly v, Periasw amy 
871 | Navanctha Krishna Thevar v. Rama- Mudaly 38 297 
swami Pandia Thalavar ne | 39 263 | 968 | Perumal Pillai v. Raman Chettiar (42 352 
880 Elan Nadathi, Re » | 38 976 | 976 | Dudekula Lal Sahib, Re a: To be 
977n| Katayya v, Venkayya See 4 printed, 
33 MADRAS LAW JOURNAL, ror SepremBeR-Octoser, 1917, 
295 | Ponnaloori I Ellamandayya v. Ohe- 366 | Sannasi Kudumban v, Sivasubra- 
lakapathi Lakshmayya | 42 241 mania Kone || 980 
297 | Obla Venkatachalapathi Aiyar v. x 370 | Swaminatha Mudaliv. M. Sara. 
Thirugnana Sambanda Pandara | 42 273 vana Mudali 581 
300 yeaa v. Narayanaswami at 379 | Raja Rajeswara Muthuramalinga 
; 629 Scthupathi v. Mahali R 2 
802 | Ponusami Naiken v, Nadimuthu 882 Tiramalai eee, Brey | ae 
Chetti- 42 231 Nagayya Ramakrishna Kadir- 
309 ee Naicker v, Irusappa velusami Naicker v. Eastern | 
aickor 40 664 Development Corporati tda 
816 | Pandyan Pillai v, Vellayapa 42 438 andon eee lage 953 
880 | Rowther Mulla Vittil Seeti Kutti 287 | Baidyanatha Sastri v., Savithri | 
v Kunhi Pathumma 31 Ammal 42 245 
348 | Syed Hasan Raza Sahib Shamsul 410 | P. Thiruvarangiah v. D, K. Pania a | 
Ulama v, Mir Hasan Ali | & Co, . | 43 673 
Sahib 38 628 | 413 | Unnamalai Ammal v. Mathan ... | 42 630 
355 | Battina Appanna v. Sreemanthu 415 | Secretary of State for India 
Raja Yarlagadda Venkatarama. v. Ambalavana Pandara San- 
linge Bahadur Zemindar Garu | 42 464 nadhi Avergal na 42 697 
857 | Chidamberanatha Thambiran alias 430 | Koroth Mammad, In re we | 2 977 
Sivagnana Desika Gnana Sam. 448 | Kandaswami Chetty v. Bub- 
manda Pandara Sannadhi v, P. ramania Chetty ~ | AT 38h 
S. Nallasiva Mudaliar a | 42 366 
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196 
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225 
232 
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INDIAN CASES, . [19147 
33 MADRAS LAW JOURNAL, ror SEPTEMBHR-OGCTOBER, 1917—soneld. 5 
449 | Mayarkara Illath Narayanan 509 | Damodara Shanabhaga v. Subraya 

Moosad v. Koori Kathil Itti- : Pai atl 43 217 

cherry Amma 42 331 | 512 | Gangadharan Pattar v, Patinhara 
Panchapagesa Odayar v. Kanaka Kovilakath Thazhathe.Manavik- 

Ammal we | 42 344 raman wa | 42 268 
.Anantanarayana Iyen v..Khozhi- 515 | Kasaribada § Venkatachelapatti À 

kote Patinhare Kovilakath Thiru- Rao v. Maddipatla Kameswa- 

veerarayan 41 536 Tamme we | 43 214 
Puthiyapandikasalayil Abdulla 519 | Vinjanampati Peda Venkanna 

Koya v. Kallumpurath Kana- v. Vadlamannati Sreenivasa 

ran vee 43 6 Deekshatulu 43 225 
Ganesa Seturam v.-Ramaswaml 583 | V. Krishnayyah v. O, Gajendra 

Servai 42 Naidu 40 608 
Aiya Ramalinga Mudali v. Aru. 536 | Senakkayala Virasami Naidu y. , 

muga, Mudali 42 612 Bommadevara Pichayyd Naidu | 43 -167 
Raja Papamma Rao Guru v. Reve- 639 | P. R. Srinivasa Aiyangar v, M. D, 

nue Divisional Officer, Guntur 42 Narayana Aiyangar 40 670 
Thodapuzha Rubber Company, 643 | Narayana Aiyar v. Singaravelu 

Ltd. v. Registrar and Asst. Vannian -| 42 289 

Registrar of Joint Stock Com- : 545 | Aiyagami <Alyar v. Atyasaini 

panies, Madras 42 674 Aiyar “39 1004 
Florina Marties v. M. L. Pinto ... | 42 677 | 648 | Mogadasu Venkatadasn v. Ven: 

Appala Raja v. Rangappa Naio- kamamidi Udayanarayan  ... | 41. 122 
ker 40 6 553 | Akula Bakkayya v., Aluri Ven- 
Brij Indar Singh v. Lala Kanshi katanarasimhanı 1 -39 945 

Ram we | 42 555 | Dal Singh v. King-Emperor ... | 39 8311 
feta naa Chetty v. Sabapathy 566 | Kopparthi Lingayya v. Araveti 

Chetty we | a1 Chinnarayana oa To be 

printed 
22 MADRAS LAW TIMES, ror.SepresBer-Octonszr, 1917, 
Deonandan Prashad Singh v. 310 , Kumar Basanta Kumar. Roy v. 

Ramdhari Chowdhri « 39 958 Secretary of State for India in 
Maharaja Manindra Chandra Council o | AO” 337 

. Nandi v. Raja Sri Sri Durga ‘320 | Nadanaligi Kurngodappa v. 

Prashad Singh 38 929 Angadi Soogamma i 39 928 
Ponnuswami Naik v. Nadimuthn * 323 | 5.5. Venkataramana Iyer v, King- 

Chetty we | 42 231 Emperor 43 88 
Rangadu v, Thoralingam a | 4&2 724] 330 | Kasaribada Venkatachelapatirao 
Chidambaranatha Thambiran y. Maddipatla Kameswaramma | 43 214 

v. Nollasiva Mudaliar 42 3661 38% | Unnamalai Ammal v. Mathan .. | 42 630 
R. Ramachandra Naidu v. Malang 334 | Vinjanampati Peda Venkanna v. 

Hyath Batcha Saib | 43 661 Vadlamanati Sreenivasa Deas 
Peela Yarakayya v. Kanuri shatulu h 43 225 

‘Venkata Krishnam Raja 41 684] 345 | Secretary of State for India v. 

Kunjaru Venkataramaniah v Palaniyappa Pillai 41 4 

Dejappa Kinde 42 640] 358 | Rajkumar Thakur Giridhari Singh 
Mulla Vittil Seeti Kutti v. K. MM. v Megh ial Pandey 42 651 

K. Kunhi . Pathumma 43 381] 362 | Brij Inder Singh v. Lala Kanshi 
Kadirvelusami Naicker v. Eastern Ram 42 43 
Development Corporation, Limit- 871 L. A. L. Alagappa Chettiar y, 
ed, London 42 953 Naganatha mudaliar 42, 759 
Kondapalli Parasurama Reddi v. 373 | Lakshminarayana Aiyar, Inre ... | 442 989 

Malireddi Venkiah . | 42 496 1 380 | Chidambaram Pillai v. Voerappa 
Koroth Mammad, In re 42 977 Chettiar 43 865 
Vaidyanatha Sastri v. Savithri 386 | Sowbhagia Ammal v. Manikka 

Ammal 42 245 Mudali we) 42 975 
Maryarkara Tath Narayanan 888 | K. Tholasinga Chetty v. G. 

Moosad v. Koori Kathal Ittechor “Vedachelayya . | a2 544 

ry Amma | 142 331 | 301 | Ammalu Ammal v. Namagiri 
Aiyasawmi Iyer v. Aiyasawmi Ammal w | #3 760 

Iyer 1 39 1004 


300 “| Adikosavan 


Gurunatha Chetti 


‘39 358 
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6 LAW WEEKLY, ror SEPTEMBER-OOGTOBER, 1917. 








ab init oe tee 


} | 








300 | Ramanathan Chery v. Bement, 445 | Alagappa Chettiar v. Nagaratna | 
than Chetty 43 138° Mudaliar 42 
330 | Kawal Nain v, Budh Singh 40 286] 448 | Peda Nagabhushanam v. Pi- | 
984 | Lachhman Prasad v. Sarnam tchayya . 142 
| Singh ..| 40 284] 460 | Perumal Pillai v. Raman Chettiar 42 
337 ; Vaiguntathammal v. Valliammal | 4] 719 | 456 | Venkataramana Aiyar v. King- 
340 | Kandukuri Balasurya Prasadha Emperor 1 43 
Row v. Secretary of State for 464 | Mulla Vittil Seeti Kutti v. Kunhi 
India . | bE. 98 Pathumms | 43 
859 | Unnamalai Ammal v. Mathan ... | @2 630 | 49! | Gangadharan Pattar v, Patinhari | 
861 | Srinivasa Alyangar v. Narayana Kovilkath Thazhathe Thavazhi 
Aiyangar 40 670 Manavakrama 42 
364 | Nallasivan, Pillai v. Ramalingam 494 | Gobind Das v. Bishambhar Das... | 40 
a Pillai 41 305| 601 | Balakrishna Udayar v. Vasudeva 
368 | Arunachalam Chetty v. Sabapa- Aiyar . | 40 
thy Chetty 41 987 ] 509 | Suraj Narain v. Ratan Lal . . | 40 
378 | Mirza Sadik Husain Khan v. 518 | Muthukumara Chettiar v. Ala- 
Nawab Saiyed Hashim Ali gappa Chettiar 42 
Khan 36 104] 520 | Ganesa Sethuram v. Ramaswami 
401} Govindasami- Pillai v. Municipal Servai 42 
Conncil, Kambakonam o | 2.519 | 5623! Katta Tholasingam Chetty ` V. 
404 Narayanan Nambudripad v, Mega. Vedachella Aiyati 42 
ji Seit 41 612 { 526) Parvathammal v. Chokkalinga 
408 | Panchapakosa Odayar v. Kinare Chetty 41 
' į; Ammal 5 42 344| 542| Vaidyanatha Sastri v. Savithri | 
412 | Sivanupandia Thevar v, Zemindar Ammal | 42 
of Urkad 43 498| 664 | Konda Roddi v. Ramasami Reddi : 17 
417 | Malaiperumal Chettiar v. Arana- 563 | Kanakasabhai Mudaliar v. Baja- . 
chala Chettiar 41 224 gopal Naidu vee | 42 
421 | Ponnuswami Naicken v, Nadimathn’ 670 | Theman v. Kunhi Pathumma ... | 43 
Chetty "42 231 | 572 | Secretary of State for India v. 
428 | Rangadnu, In re 42 724 ' Palanyappai Pillai 4l 
436 | Alauddin Sahib v. Seoretany of 568 | Pandiyan Pillai v. Vellayappa 
State for India To be | Rowther 42 
printed 592 An Indar Singh v. Lala Kanshi 
437 | Madhu Sndan Chowdhnri v, Aus- Ram 42 
ammat ~Chandrabati Chow- 600 | Koroth Mammad, In re 42 
drain 527 | 617 | Kasaribada Venkatachelapatirao 
443 | Battina Appanna v. Raja Venka- v. Maddipatia Kameswaramma | 43 
taramalinganna Bahadur ai 49 464 
(1917) MADRAS WEEKLY NOTES, ror SEPTEMBER-OCTOBER. 
565 | Akula Bakkayya, Manager of the 589 | Kolandai Velu v. Rev. J, Dequidt 41 
A.L. I. Company, Mangalayiri 595 | Yegnarama Dikshitar v. Sophi 
y. Aluri Venkatanarasimham .., 9 948 Patter 4l 
566 | Sunnasi Kudumban v. Sivasub- 602 | Parvathammal v. Chokk a lin ga 
ramania Kone a 9 980 Chetty 41 
569 | Subbaratna Mudali v. Bala- 605 i Jadu Nath Singh v. Thakur Sita 
krishnaswami Naidu Æl 408 I! Ramji 42 
571 | Secretary of State for India y, _ 609 | Mulla Viitil Seeti Kutti v. Kunhi 
Palaniyappa Pillai I 24 Pathumma 43 
583 | Vadla Nagiah v, Valora Divakara 628 | Balakrishna Udayar v. Vasadeva 
Mudaliar I 585 Aiyar . | 40 
584 | Srinivasa Aiyangar v. Abdur Rahim 634 | Ranga Rao v, Kithari Ammal 42 
Sahib 40 82.| 636 | Mary Lilian Hira Doviv. Kunwar 
585 | Govindasami Pillai v. Municipal Digbijai Singh 42 
Council, Kumbakonam a {| 42 619 | 642 Ghord aay Sarapan Das v. a 
i Ammal vy, Narayanaswami ' Ramkanta Das 
pet seer .. | &1 629 | 643 | Unnamalai Amma v. Mathan 42 
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664 
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644 
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INDIAN CASES. 


(1917) MADRAS WEEKLY NOTES, ror Sepremper-Ooroser—coneld, 





[1917 





645 | Panakkal Iyyappan v. Elachar 719 | Chirta Rangayya v. Chinta Bu- |. 
Chakkunni 556 tchamma 41 281 
651 Tholasingam Chetty v. Vedache- 720 | Saminatha Iyer v. Emperor 39 995 
E layya 42.544 | 721 | Peela Yarakayya v. Kanumuri 
653 | Vaidyanatha Sastri v. Savithari Venkstakrishnaraju an | &E 684° 
Ammal u| 2 245 | 722 , Ponnaloori Ellamandayya v. 
669 | Alagappa Chettiar v. Muthu- Chalakapathi Lakshmayya 42 241 
kumara Chettiar 42 836| 724 | Venkataramana Aiyar v, King- 
G70 | Ponnusami Naicken v, Nachima thn Emperor 43 88 
Chetty 42 231 | 729 | Secretary of State for India y. 
674 | Venkatasubha Sastrial v. Suh. Ambalavana Pandra Sannadhi | 42 697 
ramania Aiyar 42 827| 739 | Jogi Das v. Ganga Ram 42 791 
677 | Alagappa Chettiar v, Nearatna 740 | Pana Lana Ana Alagappa Chettiar 
Mudaliar 42 789 v. Ravanna Mana Pana Chana 
679 | Kunjara Venkataramayya vV. De- |. -Muthiah Chettiar NAN 745 
jappa Kundo ma 142 540] 743 | Vaiguntathammal v. Valliam.- 
682 | Rangadn v. Thoralingam 42 724 mal Ammal 41 719 
688 | Subramania Iyer v. Rathnavelu 744 | Chidambaram Pillai v. Veerappa 
Chetty 42 556 Chettiar 43 865 
707 | Anantanarayana Iyer v. Kozhikote 751 | Ariyaputhra Goundan v. Ettiva | ° 
Patinbare Kovilakath Thiruvee- Goundan ‘42 223 
rayan wv | AT 5861 752 | Perumal Pillai v. Raman Chettiar 42 352 
719 Muthuramalings Sethupathi v. 757 | Ramanathan Chetty v. Rangana- 
Mahalinga Raju 42 502 than Chetty .. | 43 138 
712 | Peirce Leslie & Co, v. Perumal | 42 294 
18 NAGPUR LAW REPORTS, For SEPTEMBER-OcTOBER, 1917. 
130 | Salu Bai v. Bajat Khan 142 200 169 | Ramrao v. Emperor 42 721 
163 | Gangaram v. Yashodabai 42 261| 172 | Sitaram v. Rupram . „|42 266 
165 Nilkant v, Ghulya 42 354| 175 ' Nilkanth v. Bhagwant we | AZ 276 
20 OUDH CASES, FOR BEPTEMBER-OCTOBER, 1917. 
256 | Sajjadi Begam v. Musammatedanki 290 | Lalta Bakhsh Singh v. Ganga 
Bibi os | 42 793 Bakhsh Singh 43 219 
260 | Deputy Commissioner of 295 | Nasimunnissa v. Abdul Kadit 43 280, 
Kheri, for Mahewa Hstate v. -299 | Musammat Rabiunnissa v. Mu- 
Rani Bijai Raj Koer 43 987 hammad Ali .. | 43 189° 
965 | Raghubar v. Musammat Rukmin | 42 794 | 209 | Brij Mohan Dayal v. Sarup 
968 | Bishambhar Nath Tandan v. 2 Narain „| 43 257 
Umed Ali a | #2 750| 304| Mohammad Yakub v. Bijai l 
ov. | Hardwar v. Bam Milan Ram 42 512 Lal 43 262 
277 | Bishun Sarup v. Dr. Nabi Moham- 306 | Ganga Prasad v. Ram Samujh 43 266 
mad Khan na | F2 742| 311 | Bharath Singh v. Prag Singh 43 291 
285 | Sheoambar Tewari v. Musammat 318 | Chhannu Lal v. Musammat Raj 
Kaniz Fizah Bibi + | &2 937 Kuar we | 43 295 
} 
+ 
4 OUDH LAW JOURNAL, ror Szereuper, 1917. 
512 Mahabir Prasad v. Bisheshwar | 529 | Ram Dayal v. Dwarka vee | &2 381 
Prasad 42 424 | 582; Kidar Singh v. Ganesh | 42 401 
514 Sitla Bakhsh Singh v, Sheikh Sami 535 } Chauhan v. Ram Sarup 42 27 
Uddin Hyder 42 428 | 540| Raj Bahadur v. Jagrup Pande 42 37 
520 | Sant Lal v. Rameshwar Dayal 42 413 | 647 | Mahant Burga Bharti v. Guptan 
522 | Sarap Narain v. Sheo Shankar | | Prasad 42 406 
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205 | Maharaja Sir Raveneshwar Prasad 265 | Emperor v. Mathura Prasad . 423 98 


Singh v. Rai Baijnath Goenka 267 | Gopi Nath Pande v. Emperor .. "4l 148 
Bahadur 40 508| 269 | Muhammad Sadiq v. Malik Waizul 

- 2Y2 | Rai Brij Raj Kishun v. The l -| Huq 43 320 
Hon’ble. Maharaja Sir Rames- - 270 | Maharaja Sir Rameswar Singh i 
war Singh Bahadur l 39 925 Babadur v. Sk, Md Waiz TAN 784 


216 | Udit Narayan v. King-Emperor 39 996] 271| Sheo Sahai Misir v. Bajo Singh ... | 41 495 
217 | Girwar Dhar, In the matter of... [AT 328] 273 | B. Stocking v. Tata Iron and 


299 | Lala Brahmdeo Lal v, Sheo- Steel Co. 41 175 
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280 | Nibaran Chandra Chatterjee Vy. 285 | Ram Bahadur v. Thakur Sri Sri 
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Nath Gorain we | 42 823 Manjhi .. | 37 980 
239 | Sheolal Sahu v. Sagar Mall a | 4O 108 | 292 | Nand Kishore Jha v. Paraoo 
241 | Maharaj Kumar Sri Sanjihil Lal i Mian, .. {42 839 
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247 | Kunti Dai v. Jharulai Das Majum- 301 | Raghunath Parsad Singh v. | 
dar 40 907 | Syed Yahya Hussain 4:2 966 
250 | Mahboob Momin v. Bhagwati 3038 | Hemraj Champa Lall v, Ram- 
Prasad 5 39 949 |. kishen Ram 38 369 
251 | Hari Prasad Tewari v. Sowak 308 | Mobarak Hussain v. Syed Shah i 
Das 40 333 Hamid Hussain 38 509 
253 | Ekradeswar Singh v. Maharaja Sir < 811 | Babu Ganpati Singh v. Mus- 
Rameswar Singh 42 666 ammat Sachi Ojhain 42 -785 
258 | Parbhu Ram Pandey v. Raghubir 312 | Dhannukdhari Mahton v. Saiyid 
Sah 42 408 Serajul Huda 38 109 
261 | Rajah Singh v. Kishun Behary 315 | Buldeo Narain Singh v. United 
Lal ~ 41 499 India Bank Ld. „m 138 91 
264 | Jagannath Prasad Sahu v. Musam- 318 | Janki Singh v. Jagarnath Das ... | 42 177 
mat Kuadari Sahu . ' AZ 126 
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229 | Mahanth Krishna Dayal Gir v, + 7 282 | Maharaj Bahadur Singh v, Gan- 
Syed Abdul Gaffar 40 13 dauri Singh .. | 39 868 
260 | Kandukuri Balagurya Prasadba 298 | Ram Kishun Misser v. Emperor ... | 42 147 
Row v. Secretary of State for ` 316 Talonen Prasad v, Emperor .. 34 650` 
India, . 4I 98 
18 PUNJAB LAW REPORTER, FROM SRPTEMBER TO NOVEMBER 14ri, 1917. 
No, | Na, : 
110 Abdul Karim v. Upper India Í | 122 | Devi Das v. Nathu Mal p | 39 772 
Bank, Ltd., Delhi 40 684 123! Jahangiri Mal v. Kanshi Ram ... AI 64 
lil Musammat Zinat Bibi v. Musam- 124 | Muhammad Amin v. Ohirgh 
mat Emna na | 40 240 Beg 39 617 
412 | Hari Chand v. Maghi Mal „| 40 675| 125 Musammat Bobo Ghulam Fatima : 
113 | Bishen Singh y.Feroz Chand ... | 40 618 vi Ghulam Muhammad Khan... | 39 912 
114 | Musammat Nikki v. Gujar Mal... | 42 54] 126 | Rakha Mal v. Balwant Singh ... | 42 390 
115 | Prem Singh v. Crown through 127 | H. H. Brij Indar Singh v. Lala 
[shar Singh 39 805 ‘ Kanshi Ram 42 43 
116 | Arjan Singh v, Musammat Gujri 42 4101 128 | Achhru Ram v. His Highness Raja 
117 | Fatteh Khan v. Bisakhi Ram ... | 42 412 Balbir Singh Not 
118 | Partap Singh v, Gurditta Mal ... | 39 952 l reportable, 
119 Lal Chand v. Mangta Mal w> | 42 4201] 129| E.H. Brij Indar Singh Chief 
120 | Mehr Singh v. Crown . . | 39 801 of Faridkot v. Lala Kashi Ram} Not 
121 | SriRam y, Kanshi Ram . | 40 255 
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180 | His Highness Brij Indar Singh 132 | Abdullah Ashgar Ali Khan v, 
v. Lata Kanshi Ram yi Not Ganesh Dass no 2 959 
reportable, | 183) Bhagwant Singh v, Narinjan : 
131 | His Highness Brij Indar Singh Singh ae LAN 781 
° v. Lala Kanshi Ram nn | 42 893| 184 | Kundan Lal v. Shadi Ram 41 809 
52 PUNJAB RECORD, ror Serremser-Ocroser, 1917. 
Civil. Civil—coneld. 
15 | Musammat Bissi-v. Hira Singh... | 42 338 87 | Sher Muhammad v. Ram Chand | 42 377 
76 | Ram Kishen v. Musammat Hassi | 39 191 88 | Ganda Singh v. Buta Singh ... | 42 380 
77 | Nard Singh v. Gulli 42 343| 89 | Pharaya Mal v.llahi Bakhsh ... | 40 772 
78 | Hari Chand v. Maghi Mal wi 140 675 90 | Muhammad Ibrahim v, Musam- 
79 Ghulam Hussain v. Saifullah mat Umatullah Jan 39 798 
J Khan 1 | 42 346 
80 | Amar Singh v. Jai Singh 42 351 Criminal. 
Bl. | Arura v. Aya Ram 42 356 
82 | Nanak Chand v. Lachhman Das | 4O 775 39 | Malli v, Crown we | 42 595 
83 | Zora Singh v. Jagat Singh 42 263 40 | Kaku vy. Harnaman a | 4Q 308 
- 84 | Wazira v. Musammat Maryan... | 2 358 41 | Crown v. Lalli a. | 42 598 
85 | Balwant Rai v. Ghern 39 451 42 | Khuda Bakhsh v. Crown . | 43 84 
86 | Ram Chand v. Imperial Oil, 
Soap and General Mills Com- | ` Revente. 
pany Limited, Delhi “a 375 7 | Sarupa v, Kundan Lal ' 42 388 
12 PUNJAB WEEKLY REPORTER, ror SePTEMBER-OCTOBER, 1917. 
i Civil. l Qixil— coneld, 
98 | Jagan Nath v. Fatteh Chand | 41 910) 117 | Nanda v. Hira ae | &E 280 
99 | Imami v. Allah Diya 40 767 | 118 | Musammat Hayat v. Rustam .. | ÆI 239 
100 | Musammat Mehr Bibi v. Chanan 119 | Lal Shah v, Hira Lal a | AI 168 
Din ma | AIE 982) 120 | Musammet Jaswanti v. Tej 
101 | Kirori Mal y, Desa Not Narain » | &1 192 
veportable.| 121 | Jagram Das v. Mangal Das... | QI 640 
102 | Ram Singh v, Bakhshi .. |&I 895} 122 | Babu Lal v. Hari Bakhsh NAN 479 
103 | Chuhar v, Musammut Jas- 123 | Abdul Aziz v. Niadar Mal AN 397 
kaur e | GI 927 | 124 | Muhammad Yar v. Piran we | A&i 394 
104 | Phraya Mal v. Nahi Bakhsh | 40 -772 | 125 ! Rhag Mal v. Bhagwan Das 41 636 
105 | Ghulam Muhammad Khan v. - 
Nur Khan we | 4I 897 Criminal. 
106 | Chhunnu Lal v. Bank of 
Upper India, Limited, Delhi... | 40 904 27 |! Mewa Singh v. Crown „ | 40 305 
107 | Lok Chand v. Hazar Khan 41 “59 28 | Kaku v. Harnaman ma | 40 308 
108 | Nirinjan Das-Jethu Mal v. Kirori 29 | Sujan Singh v. Jia Lal wa | 40 690 
Mal . TAAT 421 30| W.C. Asquith, In the matter of | 42 135 
109 | Muhammad Said . v. ‘Tiddoo 81 | Rama Nand v. Crown .. | 40 1008 
© Mal .| 4&1 46 32 | Bishan Dass v. Crown wa 142 166 
110 | Allah Dia v. Allah Bakhsh .. | I 19204 33| Crown v. Mukandi Lal we | GT 144 
111 | Rup Chand v. Fazal Ilahi » | &1 70 34 | Amar 3ingh v. Crown one Not 
112 | Jahangiri Mal v. Kanshi Ram... | 4I 64 reportable 
118 | Salig Ram v. Chajju 41 222 Revenue. 
114 | Salabat v. Abdul Rahman 41 248 | 
115 | Amir Chand v. Amar Singh 41 266 1 | Abaul Qadir v, Musammat Rabia | QI 473 
116 | Musammat Begani v, Jalal Din... ÆI 263 2 [Sarupa v. Kundan Lal we | 42 383 
18 CRIMINAL LAW JOURNAL ror Saprempir-Ocroner 1917, 
Page. Page, | 
453 | Charles Henry Brooke v, Em. 761 | Mantripragada Venkatarama Rao, 
peror „L&I 129 In re vw | aE 187 
754 | Lalji Singh v. Pardip Singh 41 130| 762 Simhachalam v. Rati Kanta | 
"56 | Po On v. Emperor » | E 132 Laha | 41 138 
756 | Sunder Mall. v. Jhari Lal ©. | &I 1382] 768 | Deonandan Singh v. Ramajodhya 
758 | Emperor v. Mi Wa . | BE 184 Singh . L&E 139 
769 | Uchit Jha v. Barhmo Singh... | ÆI 135 | 765 | Madho Gir v. Rashid Ahmad [AL 141 
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Abdul Aziz v. Behari Lal *Caloutta High Court i | 71 
Abdul Aziz v. Khirode Chandra Das *Oalcutta High Court we ANI 
Abdul Aziz v. Niadar Mal 123 P. W. R. 1917 397 
“Abdul Hakim Khan v, Buzruk Ali Khan 26 C. L. J. 210; 18 Cr. L. J. 834; 22 C. W. X. 
117 . 1 658 


Abdul Karim Abu Almed Khan v. Allahabad Bank, 


Ltd, 210. W. N. 877; 26 O. L. J. 49; 44 ©. 929 ..° 568 


Abdul Qadir v. Rabia 4 P. R. 1917 Rev. 1 P. W. R, 1917 Rev. wv» 498 
Abdul Rahman Kazi v. Baikunta Nath Roy *Calcutta High Court ve 959 
Abdul Wahab v, Basant Lal 


40. L. J. 386 wt 418 


Abraham E. J. Abraham v. Sarupchand Hakamchand | 19 Bom. L. R. €08 256 
Aghore Nath Shaha v, Natabar Bairagi .. | *Caleutta High Court 406 
Ahmad v. Samand a, | 56 P. R. 1917; 131 P. W. R. 1917 > 814, 
Ajodhya Prasad v. Badarul Husain .. | A L. J. 427; 39 A. 439 357 
Akil Chandra Saha v. Girish Chandra Saha aw | 21C. W. N. 864 302 
Akiyannessa v. Abdul Gani Sadagar .. | *Caleutta High Court 1 
Ala-ud-din v. Zaifan-Nissa 2 P. L. W. 22:2 P. L. J. 557 199 
Ali Mea v. Nana- Gazi *Caleutta High Court 430 
Allah Dia v. Allah Bakhsh 43 P.R. 1917; 110 P. W. R, 1917 120 
Amar Nath v. Raghpat Rai . | 78 P. W. R. 1917; 108 P. L. R. 1917 344 
Ambar Ali v. Lutfe Ali ; 93 CLL. J. 619; 21 C. W. N. 996 116 
Amir Chand v. Amar Chand 53 P. R. 1917; 115 P. W. R. 1917 266 
Amrita Lal Mondal v. Bhutnath Mondal *Calcutta High Court 735 
Amrita Lal Roy v. Secretary of State- .. | *Calcutta High Court 458 
Annantanarayana Iyer v. Kozhikote Patinhare A 

Kovialakath Thirnveérarayan a | 33 M. L. J. 459; (1917)-.M: W, N. 707 536 
Anila Debi v. Moni Mohan Mukerjee *Caleutta High Court 57 
Ansur Subba Naidu v. Secretary of State (1917) M. W. N 794 770 
Appan Charan v, Kyause Ma *Lower Burma Chief Court 422 
Arunachellam Chetty v. Sabapathy Chetty | 6 L. W. 386; 33 M. L. J. 439 937 
Asa Beeva v. Karuppan ‘Chetty #Madras High Court 361 
Asitulla v. Sadatulla #Calcutta High Court 747 
. Babu Lal v. Hari Bakhsh 122 P. W. R. 1917 479 
Babn Ram v. Abdhoot Singh 40. L., J. 402 4238 
Badal Mirza v. Tinkori Koley | | 260. L. J. 268 736 
Badri v. Khurshed Ali Khan wwe | 200. C. 182 15 
Bagha Mowar v. Ram Lakhan Miseer wa | 270. L. T. 107 804 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 1895 

or 1915. 
' February 13, 1917, 
Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 
Sreemati AKIYANNESSA AND OTHERS —. 
DEFENDANTS— APPELLANTS 
VErsus 
ABDUL GANIE SADAGAR—PLaintire— 
RESPONDENT. 

Bengal Land Revenue Sales Act (XI of 1859), s. 37 
— “Protected interest”—-Tank existing prior to lease— 
Appeul, second —Abatement of suit, no issue framed as 
to—Afidavit by person who does not know Court langu- 
age, value of.. ` : 

A tank existing prior to the defendant’s lease is not 
a “protected interest” within the 4th exception to 
section 37 of Act XI of 1859. [p 2, col. 2] 

The question of abatement of a suit, which was 
raised in the written statement of the defendants 
who were substitated in the place of a deceased 
defendant but as to which no express issue was 
framed, cannot be allowed to be raised in second 
appeal. [p. 2, col. 1.] | 

An affidavit as to what was argued in a case, 
sworn by a person who ‘did not know the language in 
which the argument was made, is worthless, [p. 2, 


cal, 1.) 


Appeal against the decree of the District, 


Judge, Chittagong, dated the 9th June 1915, 
affirming that of the Officiating Munsif, 
Chittagong, dated the 12th September 1914. 

Babu Probodh Kumar Dass, for the Appel- 
lants. 

Babn Chandra Sekhar Sen, for the Respon- 
dent, 

JUDGMENT. 

C Frercaer, J.~—This isan appeal from a 
decision of the learned District Jaige of 
Chittagong, afficming tha dasision of tie 
Munsif of the sama placa. The plaintiff 
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brought the suit to recover possession of 
certain lands on the annulment of an en- 
sumbrance. Both the Courts below have 
decided the case in favour of the plaintiff, 
The present ‘appeal has been brought by 
some of the defendants, and the first point 
that has been raised isas to whether the 
Courts below ought not to have found that 
the suit had abated and no proper cage had | 
been made for setting aside the abatement. 
The facts are these:—-Tke suit was instituted 
on the 18th April 1911. In June 1912 
the original defendant No. 5 died. On the 
19th June 1914 the plaintiff applied to sub- 
stitote the heirs of the deceased defendant 
No, 5 and an order was, accordingly, made. 
That order was, however, made ex parte. 
After that the substituted defendants applied 
for and obtained farther time in order to 
file their written statement. In their written 
statement they did raise the case that the 
suit had abatel and no grounds had arisen 
for setting aside the abatement, But when 
the issues were settled, no express issue was 
framed asto whether a case entitling the 
Court to set aside the abatement had or had 
not arisen. The evidence which lay in a 
very small compass on the plaintiffs’ side 
was to the effect that the defendant No. 5 
died in Rangoon and that the plaintiff did 
not know of the death earlier. Tha evidence 
on the defendants’ side was prastically nil, 
Tu the courses of his jadgment on the issue 
as to limitation the Munsif did make soma 
remarks that are said to hava raferanze to 
this point. But that does not appsar to 
ba so. It isalsoa most important matter 
that in the jadgment of the learned District 
Judge,{ no reference is made to this mattor 
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at all. It is said onan affidavit made by 
one of the parties, whose name I have for- 
gotten but who describes himself as the son 
of late Sanaulla and who does not know a 
word of English and had had the affidavit 
interpreted to him and signed his affidavit 
after an explanation in the Vernacular, that 
the learned Judge totally misapprehended 
the case, and that this point was raised and 
pressed; and this deponent states that, al- 
though he is unaware of the language of 
the Court, he knows all these facts of his 
own knowledge. A man who can state that 
must have got an elastic conscience; a man 
who does not know the language of the 
Court obviously cannot know these facts of 
his own knowledge, I may as well pledge 
my oath that I who am ignorant of the 
Bengali language understand what two 
Bengali gentlemen speak in their own langu- 
age. it is quite clear that this affidavit is 
a valueless affidavit and no attention ought 
to be placed on itat all, The point now 
made is thatit was the real point in the 
` ease and must have been taken in the lower 
Courts. Lam not satisfied that it was so, 
If it had been raised and if a propèr issue 
kad been framed on it, then the plaintiff 
having stated that the defendant No. 5 died in 
Rangoon would have produced evidence 
which might have satisfied: the Court that 
he did not know and could not have known 
of the death of the defendant No. 5 before 
the date on which he first came to know of 
it. It is no use keeping such a point aside 
to be raised in second appeal with a view 
to get the case remanded and re-tried on a 
further issue. But the point must be raised 
and taken at the outset and an issue framed 
on it, 


The next point is that the learned Judge 
has altogether made a mistake about the 
ease that he had to try. A certain dag, 
as is called, of the property sought to be 
recovered bears the number 746. It consists 
of a tank, It is quite true that that tank 
like other tanks usually has banks, because 
it is impossible to dig a tank on the ground 
without having taken out a certain amount 
of the earth to contain the water and also, 
if one so wishes, to enjoy the fish. Other- 
wise, unless one gets some of the improved 
and modern forms of locomotion to reach 
the tank he must have to walk to and from 
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the tank so as to enjoy either the water 
or the fish. It is quite obvious that it was 
not in the contemplation of the. parties 
with reference to property valued at Rs. 20 
only that the parties should reach this tank 


by any of the more modern methods cf 
locomotion. It has been found. that dag 
No. 746 is a tank. It is a tank no doubt . 


and itis a tank existing from before the 
defendants’ lease and, on the authorities of 
this Court, such a tank is not-a protected 
interest within the 4th exception to section 
37 of Act XI of 1859. That gets rid of 
the second- point: 

The third point is Hat there was a lease 
held by the defendants. The document was 
not put in evidence. The Judge said that 
he must do the best he could without the 
document as the defendants failed to give 
it in evidence. The appellants now say 
that they ought to have been given some 
time to produce the document. They had 
some time anda good deal of time too, I 
do not see any reason. why they should 
have any further time and it is not a 
matter that should be raised in second 
appeal. 

In the result the appeal fails and must 
be dismissed with costs. 

RICHARDSON, d. —I agree. 

Appeal dismissed.. 


` 





PUNJAB CHIEF COURT. 
Seconp Cryin APPRAL No. 1856 og 1916. 
January 22, 1917. 

Present:—Mr, Justice Chevis. 
FAKIRA AND OTHERS— DEFENDANTS— 
ÅPPELLANTS 
VETSUS 
PIR BAKHSH AND ANOTHER-— PLAINTIFFS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 
Decree based on compromise, construction of—Suit for 
possession of land already decreed, whether conupetent— 
Decree-holder, remedy of. 

A decree based on a compromise in a declaratory 
suit to the effect that the plaintiff is to get possession 
of certain land is a decree for possession. T'he mere 
fact that the word “dakhilyabi” does not occur in 


the decree is not enough to alter it from a decree , 
for possession into a declaratory decree. LP- 8, col. 2.] 7 

A suit for the recovery of possession ‘of land. 
already decreed is not maintainable; the only remedy ' 


of the decree-holder being the execution of the 
decree, [p. 8, col. 2. 
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Second appeal from the decree of the 
District Judge, Attock, at Campbellpur, 
dated the “25th February 1916, affirming 

“that of the Munsif, first class, Campbellpur, 
e dated the 16th June 1915, decreeing 
plaintiffs’ claim. 

Mr. Nand Lal, for the Appellants. 

Mr, Saunders, for the Respondents. 


JUDGMENT.—The genealogical tree is 


SHARFA 
f | at | >} 
Khanbeg Fakira. Fattu, Muhammad Ahmad 
D. S. P. = 
Muhammad Musammat 
Azim Nurbano. 
Amir. 
A ( 
| 
Dulla, Gama, 
[ 
f m 
Pir Bakhsh. Sharfa. 
The dispute is as to part of the 


estate of Fattu, which comprised over 4,000 
kanals. After his death it appears that 
his widow Musammat Nurbano made some 
alienations in favour of some revyersioners, 
so Dulla, Pir Bakhsh, Sharfa and Gama 
sued for a declaration that ber alienations 
should not affect their reversionary rights. 
This ended in a compromise by which 
It was agreed that the then plaintiffs 
were to get 160 kanals at once—Dulla 
and Gama to get 100 kanals,and Pir 
Bakhsh and Sharfa 60 kanals—and to give 


up their claim to the rest of the land. 
‘Decree followed on 28rd November 
1910, 

Later on came litigation in which 


Sharfa, who was a minor at the time of 
the former suit, sued to get the decree 
set aside. This case came up to the 
Chief Court, but Sharfafailed to get the decree 
set aside. 

Then Pir Bakhsh and Sharfa brought this 
suit for possession of the 90 kanals which 
they were to get under the compromise. 

The lower Courts have decreed the 
claizh, overruling defendants’ contention 
that plaintiffs should have sued ont execu- 


INDIAN GASES. 3 


decree and that a 
does not 


former 
for possession 


tion of the 
fresh suit 
lie. 
Defendants dppeal to this Court. 
I think their appeal must succeed. Though 
the plaint in the former suit was only 
fora declaratory decree, the scompremise 
shows clearly that plaintiffs were to get 
possession of the 160 ranals at once, and 


_ the deoree, which was simply for 160 


kanals of land according to the “com- 
promise”, is clearly a decree for possession 
and not merely a declaratory decree. The 
mere fact that word “dakhilyabi” does not 
occur in the decree is not enough to 
alter it from a decree for possession into 
a declaratory decree. Plaintiffs should 
have executed their decree. I hold that 


they cannot bring a separate suit to get 
possession. 
I accept this appeal and reversing 


the decision of the lower Courts, I dismiss 
the suit. But as plaintiffs are clearly ` 
entitled in equity to the 60 kanals I 
leave the parties to bear their own costs 
in all Courts in this suit. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Frrst Crvin Appeat No. 187 or 1915. 
April 5, 1917. 
Present:—Mr, Justice Piggott and 
Mr. Justice Walsh. 
MANGALI LAL AND OTAERS— 
PLAINTIFFS — APPELLANTS 
versus 


ABIDYAR KHAN AND orsprs— 


Dg8¥FeNnDANTS—— RESPONDENTS, 

Registration Act (XVI of 1908), s. 28—Evasion of 
Registration Law-—Property included fictitiqusly in 
sale-deed for purposes of registration—~Sale-deed, validity 
of. 
Where an item of property of liltle value not 
belonging to the vendor is included in a sale-deed 
in order to give jurisdiction to a Registration Officer 
to register the sale-deed, the sale-deed is invalid 
and does not pass any title to the property purported 
to be sold thereby. [p. 8, col. 1.] 


First appeal from a decree of the Sub. 
ordinate Judge, Pilibhit, 
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Dr. 8. M. Sulaiman, for the Appellants. 

Messrs. B. E. O’Concr, Abdul Ravof and the 
Hon'ble Dr. Tej Bahadur Sani, for the Re- 
spondents., 

JUDGMENT.—The suit nia of which this 
appeal arises is based upon the following 
state of facts. There was alady named 
Naushani Begam, who died as long ago 
as the 24th of November 1900. On 
the findings now before us we must take 
it that she left two heirs to her estate 
under the Muhammadan Law; one wag her 
husband, Ahmad Husain, Rud the other 
was A distant cousin named Abdul Wahid 
Khan. The pedigree filed with the plaint, 
the accuracy of which may be taken as 
estublished, shows that Abdul Wahid Khan 
was the son’s son of one Ali Mubammad 
Khan and that Naushani Begam was the 
son’s daughter of another son of the said Ali 
Muhammad Khan. The relationship was 
thus a. distant one, and this alone might 
‘ account for the fact that Abdul Wahid 
Khan did not find it easy to enforce his 
claim toa share in the estate of the deceas- 
ed lady. It further appears from this 
record that the legitimacy of Abdul Wahid 
Khan was contested by other members of 
the family. So far as the record before 
us goes, we must take it that in the 
present litigation Abdul Wahid Khan’s 
legitimacy is established; but it isa point 
of importance in the history of the case 
that Abdul Wahid Khan’s legitimacy was 
at one time contested. It would appear 
that, asa matter of fact, Ahmad Husain 
succeéded in taking effective possession of 
the entire estate of his deceased wife. 
bas since been dealing with it as owner 
and has made a number of transfers. 
Abdul Wahid Khan himself never attempted 
to bring his claim to the adjudication of 
a Courtof Law. On November the ISth, 
1903, he executed a deed of sale which 
is the document of title cn which the 
present suit is based. By that deed Abdul 
Wahid Khan purported to convey to the 
present plaintiffs his rights in the estate 
left by Naushani Begam. A specification 
of that lady’s estate and of the property 
purported to be conveyed was appended to 
thé sale-deed. The consideration was stát. 
ed at Rs. 5,000, of which Rs. JOÓ had 
been paid in- advance and Rs. 4,009 were 
formally handed over to Abdul Wahid 


ia ° 


He - 


tion 


Khan at the time of the registration, 
while a sum of Rs. 900 was retained for 
the time being by the purchasers, under 
a covenant to pay it later on when they 
had succeeded in obtaining settled posses- 
sion over the property conveyed. ‘We may 
note at once certain facts bearing on the 
principal question now before us for de- 
termination. The whole of the immoveable 


property which formed part of the estate 


of Naushani Begam, and which purported 
to be conveyed by the sale-deed of the 
18th of November 1903, was situated in 
the District of Pilibbit. In the ordinary 
course of things a deed of sale in respect 
of that property required to be registered 
before the Sub-Registrar of Puilibhit and 
registration in any other office would be 
invalid uader the provisions of the Indian 
Registration Act. The sale-deed in question, 
however, was registered before the Sub- 
Registrar of Bareilly. This was done on 
the strength of a certain detail appended to 
the said deed. The important words are 
the following:—‘I. include,” says Abdul 
Wahid Khan, “in this sale a ruined house 
with the land appertaining to it, bounded 
as below, situated in Naqsha Bandan Mohalla 
in the city of Bareilly, which 1 purchased' 
from Syed Sher Ali under a sale-deed, 
dated the 8rd of September 1903.” In 
the specification at the foot of the deed 
the boundaries of this house situated in the 
above-mentioned quarter of the city of 
Bareilly are set forth. In the suit as 
brought a large array of defendants was 
impleaded. Ahmed Husain,- husband of 
Naushani Begam, was dead and his heirs 
were impleaded as defendants of the first 
party. Abdul Wahid Khan was alive at the 
date of the institution of the suit and was: 
impleaded as defendant No. 3. He died while 
the,suit was pending in the Court below and 
his heirs were brought on the record. * The 
remainicg defendants consist of transferees 
of different portions of the property under 
conveyances executed by Ahmed Husain or 
his heirs. In the suit as brought all the 
property set forth in the deed of the 18th 
of November 1903 was claimed, including 
the alleged “ruined house” in the city of 
Bareilly. Abdul Wahid Khan did not ` 
defend the suit and he was presumably 
the only person interested inthis particalar 
item of property. Thedefence set up by the. 
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other defendants, however, happened to raise 
ihe questian whether Abdul Wahid Khan 
had even been the owner of any such pro- 
perty in the city of Bareilly es was 
* specified in the sale-deed of November the 
18th, 1903, and sooner than produce even 
prima facte evidence on this point the plaint- 
iffa elected to abandon this part of their 
claim, 

The defence set up by the other defend- 
ants raised two essential points and a 
number of questions of detail. One of the 
essential questions raised was the legitimacy 
of Abdul Wahid Khan and we must treat 
that point to have now been decided in 
favour of the plaintiffs. The other essential 
point was the validity of the plaintiffs’ 
document of title, the sale-deed of the 
18th November 1903. Before taking up 
this question if is worth while to mention 
the questions of detail which were raised 
regarding certain items of property claimed. 
In the plaint as drafted the most important 
item of property was a zemindart share in 
a village, named Parasi or Parsea, in 
Pilibhit District. The question of this 
property is still in issue now before us 
| iu appeal. The second item specified was 
a zemindart share in a village called Man- 
pur Jalalpur in the same district. This 
- property seems to have now pissed into 
the ownership of certain persons, two of 
whom are Niranjan Singh and Janak 
Singh, impleaded as defendants Nos. 7 and 
8 in the plaint as filed. In this Court 
there has been some diffisulty about the 
service of summons on these two, and 
sooner than persevere in this matter the 
plaintiffs have elected toabandon the appeal 
against Niranjan Singh and Janak Singh. 
This means that they abandon their claim 
as regards the greater part, if not the 
whole, of the second item. fn the view 
we take of the case it is not necessary 
for us to determine how much they abandon- 
ed; but we note the fact, The third 
and fourth items specified in the plaint 
were small parcels of land described as 
‘“magruga property”. in a village named 
Desnagar. As regards one of these parcels 
of land there has been a finding that it 
never belonged to Naushani Begam, and this 
finding is not contested before us in appeal. 
With regard to the other parcel, the finding 
' of the Court below is that it did at one 
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time belong to Naushani Begam, but she 


conveyed it to her husband by a deed executed 
shortly before her death. The question of the 
validity of thisalleged transfer is in controversy 
in this appeal and we note the fact, al- 
though it will not be necessary for 
‘us*to determine it. The next item of property 
concerned, spesified in the plaint, is three 
houses situated in the town of Pilibhit. The 


‘ Court balow has found that these houses 


formed no part of the estate of Naushani 
Begam. This finding has been contested 
before us in appeal; but if it were neces- 
sary for us to determine it, we should 
have no hesitation in holding on the eyi- 
dence that these houses, as described in the 
plaint, are not proved to have belonged 
to Naushani Begam. The last item of 
property specified in the plaint is the alleged 
“euined house” in Bareilly the claim to which 
was abandoned. 

Having said this much by way of ex- 
planation, we return to the principal ques- 
tion in issue, viz. the validity of the plaint- 
iffy’ document of title. That there was in 
the present case an attempt to evade the 
provisions of the Indian Registration Act, 
by including in the deed of sale a purely 
formil transfer of an item of property to 
whick neither the vendor nor the vendees 
attached substantial value, is beyond ques- 
tion, The motive which actuated Abdul 
Wahid Khan and the present plaintiffs in 
adopting this course is a matter for in- 
ferance only. Abdul Wahid Khan died be- 
fore he could be called upon to make any 
statement in Court. Evidence on the point 
has been given by Sher Ali, the alleged 
former owner of the “ruined house,” and 
by the plaintiff Nadir Husain. Sher Ali 
seems to have fenced a good deal with the 
questions put to him, He certainly tried 
to convey to the Courta belief that Abdal 
Wahid Khan had purchased the site in ques- 
tion from him with the bona fide intention 
of building a house thereon and settling 
down in Bareilly. It may be noted that 
he was in fact aresident of Pilibhit. Sher 
Ali was compelled, however, to make a 
number of admissions which show that this 
statement on his part was quite unreliable, 
He seems to have acted as a broker be- 
tween Abdul Wahid Khan and the present 
plaintiffs in the matter oi tha sale, aad 
no doubt he had some objegt to serye in 
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bringing about that transaction. He had 
to admit tbat Abdul Wahid Khan never 
took effective possession of the site in ques- 
tion or made any attempt to build a house 
thereon, and as a matter of fact he pro- 
ceeded to sell it to bhe plaintiffs by the 
deed of the 18th of November 1903, as 
already noted. The plaintif Nadir Husain 
was more straightforward in his evidence 
and made statements whish show clearly 
enough, up to a certain point, what the 
. meaning of this transaction was. ‘He says 
that Ahdul Wahid Khan complained to him 
that his relatives at Pilibhit were oppress- 
‘ing him, or bringing pressure to bear on 
him, or keeping him under their thumbs, 
The expression used in the vernacular is a 
vagne one of which the last expression 
seems the best translation into idiomatic 
English. He added that his intention in 
purchasing this “ruined house” in the city 
of Bareilly was that he might thereby 
“eause a suit to be instituted” against the 
aforesaid relatives. The long and the short 
.of the matter is that Abdul Wahid Khan 
was anxious to execute a conveyance of the 
-Pilibhit property, in the hope of thereby 
getting a litigation started against Ahmed 
Husain’ or other members of the family, 
and at -the same time he did not wish 
these persons tu have any opportunity of 
getting. to know of the execution of the 
deed. Whether he was afraid of their re- 
monstrances, or did not wish to have-the 
question of his legitimacy at once raised 
by the institution of a declaratory suit, we 
ean only conjecture; but it is clear from 
Nadir Husain’s own admissions that the 
motive for this juggling with the Registration 
Law was to keep the matter secret as long 
as possible from the persons residing at 
Pilibhit who had an 
perty ofthe deceased Naushani Begam. Now 
the. question is whether in this attempted 
juggle with the Registration Law the plaint- 
iffs have not gone too far and have not, 
as a matter of fact, accepted a deed of 
transfer which is void for want of legal 
registration. Of course, if Abdul Wahid Khan 
‘was on the 18th of November 1903 the 
bona fide owner of a parcel of land with a 
ruined house thereon in the city of Bareilly, 
and the transfer of this land was in good 
faith included im the sale-deed of the 18th 
e 
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interest in the pro-. 
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November 1903, it being the intention of 
the parties to the transaction ‘that the 
ownership of this land should pass from 
the vendor to the vendees, the mere fact . 
that the immediate object of this trans- 
action was to obtain a legal warrant for 
the registration of the sale-deed at the 
Bareilly office, instead of the Pilibhit office, 
would not invalidate the transaction. The 
question, however, is whether there was as 
a matter of fact any bona fide transfer of 
any property in the oity of Bareilly, or 
within the jurisdiction of the Sub-Registrar 
of Bareilly, effected by this particular sale- 
deed. With regard to the oase-law onthe 
subject, the point has been very ably argued 
before us by the learned Advocates on both 
sides. A number of cases havé been re- 


_ferred to us, two cases of our own Court, 


one of the Caloutta High Court and one 
case decided by their Lordships of the Privy 
Council. The cases of this Court are Jagan- 
nath v. Ram Nath (1) and Bansraj Singh v. 
Rajbans Bharthi (2). The Calcutta case is 
Purna Chundra Bakshi v. Nobin Ohandra 
Gangopadhya (3). The Privy Council case is 
Harendra Lal Roy v. Hart Dasi) Debi 
(4). The argument before us has cantred 
principally around -this last judgment. 
Different passages in the same are relied 
upon by the two parties. On behalf of 
the defendants-respondents reliance is placed 
upon certain passages in the judgment, 
especially on the paragraph on page 989 com- 
mencing with the words:— But the point 
may be put in another way upon broader 
grounds......... »’ in which stress is laid spon 
the inadmissibility of a purely fictitious 
transfer to give jurisdiction to a Registration 
Office. On behalf of the plaintiffs-appellants 
stress js laid on other passages of the same 
judgment, and also on the decision of the 


.Calontta High Court, dealing principally with 


the question of the burden of proof.. It does 
not seem to us that this matter of the barden 
of proofis really vital in the present case. 
Undoubtedly the defendants to the present suit, 
who were challenging the validity of the plaint- 


in 26 Ind. Cas. 62; 12 A. L J. 913. 
2) 24 Ind. Cas. 451; 12 A. L. J. 918, 

(3) 8 C. W. N £62. 

(4) 23 Ind. Cas. 637; 41 ©. 972; 27 M.L. J. 80: 
(1914) M. W. N, 462; 16 M. L. T. & 18 C. W. N? 817; 
19 0. L. J. 484; 16 Bom. L. R, 400; 12 A. La J. 774 1 
L. W, 1050. l 
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iffs’ document of title, were under an obliga- 
tion to satisfy the Court that that document 
was invalid by reason of defective regis- 
tration. This point seems to have been fully 
. appreciated by the Court below. Both parties 
led`evidence in the case, the plaintiff Nadir 
Husain giving his own evidence and the 
witness Sher Ali being also examined as 
already stated. The real question is what 
are the conclusions of fact which the Court 
is Justified in drawing from this evidence, 
One point which emerges with great 
clearness is that this parcel of land (admit- 
ting for the sake ofargument that there is 
in the city of Bareilly -a parcel of land 
situated within the boundaries stated in the 
sale-deed of the 18th of November 1963) 
was practically valueless. It is supposed to 
have been sold by Sher Ali to Abdul 
Wahid Khan for Rs. 50. Abdul Wahid Khan 
never attempted to make the slightest use 
of it, nor did the present plaintiffs. The 
circumstances under which the plaintiffs 
have now abandoned their claim  to:this 
land have been already noted. The next 
question which arises ig whether Sher Ali 
was really the owner of any’ land falling 
within the description given in the sale- 
deed and whether there was a valid and 
effectual conveyance of this land by Sher 
Ali to Abdul Wahid Khan. It may be 
true, in a certain sense, that the burden of 
proving that the document was invalid for 
want of proper registration was on the 
defendants; but the defendants cannot be 
-expected to prove a negative by direst 
evidence. The plaintiffs undertook to shaw 
-that Abdul Wahid Khan was in fact the 
owner of this parcel of land on the 18th 


of November 1903, and the conclusion we - 


have cometo is that the plaintiffs certainly 
failed to prove this. According to Sher 
Ali’s oral evidence, if that evidence is to 
be believed, the parcel of land consisted 
of a ruined house” standing on a plot of 
land adjoining Sher Ali’s residential house. 
- It is said to have been conveyed by means 
of an unregistered sale-deed dated the 3rd 
of September 1903. No such sale-deed 
was produced, and the explanation of the 
plaintiff Nadir Husain as to the disappearance 
of this alleged document does not sound son- 
-vincing. In any case, the existence or other- 
wise of an unregistered deed of sale would not 
be of vital consequencein the case, because 
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title to immoveable property could not be 
conveyed merely by such unregistered deed. 
The plaintiff’s case is that title was conveyed 
by Abdul Wahid Khan’s payment of Rs.50 
to Sher Ali and by Abdul Wahid Khan’s 
taking effective possession of the land transfer- 
red to him in return. We are unable to 
conclude from the evidence before us that 
there was any such effective sale by delivery 
of possession, even supposing thatthe evidence 
on the record is such as to justify the 
conclusion that Sher Ali was the actual 
owner of a parcel of land answering to 
the description in the deed of November 
the 18th; 1903. According to the plaintiffs’ 
evidence -the site in question is now a plot 
of waste land, somewhere by the roadside 
in a part ofthe city of Bareilly, whose only 
occupants are stray dogs and birds and casual 
passers-by. On the whole the evidence, to 
which we have given our best consideration, 
justifies the conclusion arrived at by the 
Court below as to the invalidity of this 
document. The parties to the sale-deed 
of November the 18th, 1903, set out to evade 
the clear provisions of the Indian Registra- 
tion Act and in attempting to do so they 
seem to have overreached themselves. 
Sher Ali was not going to transfer property 
of any appresiable value to Abdul Wahid 
Khan, and consequently the arrangement 
was come to that the theory should be put 
forward that a transfer had taken place 
between them of something or other which 
was of no value whatever. It is quite 


‘beyond question that on the evidence on this 


record it could not be found affirmatively 
that Sher Ali was the owner of the parcel 
of land alleged to have been sold by him 
to Abdul Wahid Khan, or that Abdul 
Wahid Khan had become legal owner of the 
said parcel of land:when he purported to convey 
it by the deed of November the 18th, 1903. 
On the sontrary, under all the circumstances 
of the case, and making due allowance 
for the position of the parties and the 
opportunities which they respestively had of 
producing evidence in the Court below, the 
finding appears to be justified that on the 
18th of November 1903, Abdul Wahid 
Khan did not own or possess in Nagqsha 
Bandan Mohalla in the city of Bareilly 
any such item of immoveable property 
ag that which he purported to transfer 
under the deed of November the 18th, 1903, 
j “ 
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From this conclusion it necessarily fol- 
lows that the inclusion cf this item of 
property inthe aforesaid sale-deed was a 
purely fictitious use made of it, in order to 
a fraudulent evasion of the Registration 
Law. We afûrm the finding of the Court 
below that the plaintiffs hold no valid docu- 
ment of title in respect of the property 
claimed by them. Their suit was rightly 
dismissed and we dismiss this appeal with 
costs, including fees on the higher scale. We 
allow three sets of costs to the respondents, 
one set to those represented by Dr. Sapru, 
another set to those represented by Mr. O’ 
Conor and another set tothose represented 
by Mr. Abdul Raoof. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No, 3863 
or 1914. 

April 4. 1917, 

Present:—Mr. Justice Richardson and 
Mr. Justice Walmsley; 

TILAK BRITTIAL——PLAINIIFF— 

A PPELLANT 
VETSUS 
RUDESWAR AND CTHEKS— DEFENDANTS 
— RESFONDENTS. 

Transfer of Property Act (IV of 1882), s. 54— 
Sale of land valued at less ihan Rs, 100 to person in 
possession without registered document, validity of. 

The sale of land of the value of less ‘than Rs, 100 
to its usufructuary mortgagee, who is already in 
possession, without a registered document in accord- 
ance with the provisions of section 54 of the 
Transfer of Property Act, is not valid. [p. 8, col. 2; 
p. 9, col, 1.) 

Appeal against the decree cf the District 
Judge, Assam Valley Districts, dated the 
10th July 1914, reversing that of the 
Munsif, Jorhat, dated the 23rd December 


1912, 


FACTS will appear from thea. following 
extracts from the judgment of the lower 
Court:— 

“This is a suit for declaration of plaintiff’s 
title to 1 cita 8 lessas of land * * 

3 % 


alleged by the plaintif that tbe 
land in suit criginally belonged to his 
cousin, Kuskeswari, the mother of the 


defendant No. 1, that, being hard up for 


It is 
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Kusheswari mortgaged to him, on 


money, 
Sth September 1897, 17 lessas of land 
* 


* for Rs. 18 allowing him‘ td enjoy 
the same, that on her failure to redeem 
the land, Kusheswari verbally sold the, 


mortgaged area together with 11 lessas 
* * for Rs, 40 in 1898, that since 
then he has been in peaceful possession 


of the land measuring 1 coita 8 lessas—the 
land in suit—and has considerably improved 
the same * * ° * but that the defend- 
ant No. 1 got the land transferred to his 
name from that of his mother denying his 
title thereto, * * that after the 
defendant No. 1 got the pollat transferred 
to his name, the defendant No, 1 mortgaged 
the land to the defendant No. 2 who 
ultimately got the land sold in auction to 
the defendant No. 3 in satisfaction of 
deoree, * * ‘* Æ and that defend- 
ant No. 3 wanted to take possession of 
the land in June 1912 denying his title 
thereto. 


“The defendant No. 1 denies any mortgage 
or sale of the land to the plaintiff by his 
mother. He also denies the plaintiff’s 
title to and legal possession of the same. 
He questions the validity of the alleged 
mortgage or sale and pleads limitation. 
The defendant No, 2 also denies the 
plaintiff’s title to the land in suit. He 
says that he took mortgage from the rightful 
owner, the defendant No. 1 * me 

One of the points raised was whether 
the plaintiff acquired any title by purchase 
since the sale took place without a’ 
registered instrument, and the Munsif held 
that as the plaintiff was not in possession 
of the land as a mortgagee at the time 
the sale took place, the sale was valid 
without a registered instrument. Ultimately 
the suit was decreed. against all the defend- 
ants, who thereupon preferred an appeal 
to the District Judge, and the learned 
District Judge decreed the appeal by revers- 
ing the decision of the Munsif hy a 
judgment in which he observed: “it is 
clear from the above evidence that the 
plaintiff was,'at the date of the alleged rale, 
an usufructuary mortgagee in possession 
of the land in suit, and hence there could 
be no valid sale of the land without the 
registered document in accordance with the 
provisions of section 54 of the Transfer of 
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Property Act, This view. is supported by 


a case reported as Sibendrapada Buner- 
jee v. -Secretary of State (1). The 
mortgage must be held to be still 


gubsisting and Kusheswari (who is not a 
party to this suit) has a right of redemp- 
tion within the statutory period.” 

Babu Kshitish Chandra Ohakrabarty, 
Babu N. C. Bardalaz, for the 
lant. , 

Babu Narendra Kumar Bose, for the Res- 
pondents. f 

JUDGMENT.—We cannot go behind 
the finding of the learned District Judge of 
the Assam Valley Districts that at the 
time of the alleged sale the plaintiff was 
in occupation of the land as a mortgagee. 
The facts of Lhe present case caunot be 
, distinguished from those of the case which 
the learned Judge has cited and followed. 
We refer to the casa of Sibendrapada 
Banerjee v. Secretary of Strte (1). 

The learned Pleader fe the plaintiff has 
very properly drawn our attention to the 
case of Sonat Chutia v. Scnaram Chutia 
` (2). That decision was founded upon facts 
which, so far as we can see, do not exist 
in the present case. It is, therefore, dis- 
tinguishable. , 

In the view we take, the appeal must be 


for 
Appel- 


dismissed with the usual order as to 
costs. 
‘Appeal dismissed. 
34 C. 201; 5 0. L. J. 390. 
(2) 34 Tnd. Cas. 692; 20 O. W., N. 195. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit APPRAL No. 237 or 1916, 
March 7, 1917. 

Present:--Pandit Kanhaiya Lal, A. J. C 

LALTA PRASAD alias PUTTOO LAL — 
PLAaInTIgEF——A PPELLANT 
versus 
RAGHUBAR SINGH AND OTHERS— 


DEFENDANTS—— RESPONDENTS. 
Pre-emption —Sale by stranger vendee lo co-sharer 
before suit, effect of——Pre-emptor, right of, proof of. 
“Where property in respect of which a right of 
pre-emption exists in favour of a co-sharer ig sold to 
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a stranger but before a suit for pre-emption “is 
brought, it passes back into the hands of a co-sharer, 
a suit for pre-emption cannot be maintained, unlesa 
the person instituting the suit can establish his right 
as against the co-sharer, if the former bas a right 


“superior to that of the latter to have it. [p 11, col. 1.] 


Liakat Husain v. Rashid-ud-din, 29 A. 125;3 A. L. 
J. 794; A. W, N. (1906) 313, relied upon. 

A purchaser may use a title acquired by him 
subsequently to the origin of the cause of action as 
a defence agdinst a suit for pre-emption instituted 
after his acquisition of the said title. [p. 11, col. J.] 

Tahawwar Khan v. Madho Ram, 11 O.C. 290, 
followed. 

A re-sale of property acquired bya person to the 
man from whom it was obtained stands on a different 
footing from the sale of that property to a person 
who has a preferential right of pre-emption and who 
is in a position to enforce that right within the 
time allowed by law for that purpose, The former 
is a voluntary act, while the latter is more or less 
an acknowledgment of the right of another to 
acquire that property in preference to the person 
by whom it was purchased accompanied by a sarrend. 
er in his favour. [p. 10, col. 2.] 

Munna Singh v. Bihari Singh, 37 Ind. Cas. 181; 19 
O. C. 188; 3 O. L, J.720; Raj Bahadur Singh v, Chandra- 
pal, 37 Ind Cas. 170; 19 O. C. 185n, distinguished, 

A vendee against whom a right of pre-emption is 
asserted by another is not required to sit quiet till 
the latter has brought a suit to enforce his right or 
all possible claimants have turned up to assert their 
rights. If he acknowledges the right of a pre- 
emptor and sells the property to him to obviate the 
trouble and expense of meeting a suit for pre- 
emption, he does so at his own peril, but his act 
ane on that acconnt be treated as wrongful. [p. 10, 
col, 2. 


Appeal against tbe decree of the District 
Judge, Hardoi, dated the 3lst May 1916, 
reversing that of the Munsif, Sandila, dated 
the 3lst March 1916. 

Mr. M. Wasim, for the Appellant. 

Tbe Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption brought by the plaint- 
iff-appellant in respect of a sale effected 
by Kali Singh, Bhawani Singh and Musam- 
mat Seoka in favour of Baijnath on the 
22nd May 1914. The sale-deed was regis- 
tered on Sth October 1914, On the 19th 
July 1915 Baijnath sold the property pur- 
chased by him to Raghubar Singh, a co- 
sharer of ‘the sub-division in which the 
property sold was situated, This sale was 
effected in recognition of the pre-emptive 
right asserted by Righnbar Singh. 


On the 23rd September 19 5 Jit Singh 
anl Lalta Prasad filed a suit, claiming pre- 
emption in respect of the original sale as 
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against the vendors and the vendee, who 
were parties to that sale, making the sub- 
sequent vendee, Raghubar Singh, also a 
defendant to that suit. Raghubar Singh 
opposed the claim on the grounds that he 
had purchased the property in enforcement 
of his pre-emptive right and that he was 
entitled to preference as against the plaint- 
iff. Jit Singh subsequently withdrew from 
the suit. The main question for consider- 
ation is whether Lalta Prasad is entitled 
to claim pre-emption in preference or op- 
position to Raghubar Singh, regardless of 
tbe sale effected by Baijnath in favour of the 
latter prior to the suit, 

The finding of the Courts below is that 
Lalta Prasad was not a oo-sharer of the 
sub-division in which the property sold is 
situated and that the right of Raghubar 
Singh, who was a co-sharer in the same 
sub-division as the original vendors, was 
superior, to his, The olaim of Lalta Prasad 
was, therefore, dismissed by both the Courts 
below. 

Tt appears from the pedigree filed with 
the plaint that Raghubar Singh is related 
to Kali Singh, Bhawani Singh, and the 
husband of Musammat Seoka by blood, and 
as such he is entitled to preference as against 
Lalta Prasad, who is a co-sharer in another 
sub-division of the mahal, and so far as 
relationship is concerned, a perfect stranger 
to the family of the vendors. The main 
contention of the learned Counsel for the 
plaistiff-appellant is that the cause of action, 
which accrued to the plaintiff by reason 
ofthe sale effected by Kali, Singh, Bhawani 
Singh and Musammat Seoka in favour 
of Baijnath, could not be prejudiced by 
the sule subsequently effected by Baijnath 
in favour of a person possessing a superior 
pre-emptive right, and reliance is placed by 
him in- support of that argument on the 
decision in Manna Singh v. Bihari Singh 
(1). That was, however, a case in which 
a mortgagee who had obtained a decree 
absolute for foreclosure had executed a deed 
of relinquishment of the property covered 
ty that decree in favour of the judgment- 
debtors, the ex-mortgagors, with the object 
of defeating the right of pre-emption, and 
had obtained from the latter on the'same 
date a fresh deed of mortgage of the same 


(1) 37 Ind, Oas. 181; 19 0.0, 183; 8 O. L, J. 720, 
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property with the exception of a few bighas, 
which had been left for their benefit. 
It was held in that case, ‘following an 
earlier decision in Raj Bahadur Singh v. 
Ohandrapal (2), that the deed of relingnishs 
ment could nət stand in the way of the 
plaintiff's enforcing the pre-emptive right 
which had accrued to him when the dec- 
res absolute for foreclosure was passed. A 
re sale of the property acquired bya person 
to the man from whom it was obtained 
stands on a different footing from the sale 
of that property to a person who had a 
preferential right of pre-emption and who 
was in a position’ to enforce that right 
within the time allowed by law for that 
purpose. The former is a voluntary act, 
while the latter is more or less an acknowledg- 
ment of the right of another to acquire 
that property in preference to the person 
by whom it was purchased, accompanied by 
a surrender in his favour. A vendes against 


whom a right of pre-emption is asserted ` 


by another is not required. to sit quiet 


till the latter has brought a suit to enforce . 


his right or all possible claimants have 
turned up to assert their rights. If he 
asknowledges the rigat of a pre-emptor and 
sells the property to him to obviate the 
trouble and expense of meeting a suit for 
pre-emption, he does so at his own peril, 
but his act cannot on that ascount be 
treated a3 wrongful, for it may be that 
no other pre-emptor may have cume forward 
till then to assert his right or satisfied him 
that he had a right superior to the one 
whose right he was recognising. If after 
a- salọ effected by the vendee in favour 
of such a person, another person comes 
forward and asserts his pre emptive right, 
he can rely either on his original cause of 
action or on the cause of action accruing by 
the subsequent sale. But in either case he 
cannot succeed, unless he establishes that he 
has a preferential right of pre-emption as 
against the person to whom the vendee 
had sold the property prior to the institu- 
tion of the snit or has at least an equal 
right with him so as to render the provisions 
of section 9 of the Oudh Laws Act (XVIII 
of 1876) applicable. As pointed out in 
Liakat Husain v. Rashid-ud-din (3), where 


property in respect of which a right of 
(2) 37 Ind. Cas. 170; 19 O. C. 1852. 
(3) 29 A. 125; 3 A. I. J. 794; A. W. N. (1908) 813, 
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pre-emption exists in favour of a co-sharer 
is sold tq a stranger but before a snit 
for pre-emption is brought, passes back into 
the hands of a co-sharer, a suit for pre- 
*“emtption cannot be maintained, unless the 
person instituting the suit canestablish his 
right as against the so-sharer, if the for- 
mer has a right superior to that of the 
latter to have it. The cause of action ac- 
‘ erning to the plaintiff from the original 
gale is not in any way withdrawn. It only 
ceases to subsist or be enforceable as against 
the transferee, who-holds the property at 
the time of the suit. In Tahawwar Khan 
y. Madho Ram (4) it was held that a pur- 
chaser may use a title acquired by him 
subsequently to the origin of the cause of 
action as a defence against a suit for 
pre-emption instituted after his acquisition 
of the said title and in Amir Hasan v. 
Sardar Begam (5) the effect ofa partition 
having taken place severing the relationship 
. between co-sharers inter se was taken as des- 
troying the right of the co-sharers to sue 
for pre-emption as if it was joint property. 
The principle of those decisions applies to the 
present case. 


~ The appeal fails 
costs. 


sa 


and is dismissed with 


Appeal dismissed, 
(4) 11 0. C. 290. 
t5) 3 Ind. Cas. 546; 12 O. O, 229. 





PATNA HIGH COURT, 
APPEAL FROM APPELLATE DRORER No, 922 
or 1916. 
April 30, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
Babu RAMJI RAM AND ANOTAER— 
Derenpants—A PPSLLANTS 
= : VOTSUS 
' Tala SADHU SARAN LAL - Pratntivr— 
RESPONDENT, 


OASKS. 
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Bengal Tenancy Act (VIII B.C. of 1885), s. 103— Record 


of Rights, entry in—-Declaration, suit for—Limitation. 
Where there is a definite challenge to the plaintiff's 
rights by anentry made in the Record of Rights and 
the fact is patent that the plaintiff must have been 
aware of that challenge to his rights, a suit fora 
declaration that the entry is wrong, if brought upon 
that challenge, must be brought in accordance with 
the six years’ rule of limitation. If, however, in spite 
“of the challenge the plaintiff retains possession of the 
property, he is, not required to institute any suit 
uponthat challenge but may institute a suit at any 
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time within six years of any new challenge which has 
the effect of prejudicing his rights. [p. 17, col. 2; p. 
12, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Saran, dated the 18th April 
1916, 

Messrs. L. N. Sinha and Gangadhar Das, for 
the Appellants. 


Mr. Rajendra Prasad, for the Respon2- 
ent. 


JUDGMENT.—In this: case there was a 
Record of Rights prepared in the year 
1899. In that Record of Rights the 
respondent was not shown as having any 
interest at all in the land in guit, the 
appellant was shown to be the lakhiragdar 
thereof. The appellant, therefore, brought 
this suit against the plaintiff for a 
declaration that the respondent's title was 
not that of alakhzrajdar but that of a mort. 
gagee and that the equity of redemption 
vested in the plaintiff. 

The Courts below have found asa fact 
that the appellants are merely mortgagees 
by virtue of a patowa pattia dated 1890 
and that the  plaintiff-respondent is the 
owner of the equity of redemption by 
virtue of an  auction-purchase of_ 1894. 
They have, therefore, decreed the plaintiff’s 
suit and given him a declaration of his 
title and of the defendants’ title, thereby 
recording a decision that the entry 
contained in the Record of Rights is 
incorrect. Against this decision an appeal 
is laid on two grounds: Firstly, that 
under section 42 of the Specific Relief 
Act the plaintiff’s suit is barred by reason 
of the fact that he could and should have 
brought a suit for redemption of the mort- 
gage. Secondly, because the first challenge 
to-the plaintiff's title being made in section 
103 proceedings prior to the final publica- 
tion of the Record of Rights, the suit is 
barred by the six years’ rule of limitation 
under section 120. We are not prepared 
to gO quite as far as our learned brother 
Millick, J., in Amiruddin vy. Saidur 
Rahman (1°, but it is clear that where 
there 1s a definite challenge to the plaint- 
ifs rights by an entry made in the 
Record of Rights and where the fact is 
patent that the plaintiff must have been 


(1) 35 Ind. Cas. 433; 1 P, L. J. 78. 
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aware of that challenge to his rights, the 
suit, if brought upon that challenge, must 
be brought in accordance with the SIK 
years’ rule of limitation. lf in spite of the 
challenge the plaintiff retairs possession of 
the property, he is not required to institute 
any suit upon that challenge but may institnte 
a suit at any time within six years of any 
new challenge which has the effect of pre- 
judicing his rights. 


In the case before us itis alleged that 
there was a new challenge in the year 
1911. It is not suggested that that new 


challenge has in any way placed the 
plaintiff in a position worse than that which 
he occupied between the date of the 
finally published Reeord of Rights and the 
year 1911. That the plaintiff was fully 
aware of the challenge to his rights 
eontained in the Record of Rights is patent 
from the fact that he was a party to 
the proceedings under section 103 upon 
which the preparation of the record was 
based. We must, therefore, hold that this 
snit is barred by limitation. The appeal 
must be decreed with costs and the suit 
dismissed with costs, without prejudice to 


any suit which the plaintiff may now 
bring for the redemption of the pro- 
perty “by payment of the sum due to the 
mortgagee. 4 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Appran FROM APPELLATE Decrre No. 2844 
or 1915. 

May 14, 1917. 
Present:—-Mr. Justice Fletcher and 
Mr, Justice Newbould. 
DIGAMBAR DAS - PLAINTIFF — 
APPELLANT | 

VETSUS 


BISWESWAR CHOWDHURY AND OIBERS 


-—DEFENDANTS— RESPONDENTS. 
* Defamation-——Suit against several persons making 
defamatory statements, maintainability of~ Malicious 
prosecution--Complaint, filing of, whether furnishes 
cause of action. 

Where a number of persons make defamatory 
allegations against the plaintiff, a suit ngair st all 
of them to recover damages for defamation will not 
Jie, unless it is proved that the defendants made 


+ 
+ 
+ 
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those allegations acting together, as each publication 
of the libel or slander isa distinct tort and a separate 
suit would lie against every person uttering and 
publishing the slander. fp. 12, col. 2; 13, col. 1.) 

A mere filing of a petition of complaint charging 
the plaintiff with criminal offences is not by itself 
sufficient to support an action against the cotn- 
plainants for damages for malicious prosecution. 
[p. 12, col. 1.4 i 


Appeal against the decree ‘of the District 
Judge, 24 Perganas, dated the 16th January 
19 5, confirming that of the Subordinate 
tite Alipur, dated the Sth November 
1913. 


Baba Provash Chandra Mitter and Babu 
Surendra Madhab Mullick, for Babu Susil 
Madhab Mullick, for the Appellant. 

Babus Jogesh Chandra Roy and Sarat Chan- 
dra Monkherjee, for the Respondents. 

JUDGMENT. 

Fuetoager, J.—This is an appeal by the 
plaintiff from a jadgment of the learned 
Distriet Judge of the 24.Perganas, aflirming 
the decision of the Jearned Subordinate Judge 
of Alipur. The plaintiff brought his suit - 
against eleven defendants to recover damages, 
first of all, for məlisious prosecution and 
secondly, for defamation I use the word 

defamation” advisedly. The case set up. 
in the plaint was that the plaintiff had been 
prosecuted before the Deputy Magistrate of 
Diamond Harbour by reason of the defend- 
ants having filed a petition before the learn- 
ed Magistrate alleging that the plaintiff had 
been guilty of certain offences. The case of 
defamation as argued in this Court and before 
the learned District Judge is, I am satisfied, 
a totally different case to that set up in the 
plaint. It is quite true that in the third para- 
graph of the plaint the plaintiff states that 
the defendants are persons living in the same 
village with the plaintiff and that they ‘n 
collusion with one another are spreading false 
imputations against the plaintiff at various 
places, such as thatthe plaintiff had betn. 
assisting in abducting young women. But 
it is impossible to imagine that the case set 
up by the plaintiff was that the eleven per- 
sons at one and the same time were at 
various places making serious allegations 
against the plaintiff with reference to his 
having set fire to certain houses and being 
engaged in abducting girls. Asa matter of 
fact, a suit like that will not lie unless it is, 
proved that the defendants made these alle- 
gations acting together, as each publication 
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of the libel or slander was a distinct tort and 
a separate suit would have to be maintained 
against every person uttering and publishing 
the slander. The real truth is that in this 
elnartistic plaint it must be meant that these 
allegations against the plaintiff have got 
round the village and he, therefore, suffered 
in his reputation in the village by reason of 
these allegations which had become known 
by the petition of complaint, The learned 
Subordinate Judge dismissed the suit. The 
learned District Judge also affirmed that 
desision on appeal. 

First of all, as regards the case of mali- 
cious prosezution, the view, that the learned 
Judge of the lower Appellate Court took, was 
that a mere filing of a petition of complaint 
would not by itself be sufficient to maintain 
an action’ for damages for malicious prose- 
cution. That was the view taken by this 
Court in the case of Golap Jan v. Bhola Nath 
Khetry (1). A similar view has been taken 
by myself sitting on the Original Side of this 
Court in the case of DeRoz rio v. Gulab 
Chand Anundjee (2). Itis quite clear that 
we must follow those judgments and hold 
that the allegations in the plaint in the 
present case do not disclose any case for 
-which damages for malicious prosecution can 
be awarded in favour of the plaintif. 


The-question of the defamation stands on 
a different footing. Mr. Mitteron behalf of 
the appellant has argued that the fourth para- 
graph of the written statement amounts to 
an admission of the publication of the defama- 
tory statements set out in the third paragraph 
of the plaint and merely adds a plea of jus- 
tification. I am not satisfied, notwithstanding 
Mr. Miters statement and the knowledge 
he has of the Vernacular in which the plead- 
ings are drawn, that that is correct. I think 
that by. the written statement it was probably 
intended to put in issue the question as to 
whether these defamatory statements had 
been published and in that view I am fortifi- 
ed by the opinion of the learned Subordinate 
Judge and also of the learned District Judge. 
They took a similar view that the written 
statement did, in fact, put in issue the question 
as to whether these defamatory statements 
had ever been published. The view that 


e (1) 11 Ind. Cas. 311; 880, 880; 15 C. W., N. 917, 
(2) 6 Ind. Cas. 877; 37 C. 358, 
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the learned District Judge took with regard 
to that was that on that part of the case for 
damages for slander the plaintiff bad brought 
his snit against the eleven persons, not stating 
which of them uttered and which of them pub- 
lished these slanders, where they {were pub- 
lished and how they were published and to 
whom. He thought it highly improper in 
a case like this to allow the plaintiff to amend 
his plaint and set out the further particulars, 
1 agree with the learned District Judge that 
if this plaint was amended in the way 
Mr. Mitter suggested, it would be impossible, 
now we know that the plaintiff’s case is that 
the defamatory words were uttered and pub- 
lished orally, to find that these eleven persons 
all at one and the same time acting in con- 

cert made publication of identically the same 

defamatory statements against the plaintiff. 

I think in that case we would have to split 
up the case and direct eleven separate trials 
of these split up suits with regard to the 
separate publication of each of these 

separate slanders, because each publication 
amounts to a separate and independent tort. 

The plaintiff ought not now, considering that 
this suit started six years agoin the year 1911, 

to be allowed to take such a course. Whe- 

ther the incidents of setting fire to the pile 

of straw or the assisting in the abduction of 

young girls are forgotten incidents or not 

Ido not know. ‘But itis quite possible that 

after such a length of time the plaintiff 

Digambar Das has been restored by his. 
continued good conduct to the confidence of 

his friends and the general publie. I think 

that this case ought not to be sent back for 

retrial at this period. The present appeal, 

therefore, fails and must be dismissed with 

costs, 

NEWBOULD, J.—I agree. 
Appeal dismissed. 
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BARHAMDEO NARAIN V. BADRI NATH. 
PATNA HIGH COURT. 
APPBAL FROM APPELLATE Decrees No. 1199 or 
. 1916. 
June 19, 1917. 
Presené:—Mr. Justice Chapman. 
Lala BARHAMDEO NARAIN AND ANOTHER 
— PLAINTIFFS-—— APPELLANTS 
$ YETSUS 
Lala BADRI NATH AND oTHERS—DEFENDANTS 


— RESPONDENTS. 
Bengal Estates Partition Act (V of 1897), ss, 64, 65, 
interpretation of Orchard or land belonging to one pro- 
prietor, meaning of. 


Under the provisions of section 65 of the Bengal 
Estates Partition Act, a Deputy Collector may permit 
one proprietor to retain occupation of the land allotted 
to another upon agreeing to pay an annual rent, 
otherwise the section is self-contained. It does not 
read “orchard or land” belonging to one proprietor 
as is read in section 64 of the Act. [p. 14, col. 1.] 


Appeal froma decision of the Officiating 
Sub-Judge, Darbhanga, dated the 14th July 
1916, 

Messrs Sharosht Ch. Mitra and B. N. 
Mitra, for the Appellants. 

Messrs. Baidyanath, N. Sinha, Rajendra 
Parsad,! Oudh Behari Chaubey and Murari 
Parsad, for the Respondents, 

JUDGMENT.—There was a partition un: 
der the Estates Partition Act (V of 1897) 
made at the instance of one Lala Badri Nath, 
who claimed a nine-annas share ina certain 
estate. The other parties to the partition were 
Lala Barhamdeo Narain and Lala Lal Behari 
Lal, who claimed a seven-annas share. In 
making this partition the Deputy Collector 
allotted a certain orchard to the separated 
share corresponding to the seven-annas share 
belonging to Barhamdeo Narain and Lal 
Behari Lal. The Deputy Collector, however, 
directed that this orchard should remain in 
the possession of Lala Badri Nath and that 
Lala Badri Nath should pay rent for it to 
the proprietors-Lala Barhamdeo Narain and 
Lala Lal Behari Lal. The suit out of which 
this appeal arises is instituted by the seven- 
annas proprietors, Lala Barhamdeo Narain 
and Lala Lal Behari Lal, for possession of this 
orchard upon the ground that the direction 
of the Deputy Collector that the orchard 
should remain in possession of Lala Barham- 
deo Narain upon payment of rent was ultra 
vires. The Munsif decreed the suit. 

The Court of first appeal has held that 
the suit is barred by the provisions of sec- 
tion 119 of the Estates Partition Act (V of 
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1897). Now there can be no doubt that the 
order of the Deputy Collector purported to 
have been made under section 65 of that 
Act, Section 65 is contained in Chapter IX 
of the Estates Partition Act. 
to the effect that no order made under 
Chapter IX of the Act shall be liable to be 
contested or set aside by suit in any Court, 
or by any means other than those expressly 
provided in this Act. Prima facie, therefore, 
the judgment of the Court of first appeal 
would appear to be correct, and it has been 
somewhat difficult to ascertain the grounds 
upon which that judgment is assailed in this 
Court. 


I understand the first ground to be that 
section 65 only applies to the case of an 
orchard, which belongs to one of the proprie- 
tors, that is to say, which is planted by one 
of them. The reason upon which this con- 
tention is founded appears to have reference 


‘to the wording of section 65, to the effect that 


the Deputy Collector may apply the provi- 
sions of section 64 to orchards and section 64 
deals with the case of a dwelling-house 
belonging to a proprietor. The contention, 
I understand, is that the words ‘‘* belonging 
to one proprietor ” which occurred in section 
64 must be read into section 65, and the sec- 
tion 65 must be read as if the words “ belong- 
ing to one proprietor” followed the words 
“orchard or land.” That is not the inter- 
pretation which I put on section 65. Section 
65 says that the Deputy Collector may apply 
the provisions of section 64 to orchards and 
gardens. I understand the meaning to be 
that the Deputy Collector may do what 
section 64 provides for, that is, he may 
permit one proprietor to retain ocoupation of 
the land allotted to another upon agreeing to 
pay an annual rent. Otherwise section 65 
is self-contained and it is to ‘this effect, that 
this arrangement may be made by a Deputy 
Collector when in his opinion the orchard is 
of special value to the proprietor in whose 
occupation it is found to be in consequence of 
improvements made by such proprietor or of 
the particular use to which such land is put. 
It appears that according to section 65 the 
first point which the Deputy Collector has 
to find is whether the orchard is in the 
oscupation of the particular proprietor in 
whose favour the arrangement is to be made 

In this question of occupation, I do not see 


Section 119 is, ` 


“anco from Lala Ajodhya 
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that any question of title is concerned which 
would justify the.inference of the Civil Court. 
In fact it was not contended before me that 
at the time when the Deputy Collector made 
this order this orchard was not in the occu- 
patton of Lala Badri Nath. Upon my 
making a reference from the Bench to the 
latter part of section 65 which requires the 
Deputy Collector to come to a finding that 
the land is of spesial value to the proprietor, 
the contention was taken up on behalf of the 
appellants that the Deputy Collestor had 
come to no such finding in this particular 
case and that, therefore, his order was without 
jurisdiction. This contention does not appear 
to have been made before the first Court or 
in the Court of first appeal or in the memo- 
randum of appeal to this Court. It may be 
that if the .contention had been made that 
the Deputy Collector’s order was not made 
with reference to any special value to the 


‘proprietor, the other side would have been 


able to show from the record of the Deputy 
Collestor’s proceedings or from some other 
paper in those proceedings that the Deputy 
Collector’s order had been made in consider- 
ation of the special value of the land to the 
proprietor. In any event it is too late to 
raise that ground now in second appeal. 


Anether point mentioned in the course of 
the argument was with reference to the title 
of defendant No. 1. This land originally 
belonged to one Lala Ajodhya Behari Lal, 
who died leaving a widow ‘named Jasoda 
Kuer and two daughters. Defendant No. 1, 
Lala Badri Nath, was the husband of one of 
these daughters. Therefore, so far as inherit- 
Behari Lal is 
concerned, plaintiff No. 1 would have no title. 
Defendant No. 1 in fact purchased this estate 
at a sale in execution of a decree against 
Ajodhya Behari Lals widow and in a sub- 
sequent litigation between defendant No. l 
and the present plaintiffs respecting the 
purchase by defendant No. 1, a compromise 
was come to under which it was agreed that 
defendant No. 1 should be held entitled to 
nine-annas share and the present plaintiffs 
to seven-annas share. I do not find that 
although itis suggested in the plaint that 
this was a benamz parchase by Lala Badri 
Nath that point was pressed in any stage of 
the proceedings. In the first and in the 
second Court litigation proceeded on the 
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assumption that defendant No. 1 would have 
a title to the land with his sons Jai Behari 
Prasad and Sheo Behari Prasad, defendants 
Nos, 2 and 3. There appears to be no ground 
whatever for saying in second appeal that 
defendant No. 1 had no title to the land, and 
that is not the ground on which the jurisdic- 
tion of the Deputy Collector was assailed in 
the first Court or in any stage of the pro- 
ceedings, In fact ib would have been difficult 
to assail the Deputy Collector’s proceedings 
upon such a ground inasmuch as Lala Badri 
Nath’s title rests upon a compromise between 
him and the plaintiffs in a contested litiga- 
tion. 
The result is that this appeal is dismissed, 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civit Arrear No. 77 or 1916. 
June 1, 1917. 
Present:--Pandit Kanhaiya Lal, A. J, ©. 
BADRI AND otuers—DerenpanTs— 
APPELLANTS 
VETSUS 
KHURSHED ALI KHAN— PLAINTIFF, 
SHEO NARAIN AND OTHERS— 


DEFENDANTS-——RESPONDENTS. 

Specific Relief Act (I of 1877), s 42—Declaratory 
relief—Discretion of Court—-Notice of ejectment, can- 
cellation of, by Revenue Court on ground of perpetual 
lease— Suit in Civil Court for cancellation or declaration 
of invalidity of lease-—Ciril Court, jurisdiction of. 

Where atenant ina suit to contest a notice of 
ejectment claimed to be a perpetual lessee and 
relied on a perpetual lease which was upheld by 
the Revenue Courts and the notice was cancelled, 
and a suit was then brought for the cancellation of 
the lease or fora declaration of its invalidity on 
the ground that it was a forgery or that it was 
executed by a person who had no authority to execute 
the same: 

Held, (1) that the decision of the Civil Court on 
either of those points could not affect the validity 
or otherwise of the decision of the Board of Revenue 
in regard to a matter with whichit was competent 
to deal; [p. , col .] 

(2) that a declaratory deeree militating against 
the decision of a competent Court having exclusive 


` jurisdiction to decide the matter should not be 


granted. Lp. ,col. .] 

Appeal against the decree of the Sub» 
ordinate Judge, Gonda, dated the 20th 
April 1916, 


16 
BADRI V. KHURSHED ALI KHAN, 
Mr. Mahmud Beg, for the Appellants. 
Mr, Aditya Prasad, for the Respondents. 
JUDGMENT.—The plaintiff is the 
proprietor of the village Agyabuzurg; 
wherein the defendants cultivate some land. 
The plaintiff sought to eject them through the 
Revenue Court, alleging that they were hold- 
ing the land under leases of the llth June 
1SC4 which had expired. The defendants con- 
tested the notices of ejectment sent to them, 
on the ground that they had not executed any 
leases on the llth June 1904 and that the 
land in question was held by them under 
a perpetual lease, granted to Manni 
Murao, their predecessor in- title, on the 
13th August 1842 by the then proprietor of 
the village. This contention was upheld 
by the Board cf Revenue, which held that 
the defendants held the rights of a per- 
petnual lessee and were not liable to eject- 
ment, ‘Ihe notices of ejectment issued by 
the plaintiff were accordingly cancelled. 
The present suit was then filed by the 
plaintiff reiterating that the defendants 
held the land under leases of the -llth 
June 1904, by which they had surrendered 
all their previous rights and agreed - to 
hold the land for a period of three years, 
which had expired, arid also asserting that 
the alleged lease of the 13th August 1842 
set up ‘by. the defendants was not genuine 
or binding on the plaintiff. There was a 
further allegation that during the con- 
tinuance’ of the tenandy, defendants Nos. 
1,°2 and 3 had applied to the Revenue 
Court for the entry of their names as biridars 
of the land in dispute, but it was not stated 
whether their application was successful 
or not. Saveral reliefs were claimed in 
the plaint; but the only relief granted 
by the Court below, with which. this 
appeal is concérned, was ‘a declaration 
that the patta of thè 13th August 
1842 get’ up by the defendants was 
void and ineffectual as against the 
plaintiff and that the leases of the lith 
June’ 1604 relied ‘on by the plaintiff were 
binding on the defendants. 
possession was disallowed by it but two 
other’ déclarations were also granted, 
negativing the rights of the hg to 
trausfer their leasehold rights and adjudging 
that they had no proprietary or under- 
proprietary rights in the disputed area, in 
rogard to both of which the learnad 
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Counsel who appears for the defendants. 
appellants ‘admits that- he does not question 
their propriety. He has urged. in support 
of the appeal three distinct points. In the 
first place, it is contended by him that the 
leases of the llth June 1904 were “not 
executed by the persons by whom they 
purport to have been- executed and that 
the evidence adduced by ‘the plaintif- in 
support of these leases was-insufficient and 
untrustworthy. One of those leases purports 
to have been executed by Ram Din,” Salig, 
Patan, Jugal, Mahabir, Bbola and Gaya 
Dat and recites that tho exscutants have 
given up all their ‘previous rights in the 
land in dispute, -whether- as ordinary 
tenants or occupancy tenants or otherwise, 


and accepted in lien thereof a tenancy: of: 


the said land for a period of three years 
at a rental of Rs. 315 -per year. Tho 
other lease was executed by--Ghulam and 
Hardas, 
and an acceptance of-a lease of the same 
land for three years ‘at a rental of Rs. 115 
The previous rental of both these 


per year, 
lands was, according “to” the plaintiff, 
Rs. 435-4-9 per -annum. If- the - de- 


fendants were holding the said lands as 
perpetual tenants, it -is obvious that the 
relinguishment gave them. no - benefit, and 
unless there was any consideration to sup- 
port it, it cannot be enforced or treated as 
binding. The evidence - adduced by the 
plaintiff in support of the alleged - deeds 
of relinguishment, which also contained a 
renewal of the leases fora pariod of thrae 
years in eash case, is, however, of.a very 
unsatisfactory character. The  executants 
ware illiterate, ‘and thse only evidence 
produced to prove the execution of “those 
leases consists of two witnesses, Bishunath, 
who was the scriba of those deeds, and 
Hardas, who was the executant of one of them. 
Bishunath is a person who writes patiteons 
in the compound of the Registration Office. 
He admits that he is not in 
to identify the persons who came to gat 
the said document executed; and the stats- 
ment of Hardas alone, whatevar might bs 
its value in regard to himself, is of littls 
weight as against the other defendants, 
particalarly when it is ram3’nb3red that in 
a previous statamant mado by Harda 
himself ia tha ejastmaat prosealiazs, He 
hai donied that he hal exosutel any of 


reciting a similar - relinquishment 


a position. 
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those leases. The registration endorsement 
shows that the alleged executants were 
identified -before the Sub-Registrar by Wajid 
Khan and Saraj Bali Lal. Both of them 
¿were attesting witnesses to the deeds, but 
netther of them has been produced. Suraj 
Bali Lal is stated to be dead, but there 
is no reason why the evidence of Wajid 
‘Khan was withheld. The deeds were 
registered, but the circumstances, in - which 
the relinquishments are stated to have been 
obtained and fresh leases granted for a 
period of three years without any cor- 
responding advantage to the executants, 
render it necessary that the evidence which 
has been adduced on the point should not 
be accepted. withdut careful scrutiny. The 
Sub-Registrar. took the thumb-impres- 
sions of the persons who appeared hefore him 
and admitted the execution of the said leases, 
and it is-stated that some of those thumb-im- 
pressions resemble the thumb-impressions of 
some of the defendants; but no finger 
print expert was examined in this case, and 
no reliance can,-therefore, be placed on the 
alleged resemblance of thumb-impressions, 
even if it exists. The statement of Hardas is 
obviously insufficient to shiftthe responsibility 
for the execution of these deeds upon the 
illiterate executants, to whom they are now 
attributed, and in any event the absence 
of consideration for the relinquishment of 
the previous rights without any corresponding 
advantage to them renders those deeds, so 
far as they purport to relinquish the 
previous rights held by them in the land, 
invalid .and unenforceable. 


It is next urged on behalf of the de- 
fendant-appellant that the existence of the 
perpetual lease of the 13th August 1842 
was affirmed by the Board of Revenue in 


the ejectment proceedings, and _ that 
the present suit, so far as it militated 
against the finding of the Board of 


Revenue, adjudging the defendants to be 
perpetual tenants, was not maintainable. 
It is argued on behalf of the plaintiff- 
respondent that a suit for the cancelment 
of such a lease or for a declaration of its 
‘invalidity, either on the ground that it 
was a forgery or on the ground that it 
was executed by a person who had no 
authority to execute’ the same, was main- 
tainable in the Civil Court; and reliance 
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is placed in support of that proposition 
on the decisions in Raghubar Dayal v. 
Mahesh Gir (1) and Ram Autar v. Abul 
Hosan Khan (2). The question in the 
former case, however, was whether the 
granting of a perpetual and heritable 
lease not beneficial to the general body 
of co-sharers, was within the competence 
of a lambardar, and if not, whether a suit 
for a declaration that such a lease was 
invalid as against the other co-sharers was 
within time and could be entertained in 
a Civil Court. The finding of this Court 
was that such a suit could be entertained 
in order that the rights of, the parties 
might be authoritatively determined prior to 
some further action before the Rent or 
Revenue Courts forthe actual snforcement 
of their rights. There had, however, been 
no previous adjudication in that case, 
declaring the nature of the tenancy, such as 
was made in this case by the Board of 
Revenue, and that decision does not, there- 
fore, help the plaintiff. Inthe latter case, the 
relationship of landlord and tenant was 
denied, and the authority of the Civil 
Court to determine whether such relationship 
existed on the strength of certain docu- 
ments, the genuineness of which was denied, 
could hardly be disputed. Section 42 of the 
United, Provinces Act III of 1901 autho- 
rizes the Collector to determine in any 
dispute respecting the class or nature of 
any tenancy the status which the tenant 
occupies and section 233, clause (i), of the 
same Act debars the Civil Court from de: 
termining that question. Their Lordships 
of the Privy Cvuncil have accordingly held 
in Mohammad Abul Husan Khan v. Prag 
(3) that the Court of Revenue has the 
exclusive jurisdiction to determine what is 
the status of a tenant of lands, and what 
are the special or other terms upon which 
such tenant holds. The Civil Courts have 
the exclusive jurisdiction to decide whether 
or not a person in possession of lands holds 
a proprietary or under-proprietary right 
in the same, but have no jurisdiction to 
enter into the question of the nature of 


(1) 20 Ind. Cas, 147. 

(2) 28 Ind Cas. 3)7; 2 O. L. J. L8Lat p. 187, 

(8) 38 Ind. Cas. 814; 20 O CO. 8: 19 Bom L.R. 
292; (1917) M. W. N. 232 & 456; 82 M. L. T. 388; 21 
O. W. N. 583; 15 A. L. J. U3; 21 M. L. T. 102 (P.O), 
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the tenancy, where no proprietary or 
under-proprietary right is clairhed or set up. 
The decision of this Court on the genuineness 
or otherwise of the lease of 13th August 
1842 cannot have any effect on the 
validity or otherwise of the decision of the 
Board of Revenue, which is a decision of 
a competent Court in regard to the 
matter with which it deals. There are, 
however, sufficient indications inthe record 
fo show that the lease of the 13th 
Angust 1842 was a genuine document, the 
execution of which was admitted by the 
executant, Ahmad Ali Khan, himself in 
as far back as 1860. Its geriuineness was 
also affirmed in an ejectment proceeding, 
to which a mortgagee of the present 
_ plaintiff was a party, in 1889. The lease 
purported to grant to Manni Murao a right 
to clear the jungle from the land in 
Azyabuzarg and cultivate the isame free 
of rent for a period of seven years, and 
subject to the payment of a gradual scale 
of rent thereafter in perpetuity. It also 
gave powerto him to get the land populat- 
ed and anthorized him to retain besides 
a share of the produce one-fourth of the 
rent payable to the landlord for his labour 
in olearing the land of the jungle, The 
land in dispute has been occupied since the 
execution of that lease by several genera- 
tions of the descendants of Manni Murao, 
and the previous attempts made to eject 
some of them had been unsuccessful. The 
plaintiff admits that Ahmad Ali Khan, 
the grantor of the lease, was one of the 
owners of the village, though he denies 
that he had any right to grant the lease 
at the time it was granted. The suggestion 
is that his father was the owner of the 
village and was then alive. But there is 
no evidence to show that the village 
belonged to his father or that the prede- 
cessor-in-interest of the plaintiff had any 
right to object to a lease granted by 
Ahmad Ali Khan. Ina suit filed by Ahmad 
Ali Khan against Karim Bakhsh Khanin 
1860 Ahmad Ali Khan was described as 
the landholder and muofidar of the village 
Azya Tappabir. Even if he was only a 
lambardar, his co-sharers would have ques- 
tioned his acts any time within twelve 
years from the date when they came to 
know of the existence of the lease either 
by the delivery of possession of the lease- 
e 
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‘hold property to the lessee or otherwise. 


No such action was, however, taken by them 
in the present instance. The predecessors- 
in-title of the defendants ont the jungle 
and cleared the land and brought it under, 
cultivation. They and their descendants 
have since been holding it in their pos- 
session for the last seventy years or more 
and paying rent nct only to the present 
plaintiff but also to his predecessors-in-title. 
It is impossible to conceive that the latter 
were not aware of the existence of this 
lease, when it was granted or at all events 
when possession was taken by the lessee 
and the land brought under cultivation. 


The plaintiff, however, admits in para- 
graph 6 of the plaint that when he 
redeemed the mortgage made by his pre- 


decessor-in-title in favour of Ramzan Bakhsh . 


Khan, he came to know that an attempt 
made by the mortgagee to eject the 
defendants had been ynsuccessful, and that 
certain rights were then set up by the 
defendants in denial of the right of the 
mortgagee to eject him from the disputed 
land. The plaintiff states that he there- 
after managed .to induce the defendants 
to relinquish all their previous rights and 
to accept leases in return for a fixed 
period of three years at an enhanced rent, 
but he has failed to prove that allegation. 

It is also urged on behalf of the de- 
fendants-appellants that the Court below 
had improperly exercised its discretion in 
granting a declaratory relief, which could 
have no other effect than that of conflicting 
with the decision of a competent Court 
in the matter of the nature of a tenancy. 
The grant of a declaratory decree under 
section 42 of the present Specific Relief 
Act (I of 1877) is purely discretionary, 
and, as pointed out by their Lordships 
of the Privy Council in Jatpal Kunwar v. 
Indar Bahadur Singh (4), no declaration 
should be granted when it can serye no 
legitimate purpose. 

The plaintiff-respondent has filed a cross- 
objection claiming that a declaration should 
have been granted that the defendants had no 
right under the lease of the 13th August 1842 
and were not perpetual lessees thereunder. 


(4) 26 A. 238; 31 I. A. 67; 8 C. W. N. 465; 6 Bom. 
L. R. 496; 14 M. L. J. 149; 8 Sar. P. C. J. 626; 7 0. O. 
239 (P. 0.). 
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But such a declaration, as has been shown 
above, cannot be granted without encroach- 
ing on the’ exclusive jurisdiction of the 
Revenue Court, which has already decided 
that the defendants were perpetual lessees 
and that the lease of the 13th August 1842 
was genuine. The Court below rightly 
refused to grant the said declaration. 

The appeal is, therefore, allowed in so 
‘far that the declarations A and B grant- 
ed by the Court below will be set aside, 
The cross-objection is disallowed. The 
defendants-appellants will get their costs 
from the plaintiff here and below in pro- 
portion to their success. This plaintiff 
will similarly get his costs in the proportion 
to which he has been successful. 

Appeal partly allowed. 


CALCUTTA HIGH COURT. 
Letrers Parent APPBAL No. 87 or 1916, 
March 14, 1917. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice 
N. R. Chatterjea. 
PRIYA SANKAR CHOWDHURI, MINOR, 
BY HIS MOTHER KULAKAMINI 
CHOWDHURANI—Dnurenpant 
— APPELLANT 
VETSUS 
JITENDRA NATH BHADURI, minor, 
BY HIS MOTHER PADMA KAMINI DEBI, AND 


_ ANOTHER— PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata, constructive-~Suit decreed without decision 
of material issue—Practice of keeping undecided 
- material issue, propriety of. 

In a suit between the plaintiffs and the defendants 
the question of the transferability of an occupancy 
holding, which was directly and substantially in 
issue, was not decided by the Court, which decreed 
the plaintiffs’ suit but left the question open between 
the parties. In a subsequent suit between the same 
parties in which the same question was in issue: 

Held, that though the course adopted by the Court 
was not proper, yet its decision in the previous suit 
could not operate as res judicata on the question of 
the transferability of the holding. [p. 22, cols. 1 & 2.] 


_ Letters Patent Appeal against the decree 
of Mr. Justice Newbould, dated the 21st 


Marth 1916, inappeal from Appellate Decree 
No. 3902 of 1913. 


INDIAN OASES. __ 19 


FACTS material to the report will appear 
from the judgment of Newbould, J., from 
the argument and from the judgment in 
the Letters Patent Appeal. 

Newsoutp, J.—The plaintiffs-appellants who 
represent the entire body of landlords brought 
this suit for the ejectment of the defendant, 
who is a purchaser of a non transferable 
occupancy holding in execution of his own 
mortgage decree. The Court of first in- 


stance granted the plaintiffs a decree which 


was reversed by the lower Appellate Court. 
The lower Appellate Court dismissed the 
suit on two grounds, first, that it was barred 
by estoppel, and secondly, that it was 
barred by res judicata. As regards the 
question of estoppel, the learned Subordinate 
Judge is, in my opinion, obviously wrong. 
He has held that the plaintiffs by their ` 
own conduct are estopped from saying that 
the defendant or his predecessor could not 
make a valid purchase of the holding be» 
cause rights of occupancy are not transfer- 
able. The question in this case is not 
whether rights of occupancy are transferable 
or not, but whether they are transferable 
without the landlord’s consent. Because 
the landlord himself brings his occupancy 
holding to sale that cannot be any bar to 
his subsequently saying that that holding 
is not saleable without his consent; nor 
can a subsequent recognition by the whole 
body of landlords of a previous transfer be 
regarded as an admission that the transfer 
would have been valid, if they had not re- 
sognised it. It is not necessary to dwell on 
this point as the learned Vakil for the 
respondent with his usual frankness ad- 
mitted that he could not support the 
decision of the learned Subordinate Judge 
in this respect. 


As regards the issue of res judicata the 
facts are as follows:—In Suit No. 927 of 
1907 in which the present defendant was 
the plaintiff and the present plaintiff and 
one Madan Mandal were the defendants, 
there was an express issue as to whether 
rights of occupancy were transferable or 
not. The Court of appeal below avoided 
the decision of that issue by saying that 
the plaintiffs as austion-purchasers of the 
holding could not raise the question of 
transferability and the learned Subordinate 
Judge also stated in his judgment: “This 
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decision will be no bar to the defendants,” 
that is:to say, the present plaintiffs, “if they 
ralse the question of transferability at any 
other time as landlords.” The learned Sub- 
ordinate Judge was of opinion that the 
question whether rights of oceupancy were 
transferable or not could not again be re- 
opened in the present suit, as there would 
not be any finality of proceedings if mate- 
rial questions of law or fact were left open 
in one suit to be decided in a subsequent 
suit. In my opinion when a matter has 
been left open ata previous trial and has 
obviously not been heard and finally decided, 
section 1], Code of Civil Procedure, is not 
applicable. The learned Vakil for the 
respondent refers to Explanation 1V of 
that section, which runs as follows:— Any 
matter which might and ought to have 
been made ground of defence or attack in 
such former suit shall be deemed to have 
been a matter directly and substantially in 
issue in such suit.” It is pointed out that 
such a matter not having been raised could 
not haye been heard and finally decided 
and that consequently there can be an 
issue barred by res judicata withont there 
having been an express decision upon it. 
The answer to this appears to me to be 
that issues referred to in Explanation [V— 
issues not expressly rdised—must be held to 
be constructively raised and though not 
expressly decided are constructively decided. 
This is quite distinct from cases like the 
present where an issue has been expressly 
raised and expressly left open. The view 
I take is supported by: the leading text 
book- on the Law of Res judicata— Hukum 
Chand’s Works, Edition 1894. In paragraph 
53 at page 117 in the marginal notes, it 
is stated that any matter expressly left 
undecided will not be deemed to have 
been desided, and in the following paragraph 
it is stated that the same rule applies 
when the matter left undecided requires to 
te decided, for the decision of the suit. In 
support of these conclusions amongst the 
cases there relied or, | may refer parti- 
cularly to the remarks of Mr, Justice Mac- 
donell of this Court in the case of Kanar Lali 
hhan v. Sashi Bhuson (1): “We think it 
impossible to say that a question not only 


not decided in the previous suit but in 
1) 6 C. 777 at p 781 8C. L, R. 117, 4 Shome L, 
R. 0; 3 Ind. Dec. AN. 5.) £038, 
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express language excluded from the deci- 
sion therein can be treated as res judicata.” 
As a later and still more binding authority 
l may also refer to the decision of the 
Privy Council in the case of Parsotam Gir, 
v. Narbada Gir (2). In deciding whether 
a question that had been previously left 
open by the decision of the High Court in 
1886 was a bar to a subsequent suit, their 
Lordships of the Judicial Committee re- ` 
marked:—° The question is not whether the 
judgment of the High Court in 1&86 was 
right, but whether it did or did not finally 
decide the present question as between 
Nipal Gir and Narbada Gir. It would bea 
contradiction in terms to say that the Court 
has finally decided matters which it express- 
ly left untouched and undecided.” In the 
present case, the question is tot, as the . 
learned Subordinate Judge seems to have 
thought, whether the Subordinate Judge 
who tried the appeal in Sait No. 927 of 
1907 was right in leaving the question of 
transferability open, but the question only 
is whether it was left open or not and the 
words which I have quoted from that judgment 
show thatit was left open. I hold, tbere- 
fore, that the lower Appellate Court was 
wrong in both the points on which it decreed 
the appeal and dismissed the snit. 1 ac- 
cordingly decree this appeal, set aside the 
judgment and decree of the lower Appellate 
Court and restore those of the Court of 
first instance. The appellants will get 
their costs in this Court aud inthe lower 
Appellate Court. 





Babu Manmatha Nath Roy (with him Babt 
Mohendra Nath Roy), for the Appellant.—-The 
appeal arises out of a suit for ejecting the 
defendant-appellanét on the ground that he 
is the purchaser of a non-transferable oc- - 
cupancy holding. The holding in question 
was. mortgaged to the defendant in *1594. 
Then in 1908 he purchased the holding in 
execution ofa mortgage-decree, and subse- 
quently instituted a suit for recovery of pos- 
session against the present plaintiff-landlord 
and some other persons settled upon the 
land by the latter, and got a decree for 
possession of eight-annas interest in the 


holding as it was then found that his mort- 

(2) 21 A. 505;1 Bom. L. R. 700; 30. W. N. 517; 
26 I. A. 175; 7 Sar. P. O. J, 539; 9 Ind. Deo. ($. s.) 
1028 {P. C.). 
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gagor had only an eight-annas share in 
the holding. In that suit the present 
plaintiff-landlord raised. the question of the 
non-transferability of the holding. . 

o LBabu Krishna Kamal Moitra, for the Re- 
spondent.—-The suit was directed principally 
sgainst the tenants settled upon the land 
and the present plaintiff- was made only a 
pro forma defendant, and the question of 
transferability was left open by the Conrt. | 

When the question of transferability was 
distinctly and directly raised by the landlord 
in that suit, the Court was bound to decide 
that point and any reservation in the judg- 
ment keeping the point open would not 
bind the pariy against whose interest the 
reservation was made. The reservation warf, 
having regard to the provisions of the Civil 
Procedure’ Code, without jurisdiction and 
hence a nullity. 

[Sanperson, O, J.— How can section 11 of 
the Civil Procedure Code help you? The 
point was not finally decided. in that: suit. | 

Section 11 will help me if I can show 
that the Court was not competent to make 
tbat reservation, If the reservation goes 
away, the effect is that the issue of tranefer- 
ability was decided in my favour. The 
case is similar to that class of cases where 
it has been held that if a Court not eom- 
petent to allow a suit to be withdrawn under 
Order XXIIT, rule 1, allows it to be with- 
drawn with liberty to institute a fresh suit, 
the fresh egit would be barred by ves judicata. 
See Kali Prasanna Sil v. Panchanan Nandi 
(3). The Code of Civil Procedure does 
not entitle the Court to make any such re- 
servation. See Order XX, rules 4 and 5. 

[SANDERSON, C. J.— Still ycu cannot get 


rid of the fact that the point was not finally . 


decided. | 

If the reservation in the judgment keep- 
ing the point open was a nullity, the point 
cannot but be taken to have been. finally 
‘decided. . In that ease I can successfully 
plead res judicata. I am entitled to say 
that the issue ia question was heard and 
finally decided in the previous suit. 


Then the landlord is estopped from deny- 
ing the right of transferability. Prior to 
the mortgage to this defendant the land- 


(3) 33 Tnd. Cas, 670; 23 C. L, J. 499; 20 C.W N. 
1000; 44,0, 367, 
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lord recognised the transfer of the holding 
to one Peary Mohav, so that it is not now 
open to him to say that the holding is not 
transferable. 

Babu Krishna Kamal Moitra, for the re- 
spondent, referred to Bhupati Roy Chowdhury 
v. Secretary of State (4), Mohamaya Prosad 
Singh v. Ram Khelawan Singh (5). 

JUDGMENT, 

SANDERSON, C. J.—I think that this appeal 
ought to be dismissed: and inasmuch as 
the circumstances are rather peculiar I think 
it right to make a few observations. 

The first point which was raised by the 
learned Vakil was with regard to Hstoppel, 
but he did not argue it very strenuously and 
did not read the judgment of the learned 
Judge upon that point: and, the fact was, I 
think, brcught home to him, during the course 
of the argument by the observations which 
fell from my learned brother and myself, that 
there was no case of estoppel. I need not 
say anything upon that point except that I 
agree with the judgment of the learned 
Judge. 

The real point which -has been argued 
before us is that this was a matter of res 
judicata. 


The action in this case was brought by 
the plaintiffs to obtain possession of the Jand 
and upon this question of res judicata, it 
appears that in a previous suit in which the 
present defendant was the plaintiff and the 
present plaintiffs and one Madan Mandal 
were the defendants there was an express 
issue as to whett er the rights of occupancy 
were transferable or not. I ought to have 
said that that is an issue which has been tried 
in this case,—the Court of first instance 
avoided the decision of that issue by saying 
that the present plaintiffs, who were the de- 
fendants in the previous suit, as auction pur- 
chasers of the holding could not raise the 
question of the transferability, and the learned 
Subordinate Judge stated in his judgment: 
“This decision will be no bar to the defend- 
ants (that is to say, the present plaintiffs) 
if they raise the question of transferability at 
any other time fs landlords.” 

Now, the learned Judge, Mr. Justice New- 
bould, has decided that under those cireum- 


stances the matter of the issve of the trans- 
(4) 50, L.J. 662 at p 6€3. 
(54 16 Ind, Cas. 911 at p. 918; 15 C. D J. C84 
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ferability of the oceupancy holding. was not 
res judicata. 

The learned Vakil for the appellant has 
argued that the learned Subordinate Judge 
in the first suit, if I may so call it, had no 
jurisdiction to do that which he did, namely, 
to leave open the question of the transfer- 
ability of the occupancy holding, and to say 
that the decision in that casa would be no 
bar to the plaintiffs to raising the question at 
a later date; and, he then proceeds to argue 
that if that be so, and the learned Judge had 
no jurisdiction to make tbat order, then that 
part of the order must be taken as if it had not 
been made and consequently he argues that in- 
asmuch as the issue of the transferability of 
the occapancy holding was in fact raised in 
the first suit and inasmuch as the plaintiffs 
obtained a decree in the first suit it must be 
taken that that issue was decided, and was 
decided in favour of the plaintiff in that 
case, that is to say, in favour of the defend- 
ant in this case. 

In my judgment, that is not a sound argu- 
ment. 


_ Before I give my reasons for that opinion, I 
must say that I cannot approve of the sourse 
which was taken by the learned Subordinate 
Judge in the first suit. I think that if that 
course were to be adopted in other cases, it 
might lead to multiplication of law suits 
and to much delay and also to unnecessary 
expenses to the parties and might lead to 
considerable injustice. I hope that sach 
course will not be adopted and that anything 
we say in this. case will not be taken as 
approving ‘in any sense whatever of the course 
which was adopted by the learned Subordinate 
Judge in the first suit. But that is not the 
point that is material te the question in this 


ease. 


The point that I have to consider is whe-. 


ther the issue is a matter of res judicata 
within the meaning of sestion 11 of the Civil 
Procedure Code. That section is as follows:— 

“No Court shall try avy suit or isgue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties...............litigating under the same 
title in a Court competent to try such sub- 
sequent snit.” - now all that, as far as I have 
gone,—applies to this case because it is clear 
that the Court was a competent Court; the 
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parties are the same; and there is no doubt 
that the matter in issue in this suit was in 
issue in the first suit—-then the ‘séction goes 
on to say, “and has been heard and finally 
decided by such Court.” 

In relying upon this defence of res odiata 
Mr. Roy’s client has to show two things: 
first he has to show that this matter 
was in issue in the first suit and the second 
thing he has to-show is that it has been heard 
and finally desided by sash Court. We find 
that the matter in the first suit was dealt with 
in this way; in the first Court it was decided 
that it was not open to the then defendants 
(the plain‘ iffs in this case) to raise this point, 
and, therefore, as regards the first Court it 
cannot be said that that issue was decided by 
the first Court. Then the learned Subordinate 
Judge said in effect that though he was giv- | 
ing the plaintiff a deeree, he was not giving 
the plaintiff a decree on the ground that the 
occupancy holding was transferable: on the 
contrary the effect of what he said wae that he 
did not decide that question but that he left 
that question to be decided on a future date, 
if necessary. In this state of things, how can 
it be said that Mr. Roy’s client has shown 
that the matter was not only in issue in the 
former suit but was finally decided in that 
suit? 

In the case of Parsotam Gir v, Narbada Gir 
(2) Lord Macnaghten said this: “The question 
is not whether the judgment of the High 
Court in 1886 was right”—so also here the 
question is not whether the judgment.of the 
learned Subordinate Judge in the former suit 
was right— but whether it did or did not 
finally decide the present question as between 
Nepal Gir and Narbada Gir.”—So here the 
question is whether the learned Subordinate 
Judge did or did not finally deside the present 
question between the parties, namely, whether 
this occupancy holding was transferable or 
not.—“It would bea contradiction in terms 
to say that the Court had finally desided 
matters which it expressly left ‘untouched 
I think these remarks are 
applicable to the present case and, for these | 
reasons I think that the learned Judge’s 
judgment, which if I may say so is quite clear, 
is right and ought to be supported and this 
appeal dismissed with. costs. 

N. R. Opartrerses, J.—I agree. . 

Appeal dismissed, | 
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ALLAHABAD HIGH COURT. 
Execotion Seconp APPEAL No. 1440 
. or 1915. 
March 3, 1917. 
e . Present:—Mr. Justice Rafique and 

Mr. Justice Piggott. 
NAND RAM-—Decrec-HoLpeR—~ 
APPELLANT 
VOrsus 
JIWA RAM AND ANOTAER—JODUMENT-DEBTORS 


— RESPONDENTS. ; 

Civil Procedure Code (Act V of 1908), O. XX, r. 12—~ 
Possession, decree for, in favour of co-plaintiff —Revers- 
al of decree—Mesne profits, suit for—Liability of 
plaintiff who was not decree-holder. 

A Hindu died leaving two widows A and B. A 
made a waqf of half the property in favour of a 
certain temple. Subsequent to A’s death, B 
adopted one J., alleging that she had permission from 
her husband.to do so. B and J. then sued for posg- 
session of the waqf property questioning the validity 
of the wagf. The suit was contested by the mutawalli 
N., who was in possession. The Subordinate Judge 
decreed the claim of A, for possession of the wagf 
property, but held that the adoption of J. was not 
proved. N. appealed and the case was referred to 
arbitration and the arbitrator gave an award. The 
decree which followed the award was that J. was the 
adopted son of A. and that the wagf was a valid wagf. 
N. the mutawalli on obtaining possession of the wagf 
property sued both 4. and J. forthe recovery of 
mesne profits for the period of dispossession: 


Held, that J. could not be made liable for the 
period prior to the date of the decree on the award 
inasmuch as he was nota decree-holder prior to 
that date, but that as the decree on the award made 
him a joint decree-holder with A his liability began 
from that date. [p. 24, col, 1.] 


Execution second appeal against the deci- 
sion of the Second Additional Judge, Aligarh, 
dated the 17th of April 19:5, 

The Hon’ble Mr. B. E. O'Oonor, the 
Hon’ble Dr. Tej Bahadur Sapru, Messrs. A. P. 
Dube and Panna Lal, for the Appellant. 

Messrs. P. L. Banerjiand Lakshmi Narain, 
for the Respondents, 


JUDGMENT.—This appeal arises ont of 
execution proceedings. lt appears that one 
Gobardhan Das died leaving him surviving 
two widows, Musammat Rupo and Musammat 
Singhari, On the 19th of August 1900, 
Musimmat Singhari made a wagqf of half the 
property of her deceased husband in favour of 
atemple of Gangaji in Aligarh district. Sab- 
sequent to the death of Musammat Singhari, 
the other widow Musammat Rupo adopted 
oye Jiwa Ram, alleging that she had permis- 
sion from her husband to do so. On the 
21st August 1909, she and Jiwa Ram sued 


INDIAN OASES, ; 23 


for possession of the wagf property question- 
ing the validity of the wagf. Nand Ram, who 
was appointed by the deed of wagf as muta- 
walli and was im possession of the wagf pro- 
perty, contested’ the suit. He denied the 
alleged adoption of Jiwa Ram. The Sub- 
ordinate Judge, who tried the suit, held 
that the adoption of Jiwa Ram was not proved 
and thatthe wagf was invalid. He decreed 
the claimof Musammat Rupo for possession 
of the wagf property. In execution of that 
decree Musammat Rupo obtained possession 
of the wagf property against Nand Ram on 
the 4th of May 1910. Nand Ram preferred 
an appeal to the High Court and the case 
was remanded for re-trial on the merits on the 
4th of July 1911. Onthe 12th of February 
1912, by consent of parties the case was 
referred to arbitration and the arbitrators 
gave an award on the l8th February 1912. 
On the 2lst March 1912, the learned Subor- 
dinate Judge passed a decree in terms of the 
award. The desree which followed the 
award was to the effect that Jiwa Ram was 
the adopted son of Musammat Rupo and that 
two parcels of property of Gobardhan Das 
dedicated by his,widow Musammat Singhari 
were properly dedicated and were wagf pro- 
perty. Nand Ram applied for and obtained 
possession of the said two parcels of property 
on the 20th of April 19138. Subsequent to 
his obtaining possession, he applied to the 
Court of the Subordinate Judge of Aligarh 
for the recovery of mesne profits for the 
period of his dispossession, viz., from the 4th 
of May 1910 up to the 20th April 1913. Both 
Musammat Rupo and Jiwa Ram filed objec- 
tions contesting the amount of mesre profits 
as also the method of assessment. The Court 
of first instance disallowed the objections and 
directed an enquiry as to the amount of 
mesne profits against both. Musammat Rupo 
and Jiwa Ram went up in appeal to the 
Court of the District Judge, and for the first 
time in that Court a fresh objection was 
raised on behalf of Jiwa Ram. It was urged 
that he had never obtained possession 
through Court and that legal possession 
always remained with Musammat Rupo and 
consequently he was not liable under section 
144 of the Code of Civil Procedure for 
any mesne profits due to Nand Ram. On 
behalf of Musammat Rupo if was urged that 
the award settled all disputes between tke 
parties und that the right of Nand Ram to 
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get mesne profits for the period Musammat 
Rupo was in possession was not decided by 
the arbitrators in favour of Nand Ram. The 
award taken asa whole should be construed 
to mean that all that Nand Ram was entitled 
to was to get possession of two parcels of pro- 
perty mentioned therein as wagf property ard 
no more. The learned District Judge accepted 
the argument on behalf cf Jiwa Ram and 
released him from all liability. He rejected 


the objection of Musammat Rupo and directed ` 


that erquiry as to mesne profits shculd be 
“made against her cnly. Nand Ram has come 
up in second appeal to this Court and con- 
tends that Jiwa Ram should also have been 
made liable for the mesne profits due to him, 
For the respondents the argument before 
the District Judge is repeated, and it is said 
that Jiwa Ram not being a decree-holder 
section 144 does not apply to him. The 
other argument which affects the liability of 
Musammat Rupo on the basis of the award is 
also urged, The objection on behalf of Musan- 
mat Rupo need not be considered,as she has not 
-appealed against the order of the learned Dis- 
trict Judge. The only point, therefore, before 
as is whether Jiwa Ram is liable for the 
claim of Nand Ram to mesne profits. We 
think that his objectionis so far correct 
that he cannot be méde Hable for the 
period prior to the date of the decree on 
the award, as he was not a decree holder 
before that date. but the decree of the 
Qist March 1912 made him a joint decree- 
hoider with Musammat Rupo and from that 
date his Hability begins. We, therefcre, modify 
the order of the lower Appellate Court 
and direct that enquiry into the amount 
of mesne profits due to Nand Ram be made 
ag against Musammat Rupo from the 4th 
of May 1910 and as against Musammnat 
Rupo and Jiwa Ram from the 21st March 
1912. Proportionate costs should be allowed 
to the parties throughout, including in this 
Court fees on the higher scale. 


Appeal accepted in part, 
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MADRAS HIGH COURT. 
APPEAL No, 400 or 1914, 
January 11, 1914.“ ° 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Alyangar. . e 

Tue SECRETARY or STATE ror INDIA 

In COUNC,L, THROUGH THE 

COLLECTOR or razr TINNEVELLY 
DISTRICT—Derenpant— 
. . APPELLANT 
VETSUS 

PALANIYAPPA PILLAI AND snotasr— 

PLAINTI¥ES——- RESPONDENTS. 

Waters, law of —Riparian rights—Channel irrigating 
a mitta, right of mittadar to dam—Rights cf lower 
owners— Crown, right of entry of, on private property 
to regulate distribution of water—Iniunction, grant 
of, legality of - Specific Relief Act (I of 1877), s. 54. 

In systems of connected tanks in different mittas 
or villages supplied with water by or through a 
permanent or artificial channel, each apper owner 
is entitled in the flood season to fill his tank, which 
in general is of sufficient storage capacity for the 
ayakat, and, subject to this, is bound to- allow the 
water to flow freely on to the lower tank till the 
last of them is supplied. Whatever may be the 
means adopted to let out the surplus, the owner 
of the tank, in such cases, bas no right to increase 
the storage capacity of his tank beyond what is 
was at the time the channel was dug, which, in 
many cases, can only be proved by the customary 
flow of water into the tank. [p. 31, col. 1.] 

Where Government is found to have no right 
to water supplied to tanks in a mitta by an artificial 
channel passing through the village, the revenue 
officers as agents of the Government are not entitl- 
ed to goon the mittadar’s land against his wish to 
regulate the supply or distribution of water to his 
mitta and other Aryan villages or to execute repairs. 
Such a right can only be exercised without violating 
the proprietary rights of others and by the use of 
lawful means. [p. 27, col. 1; p. 33, col. 1.) 

Government can be restrained by an injunction 
from committing trespass on the properties of 
private owners for controlling the distribution of 
de purposes of irrigation. [p. 27, col. J; p. 83 , 
col. 1. 


Appeal against the decree of the~Court 
of the Subordinate Judge, Tinnevelly, in 
Original Suit No. 60 of 1911. $ 

Mr. V. Ramesam (Government Pleader), 
for the Appellant. 


Mr. J. L. Rosarto (with him Messra. E. S. 
Chidambaram Pillai and P. N. Marthandim 
Pillai), for the Respondents. 


This appeal coming on for hearing on 
the {3th, 14th and 15th December 1916 
and having stood over for consideration 
till this day, the Court delivered the follow- 
ing : i 
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JUDGMENT. 

Aspor Ranum, J.—The respondents (plain- 
tiffs) are ‘the. proprietors of Kunnakudi 
Mitta. The southern boundary of it is a 
esmall river called Harihara Nadhi. A 
channel called Kunnakudi Kal takes off 
from a point.in the river, goes a little 
distance towards the north and then to 
the east (or rather south-east), feeds a tank 
‘called Kunnakudi. Periakulam which dis- 
charges its water at the other end through 
a weir; from here the channel continues 
and feeds a smaller tank called Kunnakudi 
Pettaikulam; and thereafter it goes on till 
it discharges itself in Sivalaperikulam. The 
villages on the north and 
the channel are ryotwari villages held of 
the Government and named Kuthukkalvalasai 
and Tenkasi. Sivalaperikulam derives its 
"name from the village of Sivalaperi, also 
a ryotwart village in Tenkasi Taluk. At 
the source of the shannel, a short distance 
from the river, there is a head sluice situate 
in the mitta. Further’ on also within the 
boundaries of the mitta is one of the points 
in dispute, what is called outlet No. 2. 
This outlet or calingula is on the southern 
bank of the channel; it has a vent in the 
middle, a masonry. wall on each side, with 
wing walls in the eastern and western bunds, 
The head of the vent before the interference 
of the revenue authorities was half a foot 
lower than that of the channel. There 
was opening between the stones in the vent 
to admit of wooden planks being inserted 
and these. used to be put in whenit was 
found necessary, in order to carry water 
into the tank; in times of flood the planks 
would be removed so that water might 
flow down to the river to the south. 


The -mtttadars claim that they are en- 
titled to the whole of the water which 
comes into: the channel and through the 
shannel into the two tanks mentioned above 
within the Kunnakudi Mitta; and if any 
surplus water is left after irrigating all 
the lands that they want to cultivate, that 
is drained off into the Sivalaperi tank. On 
behalf of the appellant, the Secretary of 
State for India in Council, it is stated that 
the channel is a common source of supply 
created for the benefit of the plaintiffs’ 
mitta tank, i.e, Periakulam tank and the 
Ayan Sivalaperi tank. He does not recognise 


north-east of 
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Pettaikulam asa tankin which plaintiffs are 
entitled to store water and says that the Siva- 
laperitank is entitled at all times to two-fifths 
of the water in the channel which the 
ryo's have a right to take in seasons of 
good supply through the open vents in the 
surplus weir of the Periakulam tank, and 
in times of low supply through a madai or 
sluice called Pulavadaimadat at the western 


end of the Periakulam tank. In the 
alternative, he says that the Sivalaperi 
tank is. entitled to all the water of the 


surplus weir of Periakulam es the weir stood 
10 1859. 


The defendant also alleges that until 
1892 the waterspread of the Periakulam 
tank was 7:50 acres of miiia land and 10-29 
acres of Government poramboke land on 
the north, that since that date the mittadars 
by inserting permanent wooden shutters in 
the vents of the weir, which till then used 
to remain open, iscreased the full tank level 
and caused permanent submersion of 13 
acres of Government wet land on the fore- 
shore of this tank. He contends that this 
act of the mitiadar is unlawfnl and that 
the F. T. L. (Full Tank Level) of Peria- 
kulam should be reduced by one foot. “The 
defendant then states that the Kunnakndi 
channel was in a dangeroas condition and 
needed repairs and for his purpose he found 
if necessary, as guardian of public in- 
terests, to convert ontlet No. 2 into a 
ealingula, sent notice and estimates to the 
mittadars calling upon them to pay their 
contribution, and that as they would not 
agree he began doing the works himself, 
The calingula is constructed with dam stones 
with their top as their full sluice level 
and so made as to work automatically 
without endangering the channel bank or 
diminishing the supply in the channel or 
the tank. As for Pettaikulam the case of 
the defendant is that it is only a portion 
of the channel below the surplus weir of 
Periakulam and that it was converted by 
the mitiadars into a supplemental tank in 
1871 by constructing a masonry dam across 
the channel. He wants that the dam 
should be removed. The defendant claims 
that the Government, as such, has a right 
to do all the necessary repairs in the channel 
partly from contributions from public funds 
and partly from contribufions made by the 


. 
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mittadar and the Ayan ryots. It is denied 
that the plaintiffs have any right to exe- 
cute repairs to any of the works in the 
channel or tank without the defendants’ per- 
‘ mission. 

The Kunnakudi channel is an ancient 
channel. It does not appear when it was 
dug and at whose cost. It lies almost 
entirely within the Kunnakudi Mitta and 
there cannot be the sligbtesi doubt that 
whoever dug it, it was intended mainly for 
irrigating the lands of that mitta. The 
mitta is a portion of the old Chookkampatti 
Zemindari. The Zemindari was sold for 
arrears of wpezshcush or revenue payable to 
Government in 1835—1836. It was under 
the. management of the Government till 
1859 when it was granted to the successor 
of the original Zemindar and afterwards 


again sold and divided into parcels. One 
of these parcels is the Kunnakudi Mitta. 
During the period that the Zemindari 


was under the management of the Govern- 
ment they executed repairs and improve- 
ments in the channel and it was after 
such improvements had been effected that 
the grant of 1859 was made to the pre- 
decessor-in-title of the mttadar. On the 
other hand by the muchilika executed ‘at 
the time, the then Zemindar undertook to 
keep tanks and channels in repair according 
to the: ancient custom of the Zemindari, 
and there was no limitation imposed on the 
right of the Zemindar to use the water of 
the shannel and the tank for purposes of 
irrigating the Zemindari land. The question 
of the respective rights of the mitiadars and 
the Government with respect to the user 
of the water of the channel was raised 
between them in Original Suit No. 69 of 
1894 on the file of the Court of the Sub- 
ordinate Judge of Tinnevelly (Original Suit 
No. 26 of 1896 on the file of the Court 
of the Temporary Subordinate Judge of 
Tinnevelly), the Government alleging that 
the water stored in the outiadars tank 
belonged to them, as it was obtained from 
an artificial shannel maintained hy the 
Government and situated in Government 
land; and they claimed the right to levy 
water-cess (fasli jasthi). in respect of the 
second crop raised by the mtttadars by irrigat- 
ing the land with the channel water.. The 
claim of the Government was disallowed 
by all the Courts, the Oourt of trial, the Dis- 
e 
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trict Judge in appeal and by the High Court 
in second appeal [ Secretary of State v. Perumal 
Pillai (1) |. It was found that the*whole of the 
water in the tank supplied by the channel 
belonged to the grantee (i. 2., the mitiadgr)e 
and not to the Government, and that the 
Government was not entitled to increase 


the persheush on the ground that the 
outtaders had inereased wet cultivation 
and made other improvements in the 
lands of ths Zeminderi, But at the end 


of the jadgment of the High Oourt, it 
was observed that their finding and decision 
“shoald not be understood as determining 
any question between the grantee and 
those who may be entitled to the sarplus 
water of the tank according tê established 
usage.” It is this reservation that is relied 
upon by the defendant in support of his. 
present claim put forward on behalf of 
the Stvalaperi and Kuthukkalvalasai ryots. 
But instead of instituting a proper suit to 
obtain determination of the right to the 
surplus water of the /Periakulam tank 
which the ryofs in the Ayan ‘villages in 
question may have according to ‘established 
usage, the' Government took upon itself 
the responsibility of forcibly entering upon 
the mittadars’ land and asserting the 
right claimed by them to regulate the 
distribution of water to the mittadars and 
to the ryots of the Government villages. - 
Mr, J. L, Rosario, appearing on behalf of 
the metiadars, has strongly protested against 
this action of the revenue officers. On the 
other hand, the learned Government Pleader 
urges that it is the paramount right and also 
duty of the Government in this Presidency 
to distribute and control the distribution of 
water for purposes of irrigation and that 
the revenue officers acting on behalf of 
the Government were, therefore, justified in 
going upon the mittadars’ land without 
their permission and in spite” of their 
protests. He relies upon the ruling in 
Robert Fischer v. Secretary of -State 
(2), That case instead of helping him 
contains an observation which is opposed 
to his contention. -It is stated, “it could 
not, of course, be suggested that, for the 
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purpose of exercising their right of control, 
Government would be warranted in com- 
mitting gu-agt of trespass,’ and no other 
authority is cited in support of such a 

e prima facie untenable proposition, that the 
Revenue Officers as agents of the Govern- 
ment are entitled to go upon people’s land 
in this Presidency against their wishes for 
the exercise of any right that the Govern- 
ment may possess to regulate the distribution 
of water of rivers and channels. Such a 
right, however, in my opinion, can only 
be exercised without violating the pro- 
prietary rights of others and by tbe use 
of lawful means and there can be no 
doubt, therefore, that the defendant was 
rightly restrained by injunction from going 
upon the plaintiffs’ land against their 
wishes to regulate the distribution of water to 
the channel and the tank. 

Mr. Rosario then contended that we should 
not go any further and declare the rights 
of the parties in the water of the channel and 
says that this should be done only when 
the ryots concerned institute a proper suit 
for the purpose. But having regard to the 
fact that so much evidence has been taken 
on the various issues raised in connection 
with the question and that the dispute has 
been going on for a very long time, it 
is not desirable that the matter should 
be left again in an unsettled condition, in 
so far as it can be determined now. 

The first question is, what are the 
respective rights of the mittadars and the 
Sivalaperi ryots. 

The history of the disputes relating to 
this channel goes back upon the record to 
1620, It appears from Exhibit XVII (a) 
of 1822 that the right of the ruots of 
Sivalaperi to irrigate the lands under the 
Sivalapert tank with water drawn from 

. the Kunnakudi channel according to mamool 
or ‘usage was recognised by the then. Zemin- 
dar. As regards the exact extent of that 
right, it was claimed on hebalf of the 
Sivalaperi royts that they were entitled to 
two-fifths of the water in the channel 
(the Zemindar being entitled to three- 
fifths) in times of scarcity through a sluice 
in the ohannel called Puolavadimadai at 
the western end of the Periakulam tank, 
and in times of full supply over the weir 
at the eastern end of the tank. Itis also 
‘evident from Hxhibit! XVII ib) that eyen 
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‘in 1882 there’ was obstruction on the part 


of the Zemindar to the exercise of this 
alleged right by the Sivalaperi royts. In 
so far as can be gathered from the doeu- 
mentary evidence in the case which is the 
most reliable evidence available the claim 
of the Sivalaperi ryots to take water through 
Pulavadimadai was never recognised by 
the Zemindar or successfully established 
against him. It is not even shown that 
there is any defined channel by which 
water ig taken to Sivalaperi lands through 


the Pulavadimadai. It is, however, clearly 


established that the Sivalaperi tank 
has been deriving its supply from the 
water that flows over the surplus weir 


of the Periakulam tank at the eastern end. 
This is proved by documentary evidence 
going as far back as 1820, In fact it ig 
the main, if not the sole, source of supply 
for the Sevalaperi tank; and this has been 
recognized by the proprietor of Kunnakndi 
Mitta from time to time. The mittadar, his 
agents and lessees have in fact asked for and 
obtained contribution from the Sivalaperi 
ryots towards the repairs executed to the 
channel, and when the repairs were done 
by the Government the mittadar paid what 
was accepted by him as- his proper share, 
the rest being borne by Government and 
the Sivalaperi ryots, The proportions in 
which the expenses were met have sometimes 
amounted to nearly three-Sfths by the 
mittadar and two fifths by the Government 
and its ryots at Sivalaperi. These facts are 
borne out by documents dating from 1870, 
viz., Exhibits V, JADUL, IXa Xj, IXm, XVI 
series, eto. This evidence would, therefore, 
seem to indicate to some extent that the 
division of water in the channel between 


the mittadars and the Ayan ryots used 
to be made in the proportion of three- 
fifths and ‘two-fifths. In the absence, 


however, cf more definite evidence on this 
point and in view of the fact that the 
right of defendant to take water through 
Pulavadimadai in times of scarcity is not 
established, Iam not prepared to hold that 
the Sivalaperi ryots are entitled to two-fifths of 
the entire water in the channel and the plaint- 
iffsto three-fifths. The division of the expenses 
of repairs in such proportion only indisates 
in a rough way the amount of the benefit 
which the parties respectively derived from 
the shannel. It would appear that the 
+ 
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supply of water in the channel, if it is 
not allowed to run waste through want 
of repairs in +the channel or otherwise, is 
ordinarily abundant and it seldom happened 
that it was not found to be suffisient for 
the needs both of the miiiadars and the 
defendant. It.should also be borne in mind 
in this connection that the plaintiffs are 
entitled to irrigate the lands as they 
always have been doing through sluices in 
the channel as wall as in the tanks, and it 
cannot be said that the plaintiffs’ rights of 
irrigation ara confined to any particular 
acreage or to a single crop. 

The next important question for decision 
is whether the plaintiffs are entitled to 
store water in the Pettaikulam tank and 
if so, what are the extent and limits 
of that right. The case of the defendant 
is that the Pettaikulam is a new tank 
altogether and so is the dam at its 
eastern. end, and it is claimed on his 
behalf that the Pettaikulam should be 
filled up in so far as it exceeds the width 
of the channel as it goes down from the 
Periakulam weir. The evidence as to the 
Pettaikulam tank is somewhat  obsoure. 
But evidently there is allusion toa dry 
pottat tank ina report by the Ravenue 
Officer made in 1822 (Exhibit XVII). 
Exhibit P, whieh is the delivery warrant 
issued to a purchaser of Kunnakudi village 
in a civil suit of 1866, makes distinct 
mention of Kunnakudi Pettaikulam from 
which the marugal channel is stated to be 
running to Sivalaperi tank. It is possible 
that it is nothing bute nataral depression 
as stated in Mr. Brandt’s Memorandum 
of 1873 (Exhibit VI). 16 is not 
suggested that it was dug by any one 
and the appearance of it as deseribed by 
Mr. Brandt rather tends to negative 
the supposition that it is an artificial tank. 
If that is so, there can ba little doubt that 
if was originally a pirt of tha channel 
itself. It lies entirely within the limits 
of the mitta and the mittadur is in my 
opinion entitled to all the water that is 
stored there, and the surplus that flows 
over into, the channel continued at the 
eastern end is what the ryote of Sivalagari 
are entitled to. The first dizpate that 
‘arose over the Pettaikulam was in 1870 
or thereabonts and related to a sluice on 
the south and to a dam across the channel at 
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the eastern end of this tank, It was distinctly 
asserted at the time in the memorandum 
of appeal filed on behalf of the. mettadar 
to the Collector that at first the madu? 
or sluice in the Pettaikalam was made of | 
palmyra tranks and that subsequently “rt 
was replaced by an earthernware sluice or 
nazhimadut. It was also stated that the old 
madai had got blocked for a timeand that 
by changing its material, no harm was 
caused to the Sivalaperi ryots and that in fact 
ib prevented waste of water. The Collector 
Mr. Packle held reversing ihe order 
of the Sab-Collector, that the Zamindar 
had an undoubted right to use whatever 
water was stored in his tank to the best 
advantage and the Sivalaperi ry%s, whose 
tank (s.e. the Sivalaperi tank) was only 
entitled to the surplus drainaze, had no 
sause to complain as long as the surplas 
channel was left open. It appears, however, 
from a Memorandum of Mr. Brandt (&x- 


- hibit VI) and from Hxhibit VIH, which is 


a letter from Mr. Packle, wno had heard 
the appeal of the mittadur, to the District 
Engineer, that the new dam that had been 
put up at the Pettaikulam tank was ragard- 
ed as objectionable by the revenue authori- 
ties. Ordera wara pasaad in 1574 requiring 
the then mitiadar to ramove the dam but 
he apparently did not feel himself bound to 
comply with the requisition. 

There can ba n> doubt thit the mettadar 
iz entitled to take water through the sluice 
on the south of Pettaikulam. The point 
for decision is whether he is entitled to 
retain the dam, It is alleged that by this dim, 
obstraction is caused tothe flow of water 
into the channel leading to the Sivalaperi 
tank a32.rding to usaga, ani in fast the claim 
of the dafaniant goa3 farther for ha wants 
that the Pwettaikalin tank should ba remov- 
el or fillal up. Tha evidence on bahalf | 
of tha pluintiffs is that by the masonry dam 
which they have pat up no alteration is 
effaste] in the suoply of watse to the 
Sivalapari tink. In my ogiaioa, ths plaint- 
iff ara entitled to pnt up a proper weir 
at the eastera eni of Pettaikutam, provided 
they do not thareby eras any detriment to 
ths sapoly of water to Sivalyperi,. which 
tia ryots hava bz3ən aszustomed to got before 
the oonstrattina of tha naw dim. [t would 
appar from Hechibit VH, a report made 
in 1874 by the Govern:nint Tahsildar t? th @ 


. plaintiffs are entitled to store in it, 
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‘Collector, that the masonry weir at Pettai- 


kulam was constructed under the orders of 
the Range Officer and that it was sanctioned 
by the Coilector himself, The evidence is 
enot clear upon the materials available as to 
“how and to whal extent, if any, damage has 
baen caused to the Sivalaperi ryofs by this 
construction, 
Ayan ryots themselves to seek their proper 
remedy by a separate proceeding, ifin fact 
they bave suffered any injury. That the defen- 
dant is nos eatitled to have the Pettaikalam 
tank itself removed, is to my mind abund- 
antly clear. 

‘Then with reference to the Periakulam 
tank, the question that we have to decide 
is, what is the extent of water which the 
or in 
other words, what is the proper ayakat of 
this tank. The evidence furnished ‘by the 
Settlement Register shows that part of the 
Survey No. 262- amounting to 10 acres, 9 
sents of Government syolwar: land in 
Kuthukkalvyalasai isa portion of the water- 
spread of Periakulam. This is also borne 
out by other documentary evidence. The 
same is the effect of the evidence of the 
plaintiffs’ 14th witness, Mr. Vaikuntam 
Ayyar, an Executive Engineer, who prepared 
a&.map showing the waterspread of this 
tank at different levels. There can be little 
doubt that ithe proper waterspread of this 
tank is represented by what is called the 
3rd contour which corresponds to the sill 
level of the vents in the calingula. Taking 
the crest of the surplus weir at 100,- the 
3rd contour, represents 97:34, The plaintiffs 
are not entitled to raise the full tank level 
above this point, whether by the use of 
wooden shutters or otherwise; for the result 
of increasing it -would be that more ryot- 
wart Jand on the north would be submerged 


_than is justificd and there would be less 


water to flow over the surplus weir into 
the channel leading vee Pettatkulam to the 
Sivalaperi tank. 

The next point fee: consideration refers 
to outlet No. 2, the construction made by 
the defendant in the channel not far from 
the head sluice. The evidence of Mr. 
Vaikuntam Ayyar, which I find no reason 
for discrediting, shows that by raising the 
sill level by l. foot, damage is likely to be 
caused to the Alian Gal: It would seem that 
the natural result would be that the silt 
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that comes into the channel with the drain- 
age from the north, would not be discharged 
to the same extent as before into the 
Haribara Nadhi, but would accumulate into 
the channel itself and. gradually get carried 
into the Periakulam tank. As regards the 
rest of the construction, Ido not think it 
can be said that any harm will be caused 
to the channel or to the interests of the 
muttadars. 

It should, therefore, be declared (a) that 
the channel, so faras it lies within the 
boundaries of the mista, balonga to the plaint- 
iffs. (b) That the defendant’s officers are 
not entitled to enter upon the mutta land 
in order to execute avy work in connection 
with the shannel with a view to regulate 
the distribution of water to the Periakulam 
and Sivalaperi tanks or for any other purpose, 
if such entry and execution of works is 
objected to by the mzttadars. (c) The plaint- 
iffs are entitled to store water in the 
Periakulam tank to the level indicated by 
contour No. 3 delineated on the plan pre- 
pared by the 14th witness for the plaintiffs 
marked as Exhibit E and they will be 
restrained from inoreasing that level. (d) 
The plaintiffs are also entitled to the water 
that comes into the Pettaikulam tank but 
are not entitled to store more water than 
what used to be contained in it before the 
date of construction of the new masonry 
dam, é., before 1871; if this new dam has 
caused any injury to the ryots of Sivalaperi, 
they will be at liberty to pursue such 
remedy as they may have by a proper suit. 
(e) The plaintiffs are entitled also to take 
water through the slnices already existing 
in the channel and in the Periakulam and 
Pettaikulam tanks. (f) The plaintiffs must 
keep the channel and the works in connec- 
tion therewith in proper repair and efficient 
condition - the costs thereof to be borne 
by them and the Government in the pro- 
portions of three-fifths and two-fifths. (g) 
The plaintiffs must not cbstruct the flow 
of surplus water over the weir at Periakulam 
at the level indicated by contour No. 
3, and the overflow of water from the 
Pettaikulam tank as it existed before 1871. 

The defendant will baar the costs of this 
appeal. Time for payment will be three 
months. 

SRINIVASA Al1YANGAR, J.—This appeal arises 
oub of a suit brought by the proprietors 
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of the Kunnakudi mztia against the Govern- 
ment for certain declarations in respect of 
an irrigation system, the Kunnakudi channel 
and its connected tanks, and for an in- 
junction restraining the Government from 
in any way interfering with it. 


The Kunnakudi channel which takes off 
from the Harihara river, a natural stream, 
first empties itself into the Kunnakudi 
Periakulam (big tank) at its western end 
and after filling it flows out throngh a weir 
at the lower and eastern end of the tank, fills 
a small tank called Pettaikulam lower down, 
flows out over a dam placed in the channel 
contiguous to tke eastern bund of that tank 
and finally flows into the Sivalaperi tank 
which belongs to the Government. There 
is a dam in the river to lead the water 
into the channel, a head sluice which was 
constructed in the channel about a furlong 
off from the off-take to regulate the flow 
and an outlet No. 2 called Chakkilichimadai 
still lower down in the channel to discharge 
the excess water in times of flood. The 
channel has been in existence from time 
immemorial and was evidently formed for 
the irrigation of the mitta Kunnakudi 
lands and certain lands under the Sivala- 
peri tank in Teakasi, a Government 
village. Kunnakudi Mitta formed part of 
the ancient Zemindari of Chokkampnaiti 
which was purchased by Government in 
1835 for arrears of revenue, remained in 
amani management till 1859 when it 
was re-granted to a representative of 
the original family, for whose debts it 
was sub-divided and sold in 1861 in Court 
auction. There have been constant disputes 
between the proprietors of Kunnakudi and 
the ryotwart owners of the lands under 
Sivalaperi from about the year 1820 as 
to the rights of irrigation through’ the 
Kunnakudi channel, which have not yet 
been settled by any final adjudication by 
a Civil Court. 


The main points of difference are the 
following:— 
(a) as to the right to the water in the 


channel in times of scarcity, 


(ii) as to the full tank level of the Peria- 
kulam, če, the height to which the pro- 
prietor of Kunnakudi is entitled to impound 
and store the water Mowing in the channel, 
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(iii) as to his right to store water in the 
Pettaikulam. . 

There is a certain amount of irrigation 
through sluices in the channel, of which the 
most important for the present purpese® 
is through a sluice known as Pulavadimadai 
at the western end of the tank at the 
place where the channel enters the tank. 
Through this sluice water in times of 
scarcity flows out of the main channel into 
a small channel along the southern bund 
of the tank (purakal) and irrigates the 
lands of the proprietor. The ryotwart owner 
under Sivalaperi claims a right to lead 
water into his tank through this channel 
and says that he is entitled to two-fifths 
of the water flowing in the main channel 
and only the remaining three-fifths belongs 
to the  mvtiadar. There are some 
general assertions of this right and it 
also appears that the cost of the repairs 
and other works executed in the main 
channel has been divided in the pro- 
portion of three-fifths to the proprietor 
and two-Sfths to the Government and 
their ryotwart patiadars;’ but there is no 
reliable evidense except vague oral evidence 
that the Sivalaperi tank ever had a supply 
through the purakal or side channel. It is 
remarkable that in 1820 the request made 
by the ryotwart owner under the Sivalaperi 
tank to the Zemindar was to take water 
through Pallathumarugal, ¢.¢, the surplus 
weirs at the lower end of the tank (Exhibit 
XVIle). Though orders appear to have 
been passed in 1822 and in 1835 that the 
Sivalaperi tank should get two-fifths of the 
water tbrough the Pulavadimadai in seasons 
of scarcity and through Pallathumarugal 
in ordinary seasons, so early as 1873 it was 
stated that Sivalaperi- was getting water 
only through the surplus weir (Exhibié V1). 
The claim was revived in 1874 and sap- 
ported by the Tahsildar again in 1893 
and supported by the Revenue Inspector, 
but nothing came of it. In these circum-- 
stances without much better evidence than 
we have in this case, it is not possible to 
come to any other conclusion than what the 
lower Court arrived at on this point. 


The next question is as to the right of 
the mttadars to appropriate the water in 
the channel. According to them they are 
entitled to use and impound as much of the 
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water of the channel as they like and 
let out the surplus on to the lower owner 
who can make such use of it as he wants 
when he gets it, bub that the lower owner 
is not entitled as of right to any flow in the 
“channel; in effect the plaintiffs claim a 
right of drainage without being under any 
obligation to let the water flow on in 
the channel to the Sivalaperi tank. This 
obviously is not their ‘right. In these 
systems of connected tanks supplied with 
water byor through a permanent artificial 
channel, each upper owner in the flood 
season is entitled to fillhis tank, which in 
‘general is of sufficient storage capacity 
for the ayakat and subject to this, is 
bound to allow the water to flow freely 
on to the lower tank till the last of them 
is supplied. In a considerable number of 
cases, before the introduction of modern 
engineering appliances, this was managed 
by having an automatic escape at the lower 
end of the tank, especially if the soil .was 
hard or rocky, approximately at a level 
with the full -tank level of the tank. These 
escapes were called. thambogis. But what- 
ever may be the means adopted to let out 


the surplus, the owner of a tank in such- 


cases has no right to increase the storage 
capacity of his tank beyond what it was 
at the time when the channel was dug, 
which in many instances can only be proved 
by the customary flow of water into the 
tack, In this case there. is some evidence 
that the escape Pallathumarugal, which, 
there is no reason to doubt, always ex- 
isted in the lower end of the tank at the 
place where the weir now is, was not paved 


with stones till about the year 1888, when- 


probably the mttiadar began 2nd crop cultiva- 
tion systematically (see Exhibits X and 
XIV), that the level was below the full 
tank level probably in consequence of 
scouring, and that ib was usual to block 
it with turf which was opened to let out 
the water into the channel lower down, 
when water was low (Exhibit XVII series). 
There is also some evidence that the 
miitadar introduced two vents in the weir 
and put up plank shutters in 1892 or 
thereabouts and raised the Lunds of his 
tank ‘to increase-the storage capacity. On 
the other hand, the mttadar has adduced 
evidence to prove that his tank har 
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remained in the same state for about 50 
years. Apart from this conflict of testimony, 
there is other reliable data in the sase 
to fix with snfficient accuracy the F. T. L., of 
the plaintiffs’ tank. Admittedly the tank 
waterin the north submerged some lands of 
the Government village of Kuthukkalvalagai 
alias Jagaveeramaperi, when water stood in 
the tank at the F. T. L. Exhibit [Va is 
the Settlement Register of that village 
prepared after the first revenue survey in 
1874 and shows a part of Survey No. © 
252 (262N in the new survey) of abont 10 
acres odd in extent as the waterspread 
of the tank. There is no reason to doubt 
the accuracy of this- statement. The 
plaintiffs’ 14th witness, a retired Engineer 
from the Travancore so2rvice, prepared a 
plan and has drawn contours of the water- 
spread of the tank at various levels, one 
of them being the sill level of the sur- 
plus weir as it exists now. That is the 
3rd contour at 97°34 level, taking the 
crest as the datum (100), and it will be 
seen that that submerges just about the 
extent mentioned in IVa. The adungal 
accounts of Kuthukkalvalasai prove that 
after “1893 when the meftadar bagan to block 
up the vent way of the surplus weir with 
plank shutters thereby raising the level 
of the water in the tank, about 18°25 
acres more of the lands are submerged so 
as to render them unfit for cultivation. We 
may fairly conclude that the present sill 
level of the weir is the full tank level 
of that tank and that the plaintiffs were 
bound to keep the weir open without any 
obstruction to the outflow from the tank 
at the lower end. 

There is one further question on this 
part of the case. The mittadar says that a 
small tank called Pettaikulam further down 
the channel is entitled to a supply, and at. tho 
best Sivalaperi is only entitled to the water 
which overflows a dam placed across the 
channel at the eastern end of the tank. That 
this so-called tank was not one of the original 
system is quite clear; if is not referred 
to .in the earlier documents or disputes. 
Mr. Brandt who saw the place in 1872- 
1873 says that “it has not the appearanoe 
of a tank, it has merely the appearance 
of a slight widening of the channel.” It 
appears from the careful memorandum preg. 
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pared by him (Exhibit VI) that the maittadar, 
taking advantage of a depression there, put 
up or heightened the bund, managed to get 
the consent of the Range Officer of the Pablie 
Works Department to construct a masonry 
dam across the supply ehannel, to retain the 
water in the newly formed tank, and also 
introduced a sluics to lat out water for 
irrigation. This took plas? in about the 
year 1869 and the Sivalaperi ryot at once 
complained to the Revenue authorities. The 
Sub-Collestor directed the closing of the 
sluise and directed that such orders as 
might bs passed as to the masonry work 
after reference to the Range Officer should 
be carried out; but on appeal by the mittadar 
the Collector ‘modified the order of the 
Sub-CGollector by allowing the retention 
and use of the sluice. Finally- the Sab- 
‘Collector and Collector ordered the removal 
of the dam. Though the mittadar was 
asked to remove the dam which was the 
real impediment to the flaw of the water 
in the channel, he did not do 80 and he 
has managed to keep it on ever since. 
There is a pottatkulam referred to in an 
early document of 1822, bùt that is not 
this tank; the word pottatkulam (blind 
tank) is used there as a common name, 
probably in the sense of a tank without 
a sluice or a weir and, therefore, not useful 
for irrigation; and it is remarkable that the 
tank now in question had originally no 
ayakat under it, However that may be, 
there can be very little doubt that tke 
masonry dam in the channel below 
Pettaikulam was newly put up in 1871 
and thit the mtttadar was not entitled to 
do so. As we know when it was put up 
and ag sixty years have not elapsed, B0 
as to give the mittadar a right by presorip- 
tion against the Government, and as itis quite 
clear that no right to dam the channel and 
‘obstruct the flow of water at that place 
was granted to the mittadar, he is boand 
to remove all obstraction to the flow of 


water as it was flowing before the dam 


was put up. 
Whether in seasons of scarcity or draught 


the Sivalaperi ryots are entitled to a division 
of the water flowing in the channel into 
three-fifths and two-fifths 18 difficult to 
determine on the materials before ns. lf 
oncə the water reaches the Periakulam 
there is now no means of letting if ont 
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to Sivalapsri till the water overflows the 
weir, which is quite unlikely when water is 
low in the channel and the flow. scanty. 
Though proposals were made in 1874 and 
1894 for constructing a channel in Govern- 
ment land to draw off two-fifths of the 
water before the Kuunakudi channel flows 
into the Périakulam, no such channel has 
been constructed. The question of three- 
fifths and two-fifths canonly arise if such 
a channel is constructed, and we need not, 
therefore, determine it now. 


There is one other question in the case 
which is of great importance in determining 
the exact reliefs which the parties are 
entitled toin this case. The suit as already 
said was instituted by the plaintiffs for, 
among other things, an injunction re- 
straining the Government from entering 
their lands for doing any repairs or 
making any alterations in the channel 
system within the limits of the mitta. 
The learned Government Pleader contends 
broadly that if if is found that the 
Government are entitled to any portion of 
the water flowing inthe channel, their 
paramount right to distribute all unap- 
propriated water inthe public interest gives 
them a right to enter on the lands of ‘a 
private owner through which the channel 
flows and mase such repairs or execute 
such works as may be {necessary to ensure 
a proper distribution of the water between 
the mittadar and their own ryots. Robert 
Fischer v. Secretary of State (2), the only 
authority cited by him in support of his 
contention, is really against him, for the 
learned Judges at page 156 of the report 
observe as follows: “it could not, of course, 
ba suggested that for the purpose of 
exercising their right of control, Government 
would be warranted in committing an act -of 
trespass.” In Ambalavana Pandara Sannathi 
v. Secretary of State (3), where « also 
an ¿namtar sued for an injunction restraining 
the Government from entering. on his land 
and executing any repaira in an irrigation 
shannel within the limits of -his. village, 
the learned Judges apparently ‘assumed 
that a right to another man’s land was 
not implied in the Governmental function 
of the conservation and controlof the irriga- 
tion channels. They had,-therefora, to decide 
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whether the channel was granted to the 
tnamdar or remained the property of the 
Government, ” 

_ The Government Pleader also contends 
that the facts proved in this case establish 
that the Government were the owners 
of the channel. It is proved that the 
Government constructed the head sluice 
in the channel in 1686, repaired the dam in 
the river in 1870 and 1885 and levied 
contribution from the mittadar. On the 
other hand, there is evidence that the 
miitadar executed some repairs in the channel 
himself: and obtained contribution from 
the Sivalaperi ryots. The greater portion 
of the channel lies within the mta limits 
and the channel as its name implies was 
primarily intended for the irrigation of 
Kunnakndi; at any rate the ayakat under 
the Kunnakudi tank is much larger than 
under Sivalaperi. The grantee of the 
Zemindari in 1859 also covenanted to 
keep the tanks and channels in repair ac- 
cording to ‘the ancient custom of the 
Zemindari. This covenant, though intended 
primarily for the benefit of the inhabitants 
of the Zemindari, cannot be ignored in 
coming to a conclusion as to whether or not 
the channel was included in the grant. 
In’ these circumstances the fair inference to 
ba drawn is that the channel within the 
limits of the itta belongsto the mittadar. 
This -conclusion is materially strengthened 
by the conduct of the Government. In 1869, 
the Tahsildar drew the attention of the 
nuttadar to the estimate made to close a 
breach in the- Kunnakudi dam, said that 
the mttadar was bound to keep the dam 
in repair as it was within his jurisdiction 
and warned him that he will be held respon- 
sible for any loss to the Ayan nanju lands 
(Exhibit N), In 1873 and 1874, though 
peremptory orders were issued to the mitiadar 
to remove the masorry dam placed in the 
channel at the lower end of the Pettaiknlam, 
when he did not do so, the Government 
did not feel at liberty to enter on the 
ehannel at that place and remove the dam. 
All that the Collector could do was 
to advise a civil suit by the Sivalaperi 
ryots. Again when the miftadar shut up the 
vent way by planks and raised the level 
of the water in the tank, so as to obstruct 
the supply to Sivalaperi and also to submerge 
the Goyernment lands in the north, the 
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Government felt themselves unable to 
abate the nuisance and unsuccessfully resorted 
to the indirect means of imposing fasl? jasthi. 
After the final disposal of the litigation in 
respect of the fasli jastht against the Govern- 
ment, the matter of submergence was again 
considered in 1203 and all that the Collector 
could say was that the ryots should be left to 
protect themselves; and in 1907 when the 
loss to Sivalaperi by the obstruction of 
the water-course was again brought to the 
notice of the Collector, the only proposal 
made was to construct a dam and dig a 
new channel to Sivalaperit in Government 
lands, In fact till 1910 nobody imagined 
that the Government had the right to enter 
on the channel within the mittadar’s limits, 
It is searcely likely that the Government 
would have allowed the mitludar to set 
them at defiance if the channel belonged 
to them. I, therefore, think that the 
Government are not entitled to enter on 


- the land of the mittadar against his wish 
_and the plaintiffs are entitled to an injuro- 


tion restraining the Government from 
doing so either for the purpose of altering 
or repairing the channel or tank or executing 
new works. 

Mr. J. L. Rosario strongly urged that if 
we came to the conclusion that the Govern- 
ment are not entitled to go on his land, we 
should not determine any question as to 
the irrigation rights between the mittudar 
and Sivalaperi ryots or Government but 
should leave the matter at Jarge for 
a subsequent litigation by the Government 
or their ryotwart pattadars. As those rights 
have been the subject of issues and elaborate 
enquiry. in this suit and as the whole 
matter bas been fully argued before us 
and as it is further impossible to give adequate 
relief to the plaintiffs or frame a proper decree 
without .declarations as to the substantive 
rights of the parties in the irrigation 
system, I think we ought to declare the 
rights of the parties, more especially as it 
is not suggested that any more materials 
are .available for a decision on those ques- 
tions, 

I bave not hitherto referred to the 

works done by the Government in outlet 

No. 2. Owing to the wastage of water through 

that outlet when water was required for 

irrigation, and its insufficiency to protect the 

chaunel during floods, the Government 
e 
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made certain alterations in. the outlet 
which they considered to be an Improvement. 
The mzttadar does not like it and has prayed 
for a mandatory injunction directing the 
Government to restore- the outlet to the old 
state. I am not satisfied that the alterations 
made will in any way prejudicially affect 
the mittadar’s rights. But in the view 
that I take, viz., that the mzitadar is entitled 
and is bound to keep the channel efficient and 
the tanks in good repair, so as to prevent 
waste of water in his limits and allow the 
flow of water in the channel, subject to his 
right to fill his tank up to the, present sill 
level of the weir, it 1s unnecessary to grant 
a mandatory injunction, 

[ agree, therefore, to the decree and order 
for costs proposed by my learned brother. z 

Appeal partly allowed; 
Decree modified. 

V.R,P, 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. N 
Revenue RevisioNn No. 168 or 1915-16. 
March 24, 1917. 
Present: —Mr. Maynard, F. O, 
PAT RAM—P raintipr— APPLICANT 
VETERE 
ABHA AND OTHERS— DEFENDANTS —- 


RESPONDENTS, 

Punjab Tenancy Act (XVI of 1887), 3. 8—Occupancy 
rights—Non-payment of rent for 28 years—Morni hill 
tract, 

The position of tenants in the Morni hill tract who 
pay revenue and cesses only isa peculiarly strong 
one, 

Where a tenant in the Morni hill tract had, for 26 
years during which he and his immediate predecessor- 
in-interest had been in cultivating possession of the 
land, paid no rent over and above revenue and 


cesses: 
Held, that he was entitled to occupancy rights 
under section 8 of the Punjab Tenancy Act, 


Revision from the order of the Commis- 
sioner, Ambala, dated the 16th May 1916. 

Mr, Gullu Ram, for the Applicant, 

Mr, Mahabir Parshad, for the Respondents. 

ORDER.—Pat Ram, Gujar, son of Hamira, 
resident of Mauli Bhoj Rajpura in the 
Morni hill tract of the Naraingarh Tahsil, 
contests notice of ejectment, and claims 
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oscupancy rights in 8 bighas 2 biswas of land, 
Khasra numbers 42 min., 43 min. and 46 min. 

A- careful examination of the, Revenue 
Records shows that no rent ovér and above 
revenue and cesses has been paid for 28 
years during which the applicant and his 
immediate predecessor-in-interest have been 
in cultivating possession. It is not proved 
that the applicant’s grandfather was in 
possession; because records for the period 
prior to the Settlement of 1888-89 are not 
available; anda claim to oscupancy rights 
under section 5 (1) (a) of the Punjab 
Tenancy Act has not been established. 

The position of tenants in the Morni hill 
tract, who pay revenue and cesses only, is 
admittedly a peculiarly strong one and the 
Settlement Officer of Ambala, Mr. (now Sir 
A.) Kensington thought that there was no 
doubt that they were really entitled to per- 
manent rights in the land; and such a 
position would be quite in accordance with 
that of the cultivators in many portions of 
the Punjab Himalayas whose warisi” rights 
under the rule of the indigenous Rajas were 
virtually rights of permanent ocoupancy, 
subject to the payment of the dues of the 
State. Among the reasons which have con- 
tributed to the peculiar strength of the 
tenants’ position in these tracts is the 
difficulty of finding and of replacing tenants. 

Having regard to the history of the 
Morni tract tenures as given in the 
Settlement Report and to the proved fact 
of ocaupation for 28 years through two 
generations without payment of any rent 
over and above land revenue and cesses, I 
find that Pat Ram is entitled to oscupancy - 


rights under section 8 of the Punjab 
Tenancy Act. I accept the application for 
revision, cancel the notice of ejectment, 


and find that oceupancy righte under section 
8 are established. The point desided being 
a new ore, I give no order on the subject. of 
costs, 

Revision accepted. 
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JHITIBAI V, TEJMAL. 


NAGPUR JUDICIAL COMMISSIONER'S 
l COURT. 
APPEAL FROM APPELLATE Dacase No, 211 
cF 1915. 
July 21, 1916. 
Present:—Mr. Stanyon, A. J. C. 
JHITIBAI—Darenpast-—-APPELLANT 
VETSUS 
TEJMAL—P.atntir¥F—RESPONDENT. 
Guardian and ward—Minor, whether personally 
liable for simple debt contracted by guardian—Guardian, 
whether can bind ward's estate—Hindu Law—-Ancestral 
trade, management of, by guardian—Minor, liability of, 
for acts of guardian. 
The guardian of a minor cannot bind his ward 
personally by a simple contract debt [p. 387, 
ool. 1. | 
Tukaram Mauaji Dhangar v. Ramchandra Hari 
Peshkar, 2 N. L. R. 25 and Surendra Nath Sarkar v. 
Atul Chandra Roy, 34 C. 892; 7 C. L. J. 87, followed. 
A guardian cannot bind his ward’s estate except 
by a document purporting to bind it. [p. 37, col. 
1 


Maharana Shri Ranmalsingji v. Vadilal Vakhatchand, 
20 B. 61; 10 Ind. Dec (N. 8.) 599 and Bhawal Sahu v. 
Baijnath Pertab Narain Singh, 35 O. 820; 12 C. W. N. 
256; 3 M, L. T. 156, followed. 

Under Hindu Law where an ancestral trade 
descends upona minor as the sole member of the 
family, and the ancestral trade is carried on under 
the superintendence of the minor’s natural guardian 
for the benefit of the minor, the minor will be bound 
by all the acts of the guardian necessarily incidental 
to or flowing out of the carrying on of the trade, [p. 
36, col. 1.] - | 

Appeal against the decree of the Divisional 
Judge, Chhattisgarh Division, dated the 
17th. December 1914, confirming that of 
the Subordinate Judge, Raipur, dated the 
7th November 1914. 

Mr. Lal Mohan 


Appellant. 
Dr. H. S. Gour and Mr. Gulam Mohi-ud-din, 


for the Respondent. 


JUDGMENT,—In my opinion the Courts 
below have gone completely wrong in this 
In the very teeth of the rulings of 


Vivian Bose, for the 


case. 
this and other Courts laying down the law, 
for their guidance they have given a 
personal decree against a minor for a 
debt contracted by her guardian. The 
decree of the first Court is “that the 


defendant do pay plaintiff Rs. 1,898-5-0”, 
and the decree of the lower Appellate 
Court dismisses the appeal made by the 
defendant from that decree. The decree 
does not purport to hind any estate. Yet 
it was. pointed ont clearly enough over 
ten years ago in Tukaram Manajt Dhangar 
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v. Ramchandra Hari Peshkar (1), on the 
authority of several rulings coming from the 
Privy Conncil and the High Courts of 
Calcutta, Madras and Bombay, that a 
minor gannot be bound personally by 
contracts entered into by a guardian which 
do not purport to bind the estate. A 
later ruling to the same effect will be 
found in Surendra Nath Sarkar y. Atul 
Chandra Roy (2). 


lt is, however, necessary to see whether 
the plaintiff is entitled in this suit to any 
decree against any estate belonging to 
the minor. In Rampartab Samrathraz vV, 
Foclibai (3) it was held that under Hindu 
Law, where an ancestral trade descends 
upon a minor as the sole member of the 
family, and the ancestral trade is carried 
on under the superintendence of the minor’s 
natural guardian for the. benefit of the 
minor, the minor will be bound by all 
the acts of the guardian necessarily 
incidental to or flowing out of the carrying 
on of the trade. The principle governing 
this decision was applied by analogy in 
Sakrabhat v. Maganlal (4), in which a Full 
Bench ruled that trade debts properly 
incurred by a Hindu widow on the credit 
of the assets of the business, which she. 
had inherited as the heiress of her deceased 
husband, are recoverable after her death out 
of the assets of the business as against 


the reversioners who have succeeded 
thereto. In Raghunaihji Tarachand v, 
Bank of Bombay (5) it was held 


that where a joint Hindu family carries 
on a business or profession, and maintains 
itself by it, the share of a minor co-parcener 
is responsible for the debts of such business 
or profession, irrespective of any necessity 
or benefit other than the carrying on of 
the family business or profession. All usual 
acts done by thé manager in the normal 
course of carrying it on will be gonsider- 
ed as necessary and within his authority, 
In the ruling last cited Chandavarkar, J., 
regarded the above case as an exception to 
the rule of Hindu Law that debts contract- 


(1) 2N. L. R. 25, 

(2) 34 O. 892; 7 C. L. J. 87. 

(3) 20 B. 767; 10 Ind. Deo. (N. s.) 1082. 

(4) 26 B. 208; 3 Bom. L. R. 738, 

(5) 2 Ind, Cas, 173; 34 B. 72; 11 Bom. L. R. 255, 
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ed by a managing member of a joint family 
are binding on the ather members only 
when they are fora family purpose. With 
due respect it seems to me that the case 
is not any exception to, but an illustration 
of, that rule. To carry on the tradeoff a 
trading family is as much a family purpose 
as anything can be,andI am unable to 
appreciate the difference | drawn by the 
learned Judge batween 
and “trading purpose or purpose incidental 
to it? in a ease where the trade is itself a 
family purpose. We may take it as sound 
law that where a Hindu family maintains 
itself by trade, and a minor ktecomes by 
inheritance the sole owner of such business, 
if the trade is thareafter carried on by the 
guardian, the assets of such business will 
- be liable for debts contracted by the guardian 
necessarily incidental to or flowing ont 
of the carrying on of the trade along its 
normal course, 


It is now necessary to see how far, if at 
all, the present case can be brought within 
this rule. The suit is laid against the de- 
fendant as the proprietor of a firm styled 
“Hanmantramji Pemraj,’ said to carry on 
business in shopkeeping and money-lending. 
The plaint asserts that the defendant 
through her husband and guardian began 
dealings with the plaintiff’s shop at Raipur 
on the 22nd November 1910 and making 
up accountson the 9th November 1912, 
acknowledged Rs. 75 4-0 as the balance due: 
that thereafter dealings were continued up 
tothe 3rd May 1913 when a balance of 
Rs.1,898-5-0, including interest at the rate of 9 
per eent, per annum customary among money- 
lenders, was payable by the defendant, and 
payment was promised within one month; 
but nothing was paid. Upon these allega- 


tions the plaintiff claimed.a decree against: 


the defendant for Rs. 1,898 with interest 
thereon at 9 per cent. per annum from the 
date of the suit to the date of payment, and 
the costs of the suit. 

Under cross-examination as P. W. No. 2 the 
plaintiff admitted that two or three months 
before the death of the defendant’s father 
Pemraj—who had carried on business as 
“Hanmantram Pemraj’—accounts between the 
plaintiff and that ‘firm’ were closed, nothing 
being due by Pemraj to the plaintiff; and that, 
sometime after the death of Pemraj, Udechand, 

9 
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the husband of the defendant, opened , a fresh 
account under the name cf ‘Hanmantram 
Pemraj’ with the plaintif. . ° 

The evidence does not show that there 
was any ancestral family business. There 


is no allegation in the plaint to that effect. 


Pemraj was a Surana by caste and shopkeep- 
ing seems to have been his business. [Itis 
a common practice among Marwadis and 
other trading castes to call themselves 
owners of firms, the firm generally being 
purely nominal, created by prefixing .to the 
name of the living sole proprietor the name 
of a deceased ancestor—usually the father. 
As a private individual Pemraj, the son of 
Hanmant Ram, would sign himself “Pemraj 
Hanmantram;” but his shop, whether for 
petty gfain dealing and money- -lending or 
for large banking would be styled “Hanmant, 
ram Pemraj” and be dignified by the further 
appellation of “firm.” It is proved that 
Pemraj carried on dealings in money and 
goods with the plaintiff under the style of 
Hanmantram Pemraj; but there is nothing 
to show that he carried this on as an an» 
cestral business. The evidence goes to show 
that Udechand, the husband of the defend- 
ant, was appoiuted by tke District Judge 
as her guardian, and that under the name 
and style of Hanmantram Pemraj he has 
launched out into dealings in money, cloth 
and other commodities with several firms 
and shops, including that of the plaintiff, 
and has rendered the business insolvent, so 
that it has had to discontinue business. 
Whether the District Court has maintained 
any control, by calling for accounts, of this 
squandering of the minor’s property, does 
not appear, But it is clear that the manage- 
ment of the business bas not been for the 
benefit of the minor and that there is neither 
allegation nor evidence toshow that there 
are any assets of “Hanmantram Pemraj” 

in the hands of the defendant. 


It is manifest that here the plaintiff 
sought a personal decree against the minor 
defendant for a balance due upon dealings 
begun, continued and ended ostensibly on 
her behalf by her guardian, and that there 
is neither allegation nor proof thatthe deal- 
ings were necessary for carrying on an 
ancestral family business upon normal lines 
so as to bring the case within the reife laid 
dawn by the Bombay decisions above cited, 
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. The proposition that a guardian ofa minor 
cannot bind his ward personally by a simple 
contract débt .is beyond dispute: and it is 
also established law that a guardian cannot 
king his ward’s estate except by a document 
purporting to bind it: Maharana Shiv Ran- 
malsingjt v. Vadi'al Vakhatchand (6); Bhawal 
Sahu v. Baijnath Pertab Narain Singh (7). 
When the plaintiff began fresh dealings 
with Udechand, as guardian of the minor de- 
fendant, it was his business to see that the 
dealings were of a kind binding on the minor. 
The mere fact that the money and goods 
were supplied to carry on a shop for the 
defendant is not enough. If the shop was 
the ordinary business of the family and 
the guardian confined himself tocarryin: it 
on in the usual course without undue 

especulation, -as a means of maintaining and 
advancing the minor, those facts should 
have been alleged and a decree claimed 
against the assets of the shops. But that 
was not the case laid. 
against the defendant as personally liable 
for the debts of her shop, and a personal 
decree was claimed against her. This was 
not a slight imperfection in the pleadings 
of the plaintiff” as the lower Appellate Court 
has described it, but a fatal defeat in the 
whole suit. It might have baen cured by 
a proper amendment before the trial began, 
but it is too late now. The defendant 
pleaded (1) that she knew nothing about 
the transactions, (2) that the shop Hanmant- 
ram Pemraj was closed three years before 
the suit, and (3) that she could not be made 
personally liable. In face of these pleadings 
the plaintif chose to presy his claim for 
personal liability, and he must take the con- 
sequences. The decrees of tha Courts below, 
on the case laid before them, cannot be 
sustained in any form. 

The appeal ia allowed; the desrees of the 
lower Appellate Court and of the original 
Court are set aside, and itis ordered that 
a deeree do issue dismissing the plaintiff's 
suit with costs on him in all threa Courts. 

Appeal allowed, 
B, 6 
0, 8 


(6) 20 l; 10 Ind Des. (xN. s.) 599. 
(7) 35 C. 320; 1 


2 0. W. N. 256; 3 M. L. T. 156. 
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CALCUTTA HIGH COURT. 
APPRAL PROM APPELLATE Decree No, 3191 
or 1914, 

March 19, 1917. 

Present:—~Mr. Justice Richardson and 

; Mr. Juetice Walmsley. 
GOLAPDI MEAH AND OTHERS — DEFENDANTS 
— APPELLANTS 
CETSUS 
PURNA CHANDRA DUTTA AND OTHERS 


— PLAINTIFFS— RESPONDENTS. 

Hindu Law—-Joint family—Karta, power of, to give 
consent for transfer of occupancy holding not transfer. 
able by custom—Appeal—Respondent wrongly named, 
effect of. 

The consent given for the transfer of an occupancy 
holding not transferable by custom, by the karta of a 
joint Hindu family under which it is held, is bind- 
ing on the other members of the family. [p. 37, 
col. 2; p. 38, col. 2) 

The powers of a karta of a joint Hindu family 
include the power to recognize the transfer of a 
tenancy not transferable without the landlord's 
consent. [p. 89, col. 1.] 

Where in an appeal the respondent was wrongly 
named, the mistake being due toa clerical error in 
the decree appealed against: 

Held, that the mistake was not fatal. [p. 38, col. 2.] 


Appeal against the decree of the Subordi- . 
nate Judge, first Court, Faridpur, dated the 
7th Angust 1914, reversing that of the 
Mnnsif, second Court at Goalundo, dated the 
20th August 1913. 

Sir Rash Behary Ghose and Babu Probodh 
Chandra Roy, for the Appellants, 

Babn Monmatha Nath Mukheriee, for the 
Respondents. 

JUDGMENT, 

RICHARDSON, J.—I have read the judgment 
prepared by my brother Walmsley and con- 
cur init. On the question of the extent of 
the karta’s authority which is raised, I had 
little doubt during the argument that the 
karta of a joint Hindu family has authority 
to consent on behalf of the joint family to 
the transfer of an oceupancy holding held by 
the tenants under the joint family as land- 
lords and not transferable without their 
consent duly given by themselves or on 
their behalf. 

WaALMSLEY, J.—This is an appeal by defend- 
ants Nos. 2 to 7 agairst a judgment of the 
learned Subordinate Judge of Fridpur, who 
reversed the decision of the first Court and 
decreed the plaintiffs’ suit. The circumstan- 
ees are as follows. The Dutt family, to 
which the plaintiffs belong, hold a certain 
tenure, and within that tennre the land in 
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suit was let out to two tenants named Dinu 
and Menajuddin in 1878, Their interest was 
that of occupancy ratyats, without the right 
of transfer, except with the consent of their 
landlords. The Dutt family consisted of 
three brothers,—Khudiram, Mohesh and 
Kodai. Plaintiff No. 1, Purna, is the son of 
Kodai, and plaintiff No. 2, Soshti, is the son 
of Mohesh. Khudiram had three sons, Kali 
Charan, Ram Charan, and Soshi Mohan. 
Kali Charan is defendant No. 8 and Soshi 
Mohan is defendant No. 9. Kali Charan’s 
wife is Joy Durga Sundari Dasi, defendant 
No. 1. Sometime before 1900 Dinn and 
Menajaddin borrowed money from Joy Durga 
and mortgaged the holding to her. She 
brought a suit on the mortgage, and in exe- 
cution of the decree she caused the holding 
to be pnt up for sale, and then bought it 
herself on November 24, 1900. She was put in 
possession in the following year. On Novem- 
ber 29, 1900, she [et out the land to the 


defendants Nos. 2 to 7, now the appellants, . 


and they paid her a bonns of Rs. 700. On 
November 26, 1912, Purna instituted the pre- 
sent suit for recovery of khas possession to 
the extent of his one-third share, and his 
cousin Soshi subsequently joined him as 
plaintiff. Joy Durga filed one written state- 
ment, and defendants Nos. 2 to 7 another, but 
‘Joy Durga has not joined in the present appeal. 


The learned Munsif found that Joy Durga 
had changed sides after filing her written 
statement, and on the merits of the case he 
held that the mortgage to Joy Durga was 
effected with the consent of the plaintiffs and 
their co-sharers, that Soshi Mohan Dutt was 
karia of the family, and that he actually 
conducted the mortgage: suit on behalf of 
Joy Durga, and consented to her purchase of 
the holding at the auction sale, that Joy 
Durga was recognized by the plaintiffs and 
in particular by Soshi Mohan, the karta, as 
their tenant, and that she held pogsession of 
the land for several years through her 
bargaits, and latterly through the defendants 
Nos. 2 to 7, and that these defendants took 
settlement from her in good faith and paid 
her Rs. 700 as nazarana. Healso held that 
apart from the landlord’s recognition of Joy 
‘Durga, the defendants were entitled to retain 
possession on the double ground that they are 
settled ratyats cf the village, and that they 
took settlement from Joy Durga in good faith, 
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believing her to be entitled to admit them to 
the land. 

On these findings the plaintiffs’ suit was 
dismissed. 

Before the learned Subordinate Judge en 
‘appeal it was urged that the Munsif was 
wrong in holding that Joy Durga’s purchase 
had been recognized; that he had taken an 
erroneous view of Joy Durga’s conduct in 
the suit; and that the sircumstances did not 
warrant the first Court’s view as to the 
effect of the settlement by Joy Durga. 
These contentions were upheld. 

In this Court defendants Nos. 2 to 7 are 
the appellants. A preliminary objection is 
taken on behalf of the plaintiff Soshti that 
when the appeal was filed in November 1914 
the name of the second plaintiff was given 
not as Soshti but as Judishtir, and that the 
mistake was not corrected until July 1916. 
It appears, however, that inthe scopy of the 
lower Appellate Court’s decree, the name was 


written as Judishtir, and that being so the- 


mistake was a pardonable clerical error for 
which the appellants should not be penalized. 
“The main argument advanced on behalf of 
the appellants is that the consent given to a 
transfer of an occupancy holding, not trans- 
ferable by custom, by the karta of a joint 
Hindu family is binding on other members 
of the family, in short that Soshi Mohan’s 
consent to Joy Durga’s purchase binds the 
plaintiffs. 

There is no dispute about the fact that 
up to some date later than Joy Durga’s pur- 
chase and the delivery of possession to her, 
the family was and continued to be a joint 
Hindu family and that Soshi Mohan was its 
karta. l 


The learned Subordinate Judge held that 
the first Court was wrong about the matter 
of recognition on four grounds, viz., (a) that 
the dakhilas, Exhibits E and F, purporting 


to have been granted by Purna to Joy Durga . 


were not genuine, (b) that Purna was a 
mere boy during his so-called acquiescence 
in Joy Durga’s possession; (c) that the pre- 
sumption arising from the -entry of Joy 
Durga’s name in the Record of Rights had 
been rebutted; and (d) that the acts of a 
karta in relation to properties that are no 
joint family properties does not bind the 
other members of a family. It is with the 
last point that we are now concerned, Sir 
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Rash Behari Ghose, on-behalf of the appel- 


lants, concedes that he cannot refer us to 
any case in which the power of the karta to 
recognize a: transfer has been affirmed. On 
the other hand, there is no decision to the 
opposite effect. The powers of a karta are 
described in the ease of Chuckun Lall Singh 
v. Poran Chunder Singh (1), and it seems 
to me that they must incluce this power to 
recognize a transfer, The learned Vakil for 
the plaintiffs seeks to avoid this conclusion 
by arguing that the holding that was sold 


belonged to the mortgagors, and that the, 


mortgagee who bought it was not a member 
of the joint family, and this, I think, must 
be the meaning of the Subordinate Judge’s 
words—“ acts in connection with properties 
which are not joint family property.” The 
fallacy of the argument, I think, lies in the 
fact that the rights of the mortgagors, and 
of the mortgagee, decree-holder auction-pur- 
chaser, do not exhaust the whole bundle of 
rights involved in the transaction. There is 
also the landlord’s right to give or withhold 
his consent to the transfer; this I regard as 
part of the joint family property, and, as such, 
1 think it comes within the seope of the con- 
trol exercised by the karta of the joint family. 
If, therefore, there has been recognition of 
the transfer by Soshti Mohan as karta of the 
family, the plaintiffs are bound by that recog- 
nition. The learned Munsif found explicitly 
that there had been such recognition, and this 
finding is not displaced in the judgment of 
the lower Appellate Court: in fact the 
correctness of the finding does not seem to 
have been-questioned, and the learned Judge 
accepted it without dissuasion. 


I have said above that there is no dispute 
about the family being joint in property. 
I should mention, however, that in this Court 
we were asked on behalf of the respondents 
toe note that the kabuliyat of 1878, was in 
favour of the three sons of Khndiram, and 
not of a karta, and that Joy Durga alone 
took a mortgage of the holding. These facta 
are not of much importance, but the question 
is nb one which we can enter into now, 
basause both the lower Courts find that the 
family was joint in property. 


Another argument used for respondents is 
that the appellants have really changed 


(1) 9W. R. 488, 
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their case, and that recognition by the karta 
is a late development, but this argument 
ignores the important words of paragraph 9 
of the written statement where it is said that 
Soshi Mohan, “who was karta of the family 
at the time”, settled the amount of nazar 
to be paid to Joy Durga. This is explicit 
enough. For the reasons given I would allow 
the appeal, set aside the deoree of the lower 
Appellate Court, and restore that of the first 
Court, dismissing the suit with costs in all 
Courts, 
Appeal allowed. 


PATNA HIGH COURT. 
Frest Appeat No. 276 or 1915. -~ 
June 13, 1917. 

Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr, Justice Mullick. 
JAGU MANDAL AND otaers—Derenpants 
— APPELLANTS 
versus 
MADHAB MANDAL AND OTHERS — 
PLAINTIFFS — RESPONDENTS. 

Hindu Law —Joint family—Dayabhaga — Possession of 
male members of family, whether possession of 
daughter of deceased member—-Presumption—Adverse 
possession — Ouster, necessity of, proof of. 

In a Hindu family governed by Dayabhaga one 
of several brothers died leaving a widow and 
a daughter. The widow continued to be in pos- 
session of his share of the property till her death. 
After her death the male members of her husband’s 
family remained in possession of the property and 
the daughter remained with her husband: 

Held, that the possession of the male members of 
the propositus family must be presumed to be on 
behalf of his daughter. No adverse possession could 
be presumed until ouster was proved. [p. 40, col, 
2; p 41, col. 1.) 

Appeal from a desision of the Additional 
Subordinate Judge, Parulia, dated the 30th 
April 1915. 

Messrs. Jyoti Prasad Sarvadhikart, Savleswar 
Sen and Lal Mohan Ganguli, for the Appel- 
lants. 

Messrs. Bisheswar Nath Sarkar and Sushil 
K. Mittra, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit brought by Api Mandalani, who is 
represented in this appeal by her three sons, 
for partition of what she alleged to be the 
joint property of the family to which she 
and the defendants belonged. Api was the 
daughter of Ridu Mandal, one of the five 


. the family and that the defendants 


=" 
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sons ef Salaghi Mandal. Attached to the 
plaint was a genealogical tree which showed 
that Salaghi Mandal had four song, but it 
ig stated in the first paragraph of theplaint 
and it is admitted that Salaghi had five 
sons, The name of the son not mentioned 
in the genealogical tree was Sham. Ridu 
and his brothers were admittedly members 
of a joint family governed by the law of 
the Dayabhage. Ridu died 30 or 40 years 
ago leaving a widow Kbunti. Khunti died 
15 or 16 years befcre this suit was trought, 
leaving her daughter Api the original plaint: 
iff in this case. On the death of Ridu 
his share in the family property admittedly 
devolved upon his widow Khunti and on 
the death of the latter passed to their 
daughter Api. In the plaint it is alleged 
that Sham Mandal died childless and it 
seems to have been assumed. from that fact, 
which is admitted by all parties, that the 
share of Ridu in the family property must 
have been one-fourth and not one-fifth. 
The defendanta, however, deny that the 
plaintiff had a four-annas share in the 
property and this was equivalent to a 
denial that the share of the plaintiff's 
father Ridu was one-fourth. The third wit- 
ness for the plaintiff Nanda Mandal, who 
ia a brother of Api’s husband, said that 


Sham died only 10 or 1: years before April: 


1915. He, therefore, died long ‘after Ridu 
and Ridn’s share in the property, if this 
evidence is correct, must have been one-fifth 
and not one-fourth. It was the business of the 
plaintiff to show how Ridu became entitled to 
a one-fourth share in the property. There is 
no evidence on which it can be held that 
Ridu was entitled to a one-fourth share. 


The only evidence on the point shows that . 


he was entitled to a one-fifth share. I 
am of opinion that it should be held in 
the present case that the plaintiff is not 
entitled in succession to her father Ridu 
to more than a one-fifth -share in the 
family property. The main defence to the 
suit was thaf the plaintif and her mother 
before her had never been in possession of 
any share in the property. It was pleaded 
that the property specified at the. foot of 
the plaint was néver the joint property of 
had 
all along been in possession of the property 
in ‘suit. It was pleaded that the suit was 


. barred by limitation and it was aleo 
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contended that the plaintiff was out of pos- 
session when the: suit was brought and 
was, therefore, bound to sue for possession 
of the property and to pay a Oourt-fee 
ad valorem on the value of her share. as 

In this Court it is not disputed that the 
immoveable property specified at the foot of 
the plaint should be treat: das joint family pro- 
perty in which Ridu had a share. Ridu was 
admittedly in possession and enjoyment of his 
share. When he died his share passed into 
the possession of his widow. The evidence 
of the defendant Badi shows that for 15 
or 16 years after the death of Ridu, Khunti 
lived in the family house at Sahajuri. Tt 
is, therefore, quite clear that Khunti must 
be taken to have entered into possession 
of her husband’s share. Khunti, as already 
stated, died 15 or 16 years before this suit 
was bronght. The original plaintiff alleged 
that she had all along been in possession 
and enjoyment of her sbare and she pro- 
duced evidence to the effect that she received 
several maunds of paddy every year and 
that she was in the habit of visiting her 
father’s house from time to time, The 
defendants’ witnesses on the other hand said 
that she became a leper and that she never 
visited her father’s house and never had 
anything to do with the family property. 
The evidence that she received a certain 
amount of paddy annually was probably 
introduced into the case in order to streng- 
then the plaintiff's claim to a share. I 
would lay no stress at all on that evidence, 
but until the contrary is shown it must be 
assumed that from the death: of Aps 
mother Khunti thedefendants, her uncles and 
cousins, were in possession of the property 
for themselves and for her. It cannot be 
assumed that their possession was adverse 
to her. On the contrary according to a long 
line of cases it must be held, until the 
contrary is proved, that their possession 
was not adverse to her but was maintained 
for themselves and also for her. There is 
certainly no evidence that the defendants 
ousted Api or set up a claim adverse to 
12 years before the present 
suit was brought, It appears to me, tkere- 
fore, that even if Article 127 does not ay ply, 
on the ground suggested here that Api 
the joint family 
with her uncles and her cousins, the suit 
is within limitation whether Article 142 or 
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Article 144 is held to be applicable. 
be taken that the plaintiff was in pos- 
session of Her share until she was ousted 
by her uncles and cousins. As I have 
sæd, . there is no evidence of ouster or the 
assertion of adverse claim more than 12 
years before the suit and the suit must, 
therefore, be held to have been brought within 
limitation. l 


It must 


The only other yuestion is whether the 
plaintiff should have sued for possession 
in view of the admission made by her 
husband Chandi, in the course of his 
evidence, that his wife used to bring five 
or six maunds of paddy and one or two 
salis of rice every year from her father’s 
house but that she did not get paddy 
and rice for the last two or three years 
and so she brought this suit. Upon this 
statement we are asked to hold that two 
or three years before the suit was brought 
Api. was ousted from her share or the de- 
fendants refused to give her a share. 
The defendants did not in their written 
statement plead ouster of the plaintiff, and 
1 think it is impossible to hold on the 
statement quoted above that there was a 
demand by Api for her share of the pro- 
perty and a refusal by the defendants to 
give her that share. On the evidence it 
should, I think, be held that the original 
plaintiff was in constructive possession of 
her share up to the date of auit and was, 
therefore, entitled to sue for partition and 
was not bound to sue for possession of her 
share of the property. For these reasons 
I am of opinion that a preliminary 
decree should have been passed in this case 
declaring that the plaintiff, or rather the 
substituted plaintiffs, the sons of the original 
plaintiff, are entitled to one-fifth share of 
the immoveable property described at the 
foot ef the plaint. To this extent I would 
vary the decree of the Court below. The 
elaim for a share of the moveable -property 
was dismissed and there is no appeal as 
to that. The parties will pay and receive 
proportionate costs in this Court. The 
order of the Court below as to costs will 
stand, f 
R Appeal partly accepted. 


~ transmission, 
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CHIDAMBARAM CHETTY V, RAMANATHAN CHETTY. 


MADRAS HIGH COURT. 
ORIGINAL Sipe Appeat No. 67 or 1916, 
January 25, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar, 

T, A. CHIDAMBARAM CHETTY awp 
 ANOTHER—[)EFENDANTS — APPELLANTS 
| VETSUS 

M. L. M. RAMANATHAN CHETTY 


PLAINTIFF — RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 44— Trans- 
mission of decree for execution to Native State, legality 
of ~Jurisdiction—Practice-—Ex parte order for trans. 
mission —Right of party aggrieved — Limitation Act 
(IX of 1908), Sch. I, Art, 182, 

Section 44, Civil Procedure Code, does not sanction 
the transmission of a decree ofa Court in British 
India to a Court of a Native State. [p. 42, col. 1.] 

Kasturchand Gujar v. Parsha Mahar, 12 B. 280; 6 
Ind. Dec. (N. 8.) 639; Ratan Mahanti v. Khatoo Sahoo, 
29 0. 400; 6 C. W. N. 573, followed. 

Long practice cannot be relied on to justify sucha 
for, where want of jurisdiction is 
established, long practice will not avail. [p. 42, ool. 1.] 

An ew parte order for transmission as aforesaid is 
liable to be vacated atthe instance of the party 
aggrieved within the time prescribed under Article 
182 of the Limitation Act. [p. 42, col. 27 


Appeal from the order of Mr. Justice 
Coutts Trotter, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of 
this Corrt, in Civil Suit No. 141 of 
1915. 

The Hon'ble Mr. S. Srinivasa Aiyangar, 
Advocate- General, and Mr. G. Krishana. 
swami Aiyar, for the Appellants, 

Messrs. A. Krishnaswami -Atiyar and M, 
Subbaraya Aiyar, for the Respondent, 


JUDGMENT.—In Original Suit No, 11] 
of 1915, the respondent obtained a deoree 
on the Original Side of the High Court 
against the appellant for a large sum of 
money. In November 1915, an application 
was made for concurrent execution of this 
decree in Madras, Burma, Tanjore and 
Paducottah. As the decree was passed 
within a year of the application, it 


was 
granted without notice to the appellant. 
The decree was transmitted to the Chief 


Court at Puducottah on the 23rd Novem. 
ber 1915 for execution. On the 19th 
October 1916, an application was made 
to Coutts Trotter, J., for the cancellation 
of the order transferring the decree to 
Puducottah. The application was dismissed, 
on the ground apparently that it was in 
accordance with settled practice. Hence 
this appeal. 
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Section 89 of the Code of Oivil Pro- 
gedure provides for the transmission of 
decrees for execution to Courts within 
whose jurisdiction either tbe judgment- 
debtor resides or his property is situate. 
Section 40 deals with the transmission of 
decrees to another Province in British India. 
Section 43 provides for a decree being 
sent to a Court established by the Gov- 
ernor-General in Council outside British 
India under the Foreign Jurisdiction Act. 
As supplementary to section 43, sestion 
45 lays down that in the Courts so estab- 
. lished, the rules which are observed in the 
execution of decrees in Courts in British 
India shall be followed. Section 44 deals with 
decrees of what are known as favoured 
Native States. That section provides that 
decrees of the Courts of any Native 
Prince or State in alliance with His Majesty 
may be executed in British India as if 
they were passed in British India. There 
ig no converse provision that decrees 
passed in British India can. similarly he 
executed in Courts established by the 
authority of a Native Prince or State. 
The absence of such a provision seems to 
be conclusive upon the question. Further, 
it is a well-known principle of jurisprudence 
that no country can’ legislate for the 
procedure to be followed in a foreign 
State. Therefore, it seems to us that the 
order transmitting the decree for execution 
is not sanctioned by the Code. There is 
the positive authority of asturchand Gujar 
y. Parsha Mahar (1) in favour of this view. 
The case of Ratan Mahanti v. Khatoo Sahoo 
(2) also enunciates the same principle. As 
regards the suggestion that a long practice 
should not be departed from on a question 
of procedure, it is enough to say that 
where want of jurisdiction is established, 
long practice would not avail. Palmer v. 
Hutchinson (3) and Rajah of Ramana’ v. 
Seetharam Chetly (4). 

Mr. Krishnaswami Aiyar for 
pondent drew our attention to 
that no appeal was preferred against the 
order transmitting the decree for execution, 


the res- 


(1) 12 B. 280; 6 Ind. Dec. (xN. s.) 639. 
(2) 29 ©. 400; 6 C. W. N. 578. 
(3) (1881) 6 A. C. 619; 50 I. J. P.O. 62; 45 L. T, 


180. 
" (4) 26 M, 120, 


the fast - 
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and argued that it is not open to us to 
qnestion its validity at this stage. We 
are of cpinion thatas the prdet was passed 
ex parte and was without jurisdiction, the 
appellant is entitled, when it comes éo 
his notice, to apply to vacate it within 
the time limited under Article 182 of 
the limitation Act. As it relates to the 
execution of the decres which was sent to 
Puducottab in November 1915, there is 
no bar of limitation. See Ajant Singh 
y. Sundar Mall (5). 

We must, therefore, hold that the order 
transmitting the decree was made without 
jurisdiction and must be set aside. We 
make no order as to costs. ` 

Order set aside. 
VRP. 
(5} 16 Ind. Cas. 567; 17 C. W, N. 862, 


PUNJAB CHIEF JOURT. 
Secoxp Civic Appaau No. 2732 op 1915. 
December 12, 1916. 

Present: —-Mr. Justice Shadi Lal and Mr. 
Justice Broad way, 
NIRINJAN DAS- ETHU MAL— 
DeFenpant—APPELLANT . 
versus 


 KIRORL MAL— PLAINTIF- REIPONDENT. 

Punjab Courts Act (TII of 1914), ss. 21 (2), 38, 89— 
Additional Judge, powers of—Case not assigned by 
District Judge to Additional Judge—Appeal, form of 

The functions of an Additional -Judge as a Civil 
Court are confined to the cases made over to him 
by the District Judge acting under section 21 (2) of 
the Punjab Courts Act. [p. 43, col. 1.] 

A Subordinate Judge does not necessarily merge in 
an Additional Judgo, and there is no legal obstacle , 
in the way of one and the same officer acting as 
an Additional Judge with respect tothe business 
specially made over to him by the District Judge 
under section 21 (2) of the Punjub Courts Act, and 
asa aa qua all other judicial work, [p. 43, 
col, 2. 

So that, where a Sub-Judge soting as an 
Additional Judge hears and decides a case not 
assigned to him by the District Judge’ under section 
21 (2) of the Act, the appeal from his decision lies to 
the District Judge, and not to the Chief Court. [p. 
44, col 1.] 


Second appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 16th June 
1915. 


Rai Sahib Lala 
Appellant, 


Moti for” the 


Sagar, 
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Mr. Kirkpatrick, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit, which was tried in the first instance 
by Lala Murari Lalas a Subordinate Judge. 
It appears that he had also been invested 


h with the powers of an Additional Judge, and 


the question arises whether the appeal 
from the decree for Rs. 892 passed by 
him in favour of the plaintiffs Jay to the 
District Judge or direct to the Chief Court. 
Now a perusal of the relevant section of 
the Punjab Courts Act of 1914 makes it 
clear that directly a notification is made 
appointing a particular person to be a Dis- 
trict Judge, a Subordinate Judge or a 
Munsif, be is entitled to entertain and 
adjudicate upon civil suits within the pre- 
scribed limits of his pesuniary jurisdiction 
(vide sections 25 and 26). The same 
thing cannot, however, be said with 
respect to an officer appointed merely as an 
Additional Judge. The notification itself does 
not define his powers, and until the District 
Judge acting under section 21 (2) assigns 
to him some civil] business, he is incompetent 
to exercise any civil jurisdiction. His 
functions as a Civil Court are confined to 
the cases made overto him by the District 
Judge, and in discharge of those functions 
he exercises all the powers of a District 
Judge. There is no doubt that when he 
pasges a decree or an order in the exercise 
of original jurisdiction over cases duly as- 
signed to him, an appeal against it lies not 
to the District Judge but to the Chief Court. 

Now, in the case before us there is 
nothing to show that the suit was assigned 
under section 21 (2) by the District Judge 
to Lala Murari Lal, and we must, therefore, 
take it that the latter when deciding the 
dispute between the parties was acting not 
as an Additional Judge, but as a Subordinate 
Judge. It will be observed- that the 
jurisdiction of an Additional Judge lies 
within a narrow compass, and though an 
officer appointed to act as such ordinarily 
occupies a higher status tban a Subordinate 
Judge, itis conceivable that no case exceed- 
ing Rs. 1,000 in value may be assigned 
to him, and in that event his jurisdiction 
would not be so extensive as that of a 
Subordinate: Judge. With the exception of 


the forum to which appeals would lie from 


his decrees or orders, an Additional Judge 
as such would be no better than a 
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Maunsif of the first class. This view receives 
support from a judgment of this Court in 
Musammat Nekhan v. Muhammad Khan (1), 
which lays down with reference to section 
7d of the old Punjab Courts Act, which 


section is in pari passu with section 21 of 


the new Act, that a Subordinate Judge 
of the 2nd slasa does not, in conse- 
quence of a notification appointing him to 
be an Additional District Judge, acquire 
jurisdiction to decide suits exceeding 
Rs 5,000 in value. 

The above discussion establishes the 
proposition that a Subordinate Judge does 
not necessarily merge in an Additional 
Judge, and that there is no legal obstacle 
in the way of one and the same officer 
acting as an Additional Judge with respect 
to the business specially made over to 
bim by the District Judge under section 
21 (2) and as a Sub-Judge gua all other 
judicial work. We would by way of 
analogy cite the case of a Magistrate of 
the first class exercising enhanced powers 
under section 80, Criminal Procedure Code. 
The Criminal Procedure Code of 1898 
makes the quantum of sentence passed in a 
particular case the test for determining the 
forum of appeal, but under the Code of 1872 
an appeal lay to the High Court from every 
sentence passed by a Magistrate exercising 
enharced powers, videsection 270, and to the 
Sessions Judge from a sentence passed by a 
Magistrate of the first class, section 2.9, 
We find that in 18$1 a case came up before 
the Chief Court in which a District Magis- 
trate, who was a first class Magistrate, 
invested with the enhanced powers, had 
passed- upon an accused two sentences, 
each of which was within the competency 
of a first class Magistrate, and that a 
Division Bench in dealing with the question 
whether the appeal lay to the Sessions 
Judge or to the High Court observed that 
the test was whether the Magistrate was 
not acting in the exercise of his ordinary 
powers as a Magistrate, first class, but was 
acting in the exersise of his special powers. 
In view of the fact that any Magistrate of 
the first class could have passed the two 


sentences without exceeding the limits of 
his jurisdiction, the learned Judges held 
that the Magistrate must be deemed to 


have acted as an ordinary first class Magis- 
(1) 46 P. R. 1898, 
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trate and that the Sessions Judge was 
sompetent to hear the _ appeal [vide 
Tulsi Ram v. Empress (2)}. This ruling 


applive a fortiors to the present case, con- 
sidering that the jurisdiction of the Additional 
Judge ` is sonfined within the limits 
prescribed by section 21 (2) of the Courts 
Act and that every matter not covered by 
the said sub-section must come within’ the 
ordinary powers exercised by the officer 
concerned. 

For the aforesaid reasons we are of opinion 
_ that Lala Marari Ll deciled the suit as a 
Subordinate Judge, and that the appeal from 
the decree passed by him lay tothe District 
Judge. With this expression of opinion we 
remit the appeal to the Single Bench for 


decision onthe mertts. 
(2) 23 P. B. 1881 Cr. 


CALCUTTA HIGH COURT. 
Letters Parant APPRAL No. 8 or 1916. 
‘February 21, 1917. 
Present:—Justice Sir John Woodroffe, Kr., 
and Justice Sir Asntosh Mookerjee, Kr. 
KALI CHARAN BASAK—Ptaratire— 

APPELLANT 
VE? SUS 
AMAR CHAND DAS~—Devrenpant-~ 
R&SPONVENT,. 

Mortgage bond, suit on—Recital, dental of truth of— 
Burden of proof. 

In a suit upon a mortgage-deed executed by the 
defendant, which contained a definite admission that 
the consideration recited in it had been received in 
cash, the defendant in his written statement set forth 
that the consideration for the deed was not a sum 
paid in cash but the admission of the defendant as 
the plaintiff's partner and agent ina business and 
that the deed was in fact a security bond: 

Held, that the onus was upon the defendant to 
prove that the bond which he signed contained a 
recital which-was nob in accordance with the facts. 
[p. 45, col. 1.] 

Appeal against the decree of the following 
judgment of Mr. Justice Roe, dated the 22nd 
December 1915, in Appeal from Appellate 
Jecree No 394 of 1914: — 

“This ig an appeal from a desision of the 
District Judge of Noakhali, reversing a de- 
gision of the Munsif of Lakhipore. The facts 
briefly are that.the defendant executed in 
fayour of the plaintiff a mortgage-deed for 


UASHS, 
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a consideration of Rs, 50 upona definite ad- 
mission that this sam bad. been received in 
cash. The plaintiff sues upon’ this deed. 
The written statement sets forth that the 
consideration for the deed was not a sum paid ° 
in cash but the appointment of the defendant 
to be the plaintiff's partner and agent in a 
mercantile business; that the deed was in 
fact a security bond; and that since no ae- 
caunt has been taken whereby it can be de- 
elared that the defendant ts liable under this 
bond for any specific sum, no decrees can be 
made against him Upon these pleadings an 
issue was framed, whether the bond is void 
for want of consideratinn.”” Upon this issue 
the learned Munsif held that the pl intrff’s 
case had been disproved and that the defend- 
ant’s case was the trne case. The learned 
District Judge on appeal held that the burden 
of proof was on the defendant to show that 
no consideration passed and that in view of 
the fact that the defendant had examined no 
witness but himself, it must be held that the 
defendant had failed to rebut the plaintiff's 
case. It is not the law that the burden of 
proof lies on the defendant in a case such as 
this. In his written statement he denied 
consideration, It was incumbent upon the 
plaintiff to give at least formal evidence of the 
passing of the consideration. Had this formal 
evidence been given, the defendant would, on 
the terms of the document, be bound by all 
laws of common sense to shew that the state- 
ment which he had himself signed was not 
a true statement. But in this case the plaint- 
iff examined only one witness. That wit- 
ness supported in foto the defendant’s story. 
When the plaintiff’s case closed the defendant 
had no care to rebut. The plaintiff was in 
the Munsif’s Court rightly non-suited. 

The appeal is allowed. Thedecree of the 
District Judge is discharged and that of the 
Munsif restored with costs in all Courta,” - 

Babu Akhoy Kumar Banerjee, for the Appel- 
lant,—The simple question for determination 
in this appeal is, on whom does the onus of 
proving the case lie? The District Judge 
held, and held rightly, that when the defend- 
ant alleges that the actual facta are 
different from what is stated in the bond 
execated by him he must prove those facts, 
Oa appeal the High Court reversed the 
finding of the District Judge. The High 
Court, I submit, fook an erroneous yiew iw 
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the matter, and the view taken by the 
lower Appellate Court is consistent with the 
provisions of the Evidence Act. Tke onus of 
proof is upon the defendant, and the Berend: 
, ant has failed to discharge the onus. 

‘Babu Romesh Chandra Sen, forthe Respond- 
ent.—Though in a case like this onus will 
ordinarily lie upon the defendant, still in this 
particular case no question of onus arises 
because the plaintif takes upon himself the 
onus of proving the case. See Makund v. 
Bahari Lal (1). l 

JUDGMENT, 

Wooprorre, J.— The learned Pleader who 
appears for the respondent states that he is 
unable to support Mr, Justice Roe’s judgment 
on the question of onus as stated by him. 
The onus was clearly on the defendant to 
prove that-the bond which he signed con- 
tained a recital which was not in accordance 
with the facts, for that bond states: “I have 
borrowed Rs. 50 (Rupees fifty) from your 
tahabil.”’ Both the plaintiff and the defend- 
ant in this case gave evidence, and the 
District Judge rightly held as to the party 
upon whom the onus of proof lay. Going 
further, he does: not accept the defendant’s 
case, and accordingly he decreed the suit. 
The decision in the Allahabad case to which 
we have been referred | Makund v. Bahori Lal 
(1) ]deals witha different set of circumstances, 
for there evidence was given only on behalf 
of the plaintiff, and the defendant’s evidence 
was not taken. The High Court there reversed 
the decision, because the effect of the judg- 
ment under appeal was to decree a suit in the 
face of the evidence actually given, and not- 
withstanding the fast that the defendant on 
whom the onus of proof lay had not been 
given an opportunity of establishing his 
defence. That is not the case here, where, 
as I bave said, both parties gave their 
evidence and on that evidence the Judge 
accepted the plaintifi’s story as being a true 
one. 

The appeal, therefore, mast be Jeton. the 
judgment and decree of the District Judge 


restored, and the respondent must pay the - 


costs of the hearing before us and before 
Mr. Justice Roe, 


MOOKERJEER, J.—l1 agree. 
Appeal allowed. 


* (1) 3 A. 824; A. v. N. (1881) 86; 6 Ind, Jur. 321; 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decrer No, 493-B oF 
1916. 
March 20, 1917. 

Present:—-Mr, Stanyon, A. J. ©. 
SURAJMAL—Derenpant— APPELLANT 
versus 

. PANDHARI— Pratntirr— RESPONDENT, 

Specific performance —Minor, suit by—Appeal, second 
—Plea in law, whether can be taken for first time. 

Tt is not within the competence of the guardian 
of a minor to bind the minor’s estate by a contract 
for the purchase of immoveable property, and as 
the minor is not bound by such contract there is no 
mutuality and consequently the minor cannot 


obtain specific performance of the contract [[p. 43, 
col. 1.] 

Mir Sarwarjan v, Fakhruddin Mahomed, 13 Ind. Cas, 
331; 39 I. A. 1; 390, 282; 160. W. N. 74 (1912) 
M. W. N. 22:9 A. L. J. 33:15 C. L. J.69;14 Bom, 
L. R. 5; 11 M. L. T.8; 21 M. L. J. 1156 (P.O), 
followed. 

A plea in law which goes to the root of the plaint- 
iff’s claim and arises on the facis found by the lower 
Appellate Court and is not affected by any facts out- 
side those findings may be taken for the first 
time in second appeal. [p. 46, col. 1.] 

Kanhaya Lal Kurmi v. Musammat Satiya, 1 N. L. R. 
1, followed. 


Appeal’ against the decree of the 
Additional District Judge, West Berar, 
Akola, dated the Sth August 1916, reversing 
that of the Junior Subordinate Judge, 
Akola, dated the 29th January 1916, 

Mr. M. V. Joshi for the Appellant. 

Mr. Vivian Bose, for the Respondent. 

JUDGMENT.—The material facts giving 
rise to this appeal arefew and simple. On 
the 4th Angust 1915 the defendant Surajmal 
bought a piece of land from one Mahadeo 
Ramkuwar for Rs. 600. This land adjoins 
the premises of . the plairtiff, who is a 
minor under the guardianship of his mother, 
On the th September 1915 the defendant 
entered into an agreement with the plaixtiff, 
through his guardian, to sell the site to 
him for Rs. 700; and Rs. 25 were paid to 
the defendant as earnest money and in 
part-payment. Subsequently the defendant 
resiled from the bargain, and, on the llth 
October 1915, the plaintiff’s guardian sued 
on his behalf to enforce specific performance 
of the contract. The first Court dismissed 
the suit for reasons which need not be 
mentioned here: but the lower Appellate 
Court reversed that decision, and has given 
the plaintiff a decree. The defendant has 
therefore, appealed, and now, for the frst 
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time, it is pleaded that the contract cannot 
be specifically enforced. It is, however, a 
plea in law which can be taken for the 
first time in second appeal. It arises on 
the facts found by the lower Appellate 
Court and is not affected by any facts outside 
these findings: Kanhaya Lal Kurmi v. 
Musammat Sattya (1). It is a plea that 
must succeed, The matter is concluded by 
authority which has been overlooked by 
the lower Appellate Court. |, in Mir Sarwar- 
jan vy. Fakhruddin Mahomed (2) in a suit 
for specific performance by a minor of an 
agreement for the purchase and sale to him 
of certain immoveable property, entered 
into by the manager of the minor’s estate 
and his guardian on his behalf, it was held 
by the Judicial Committee, reversing the 
decision of the Oaleutta High Court in 
the same case "Mir Surwarjan v. Fakharud- 
din Mahomed Chowdhury (3)], that it was 
not within the competence; either of the 
manager of the minor’s estate or of the 
guardian of the minor, to bind the 
minors estate by a contract for the 
purchase of immoveable property; that 
as the minor was not bound by the con- 
tract there was no mutuality; and that, 
consequently, the minor could not obtain 
specific performance of the contract. This 
decision was given despite an express finding 
by the High Ccurt that the contract, if 
carried out; would’ have been beneficial to 
the minor, 

The above case is absolutely on all fours 
‘with the present case, and the law held 
applicable to the former is indistinguish- 
able from the law applicable to the latter. 
Therefore, I allow the appeal, and re- 
versing the decree of the lower Appellate 
Court I dismiss the plaintiff’s suit. But 
as the appeal succeeds ona ground not 
taken in the Courts below, I direct that 
each party do bear his own costs in all 
three Courts. 


Appeal allowed. 

(1) 1 N. L. R. 1, 

(2) 13 Ind. Cas. 331; 39 I. A. 1; 39 0. 282; 16 €. W. 
N.74; (1912) M. W. N. 22; 9 A. L. J.83; 15 0. L. J. 
te F L. R. 5; 11 M. L. T. 8& 21 M. L. J. 1186 

P. C.). 

(8) 34 C. 163; 11 O. W. N. 34: I M. L. T. 360; 4 ©. 

L. J. 431. i 
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PUNJAB CHIEF COURT. 


Civic Reviston Petition No. 913 os 1915. | 


June 20, 1916. f 
Present:—Mr. Justice Shadi Lal. 
MUHAMMAD SAID AND ANOTHER—- 
PLAINTIFES—-PETITIONERS 
VOTEUS 
TIDDOO MAL AND ANOTRER-— DEFENDANTS — 


RESPONDENTS, 

Provincial Small Cause Courts Act (IX of `887), 
Art. 31—Suit for accounts, nature of--Sutt by agent 
against principal, cognizance of. 

A suit for an account within the meaning of Article 
31 of the Provincial Small Cause Courts Act is a 
special form of suit. It does not mean every case in 
which accounts have tobe looked into in order to 
ascertain the correctness or otherwise of the amount 
claimed by the plaintiff. The distinguishing feature 
of suits falling under Article 31 of the Act is the 
defendant’s duty to furnish detailed accounts, the 
plaintiff being more or less precluded by reason of 
the nature of the relations between the parties from 
putting the precise pecuniary outcome of those 
relations before the Court. [p, 47, col. 1.] 

The plaintiffs advanced a certain sam of money 
to the defendants upon the security of yarn, which 
the defendants agreed to send to the plaintiffs for 
sale as commission agents, The yarn was sold by the 
plaintiffs and the price was credited to the defend- 
ants. Plaintiffs sued for the recovery of a certain 
sum alleged to be due to them from the defendants 
on account: 

Held, that the suit was not one for an account 
within the meaning of Article 31 of the Provincial 
Small Cause Courts Act, inasmuch as ib was a suit by 
an agent against his principal, and that it was, 
eT cognizable by a Small Cause Court. ip. 47, 
col 2, 

Civil revision from the order of the 
Judge, Small Cause Court, Lahore, dated 
the 22nd July 1915. 


Mr. Mukand Lal Puri, for the Petitioners. 
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Mr, Badri Nath Kapur, for the Res- 
pondents, 
JUDGMENT.-—The question, which re- 


quires determination in this application for 
revision, is whether the suit brought by 
the plaintiffs against the defendants is 
one for an account within the purview of 
Article 31 of the Second Schedule to the 
Provincial Small Cause Courts Act, and is 
consequently excluded from the cognizance 
of the Court of Small Causes. Now a 
a perusal of the allegations in the plaint 
shows that the plaintiffs advanced a 
certain sum of money to the defendants 
upon the security of yarn, which the 
defendants agreed to send to the plaintiffs 
for sale as gommission agents. This yarn 


‘was sold by the plaintiffs and the pricé 


credited to the 


was defendants. The 
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plaintiffs sue for the recovery of Rs, 61-6-6 
alleged to be due tothem from the defend- 
ants on account. . 
There can be no doubt whatever that 
the mere fact, that the plaintiffs have 
chosen to put a definite money value 
upon their claim, does not determine the 
jurisdiction of the Court, which must 
depend upon the true nature of the suit, 
The matter is essentially one of substance, 
and the form, in which the claim is laid 
in the plaint, is of no real importance. 
At the same time, it is clear that a suit 
for an account is a special form of suit, 
16 does not mean every case in which 
accounts have to be looked into in order 
to ascertain the correctness or otherwise 
of the amount claimed by the plaintiffs. 
A special process is required to take an 
account and Smal! Cause Courts have no 
means of dealing with such an action. 
Therefore, it is excloded from the juris- 
diction of the-Small Cause Courts. But 
nearly every case brought in a Small 
Cause Court involves a certain amoant of 
the investigation of the accounts: of the 
parties in order to arrive ab the sum to be 
awarded. Such cases are not suits for an 
account within the meaning of Article 31; vide, 
inter alia, Konduru Runga Reddi v. Subbiah 
Setty (1). The distinguishing feature of 
these suits: seems to be 
duty to furnish detailed accounts, the 
plaintif being more or less precluded by 
reason of the nature of the relations 


- between the parties from putting the precise 


pecuniary outcome of those relations before 
the Court, see Maroti v. Balaji (2). 

Now the parties in this case stand in 
the relationship of agents and principals, 
and it is clear that an agent has no 
right to call upon his principal to render 
an account. The plaintiffs are, therefore, 
not entitled to sue the defendants for an 
account; and the present suit cannot be 


treated as one of that character. The judg- 
ment of the Calentta High Court in 
Kailas Ohandra v. Kiranenda Ghosh (8) 


Court deals with a 
between the 


cited by the lower 
case, in which the relation 


parties is described in the following 
terms:— 

(1) 28 M. 394. 

(2) 14 Ind. Cas. 786; 8 N. L, R. 86. 

(8)"10 Ind, Cas, 883; 24 ©. L. J, 187. 
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“The true relation between the parties 
is that as the defendant has from time 
to time accepted advances from the 
plaintiff, it is his duty to account for the 
sums received and spent by him. He is 
bound to show what sums have been 
spent in the purchase of materials from 
time to time.” 

This extract from the judgment shows 
that the defendant stood in the relationship 
of an agent to the plaintiff, and was, 
therefore, liable to render an _ account. 
That case is not at all parallel to the 


‘present case. 


For the aforesaid reasons I hold that 
the suit is not one for an account, and 
that is is cognizable by the Small Cause 
Court. Accordingly I accept the application 
for revision, and setting aside the order 
of the lower Court direct if to decide the 
oase upon the merits. The costs of this, 
application shall be costs in the cause, 


Petition accepted, Cas2 remanded. 
`y 


CALCUTTA HIGH COURT. 
APPRAL From ORIGINAL Deorer No. 415 or 
1915. 

June 15, 1917. 
Present:—Mr. Justice Richardson and Mr. 
Justice Walmsley. 

Tar FRALIJOOL THA COMPANY, 
LIMITED, AND ANOTHER—DEFENDANTE 
— APPELLANTS 
CETSUS 


NAGENDRO NATH CHOWDHURY — 


PLAINTIFF— RESPONDENT. 

Specific Relief Act (I of 1877), 8. 55—Injunction, 
suit for—Easement — Water rights, extent and scope of 
~~ Suit ta restrain use of watercourse, where no damage 
caused, maintainability of—Suit by transferee from 
Hindu widow—Limitation Act (IX of 1908), s. 27, 
applicability of to transferee from Hindu widow, 


Every body has a right todo any thing on his 
own land with regard to the diversion, storage 
or the uses of water in any way ho chooses, provid- 
ed that when he ceases dealing with iton his own 
land or when he has made such use of it ashe is 
minded to make, he is not to allow or cause that 
water to go upon his neighbour's land so as to affect 
that neighbour’s land in some other way than the 
way in which it had been affected before. [p. 53, 
col. 1. 
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A person has no right to obstruct the water of a 
natural stream, exept to the extent to which he 
has had prescriptive use thereof. [p. 52, col. 2.) 

A plaintiff, whose natural rights.in regard to 
watercourses are in danger of being infringed or 
further encroached upon by a new enjoyment on 
the part of the defendant, capable of being converted 
by user for the prescriptive period into a new right 
in the latter, has a good cause of action, apart from 
any question as to the amount of damage which he 
may have suffered or be likely to suffer. [p. 53, col. 1.] 

A plaintiff whose title to Jand is based upona 
grant by a Hindu widow, which may or may not 
he valid against the reversioners, can during the 
lifetime of the widow maintain a ‘suit for a perma- 
nent injunction restraining the defendant from 
diverting the course of the natural flow of surface 
water so as to affect hisland. [p. 54, col. 2, ] 

Obite:.— Section 27 of the Limitation Act does not 
apply to œ donee or transferee from a . Hindu 
widow in virtue of her powers as representing the 
estate, as in such a case the transferee succeeds the 
widow in her capacity as full owner and nob as upon 
the determination of her interest for life. [p. 54, 
col, 2.] . 

. Appeal against the decree of the Snb- 
ordinate Judge, first Court, Sylhet, dated the 


3lst May 1915. 


FACTS of the case appear from the judg- 
ment. 

Mr. S. R. Das (with him Mr. N. N. Sircar, 
M. 0. Naire and Babu Ambicapada Chowdhury), 
for the Appellants.—The Sub-Judge has held 
that by reason of putting up the bank in 1693 
the defendants have increased the burden on 
plaintiffs land, z.e. they have caused a 
larger volume of water to pass through the 
plaintiff’s land. Was the Sub-Judge entitled 
to do , tbat? No issue was framed as to 
whether the burden had increased or not. 
The defendants had no opportunity of 
giving evidence for the purpose of showing 
that the burden had not increased. I 
submit that the Sub-Judge was entirely 
wrong in coming to the finding that the 
burden: had increased when there was no 
issue onthat point. Even assuming that the 
burden had increased, the plaintiff would have 
no right to get. an injunction against my 
clients, if this burden had increased more than 
twonty years before the institution of the suit 
and if no damage has been caused. A main is 
entitled to decrease or increase the volume of 
water falling upon another’s land, provided 
he causes no injary thereby. Refers to Wood 
v. Wavd (1). 


(1) (1849) 8 Ex. 748 at p. 770; 18 Led. Ex, 305; 15 
Jur. 472; 77 R. R. 809; 154 E. R, 1047. 
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Mr, H. D. Bose (with him Mr, A. N. Chow: 
dhury and Baba Hemendra Kumar Dass), for ` 
the Respondents.—Referred’ to Baja of Ven- 
katagirt v. Raja Muddukrishna (2). Assuming 
that no damage was caused to the plaintiff 
by the defendants’ action, still the plaictiff*is 
entitled to an injunction, as the defendants’ 
acbion was an encroachment on the plaintiffs’ 
right and amounted to injuria. Refers to 
Santaravadivelu Pillai v. Secretary of State 
(3), Embrey v. Owen (4), Whalley v. 
Lancashire and Yorkshire Railway Company 
(5), West Cumberland Iron and Steel Company 
v. Kenyon (6) and Menzies v. Breadalbane (7). 


My friend gave up the issue as to my client’s 


title, so I need not enter into that question. 


Mr. Das.—No, I did not give up that 
question altogether. I say that the plaintiff 
under the pretended deed of gift from a 
Hindu widow has no title to maintain the 
suit, unless it is found that the gift is 
valid and operative not only against the 
widow but against the reversioners. 


Mr. Bose.—Can my friend say so in reply? 
Ido not know my position. 

[Ricwarpson, J.—Better let this 
stand over now “s 

Hollins v. Verney (5), Bain v. Swansea 
Waterworks Oompany (9) were referred to. 
Under section 27 of the Limitation Act, 
the plaintiff's suit cannot be barred 

Mr. Das, in reply.—Section 27 of the 
Limitation Act does not apply at all. In order 
to make it applicable the suit must bo at the 
instance. of the reversioners.. Here the 
plaintiff succeeds, ifat all, to the life-estate 
of the widow. There is no evidence of 
legal necessity for the gift. Refers to 
Churaman Sahu v. Gopi Sahu (10). It would 


point 


(2) 23 M. 15. 

(3) 28 M. 72; 15 M. L. J. 82. 

(4) (1851) 6 Ex. 353; 20 L, J. Ex. 212; 15 Jur. 633; 
17 L. T. 79; 86 R. R. 831; 155 E. R. 579. 

(5) (1894) 13 Q. B. D. 131; 53 L.J. Q. B. 285; 50 
L. T. 472; 82 W. R. 711; 48 J. P. 50). 

(6) (1879) 11 Ch. D. 782 at pp. 786; 737; 48 L. J. 
Oh, 793; 49 L. T. 703: 
a (1828) 8 Bligh (N.s) 414; 4 E. R.1387; 32 R. 


(4) (1831) 13 Q. B. D. 304 53 L. J, Q B. £20; SLL. 
T, 753; 33 W. R, 5; 48 J. P. 580. 
(9) (1851) 17 Q. B. 267; 20 L. J, Q. B. 482; 16 Jur, 
675; 117 E. R. 1282; 85 R, R. 453. 
a rt Cas. 945; 37 C. l; 13 C. W. N. 934, 10 C. 
ae 
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have been alright if the gift had been to 
the bride, the daughter of the widow, instead 
of the plaintiff, the bridegroom. The 
bridegroom might be of a higher caste, but 
the widow had no right to deprive the rever- 
sioners because she chose to give her 
, daughter in marriage toa man of a higher 
caste. In order to succeed in this suit, the 
- plaintiff must proye his case as well as his 
title. 

The decided cases go to show that where 
-there is no easement of passing water and 
you attempt to pass water on to your neigh- 
:. bour’s land it is not necessary for the neigh- 
bour, who wants to restrain you by an 
injunction, to prove damage; but where there 
is an easement right in the defendant 
and the mode of enjoyment is only 
altered or the burden on the plaintiff’s land 
18 increased, damage must be proved by the 
plaintiff, unless the alteration or burden is so 
great as to makean altogether new easement. 
If there is an easement right in the defendant, 
the defendant may do anything within his 
own land to collect or divert the water, pro- 
vided the water so collested or diverted passes 
into the neighbour’s land through the same 
channel and to the same extent. The whole 
thing is whether the volume has so increased 
or the altered mode of enjoyment is so new as 
to constitute a new easement, 


JUDGMENT,—The plaintiff and the prin- 
cipal defendant the Hralijool Tea Company, 
Limited, are the owners of adiacent tea 
_ gardens in the district of Sylhet, The other 

‘defendant is the Company’s manager. In 
. this’ Judgment 1 shall speak of the defend- 
ant company as the defendant. 


The plaintifft’s garden is on the east and 
the defendant’s garden on the west of a low 
range of hills (known as the Borail Hills) 
“running north and south, Near the middle 
of this range there is a gap andthe land 
here forms a basin towards which the 
drainage of the defendant’s garden from the 
north as well as the south naturally gravi- 
tates, though there was never any natural 
defined channel. The slope of the ground 
on the plaintiff’s side of the hills is similar. 
On this side a stream known as the Bogajan 
Cherra flows from north to south to a point 
opposite the gap where it turns due east 
` and eventually runs into the Son Bhil some 


4 


"land to the east, 
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miles away. A tributory stream from the 
south known as the Balia Cherra meets the 
Bogajan not very far from the point at 
which. the latter turns east. 

The gap andthe basin and some of the 
which is described in the 
second schedule of the plaint, belong to 
the defendant, but the defendant’s land does 
not extend to the Bogajan from which it is 
separated by land belcnging to the plaintiff, 
being the land described in the first schedule 
of the plaint. 

The suit was brought for a declaration, 
in the words of the third and principal 
prayer of the plaint, “that there is no nala 
or water passage for the drainage of water 
of the watershed and its slope towards the 
defendant’s garden across the land of the 
first schedule belonging to the plaintiff ”. The 


‘plaintiff also asked in the fourth prayer for 


a permanent injunction restraining the 
defendants “from diverting the course of the 
water of the ‘watershed’ and its ‘slope’ 
towards their garden across the plaintiff's 
land along the bundh on dag No, l of the 
second schedule or by cutting nala across 


“dag No. 2 of the said schedule or by any 


other means,” 

For a proper understanding of these 
prayers they must be read with paragraphs 
4,7, 8, 9 and 14 of the plaint. The plaintiff’s 
case as made in the plaint is. that the 
Borail Hills, including the gap, forms a 
natural watershed between the plaintiff's 
garden on the east and the defendant’s 
garden on the west, so that if not interfered 
with the surface of water of the whole of 
the defendant’s garden, including the land 
in the gap, would naturally find its way 
into the Kakra river on the west and 
would none of if flow to the east over the 
plaintifi’s land into the Bogajan. The posi- 
tion thus taken by the plaintiff was con- 
troverted in paragraphs 4,7, 8 and 11 of 
the defendant’s written statement. It may 
be stated at’ once thatthe finding of the 
learned Subordinate Judge on this part of 
the case is against the plaintiff and in 
favour of the defendant, The précise find- 
ing will be mentioned later when the issues 
are dealt with. 

In paragraphs 9, 15 and 17 of the plaint, 
the plaintiff refers to the artificial works 
construed by the defendant. The complaint 


s 
> 
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made is substantially that the defendant 
kad by means of an artificial drain protected 
by an embankment diverted the surface 
water of his garden or a considerable 
part-of such water and caused it to flow 
to the east over the plaintifi’s land. The 
auswer to these paragraphs will be found in 
paragraphs 9, 12 and 14 of the written 
statement. The most important is paragraph 
9, in which the defendant claimed a pre- 
scriptive right to an easement and asserted, 
in the last sentence of the paragraph, that 
the operations undertaken on the defendant’s 
garden had in the result “materially re- 
duced the “volume of water entering the 
Bogajan Cherra.” On this part of the case 
the findings of the learned Subordinate Judge 
are largely in favour of the defendant but 
partly also in favour of the plaintiff. 

Paragraphs 15, 18 and 22 - 24 of the plaint 
set out the damage which plaintif alleged 
that he had suffered. He attributed the 
inundation of his land in the years 1910 and 
1911 and the consequent destruction of his 
tea bushes and his tenants’ paddy to the state 
of things brought about by the defendant 
and the anticipated similar or greater 
damage in the future if that state of things 
were allowed to continue. 

The plaint also contains charges of tres- 
pass and so forth which need not now be 
noticed. 

Upon the pleadings a number of issues 
were framed. Nothing need be said abont 
the formal issues Nos. (1) to (3), nor 
about issues Nos. (4)-and (5) which relate 
to adverse possession and estoppel. As the 
learned Subordinate Judge has found, no 
question of adverse possession or estoppel 
really arises and. no such question has been 
argued before us, 

Issues Nos. (7) to (11) relate to matters 
of fact, Nos. (7) to (10) referring to the 
land in its natural state and No. (11) to the 
works carried out by the defendants, 

The most important issue in the case 
is No. (12), which relates to the easement 
claimed by the defendant. Itis in these 
terms:-- Whether there was any easement 
right over the said drain [the drain men- 
tioned in issue No, (11)] enjoyed by the 
defendants without interruption and as of 
right for a period of over twenty years.P If 
so, was that with the knowledge of the 


plaintiff or his predecessors?” 
+ 
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The next five issues Nos. (18) to (17) 
concern the plaintifi’s title and will be 
made the subject of a brief reference here- 
after. 

The remaining issues Nos. (18) to (21) 
relate to the reliefs claimed. Among these 
No. (19) raises the question of damage as 
follows: — Whether the overflow of water 
alleged in the plaint causes or is likely to 
cause damage and loss to the plaintiff’s pro- 
perty’.as alleged in the plaint.” 

It has been necessary to refer at some 
length to the pleadings and issues, because 
the first ground urged in support of the 
appeal is that the learned Subordinate Judge 
has decided the case upon a point which 
is not raised by the pleadings or issues and 
to which the evidence was not specifically 
directed. But before dealing with that 
argument, if will be well to state more 
particularly the facts found and proved, 
about which there is now little or no dispute. 

Firstly, ‘then, tbe learned Subordinate 
Judge has found,.and it is not now disputed, 
by the 
defendant the ‘natural outlet of the water 
collecting in- the depression or basin in the 
gap, which the Subordinate Judge calls the 
Gossain Bhil, would be towards the east. 
When the basin. fills, there being no arti- 
ficial obstruction, the spill water would 
escape to the east and find its way by a 
channel, which may originally have’ been 
ill-defined, first across the defendant’s land, 
then across the plaintiff’s’ land into ` the 
Bogajan and so into the Soi Bhil. As al- 
ready mentioned, this state of things is 
inconsistent with the general case made in 
the plaint and it is now conceded that the 
defendant has at least a right to a free 
passage to tbe east for. any overflow from 
the basin, though there may be a con- 
troveray whether this right is properly 
described as a natural right or. as an ease- 
ment; 

We next come to the group of facts relat- 
ing to the defendant’s interference with 
natural conditions. The defendant’s garden 
dates from the year 1882 or 1583. The 
part tothe south was first brought under 
tea. In order to protect the cultivated area 
from the hill-streams on the east, a water 
channel was excavated and an embankment 
was constructed on its west, the effect of 
which was to give a northernly flow to the 
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water from ths hills before it reached the 
garden. The channel and the embankment 
were extended northwards part passu with 
the extension of the area under tea. When 
the water ceased to be confived, it escaped 
into the low land on the west and thence 
owlng tothe slope of the ground into the 
basin in the gap. ` 

The manager of the garden in 1891 and 
1892 was Mr. R. L. Cooke, an enterprising 
gentleman, by whom a new system of drain- 
age was devised and with the permission of 
the defendant carried ont. His object 
was to drain the basin or part of it and to 
make the land fit for tea cultivation. With 
this object he constructed a main drain 
leading from the basin a north-westernly 
direction tothe Kakra river. It was part 
of the plaintiff's case that the drain was 
a natural channel and it is shown on the 
map as the Magura Bhil. But whatever 
its name may be, it is now conclusively 
established and admitted that it is not 
anatural but an artificial channel made 
by the agents and servants of the defend- 
ant, ` 

Mr. Cooke’s next care was to prolong the 
channel and embankment on the west of 
the hills as far north as the gap. The 
channel so prolonged led into the old drain 
running eastward to the Son Bhil. The 
extended obannel and embankment are 
shown ‘on the map as nala A and embank- 
ment B, while the Subordinate Judge calls 
the latter the long bundh or L. B. Both 
this extension and the new drain to the 
north-west were completed before 1892 or 
in the early part of that year; that is to 
say, they were completed more tban twenty 
years before the suit was brought. As re- 
gards these works that is not of much im- 
portance because so far the plaintiff takes 
no eXception-—probably no exception conld 
be taken—to what the defendant did. 


The controversy is now at any rate con- 
fined to the final work constructed by Mr. 
Cooke in order to complete his system of 
drainage. He extended embankment B 
across the old drain leading east so as to 
shut off that drain and the water of nala 
A from the basin. It is this embankment 
(which the Subordinate Judge calls the 
small bundh to distinguish it from the 
long bandh or embankment B) which 
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came to be the arus of the case. The 
extension had not been. completed before 
1893 and had, therefore, not been in exist- 
ence for twenty years when the suit was 
brought. 

As to the evidence, reference may be 
made to the depositions of Mr. Bryning 
and Mohammad Idris and to five letters 
written by Mr. Cooke to the defendant 
sompany in the month of January to April 
1892. Of the letters the most important 
is the last dated 4th April (Exhibit C4). 
This evidence shows generally what Mr. 
Cooke’s plans were and how they were car- 
ried out, but for present purposes its prin- 
cipal significance lies in its bearing upon the 
small bundh and the object with which that 
work was undertaken. 

The learned Subordinate Judge has found 
that the defendant has a right described as 
a natural right to the unobstructed flow 
of water from the basin to the east includ- 
ing the water derived from nala A and that 
he has acquired a prescriptive right to keep 
free of weeds and grass a channel 8 cubits in 
width from the basin to the Bogajan. He 
has found, however, that the construction 
of the small bundh wasa material altera- 
tion of or interference ' with the natural 
right, which substantially increased the 
burden upon the plaintifi’s land. He has, 
therefore, made a decree which, while it does 
not give the plaintiff all the reliefs he asked 
for, is generally in his favour. 


In appeal it has been contended: for the 
defendant that no case of increase of burden 
is put forward in the plaint and on the 
merits that no increase of burden has been 
established, 

As to the merits, it is atany rate rele- 
vant to inquire why Mr. Cooke made the 
small bundh and his reason cannot be 
better stated than in his own words, taken 
from his letter of 4th April 1892. In one 
paragraph he describes the state of things 
which existed before nala A and the drain to 
the west were finished. The water came into 
the garden and turned “all the north land 
shown as land now available for extension 
into a lake and remaining so until it could 
drain off slowly into the Sone Bhil 
(sic.) but as the Sone Bhil flood level 
is two feet higher than the. point where the 
old and new main drains meet each other 

4 


4 


- 


- 
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-this north.land remained practically a lake 
during .:the rains, ard the water was 
- generally- standing up .to the point in the 
-area--under tea. marked with a cross.” The 
plan to which Mr. Cooke was referring is 


. not. forthcoming, but “the point where the 
+ old-.and-new main drains meet each other” is 


* 


the; junction of nala A andthe old drain 
‘Jeacding. east. That. point; therefore, being 


- two feet..below the .Sone. Bhil flood level, 


- rains, no flow of .water eastward. 


formerly there was during the height of-the 
The 


» water" drained off gradually as the level 


. state of things. 


. fell, in the.Sone Bhil. 


“complete ais system of drainage. 
- this: 


It may be gathered, 
I. think, that the mere completion of mala 
A and embankment B would not alter that 
The water from nala A 
during the height of the rains would merely 


. mingle with and swell the water in the 


basin and as I have said the right of ‘the de- 
fendant. to conduct water through nala A 
is conceded. as well as his right to an 
outlet from tbe basin to the east. In the next 
paragraph Mr. Cooke refers tothe «mall 
bundh, which according to his plans was to 
He says 
“The new drain on the east side (7. e., 


-mala A already constructed) now confines 


.. the. stream (from the hills on the east) 


..and: takes them into the Sone Bhil drain, 


. the- mouth of which will be elosed with a 
-strong bundh when the new drainage system 
.is- completed, so that the Kakra main 
drain will only have to carry off the garden 
drainage and as there is a fall of seven feet 
from the lowest point in Eraliyool to its 
junction with the Kakra it is evident that 
it will do this perfectly, and having no 
hill streams runnirg into ff, it will not silt 
up with sand.” The object of the small 
bundh is clear. It was intended in the first 
place to prevent the hill streams and the 
silt they brought down from being carried 
by nala A into the basin and so overloading 
the new drain to the north-west. The 
only escape for the silt-laden water of 
mula A was to be by theold drain to the 
east and in order to improve that drain 
steps were taken at sometime or other 
after 1£98 to deepen it where it crosses 
the lands of schedule IJ and schedule I, 


‘Now, I am: disposed to be-of opinion that 
the original chanuel by which water escaped 


:-from:.the -basin to the Bugajan was sufi- 


P 
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ciently defined to merit the title of a natural 
watercourse, though the defendant may 
have since. acquired a further prescriptive 
right recognised by the Subordinate Judge’s 
decree to keep a certain width of the chanfel 
on the plaintifi’s land-free of water weeds 
and grasses. But the question whether the 
channel is a natural watercourse, the de- 
fendant’s right to its continued existence 
in its original state being then a natural 
right, or whether the right to the discharge 
of water from the basin by the channel is to 
be regarded as an easement is of little im- 
portance. The existence of the right is 
admitted and the case turns rather on its 
extent than its nature. As the change 
caused by-the erection of the small bundh 
occurred within twenty years of the suit, ° 
the defendant’s right at the date of the surb 
must be measured with reference to the state 
of things in 1892. On the facts set ont I 
find it difficult to resist the conclusion that 
the small bundh materially affected the 
benefit which the defendant had previously 
enjoyed. It is not sufficient to say, as was 
argued for the defendant, that. the- new 
drain tothe north-west diminished the volume 
of water which previously passed to the east. 
There was a change in the quality of that 
water, in so far as the quantity of silt 
suspended init became greater. There must 
have been changes also in the character of 
the flow of the water. Almost certainly 
the rapidity of the current increased, at any 
rate at-certain seasons, and probably there 
was a steadier flow from mouth to mouth. 


‘The flow would be irrespective of the level 


of the water inthe basin, whereas formerly 
it had depended on that level. So too the 
holding up of the water by the erection of 
the small bundh, a change which interfered 
with the gravitation of the water, would, to 
some extentat least, counteract the effect 
previonsly attributed to the high flood level 
uf the Sone Bhil. ; 


As to issue No. 19, the issue relating to ` 
‘damage’, I accept the finding of the learned 
Subordinate Judge that the evidence offered by 
the plaintiff falls far short of proving that the 
damage caused by floods in the particular years 
menticned in the plaint is dueto the small 
bundh, But apart from that, in my opinign, the 
facts are sufficient to bring the-case within the 
principle of the Madras case cited by the 
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Subordinate Judge. [Raja of Venkatagiri 
v. Raja Muddukrishna (2).). The principle 
is compendiously stated by James, L. J., 
in the English case referred to in the 
judgment, West Cum berland Iron & Steel Co. 
v. Kenyon (5): “I have always understood 
that everybody has a right on his own land 
to do anything with regard to tbe diversion of 
water, or the storage of water, or with regard 
to the usage.of water, many way he ‘chooses, 
provided that when he ceases dealing with it 
on his own land, when he has made such use 
of it, as he is minded to make, he isnot toallow 
or cause that water to go upon his neighbour’s 
land so as to affect that neighbour’s land in 


some other way than the way in which if had. 


been affected before.” In the present case 
the small bandh so altered the nature of the 
original flow of water from the basin as to 
constitute a new state of things. The ques- 
tion whether the defendant is or is not 
entitled to the enjoyment of the flow in its 
altered condition depends upon user, and at 
the date of the suit the right had not been 
crystallized by user for the prescriptive 

period. An observation of Lord Robertson’s in 
White y. White (11) may perhaps be applied 
mutatis mutandis to the present case:— It js 
equally obvicus that the concention of a mill 
as a growing concern, with expanding 
requirements, has no place in a discussion 
with. other riparian proprietors about a 
servitude constituted by use . . I 
hold that the respondents (mill- oware) have 
no right to abstract the water of this river 
except to the extent to which they have had 
prescriptive. use.” That observation seems 
toapply when an attempt is made, as here, to 
superimpose a newright upon an old right 
and it can make no difference in such a case 
whether the old right is a servitude or a 
natural right. A plaintiff, whose natural 
rightsare in danger of being infringed or 
further encroached upon by a new enjoyment 
on the part of the defendant, capable of being 
converted by user for the prescriptive 
period into a new right in the latter, has good 
cause of action apart from any question as to 
the amount of damage 
have suffered or be likely to suffer 
[ McOartney v. Landonderry and Lough Swilley 


(11) (1908) A, C. 72 at p $5; 75 L. J. P. C. 14; 49 
L. T, Ch. in 


which he may 
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Railway Oo, (12)]. It is not easy to find a 
case precisely in point, but I may refer to the 
observations of Lord Herschell and Lord 
Watson in MelIntyre v. MeGavin (13) 
and to the principle underlying the cases of 
Sampson v. Hoddinott (14), Baird vy. William- 
son (15) and Young v. Bankier Distillery 
Company (16). 

These considerations support the conelu- 
sion arrived at by the learned Subordinate 
Judge on the merits. 


Asto the pleadings, it is true that the 
plaint is founded on the theory that in its 
natural state the defendant’s garden would 
drain itself towards the west and not towards - 
the east. The theory assumes that the small 
bundh coupled with embankment is a sort 
of artificial watershed interfering with the 
natural watershed between the defendant’s 
garden on the one side and the plaintifi’s 
garden on the other. No doubt the theory 
has been shown and found to be largely 
erroneous. Nevertheless though the 
theory as a whole may be wrong, it does invite 
attention to the importance of the small bundh, 
That bundh was clearly struck at in para- 
graph 9 of the plaint and in the fourth of the 


reliefs claimed and in my _ opinion 
the defendants’ right to retain it is 
clearly involved in the pleadings and 
in the important issue No. 12, In paragraph - 


9 of the written statement embankment B and 
the small bundh are treated as one. embank- 
ment, constructed in January 1892, with 
the obiect of preventing “the passage of 


“water both into and ont of the said Bhil” 


(or basin). Itis asserted that “prior to the 
year 3892” the drain to the east was a 
“natural outlet for the water from the land 
belonging to the defendant company.” The 
right to the maintenance of the drain as 
altered by the embankment is claimed in 
substance as an easement, and it is added 
“that so far from the said drain and embank- 


‘ment prejudicially affecting the plaintiff's 


(12) (1904) A.C. 301 at p 313; 73 L.J. P. C. 73; 
91 L, T. 105; 53 W. R, 385. 

(13) (1893) A. ©. 268; 1 R. 246; 57 J. P. 548. 

(14) (1857) 1 C. B. ix. s.) 590; 26 L. J. C. P. 148; 
3 Jur. (N. s.) 243; 5 W.R. 230; 140 E. R. 242; 28L, 
T. (0. s ) 804; 107 R. R. 809. 

(15) (1863) 15 0. B. (N. s.) 376 at pp. 891, 392; 33 ` 
L. J. C. P 101; 9 L. T. 412; 10 Jur. (wx. 8.) 152; 12 W. 
R. 150: 143 E. R. 831; 137 R. R 5L 

(16) (1893) A. O. 691; 69 L. T, 839, 58 J. P. 1C0, 
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alleged property, they have in fact materially 
reduced the volume of water entering the 
Bogajan Cherra”, Clearly issues Nos. 11 
and 12 were framed in reference to paragraph 
Y of the plaint and paragraph 9 of the written 
statement. The last part of issue No. 11 
raises the question of the date of the con- 
struction of the small bundk (which on 
the evidence may be takén to be the 
early part of 1893) and issue No. 12 
relates to the rights by way of easement 
claimed by the defendant. It is true that 
there is no express issue whether the con- 
struction of the small bundh inereased the 
burden upon the plaintiff’s land but the ques- 
tion here, being not merely one of excess but 
of a change in the mode of enjoyment, is 
necessarily involved in the question of the 
defendant’s right to the easement claimed. 
The easement depends upon user and there 
is evidence on the record directed not only to 
the length of the user but also to the nature 
of the user before and after the small bundh 
was erected, Upon that evidence a desision 
has been arrived at and regard being had to 
the whole record .the contention that the 
learned Subordinate Judge decided the case 
upon a point not raised by the pleadings or 
issues and to which the evidence was not 
directed cannot, as it appears to me, be 
supported. 


We have carefully considered whether a 
-further inquiry should be directed generally 
_ as to the effect of the small bundh upon the 
plaintiff’s land. We are of opinion in the 
circumstances that a further inquiry would 
earry the matter no further and is, therefore, 
unnecessary. 

We have also considered whether any- 
thing short of a mandatory injunction to 
remove the small bundh would suffice. But 
if the defendant is allowed to retain that 
dam, there would be a difficulty in directing 
the plaintiff to remove the dam which he 
constructed across the channel on his own 
land. 

The conclusions arrived at are sufficient 
to dispose of the appeal but it may be as 
wellto add a few words on one or two other 
points touched upon in the argument before 
us. 

In the first place as to the plaintiff's 
title, it appears that the original owner of 
the property, whose daughter the plaintiff 


e 
. 4 


find a way out of the difficulty, but 
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has since married, died in 1899. He was 
succeeded by his widow who gave the property 
to the plaintiff by deed dated 25th Magh 
1316 (7th February 1910). The gift is 
expressed to have been made in pursuance e 
of a promise by the widow onthe occasion of 
the plaintiff’s marriage to her daughter and 
on his agreeing to reside in her house as 
gharjawat, the plaintiff, it appears, belonged to 
a family higher in the social scale than that 
into which he married. The marriage took 
place in 1907 and he and hig wife had since 
resided with the widow. It was argued for 
the plaintiff, on the authority of Churaman 
Sahu v. Gopi Sahu (10) and Ramasami Ayyar 
y. Vengiıdusami Ayyar (17), that the gift or 
transfer was binding on the reversioners 
entitled after the widow. If it was open to 


the widow as representing the husband’s estate » 


to make some such provision for her daughter, 
or son-in-law on their marriage, it might 
still be doubtful whether she acted reasonably 
and prudently in the exercise of her power. 
But neither the question of principle nor the 
question of fact need detain us, because 
as the learned Subordinate Judge has held in 
connection with issues Nos. 15 and 16, whether 
the plaintiff’s title 1s good against the rever- 
sioners or not, he has at least a sufficient title 
as against the defendant to support the suit. 


On the assumption that the reversioners ` 


are bound by the transfer, it was further 
argued for the plaintiff in connection with the 
question of limitation that he was entitled 
to the benefit of section 27 of the Limitation 
Act. On the facts found it is unnecessary for ' 
the plaintiff to have recourse tothatsection and 
we need not, therefore, decide the point. If an 
opinion had to be expressed, I should hold that 
the section does not apply to a donee or trans- 
feree from the widow in virtue of her 
powersas representing the estate. In such 
a case the transferee succeeds the widow in 
her capacity as full owner and not as upon 
the determination of her interest for life. 

It may be mentioned thatin response to a 
suggestion from the Court during the bear- 
ing of this appeal, the parties made an 
endeavour to arrive ata settlement. We have 
no doubt that both parties did their best to 
in the 


(17) 22 M. 113; 8 M. L. J. 170; 8 Ind. Dec. (N. s.) 
7 ; $ 
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result if was found impossible to reconcile 
their conflicting interests. 

In our opinion the appeal fails and must be 
dismissed with costs. 


Appeal dismissed, 


amma arai nabi angan 


PATNA HIGH COURT. 
Seconp Civit Appea No. 782 or 1916. 
May 18, 1917. 
Present:—-Mr. Justice Mullick. 
UCHAIT MANDAR AND OTHERS— PLAINTIFFS 
— A PPELLANTS 
Versus f 
GOSAIN SINGH BAIT AND OTaERS— 
DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 68— Mort- 
gage, usufructuary-~Mortgagee, dispossession of, from 
portion of mortgaged premises—Acquiescence—Interest 
from date of dispossession, whether can be allowed. 

Where a usufructuary mortgagee is dispossessed of 
a portion of the mortgaged property but continues in 
possession of the remainder for a considerable time, 
he must be deemed to have acquiesced in the dis- 
possession and cannot claim interest from the date 


of dispossession, although it may have been stipulated 
for in the mortgage-deed. [p. £6, col. 2 ] 


Appeal from a decision of the Subordinate 
Judge, Durbhanga. 

Mr. Sarosht Charan Mitra, for the Appel- 
lants. 


Mr. Rajendra Prasad, for the Respondents. 


JUDGMENT.—JIn this case the defendants 
first party executed a usufructuary mort- 
gage in favour of the plaintiffs on the 
25th of Savan 1805, the date stipulated 
for repayment being the 30th of Baisakh 
306, which corresponds to some- 
time in April 1899. In 1902 the third 
party defendant sued the mortgagors and 
the plaintiffs for declaration of title to and 
recovery of possession of half of this pro- 
perty and succeeded, The plaintiffs were 
thereby dispossessed of half their mort- 
gage security. Then in 1915 the mort- 
gagors sold to defendants second party, by 
a kobala, the remaining half of the pro- 
perty and the purchasers, on the strength 
of that kobala, dispossessed the plaintiffs. 
The second party defendants then deposited 
in Court the whole amount of the mort- 
gage-mony, which was Rs. 498. 
< On the 15th of May 1915 the plaintiffs 
Lrought the present suit for recoyery of the 
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principal sum with interest at 2 per cent. 
per mensem from 1902 up to the date of the 
suit. There is a prayer for the sale of 
the mortgaged property inasmuch as it is 
a composite mortgage, viz, a usufructuary 
mortgage as well as a simple mortgage. 

The plaintiffs, however, have remitted a 
sum of Rs. 408 on ascount of interest and 
claim only Rs. 377. The precise reason 
for this remission is not intelligible, but it 
is alleged in paragraph 7 of the plaint 
that asthe value of the mortgaged proper- 
ty is not sufficient, so a remission is made 
of Rs, 408, 

The Munsif decreed the suit for Rs. 498 
(which the plaintiffs have withdrawn under 
protest) with interest at 24 per cent. per 
annum and fixed six months for the pay- 
ment; and in default ordered that 5 bighas 
5 cottas, being half of the mortgaged pro- 
perty, be sold. 

On appeal the Subordinate Judge found 
that the mortgagees had acquiesced in the 
dispossession of 1902 and were not entitled 
to claim any interest. He accordingly dec- 
reed the suit only for Rs. 498 and dis- 
allowed the sum of Rs. 377 for interest. 

The present second appeal is preferred 


‘by the plaintiffs and there is also a cross- 


appeal by the defendants second party. 

The learned Subordinate Judge has relied 
upon the case of Partub Bahadur Singh v. 
Gajadhar Bakhsh Singh (1). In that ease 
the mortgagor made a usnfructuary mort- 
gage and then took the property in lease 
from the mortgagee. He also stipulated that 
he would pay interest at 24 per cent. per 
annum until delivery of possession. He 
failed to deliver possession of half the pro- 
perty and after the mortgagee had been 
in possession of the remaining half for 31 
years, the mortgagor brought a snit for 
redemption offering to the mortgagee only 
the principal amount. The mortgagee 
refused and demanded the payment of the 
principal amount with interest at 24 per 
cent, for the whole period. Their Lordships 
of the Privy Council held that the mort- 
gagee had acquiesced in the failure to de- 
liver possession and that as the the profits 
from the remaining half of which he had 
been in possession were sufficient, he 


(1) 24 A 521: 291. A. 148,70. W.N.97; 4B 
L. RB. +45; & Sar. P. 0. J. 810 (P. C), (pA Ban; 
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was not entitled to claim interestas a con- 
dition necessary to redemption at the rate 
stipulated in the bond. It appears from 
the judgment of their Lordships that the 
view that they took of the bond was that 
the interest was payable only on failure to 
deliver possession and that there was no 
contract by which the mortgagor bound 
himself to pay interest on dispossession 
after delivery of possession. 


It is sought to distinguish the above- 
mentioned case from the present case by 
showing that the bond now in suit speci- 
fically provides that interest at 24 per cent, 
per annum shall be paid upon dispossession 
of the mortgagee after delivery of possession. 
The case of Khuda Bakhsh v, Alim-unnissa 
(2) was similar to that of Partab Bahadur’s 
case. (1). The same principle was followed in 
Jhunku Singh v. Chatkan Singh (8). In the 
latter case the condition was that if there 
was avy defect in the mortgaged property 
and any manner of defect arose in the 
mortgagee’s possession, the mortgagee would 
be -entitled to interest; and their Lord- 
ships held that the defect referred to 
related to defect in the title of the mort- 
gagor whereby the mortgagee should fail 
to get possession, or having got posression 
should lose it. They also held that the 
mortgagee, having allowed the mortgagors 
to retain possession of a part of the mort- 
gaged property and having made no ‘claim 
in respectofthe stipulation in the mortgage- 
deed as to interest, was bound by his acequies- 
cence, 

The learned Vakil for the appellants has 
no case which will meet this case; but he 
relies on a decision of their Lordships of 
the Calcutta High Court in Ananda Chandra 
-Sen v. Parbati Nath Sen (4) in which the legal 
meaning of acquiescence has been explained. 
The learned Vakil contends that the mort- 
gagor could never have been led to believe that 
the mortgagee would not press his claim 
for interest . in epite of the omission to make 
this claim. for over 12 years, and he relies 
upon the principle that in order to establish 
the plea of acquiescence it must be shown 
that a decision to the contrary would 


27 A. 313; A. W. N. (1904) 278; 1 A. L. J. 715. 
Ind. Cas. 221; 31 A. 325; 6 A. L. J, 247. 
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amount to assisting a frardalent transac- 
tion. 

-In my opinion the question is one of 
inference to be drawn from facts. In this 
case the mortgage-bond entitled the mort- 
gagee to claim interest in the event 
of the mortgagor’s dispossessing him from 
a single inch of land; and in the alter- 
native, the mortgagee has the further right 
of claiming’ damages. So far as damages 
are concerned, a suit is partly barred by 
limitation and I think the present suit must 
be taken to be one entirely upon the mortgage 
and within the purview of section 68 of the 
Transfer of Property Act. The mortgagee 
was content to accept the income of half of 
the property for 12 years, namely, from 1902. 
Wedo not know whether the income of 
the property was more than the interest, if 
it was, then his claim for interest would not 
be maintainable. 

I cannot agree with the proposition that 
even if the profits received were, in excess | 
of the interest claimed, the mortgagee would 
be entitled to claim interest upon the contract 
as damages. 

Therefore if we consider the suit as one 
based solely on the mortgage-bond, what is 
the inference to be drawn from the conduct, 
of the parties? The learned Subordinate 
Judge was of opinion that the proper in- 
ferenve isthat the mortgagee was satisfied with 
the security that he got, apparently on the 
ground that it was sufficient to discharge 
the interest on his money. If it was open 
to the learned Subordinate Judge to draw | 
this inference, the question becomes one of 
fact and not one of law. It would only 
be a question of law if such an inference 
could not possibly be drawn from the facts. 
In my opinion theinference could be drawn 
and, therefore, the finding of the learned 
Subordinate Judge is conclusive. But even 
if it was a question of law and open to 
revision by me in second appeal, I 
am of opinion that the view taken by the 
learned Subordinate Judge was correct.. No 
reason has been shown for the mortgagee’s 
failure to object to the defect in the security 
for so long and, in my opinion, a reasonable . 
belief was engendered in the mind of the 
mortgagor that he was entitled to sell the 
remaining half of the security to the defend- 
ants second party, ° 
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In these circumstances the decision of tke 
learned Subordinate Judge is correct and the 
appeal must be dismissed with costs. 

As to the cross appeal, the lower Appellate 
Court has approved the Munsif’s decree grant- 
ing*costs to the plaintiffs on the ground 
that the defendants second party forcibly 
dispossessed the plaintiffs, In my opinion 
this discretion was judicially exercised and 
probably the plaintiffs would not bave insti- 
tuted -this suit at all if this dispossession had 
not taken place. 

The cross-appeal is, therefore, dismissed 
with costs, 

‘Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 820 
or 1915. 

June 5, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

Srimati ANILA DEBI AND ANOTHER-—- 
PLAINTIFFS- APPELLANTS 
versus 


MONI MOHAN MUKERJEE AND orners— 


DEFENDANTS — RESPONDENTS, 

Registration Act (XVI of 1908), ss. 72, 738, 76—Refusal 
of Sub-Registrar to register document on ewxecutant’s 
failure toappear—Appeal, whether lies—Procedwre-— 
Application under s. 73, dismissal of, for default- 
Registrar, power of, to restore. ý 

No appeal lies to the Registrar against the refusal 
of a Sub-Registrar to register a docament upon the 
wilful failure of the executant of the document to 
appear before the Sub-Registrar, as such failure 
amounts to a denial of execution within the meaning 
of section 72 of the Registration Act. In such a case 
the only procedure open to the party presenting the 
deed is to apply to the Registrar under section 73 
of i eet Act to direct registration. [p. 58, 
col, 1. 

When an application under section 73 of the 
Registration Act has-been dismissed for default, the 
Registrar has full power to restore the matter and to 
re-hear the case, at any rate before he has finally 
dealt with the matter under section 76 of the Act, 
p. 68, col, 2.] 


Appeal against the dearee of the District 
Judge, 24-Pergannahs,: dated the 6th April 
1415, reversing that of the Subordinate 
Judge, Alipore, dated the 30th January 
1914. 

FACTS of the case appear from the judg- 
ment, 
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Dr. Dwarka Nath Mitter with him. Babus 
Dwijendra Nath Mukherjee, Narendra Nath 
Bose and Sripati Ch. Ohewdhury), for the 
Appellants.——-The appeal arises out of a suit 
for setting aside a lease alleged to have 
been granted by the plaintiffs, Where a 


-Sub-Registrar refuses to register a deed for 


want of admission of execution, no appeal 
lies to the District Registrar against the order 
of refusal. lt has been held that a wilful 
default to appear before the Registrar would 
amount to a denial of execution. See Kudrath7z 
Begum v., Najibunnessa (1), Radhakissen 
Rowra Dakna v. Chooneeloll Dutt (2). The 
appeal made to the Registrar was incom- 
petent. In such a case the proper course is to 
take proceedings under section 73 of the 
Registration Act. 

Then when the appeal before the Registrar 
was struck off for default, the Registrar 
illegally restored the appeal although he had 
no jurisdiction to do so. The Registrar 
cannot restore a case struck off for default 
because the Registration Act does not 
empower him to do so, and he cannot act 
outside the procedure laid down in the 
Registration Act. The Registrar is not a 
Judicial Officer and he cannot act according 
to the provisions of the Code of Civil Proce- 


dure. The restoration of the appeal which 
was dismissed for default was without 
jurisdicticn. 


Babu Dwarka Nath Chakravarty, for the 
Respondents:—-The question of jurisdiction 
was not raised in any of the lower Courts. | 

It can be raised for the first time even 
now. If there was a total want of juris- 
diction, omission to take that objection 
would not give jurisdiction. 

Then as regards the merits, the first Court 
found that there was no passing of considera- 
tion. The lower Appellate VUourt did not 
deal with this question of passing of con- 
sideration, nor did 1t definitely upset this fnd- 
ing. 

The document in question was alleged to 
be executed by a pardanashin lady, and it must 
be proved that she properly and thoroughly 
understood the contents of the docnment. 
The lower Appellate Court says that it is 
very difficult to come to a distinct finding 


I 25 O. 98; 18 Ind. Dec. (xN. 3.) 63, 
2) 50. 445; 6 Ind. Jur. 312; 50. L, R. 172; 2 Ind. 
Dec. IN. 8) 894, 
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as regards that, and because it is very 
difficult, therefore, the learned Judge takes 
it for granted or rather assumes that she 
properly understood the contents of the 
document. Considering the relations between 
the parties, the burden of proving good faith 
is, under section 111 of the Evidence Act, on 
the defendant, and he has failed to doso. 
The lower Appellate Court wassnot justified 
in saying that there was no fiduciary rela- 

tion between the parties, although from the 
` written statement and the document itself 
it appears that the defendant was a great, 
friend of the plaintiff’s husband and was 
looking after the latter’s estate. 

Babu Dwarka Nath Ohakravarty (with him 
Babus Mohendra Nath Roy, Asita Ranjan 
Ohatterjee and Sailendra Nath Chatterjee), for 
the Respondents, was not called upon in reply. 

JUDGMENT. 

Fretcser, J.—This is an sppeal by the 
plaintifis against a desision of the learned 
District Judge of 24-Pergannas, dated the 6th 
April 1915, reversing a decision of the Sub- 
ordinate Judge of Alipore. The suit was 
brought by a Hindu widow to set aside a 
permanent lease which was alleged to have 
been granted by her. The document was 
presented to the Sub- Registrar for registra- 
tion on the 17th February 1910. The eze- 
eutant having been duly summoned failed to 
appear. Thereupon the Sub-Registrar held 
that there was a denial of execution by the 
execatant and declined to register the deed. 
The authorities in this Court establish clearly 
thata wilful failure to appear before a Sub- 
Registrar amounts to a denial of execution 
within the meaning of section 72 of the Re- 
gistration Act. Therefore, no appeal lay 
upon the decision of the Sub. Registrar to the 
Registrar. The only procedure open to the 
party presenting the deed was to apply to 
the Registrar under section 73 of the Regis- 
tration Act to directh registration of the 
document. That appears to be the course 
which should be adopted in such a case. It 
is quite true that there is a document, on the 
record, called “ Hazira of witnesses ” in which 
the heading is Appeal No. 25 We lave gone 
through the record and we have found that 
there are other documents which are headed ag 
“applications.” It seems, therefore, that per- 
haps a mukhttar or a Pleader headed this 
list of witnesses as an sppeal. It cannot be 
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held to be an appeal inviting a Court to 

exercise a jurisdiction that it has not got, 
instead of one that it has got. It is quite a 
novel way of stating that a person exercising 
judicial or quasi-judicial jurisdiction should 
assume that the document presented to ‘him 
was presented to be acted upon under powers 
that he had not got rather than under powers. 
that he had. However that may be, we must 
take it as an application presented to the 
Registrar which he could hear and determine, 
and the application which was made after the 
denial of execution was an application under 
section 73, That application under section 
73 was dismissed for default on the zOth Sep- 

tember 1910. There was an application for 
restoring the case. It was not:an application 

for review, It was presented to the Regis- 
trar who directed on the application the case, 
to be restored. It has been objected to by” 
Dr, Mitra in this case that the Registrar had 
no power to restore the .case.. This is the 
only point in the case which caused us any 
trouble. Dr. Mitra wanted to show, after 
calling for certain records from the lower 
Court, that the Registrar had conclusively 
exercised his jurisdiction in dealing with the 
case under section 76 by recording his rea- 
sons in Book No 2. It is difficult to urge 
that the Registrar was not competent to 
restore the case. Book No. 2 is not given 
in evidence and in its absence we cannot 
assume that the Registrar, when be restored 
the case, had ceased to have any power to 
deal with the case after taking evidence. 

The presumption is the other way. The 
presumption is that the Registrar had acted in 
a regular and proper manner. Apart from 
that, there is no evidence that the Registrar 
when he restored the case -bad finally cealt 
with the matter under section 76 and, there- 
fore, could not proceed to hear the case on 
the merits. We think that on the record as 
it at present stands we must take it thdt the 
Registrar had full power to restore the matter 
and re-hear the case. The fact that the 
Registrar did proceed to restore the case and 
re-hear it gives rise to a presumption that the 
Registrar had acted in a regular and proper 
manner. 

The other points raised turn on the Heii, 
The first point is tbat the learned Disirict 
Judge had omitted to find that the considera- 
ticn money of Rs. 10u fer the grant of the 
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land was paid. [tis stated that that point 
was not dealt with by the learned District 
Judge in his judgment. That is so in so far 
as it is not stated directly, but the evidence 
showg that Rs. 100 was paid and we cannot 
read the judgment of the learned District 
Judge without coming to the conclusion from 
the facts placed before him that in his view 
this Rs. 100 was paid. In that portion of 
his judgment where he compares the terme 
of the two leases, he states that the fact of 
the plaintiff executing a patta subsequently 
in favour of another person for a higher 
salami and for higher rent may possibly 
supply the motive for this case. From this 
we hold that the learned Judge must have 
come to the conclusion that this Rs. 100 had 
been paid. Otherwise his statement would 
ebe meaningless. I agree with Dr. Mitra that 
it would have been better if the learned 
Judge had added a statement in his judg- 
ment that this Rs. 100 had been paid. It is 
quite possible that the learned Judge having 
to write a lengthy judgment had, by an 
oversight, omitted to add this statement. 
But no one scan suggestthat he meant to 
find that Rs. 100 was not paid. 

The next point raised by Dr, Mitra is 
that ‘as the lady was a pardanashin lady, it 
was necessary to prove that she fully 
understood the: transaction. The learned 
Judge remarked thatit was very difficult 
for defendant No. 1 to prove that plaintiff 
No, 1 did understand what she was doing 
and that before entering into the transac- 
tion she had proper independent advice I 
thibk, having regard to’ the express finding 
of the learned Judge, made about nins lines 
higher up the above sentence, that the 
plaintiff had fully understood the transac- 
tion, that this statement was only an un- 
fortunate way of expressing that she fully 
understood what she was doing. I suppose 
what tke learned Judge meant was that the 
defendant was pressed with an up-hill task 
and notwithstanding that he managed to 
reach the goal,’ namely, to convince the 
learned Judge that plaintiff No. 1 had fully 
understood the transaction. 

Then as to tbe fiduciary relationship. 
There, is no relationship established or 
appearing on the facts as to necessarily 
give rise to a fiduciary relationship. It 
may be that defendant No. 1 was a close 


INDIAN OASES. 


99 


friend of the lady’s husband, but that 
does not mean that he was in a fiduciary 
relationship to the lady. A man might 
have collected rent on behalf of the lady’s 
husband and not be ina fiduciary relation- 
ship to the lady. <A case like this is not 
similar to that of guardian and ward or to 
that of guru and chela, in which the Court 
holds for various reasons that the relation- 


ship when established is fiduciary. No 
such relationship is established in this 
case, 


The appeal fails and is dismissed with 
costs, 
Newsoutp, J.—I agree. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvik Appeat No. 1938 or 1914, 
May 9, 1917. 

Present: ~ Mr. Justice Chevis and 

i Mr. Justice Shadi Lal. 
LOK CHAND AND OTHERS — PLAINTIFFS — 
APPELLANTS 
VETSUS 


HAZAR KHAN AND ANUGTHER — D FENDANTS 


— RESPONDENTS. 

Mortgage—Provision for redemption on payment of 
mortgage money—Sale of equity of redemption — 
Vendee undertaking to pay mortgage money, effect of— 
Interest, whether charge on property—Vendee, liability 
of. 

One D. mortgaged certain land to the plaintiffs 
for Rs. 700. The mortgagees were to hold possession 
and the income was to cover theinterest on Rs. 420, 
while the remaining Rs. 280 was to carry interest at 
Rs. 2-1-4 per cunt. per mensem payable half yearly, 
with compound interest at the same rate in case of 
default. It was further agreed that the land should 
be redeemable on payment of the zar-t.marhuna. 
After D.s death his son S. sold the equity of redemp- 
tion to one H. for Rs. 700, out of which Rs. 60 were 
paid in cash and Rs. 640 were kept with the vendee 
to redeem the mortgage. The sale-deed provided 
that the vendee would be liable for any moneys 
that should turn out to be due to the mortgagee over 
and above Rs. 640. H. started proceedings under 
the Punjab Redemption of Mortgages Act and 
got possession of the land. The mortgagees there- 
upon bronght a suit for Rs. 1,285 interest and 
compound interest on Rs. “80 against S. and H.: 

Held, (1) that as there was nothing to show that H. 
knew that any interest was chargeable, he was not 
personally liable for it; [p. 61, col. 1.] 
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(2) that according to the terms of the mortgage- 

deed the mortgagor himself could have redeemed 


the land on payment of the mortgage money alone 
and his vendee could not be in a worse position; [p. 


61, cols. 1 42.) 
Aulia Khan v. Kashi Ram; 17 Ind. Cas. 677; 45 P, 
R. 1913; 25 P. W. R. 1918; 145 P. L. R. 1913, fol- 


lowed. 
(3) that the interest was no charge on the land and 


the plaintiffs could not, therefore, follow the Jand, 


[p. 61, col. 2.] 
Second appeal from the decree of the 


Divisional Judge, Attock, dated the 30th June 
1914, reversing that of the District Judge, 
Attock, dated the 24th November 1913, 
decreeing the claim for Rs. 1,039 against 
Hazar Khan. 

The Hov’ble Rai Bahadur Pandit Sheo 
Narain and Mr. Ralli, for the Appellants. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondents. 


JUDGMENT.—In 1881 Dulla mortgaged 
certain land for Rs. 700. By the terms of 
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We would here remark that in many such 
cases the Punjab Redemption of Mortgages 


Act seems to us to inflict hardship on the 
mortgagee, who, as long as he isin posses- 


sion, cannot he made to give up possession. 
until he has been paid not only his principal . 


debt but also all arrears of interest, no 


matter how many. years’ interest may, be due.. 


But when he has once lost possession .in the 
course of proceedings under the above Act, all 
that he can do is to sue forany sum which 


he may claim asstill being due to him, and... 
here his claims to interest. must be confined . 


to the period allowed by the law of limitation. 
In the present case, 
real hardship, as will be shown later, on, 


e 


- 
~ 


however, there ‚is no . 


the interest not being a charge on the land.. 


The first Court noted that Saltan , was a 


man of straw, who.had nothing left to satisfy . 


any Cecree, and that Sultan had sold to Hazar 
Khan, .a relative, who. had bought. with full 


the mortgage the mortgagees were ‘to hold” knowledge of the mortgage., The first Court 


possession, and the income was to cover the 
interest on Rs. 420, while the remaining 
Rs. 280 was to carry interest at Rs. 2-1-4 per 
cent. per mensem, payable half 'yearly, with 
compound interest at the same rate in case of 
default. The land was redeemable on pay- 
ment of the mortgage money, zar-i-marhuna, 
Dulla died, and his son Sultan sold equity of 
redemption to Hazar Khan for Rs. 700. 
Rupees 60 were paid to Sultan in cash snd 
Rs. 640 were kept by the vendee to redeem 
the mortgage. In the sale-deed the vendor 
. writes: “If more than the above mentioned 
Rs. 640 should turn ont to be due to the 
mortgagee the vendee will pay it, it will be 
no concern of mine.” Hazar Khan started 
proceedings under the Punjab .Redempticn- 
of Mortgages Act, and got possession of the 
land from.the mortgagees on payment of 


Rs. 700. 
The mortgagees have now brought this 


suit for Rs. 1,285, interest and compound - 


interest,. caledlated on Rs, 280 from March 


1907.to August 1913, against Sultan and . 


Hazar Khan. | 
The plaintiffs seem to have intended- to 


limit their claim. to interest for six years 


prior to suit, though as the first Court points - 


ont they have really claimed. for €; years- 
and not for 6 only. Interest -for the former 
years the plaintiffs have not claimed as time- 


barred, 


held that Həzar Khan could not be in a . 


better position than Sultan, especially as the 


sale-deed threw on him the burden of satisfy- 
So the first Court - 


ing the mortgage-debt. 
passed a decree against Hazar Khan alone for 
Rs. 1,039, which it fonnd to be the correct 
sum due for the six years next prior to snit, 


Hazar Khan appealed to the District Judge, 
who, on the strength of Muhammad Sadiq 


v. Musamuat Sahib Bibi (1), held that Hazar . 
Khan was not liable, and so aacepted the - 
appeal and made the decree one against 


Sultan alone. 

The plaintiffs appeal to this Court, - The 
only point which has been argued on plaintiffs? 
-behalf is that Hazar Khan is personally 
liable. Counsel quoter Daropti v. Juspat Rai 
(2}, Khwaja Muhammad Khan v.” Husaini 
Begum (3), Rakhmabai v. Govind (4), 
Shuppu Ammul v. Subramaniam (5) and 


: Arumuga. Goundan v. Chinnammal (6). All . 


54 P. R.1504; 64 P. L. R. 1902. 
49 P. R. 1905; 26 P. L. R. 1905, 
7 Ind. Cas. 237; 32 A. 410; 14 C. W. N. 865;7 
L. J. 871; (1910) M. W. N. 313; 8 M. L. T, 147: 12 
L. J. 205; 12 Bom. L. R. 638; 20 M. L. J. 614, 87 L 
. 152. 
(4) 6 Bom L. R. 42I, 

(5; 4 Ind, Cas. 1083; 32 M. 238; 19 M, L. J. 789; 33 
M. 238; 8 M. L. T. 249. 

(6) 12 Ind. Cas. 185; 10 M. L. T. 214; 2 MLL. L 
918; (1911) 2 M. W. N. 524, 


C. 
A 
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‘these rulings seem tous only today down 


- knew that any interest was chargeable. 


that where there is no privity of contract 
between the plaintiff and the defendant the 
latter is still liable if the plaintiff is a 
beneficiary under any contract between the 
defendant and a third party. Reliance is 
placed on the clause in the sale-deed which 
recites that if more than Rs 640 turns out 
to be due to the mortgagees, it is the vendee 
and not the vendor who is to pay up. But 
in the first place no reference is here made 
to any interest, so this clause might well 
refer only to the principal mortgage debt; 
there is nothing to show that Hazar Khan 
And 
in the next place we do not think it can be 
said that plaintiffs were beneficiaries under 
this contract; the clause was inserted, in 
our opinion, not with the object of benefiting 
the plaintiffs but with the object of freeing 
Sultan from any further liability to pay the 
mortgage debt. We hold, therefore, that the 
District Judge has rightly refused to hold 
Hazar Khan personally liable for the claim 
to interest. 


It wil], however, be nbserved that all that 


Muhammad Sadiq v. Musammat Sahib Bibi 
(1), on which the learned District Judge 


‘relies, decides is that the purchaser of the 


equity of redemption is not personal'y liable, 
and we were at first disposed to question 
whether a decree could not be passed against 


' » Hazar Khan to be executed only by process 
But as ` 


against the. land in question. 
Mr. Shafi points out, the deed provides for 
redemption of the land on payment, not of 
the mortgage debt plus interest, but simply 
on payment of the mortgage money, zar-7- 
marhuna, What is meant by zar-t-marhuna 
is clear from the use of the same expression 
in other parts of the deed; we read in one 
place that so much of the zar 7-marhuna is to 
bedr interest, and in another place we read 
that the zar-z2-marhuna has been received by 
credit to book account. So Aulia Khan v. 
Kanshi Ram (7), on which Mr, Shafi relies, is 
just in point, and Rai Bahadur Sheo Narain 
owns that he cannot distinguish it. As the deed 
itself provides for redemptior’ on payment of 
the principal mortgage debt, even the original 


‘smortgagor could have redeemed on payment 


*(7) 17 Ind. Cas, ae 45 P.R 1018; 25 P. W.R. 
1913; 145 P. L. R. 1913 
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of Rs, 700 and the mortgagor’s -vendee 
gannot be in a worse position. The interest 
is not a charge on the land, So the plaintiffs 
cannot follow the land. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


PATNA HIGH COURT. 

Letrers Patent Apprat No. 55 or 1917. 

June 6, 1917, 

Present:—Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice Mullick. 
UPENDRA LAL MISRA— 
APPELLANT 
UETSUS 
MOTI THAKUR AND OTHERS— 
RESPONDENTS. 

Bengal Cess Act (IX B. C. of 1880), s. 20 (b*, appli- 
cubility of—Landlord and tenant—Bhaoli land ~ Road 
cess return—Recovery oj rent at rate hiyher than that 

mentioned in return. 

Section 20 (b) of the Bengal Cess Act does not 
apply to bhaoli batai holdings. [p. 63, cols. 1 & 2.) 

In the case of bhaoli balai holdings the landlord is 
entitled to recover rent at a rate higher than that 
mentioned in the road cess returns. [p. 62, col. 2; p. 
63, col. 1. ] 

Letters Tatent Appeal from a  dasision 
of Mr. Justice Atkinson, confirming that 
of the District Judge, Mozaffarpur. 

Mr. Sorosht Charan Mitter, for the Appel- 
lant. 

Mr. L. N. Sinha, for the Respondent. 

JUDGMENT. 

Cuamisr, O. J—The question for decision 
in this appeal is how, if at all, section 20 
(b) of the: Cess Act (Bengal Act 1X of 
1880) applies to suits for the recovery of 
the value of the landlord’s share of the 
produce of land held on the bhaoli batai 
system. 

The plaintiffs put in a return in the 
form prescribed by section 14 of the Act, 
in column 5 of whieh they stated that 
the ‘annual rent” was Rs. 28-12.0, 
be shown later, the 
value of the landlords share of the 
crop onan average of the last three years, 
The present suit relates to about one-fifth 
of the holding and if section 20 (b) of 
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the Cess Act applies to the case in the such cases to obtain a fairly correct 
manner suggested by the defendants, the estimate.” The result is that neither the 


plaintiffs are nof entitled to recover at a 
higher rate per annum than Rs. 5-15-0 
per bigha. If section 20(b) does not apply, 
the plaintiffs are entitled to a much larger 
sum on account of the years in suit. The 
Munsif held that -the section did not 
apply to sucha case. The District Judge 
held otherwise and his view was accepted by 
Mr. Jastice Atkinson. 


The Act provides for the imposition of 
a road cess and public works cess upon 
immoveable property and for the assessment 
of those cesses uponthe “annual value” 
of lands and on the annual net profits of 
miner, quarries and the like, Section 4 of 
the Act defines the “annual value’of any 
land, estate or tenure as the total rent 
which is payable, or, if no rent is payable, 
would on a reasonable assessment be payable 
during the year by all cultivating ratyats 
of such land, estate or tenure, or by other 
persons in the actual- use or occupation 
thereof, and it is explained that when rent 
is payable in kind the money value thereof 
shall for the purposes of the Act be taken 
to be the annual value of the landlord’s 
share of the crop, calculated on an average for 
the three years next preceding any valuation 
or re-valuation under the Act. Upon a pro- 
‘ glamation being issued under section 14 of the 
Act, or an order béing issued under section 
15, and a notice being served under 
section 16 every holder of an estate is 
required to lodge a return in the form 
given in schedule A to the Act giving 
the particulars in such form set forth, 
Column 5 of Part II of the form is for 
the “annual rent.” The annual rent of a 
bhaolt batai holding is a certain share of 
-the produce. There appears to be no pro- 
vision in the Act which either permits or 
requires the holder of an estate to enter 
in column 5 the “annual value” of his 
share of the produce of bhaolz batai land. 
But in practice that is what is done, see 
Rule 54 made by the Locoal Government 
under the Act which runs as follows:— 
‘Re-valuation officers should scrutinize with 
special care returns for lands of which 
the rent is paid in kind. The afnual 
value of these lands is frequently greatly 
understated and steps should be taken in 


rent nor the rate of rent is entered ina 
return under the Act in the case of bhioli 
lands. p: 9 


The question is whether the holder of an 
estate is debarred by section 20 (6) of 
the Act from recovering on account of any 
year more than the “annual value,” as 
given in his return, of his share of the 
produce of bhaolt batai land. It may be 
that the holder of an estate is required to 
enter bhaolt batas holdings in his return 
and that if he does not do so, he is 
debarred by clause (a) of sestion 20 
from recovering any rent for such holdings. 
But does clause (b) of section 20 apply 
to bhaolt batas lands and if it applies, 
what is the meaning with reference to“ 
gush lands of the words “rent at any 
higher rate than is mentioned in such 
return’? The rent payable by the tenant 
of land held on the bhaoli batai system is 
produce of that land and the rate would 
appear to be the Jandlord’s share of that pro- 
duce. In theory the landlord can compel the 
tenant to hand over his (the landlord’s) share 
of the produce. In practice the landlord 
sues for his share of the produce and „in 
the alternative for the value of that share, 


“br, if the suit is brought after the produce 


has been carried off by the tenant, the 
landlord sues only for the. value of his 
share of the produce. It has, nodoubt, been 
held in many oases that a suit for the 
value of the landlord's share of the pro- 
duce of bhaolt land, whether dhaoli batar or 
bhaoli danabundi, is a suit for rent within 
the meaning of the Second Schedule to the + 
Provincial Small Cause Courts Act, but 
such a suit is nevertheless a suit for the 
recovery of the value of the landlord’s 
share of the produce, t.e. for compensation. 
It is conceded that if and when the land- 
lord can enforce his right to his share of 
the produce, he may take the whole of his 
share whatever he may have entered in his 
return under the Cess Act, but it is con- 
tended that “if the tenant succeeds in carry- 
ing off that share, the landlord is not 
entitled to recover on account of the value 
of that share more than the sum which he 
has entered in his return. As I have 
already said, I can discover no provisior of 
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the Act which permits or requires a land- 
lord to enter in his return the value or 
“annual value” of his share of the produce 
of a holding. In my opinion a . landlord 
doeg not, by entering that value. according 
to the rule for determining the annual 
value of a holding, debar himself from re- 
covering the actual value of his share of 
the produce which his tenant may succeed 
in carrying off. ; 

It appears to me to be impracticable to 
apply section 20 (b) tosuch a suit as this. 
Strictly speaking the plaintifis are not suing 
for rent at all but for compensation, and 
what they entered in their return was not 
the rent but the annual value of the whole 
or part of an estate. The rate of rent 
which they were entitled to recover when 
they made their return was, and now is, 
not any sum in cash but onehalf of what- 
ever their share may be of the produce of 
the holding. The reference in the latter 
part of clause (b) of section %0 to the 
enhancement of rent suggests that the clause 
is intended to apply only to cash rents, 
Lastly we have the significant fact that 
the ‘most experienced Legal Practitioners in 
this Court cannot remember any instance 
in, which section 20 (b) of the Cess Act has 
been applied to such a case as this. 

The conclusion ‘at which I have arrived 
is that section 20 (b) of the Cess Act does 
not apply to the present case at all, 

I wonld allow this appeal, set aside the 
judgment of the learned Judge of this Court 
and the decree of .the District Judge with 
costs of both hearings in this Court and 
remand the case to the Court of the Dis- 
trict Judge for trial on the merits. 

MULLIOK, J—I entirely concur with the 
judgment that has just been delivered. The 
plaintiff is the proprietor ofan estate within 
the meaning of the Cess Act OX B. O. 
1880) and sues for rent for the years 1318 
to 1320 F, S. in respect ofa .bhaoli batas 
holding measuring an area of. 1 bgha 
3° cottahs 10 dhurs. He assesses the money 
value of his share of the produce at a 
total of Rs. 195-15-0. 

It appears that in a return filed under 
section 14 of the Cess Ast the plaintiff 
included the holding now in suit with some 
other holdings and showed in column 4 of 
part II of the return prescribed by Schedule 
A of the Act a total area of 5 bighas 13 cottahs 
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19 dhurs and in column 5 the annual rent of 
the same as Rs. 28-12-38. 

Mr. Justice Atkinson, agreeing with the 
appellate judgment of the District Judge, 
has held that the plaintiff is debarred by 
reason of section 20 (b) of the Ast from 
recovering at a rate higher than the rate 
mentioned in column 5. He aaleulates this 
rate at one-fifth of Rs, 25-12-0 če., accord- 
ing to the ratio which 1 bigha 3  cottahs .10° 
dhurs bears to 5 bighas 13 cottahs 19 dhurs. 

In my opinion section 20 (b) has no 
application tc bhaolt batat holdings. The 
provision that the landlord may claim an 
enhanced rate, 1f it be proved that the rent 
has been lawfully enhanced subsequently 
to the lodging of the return, clearly showa 
the framers of the Act had only cash rents 
in contemplation, for in a bhao'd bated hold- 
ing the rate of rent is half the produce 
and such a rate is not capable of enhance- 
ment, It is true that the definition of 
cultivating rayat in section 4 of the Act 
enacts that the money value of rent payable 
in kind is to be calculated on the average 
of three years next preceding a valuation or 
re-valuation under the Act and rules 53 and 
94 framed under the Act require the land- 
lord and the Revaluation Officer to see that 
the assessment is reasonable. But the Act 
nowhere says that the annual money value 
so calculated and shown in column 5 of Part 
II’ of Schedule Ais the rate of rent of the 
holding. Indeed the Act could not say so, 
for the nature of the holding requires that 
the rate of rent shall be half the produce. 

To hold otherwise would be to put the most 
honest of landlords into a manifestly dis. 
advantageous position. Suppose that the 
holding yielded no crops for three years 
preceding the valuation or that prices were 
exceptionally low. Is he to be debarred 
till the next re-valuation from recovering 
the proper market value of his half share 
of the produce although he may have acted 
with the utmost good faith in filling up 
column P? An answer in the affirmative 
would obviously operate to cause the great- 
est injustice. If in respect of a bhaoli hold- 
ing he dishonestly underestimates the money 
value of the rent, he is liable to be punished for 
making a false return and it is also open to the 
Collector to correct the valuation; but there 
is no provision of law which declares tha} 
she is precluded from recovering the market 
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value of the produce, if that market value 
happens to be higher than the aforesaid 
money value. 

Indeed a claim for the money value of 
the produce for any particular year in which 
the tenant fails to make delivery of the 
landlord’s share isin reality a claim for 
compensation or damages. It is not a claim 
for rent and it is only a3 a matter of 
convenience that the Tenancy Act permits 
the landlord. to join such a claim to one. 
for the recovery of produce. This view is 
supported by séction 7, Bengal Tenancy Act, 
which enacts that when the tenant removes 
the crop before division, the compensation 
is to be calculated on the basis of the 
highest outturnfrom neighbouring lands of 
similar quality. 

ln the present case there is a further 
difficulty in the way of the tenants. The 
return on which they rely was submitted 
in 1914 and apparently did not come iato 
operation till after the year 1320. The ten- 
ants, therefore, cannot plead this return to 
defeat the present claim. 

But apart from this I entirely concur 
with the contention of the appellants that 
section 20 of the Cess Act has no applica- 
tion to Lhaoli batai holdings. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Spoonp Civi Arrear No, 952 or 1914. 
January 4, 1917. 
~ Present:—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
JAHANGIRI MAL—PLAINTIFE — 
APPELLANT 
VETSUS 
KANSHI RAM AND OTHERS-—DEFENDANTS— 
i RuesSPONDENTS, 
Registration Act (XVI of 1908), ss. 28, 25; 77 —Docu- 
ment presented beyond limitation—~Refusal to extend 
time—Suit—Discretion of Registrar—Civil Courts, 


power of. F 

The Civil Courts have no right to question the pro- 

riety of the discretion vested in the Registrar under 

section 25 of the Registration Act. [p. 65, col. 1.] 

Abdool Hoosein v. Goolam Hoosein, 30 B. 304; 7 
Bom. L. R. 742; Durga Singh v. Mathura Das,6 A. 
460; A. W. N. (1884) 178; 4 Ind. Dec. (N. s.) 134, 
relied upon. ` i f 

Where a deed is not presented for regis- 
tration within four months from the date of its 
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execution, as required by section 23 of the Registra- 
tion Act, the Court should refuse to pass a .decree 
directing its registration under section 77 of the Act. 
[p 65, col. 2] 

Nohan Nusya v. Dhon Mahomed, 5 0.820;6 C. L. R. 
136; 2 Ind. Deo. (N. s.) 1130, relied upon. 4 


First appeal from the decree of the District 
Judge, Ambala, dated the 7th April 1914, 

Messrs. Sundar Das and Ganga Ram, for the 
Appellant. 

Messrs. Badr-ud-din and Dharam Das Sur, 
for the Respondents. - 


JUDGMENT.—This was a suit brought 
under section 77 of the Indian Registration 
Act (XVI of 1908) for a decree directing 
the registration of a document, which had 
been refused by the Registrar. The docu- 
ment is dated 7th January 1913, and 
being one not affecting immoveable pro-` 
perty does not require compulsory registra: 
tion. The plaintiff, however, insists upon 
its registration, and the learned District 
Judge has dismissed the suit on the 
ground that the order of the Registrar 
does not amount to a refusal fo register, 
but is one simply refusing to direct the 
acceptance of the deed for registration, 

It appears that the document was 
presented for registration to the Sub- 
Registrar on the 21st Augnst 1913 ‘after 
the expiration of the period of four months 
prescribed by section 23 of the Registration 
Act. The Sub- Registrar refused to register it 
on the grounds that the caste and the residence 
of the exesutants were not mentioned in the 
deed, that it was not signed by one of the 
executants, that it did not show in whose 
favour it had been executed, that the paper 
upon which it was written was torn, and 
that the language used therein was not 
idiomatic. The plaintiff preferred an ap- 
‘peal tothe Registrar, who passed the following 
order :— ; 

“Registration is barred under section 23 
of the Registration Act. The document 
has not, on the face of it, been executed 
by one of the alleged executants. Other 
reasons for refusalalso good. Dismissed with 
costs.” 

Now, it has been held by the Bombay 
High Court in Gangava-y. Sayava (1) that 
when the Registrar declines to extend time 
prescribed by the Act, and accordingly re- 


(1) 21 B. 699; 11 Ind. Doe. (N. s.) 470, 
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fuses to admit the document for registra- 
tion, his order is to be treated not as 
one refusing to register within the 
purview of section 77, bnt as an order re- 
fysing to accept for registration; and that 
a suit under section 77 cannot be main- 
tained. This view has, however, been dis- 
sented from by the Madras High Court in 
Narasimha Nayanevaru v. Ramalingama Rao 
(2), where the learned Judges pointed ont that 
the aforesaid section has application rot 
merely to cases in which the Registrar 
has refused to register the document, but 
also to cases in which the Registrar has 
refused to accept for registration. We oon- 
sider it unnecessary to express any definite 
opinion upon the subject, because assuming 
that the suit is maintainable under section 77 
of the Registration Act, we have no hesitation 
in holding that the Civil Court should decline 
to grant a decree on the simple ground 
that the document was not presented within 
the period of four months as required by sec- 
tion 23, and that there is no order of the 
Registrar extending the time. Upon the record 
there is not a particle of evidence that the 
plaintiff presented the document tothe Sub- 
Registrar before 21st August; and that being 
the case, we must decline to grant the 
decree for the registration of the document, 
which decree would interfere with the dis- 


cretionary powers allowed to the Registrar. ` 


It is beyond dispute that the Civil Court has 
no right to question the propriety of the dis- 
cretion vested inthe Registrar under section 
25 of the Act, vide, inter altı, Abdool Hoosein 
v. Goolam Hoosen (3) and Durga Singh v. 
Mathura Das (4). 


Mr, Sundar Dar for the appellant con- 
tends that the Oivil Court in an action 
brought under sestion 77 is confined to the 
consideration of the question whether the 
document was executed or not, and has 
nothing to do with the 
the presentation of the document was or 
was not within time. This argument ap- 
pears to us to be wholly untenable, because 
itis clear that the Civil Court is not justified 
in passing a decree which would be contrary 
to the provisions of the Registration Act. 


(a) 10 M. L. J. 104. 
(3) 30 B. 294; 7 Bom. L. R. 742. 

(4) 6 A. 460; -A. W., N. (1884) 173; 4 Ind. Deo. 
(N. 8.) 134. 


matter whether - 
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In fact, the judgment of the Calcutta 
High Court in Noban Nusya v. Dhon Mahomed 
(5) is a clear authority for the view that 
when a deed has not been presented for 
registration within four months from the 
date of its execution, the Court should re- 
fuse to passa decree directing the registra- 
tion, 

For the aforesaid reasons we confirm the 
decree of the District Judge, though not 
exactly onthe ground stated by him, and dis- 
miss the appeal with costs. 

Appeal dismissed, 

(5) 5 0.520; 60.L. R. 136; 2 Ind. Dee. (x. 8.) 
1180. 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decree No, 3200 
or 1915, 

May 18, 1917. 

Present:— Mr. Justice N. R. Chatterjea 
and Mr. Justice Smither. 
JAFAR ALI AND ANOTHER-—— DEFENDANTS 
Nos, 1 AND 2—APPELLANTS 
VETSUS 
HAR GOBINDA SARMA—PLatstirr— 


RESPONDENT. 

Ciril Procedure Code (Act V of 1908), O. I, r. 10, 
read with s, 107—~Appeal—Party, addition of—Res 
judicata. > : 

H. brought a suit for rent against a tenant 
claiming to be the sole landlord. J. also brought a 
suit against the same tenant in respect of the same 
land for the entire rent. H. was a party defendant 
to the suitel J. Both suits were tried together as 
analogous and it was found by the Trial Court that 
H. was entitled to @ ten-annas share and J. was 
entitled to the remaining six-annas share of the rent. 
No appeal was preferred in the suit of /. But H. pre- 
ferred an appeal against the decree in his suit and 
on appeal the Appellate Court held that H, alone had 
a right to the entire rent and J. had no right to any 
portion of the rent. Qn second appeal by the 
tenant. 

Held, that the decree in J.'s suit did not operate as 
ves judicata upon the question of H.’a right tothe rent 
but thal under the provisions of Order 1, rale 10, read 
with section 107, Civil Procedure Code, J, who though 
not a party in form tothe sutt brought by H. in 
substance contested the suit, should be made a party 
to the appeal in H.’s suit and the appeal be heard and 
determined in his presence. [p. 67, cols. 1 & 2.) 


i di- 
Appeal against the decree of the Subor 
nate Judge, Chittagong, dated the Loth March 
1915, reversing that of the Munsif, Sadar, 
dated the 4th January 1914. 


” 


? pondent to his appeal. 
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FACTS of the case appear from the judg- 
ment. 

Babu Khitish Ohandra Sen, for the Appel- 
lants.—Hara Gobinda brought a suit against 
my clients to realise rent of the holding 
claiming to be the sole landlord. Jagat 
Chandra brought a similar suit against my 
clients for rent of the same holding. Both 
claimed to be the sole landlords. The suits 
were tried together and though Jagat 
Chandra was not a party to the suit of 
Har Gobinda, still in his suit he adduced 
evidence to prove that Har Gobinda was not 
the landlord, but that he, Jagat Chandra, was 
the sole landlord. In fact Jagat Chandra was 
really the person who contested the claim of 
Har Gobinda to be the sole landlord. The 
tenants, my clients, were not much concerned 
with the question whether Har Gobinda or 
Jagat’ Chandra was declared to be their 
landlord, as they are perfectly willing to pay 
rent to any of themor to both of them provided 
they have not to pay the’ same rent twice 
over. The decree made by the Munsif in 
the two suits did not hurt the tenants in any 
way, as the Munsif held that Har Gobinda 
was entitled to a 10-annas share of the rent 
and Jagat Chandra was entitled to the 
remaining 6-annas share of the rent. Ifthe 
matter had stopped there, my clients, the 
tenants, would have had no complaint, but in 
the appeal preferred by Har Gobinda, it has 
been held by the lower Appellate Court that 
Har Gobinda alone had a right to the entire 
rent and Jagat Chandra had no right to 
any portion of it. 
not a party to the appeal he is not bound by 
the appellate decree. So his right to 6 annas 
of the rent which has been declared by the 
Munsif remains intact, And the result would 
be that the tenants would be liable for 16- 
annas rent to Har Gobinda and 6-annas share 
of the rent to Jagat Chandra, that is to say, 
they will have to pay 6 annas more in eachrupee 
of the rent payable by them. That would be 
an obvious injustice to these poor tenants. I 
submit, in the circumstances, the desision 
in Jagat Chandra’s case should be regarded as 
res judicata on the question of Har CGobinda’s 
title to the entire rent. In the presence of 
Har Gobinda, it was held by the Munsif that 
Jagat Chandra was entitled to 6-annas share 
of the rent, still when Har Gobinda appealed 
he did not make Jagat Chandra a party res- 


As Jagat Chandra was - 


The subject-matter 
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in the two rent suits was the same holding 
and the question was whether Har Gobinda or 
Jagat Chandra was entitled to the entire rent, 
The two suits were tried together and, there- e 
fore, they might be regarded as one litigation, 
by the result of which both the landlords 
ought to be bound. I submit Har Gobinda 
cannot in the absence of Jagat Chandra 
ask the Appellate Court to make a decree 
declaring him to beentitled to 16 annas of the 
rent. There are cases, vez., Rajrup Singh v. 
Ramgolam Roy (1), Martamnissa Bibi v. Joynab 
Bibi (2), Panchanada Velan v. Vatthinatha Sas- 
trial (3), which may support the contention, 
which might be urged by the other side that 
the prinsipleof res judicata does not apply here. 
But the facts of those cases are distinguish- 
able from the fasts of the present case. I 
submit that under the cireumstances in which 
the two suits forrent were contested and tried, 
the decision in one suit should be held to ba 
res judicata in the other, 


Even if it be held that, the principle of 
res judicata cannot be applied, then I submit 
that the case should be remanded to the 
lower Appellate Court with the direction that 
Jagat Chandra should be made a party to 
the appeal of Har Gobinda, and the appeal 
should be re-heard in his presence, so that 
he may: be bound by the appellate decree. 
Under Order I, rule 10, read with section 107, 
Civil Prosedure Code, the Appellate Court 
has ample power toadd Jagat Chandra as a 
party to the appeal. 


Babu Jotish Ohandra Sarkar, for the Re- 
spondent.—The principle of res judicata cannot 
be applied. There was no “former” suit in 
which a decision was made as to the title of 
my client Har Gobinda to the entire rent, so 
that he could be estopped by ves judicata. I 
rely upon the cases cited by my learned 
friend: the principle deducible from’ those 
cases shows that the doctrine of res judicata 
cannot be availed of by the tenants. As 
against the contention that the case should 
be remanded for a re hearing of the appeal, 
I submit it is now too late for the tenants to 
raise such a contention at this stage of the 
case. The tenants might have asked the 
lower Appellate Court to add Jagat Chandra 
asa party, but they have not done so, So 


(1) 16 0. 1; 18 Ind. Jur. 189; 8 Ind. Deo, (N. 8.) 1, 
(2) 33 0. 1101; 10 0. W. N. 984; 4 C. L. J. 149, 
(3) 29 M, iii 16 M., L.J, 68. 
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hey cannot ask for a remand for the 

purpose of getting Jagat Chandra added as a 
-~ party to the appeal. - 

Babu Khitish Chandra Sen replied. 

“JUDGMENT,—This appeal arises ont of a 
suit'for the years 1272 to 1274 M.S. brought 
by the plaintiff Har Gobinda Sarma against the 
tenants Jafar Ali and others. The plaintiff 
claimed to be the sole landlord and as such, 
claimed the entire rent of the holding. There 
was another suit brought by ‘one Jagat 
Chandra Chakravarti against the same 
tenants and for the same period. The two 
suits were tried together as analogous. The 
same evidence was recorded in both the cases 
and the two suits were disposed of by the 
same judgment by the Court of first instance, 
although there were two separate decrees in 
the two suits. 

. The Court of first instance held that Har 
Gobinda was entitled to a 10-annas share of 
the rent and Jagat Chandra the plaintiff 
in the other suit waa entitled to the remain- 
ing 6-annas share of rent. 

It ought to be mentioned that Har Gobinda 
was a party defendant to the suit of Jagat 
Chandra. There was no appeal preferred 
against the decree passed in the suit instituted 
by Jagat Chandra. Har Gobinda preferred 
an appeal against the decree of the Court of 
first instance in his suit and on appeal the 
lower Appellate Court held that Har Gobinda 
alone Had right to the entire rent and that 
Jagat Chandra had no right to any portion of 
the rent. In that view a decree for the entire 
rent was passed in favour of Har Gobinda. 
The result was that as against the tenant 
defendants there was a decree for 16-annas 
rent payable to Har Gobinda and another 
desree for 6-annas share of the rent in favour 
of Jagat Chandra. The tenant, defendants 
have appealed to this Court in the suit 
brought against them by Har Gobinda, 

It is contended that the question whether 
Har Gobinda is entitled to the 16 annas of rent 
or only to a 10-annas share thereof, is 
res judicata by the decree in Jagat Chandra’s 
suit to which Har Gobind was a party and in 
which it was held that Jagat Chandra had a 
6-annas share in the rent. 

We do not think that that Jenss operates 
as res judicata upon the question of Har 
Gobinda’s right to the rent. Itis true that 
he was a party to the suit brought by Jagat 
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Chandra, but he had preferred an appeal in 
his suit and the object of the appeal was 
to get rid of the adjudication of the Court of 
first instancethat he had only a 10-annas share 
of the landlord’s interest. If, however, the 
decree of the Jower Appellate Court in the 
suit brought by Har Gobinda and the decree 
of the Court of first instance in the suit by 
Jagat Chandra are allowed to stand, the 
result would be that the tenant defendants 
would be liable for the 6-annas share of the 
rent twice over. Under these peculiar oir- 
cumstances the proper course would have 
been to add Jagat Chandra to the appeal 
which was preferred to the lower Appellate 
Court by Har Gobinda under the provisions of 
Order I, rule 10, read with section 107 of the 
Civil Procedure Code. It is true that 
Jagat Chandra was not made a party 
to the suit brought by Har Gobinda; but 
although he was not a party in form, in 
substance he contested the suit, As the 
learned Munsif points out, the real contest in 
these casesis between the plaintiffs in the 
two cases; both of whom say that they are 
the landlords. There is no question of adduc- 
ing any further evidence on behalf of Jagat 
Chandra because the evidence in both 
the suits was the same and the two 
suits were tried together. We think, there- 
fore, that Jagat Chandra cannot be prejudic- 
ed by being added as a party to the appeal in 
the suit brought by Har Gobindaand that 
in order to effectually and completely dispose 
of the matters in controversy between the 
parties, this course should be adopted. 

We accordingly set aside the decree of the 
lower Appellate Court and send the case 
back to that Court with the direction that 
Jagat Chandra be made a party to the appeal 
and the appeal be keard and determined in 
his presence, 

We express no opinion whatever on the 
merits of the case as between parties. 

Costs will abide the result, 

Decree set aside; Case remanded, 
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PATNA HIGH COURT. 
MISCELLANEOUS Arrear No, 267 or 1916. 
June 14, 1917. 
Present:=—-Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
KIRPAL SINGH AND ANOTHER-— JUDJIYENT- 
DEBTORI-~APPELLANTS 
versus 
Baboo KEDARNATH BOSE AND ANOTHER— 
Decren-HOLVERS—RESPONDENTS, = - 

Civil Procedure Code (Act V of 1908), O. XXT, 7. 69 
—Hueecution~Sale postponed sine die—Fresh pro- 
clamation, neczssity of—Irregularity-~Substantial 
EN] UTY. 

Where in execution proceedings the Conrt adjourns 
the sale sine die and thereafter no fresh sale pro- 
clamation fixing a new and definite date for holding 
the sale is issued, it is a material irregularity within 
the meaning of Order XXI, rule 69, in publishing 
and conducting the sale and the sale is liable to be set 
aside if substantial injury resulting from the 
material irregularity is proved. [p. 69, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Monghyr, dated the 19th Septem- 
ber 1918. 

Mr. Parmeshwar Dyal, for the Appellants. 

Mr. Naresh Chandra Sinha, for the Re- 
spondent. 

JUDGMENT.—The respondents in mis- 
-gellaneous appeal obtained a decree against 
the father of the appellants on foot of a 
mortgage executed in’'1894, The mortgage- 
decree is' dated the 26th-of December 1906 
‘and in this year 1917, the mortgage decree 
is still unsatisfied. Many applications for 
execution have been made from time to 
time. The present application is the last 
of a series of many and is dated the 18th 
of November 1914. On the 26th of January 
1916, the sale proclamation was duly -pub- 
lished and the date fixed for the sale was 
the 13th of March 1916. The present 
appellants objected to the form of the pro- 
slamation inasmuch as it did not set out 
the value of the property as estimated by 
‘them. Accordinglyan application was made 
to the Calcutta High Court, and the 
High Court at Calcutta was pleased to 
order that the: Subordinate Judge should 
insert in the sale proclamation the value 
of the property estimated by the judgment- 
debtor. The sale proclamation was amend- 
ed and then duly published in accordance 
with the requirements of the order of the 
Calcutta High Court. The decree-holders 
valued the property at Rs. 6,100 and the 
5 judgment-debtors valued it at Re, 12,000, 
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The sale was abont to be held on the 
13th of March, being the date fixed in the 
sale proclamation, but immediately before 
the 13th of March the present appellants, 
applied to this Court to stay the såle. 
Notice was allowed to issue by the Regis- 
trar to stay the sale pending a formal 
application being made to this Court for 
a stay of the sale. The date of the order 
of the Registrar was 7th of March 1916, 
and it required the respondents to show 
cause why the sale should not be stayed. 
The matter came before the learned Chief 
Justice and Mr, Justice Jwala Prasad 
of this Court on the 17th of March. 
These learned Judges came to theconalu- 
sion that there was no ground whatsoever 
for staying the sale and they directed . 
that the sale should proceed forthwith. 
The order of the Registrar reached the 
Subordinate Judge on the 10th of March 
and the Subordinate Judge adjourned the 
sale sing die, The crder of the 17th of 
March made by the Divisional Bench of 
this Court rejecting the application for 
stay reached the Subordinate Judge on the 
Yist of March; and the learned Subordinate 
Judge, in obedience to the order of this 
Court, proceeded with the sale of the property 
there and then on the 2ist of March 19.6 
and the property was sold to the decree- 
holders for the sum of Rs. 7,250 for the 
four denominations of property set out in 
the sale proclamation. There appear to 
have been present at the sale the decree- 
holders and four other persons, 


This application is now made to us by 
the appellants, the judgment-debtors, to set 
aside the sale onthe ground that there wasa 
material irregularity in the publishing and 
sonduct of the sale which resulted in 
substantial injury to the petitioners by 
reason of the property being sold af a 
very low price. The learned Subordinate 
Judge, as I have observed, on the 10th of 
March adjourned the sale sine die and 
thereafter he issued no fresh sale procla- 
mation fixing a new and definite date for 
holding the sale. : Ibt appears to us-that 
the learned Subordinate Judge under Order 
XXI, rule 69, should have, strictly speak- . 
ing, issued a ‘fresh proclamation, after the 
receipt of the order of the High Court of 


- the 17th of ‘March, on the 2tst of March: 
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and we think that in not issuing a fresh 
proclamation there was an irregularity in the 
publication and conduct of the sale. 

The question we have to decide is whe- 
*ther from that irregularity substantial 
. Injury resulted to the appellants before us. 
If substantial injury resulted to the appel- 
lants by reason of this irregularity, then 
according to the authorities it appears 
reasonably clear that the sale ought to be 
setaside and a fresh sale held. 

It is contended on behalf of the appel- 
lants that by reason of this irregularity 
there were few bidders at the sale; that 
no one knew the hour at which the sale 
would take place and that the prise offered 
by the decree-holders was an inadequate 
price for the property sold. The appel- 
Jants allege that the property is worth 
about Rs. 12,600. This estimate of the 
value of the property is based upon 
the evidence of the plaintiff and three 
other witnesses, none of whom, I think, 
would carry conviction, so far as their 
evidence is concerned, to the mind of 
any Court. The appellant is naturally 
inclined to inflate the value of the property 
as much as possible; therefore one must 
view his evidence with some suspicion. 
But even if we take his evidence as given, 
and review the prices which have been 
paid by the purchasers for each lot that 
: was advertised for sale, I do not think 
that the margin of difference is such as 
would warrant any Court in holding that 
the property was sold for an inadequate 
price. 

Property No. 1 was valued by the ap- 
pellant approximately at Rs. 3,000, 
while the price paid for it is Rs. 3,200; 
property No. 2 was vakied by the judgment- 
debtor at Rs. 1,000 and it fetched Rs. 600; 
property No. 3 was valced by the judg- 
ment-debfor at Rs. 3,250 and it realised 
Rs. 2,225; property No. 4 was valued by 
the judgment-debtor at Rs. 890 and it 
realised Rs. 625. Comparing these figures 
given by the judgment-debtor himself 
with the prices paid by the purchasers, can 
it be said that the property was sold for an 
inadequate consideration or that the plaint- 
iffs, by reason of the non-publication of a 
second proclamatior, suffered substantial 
injury as a result? If we total the figures 
estimated by the judgment-debtor for the 
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four denominations of property, the total 
comes to Rs. 8,140 as against the sum of 
Rs. 7,250 realised by thé proceeds of the 
sale. Both witnesses Nos. 2 and 
3 estimate the value of the property that 
was sold at Rs. 13,000 or thereabouts. 
Neither of them know what properties 
have been sold, although they live in the 
vicinity of the judgment-debtor’s property; 
and from the oross-examination of these 
witnesses it appears that they are persons 
whose evidence cannot be accepted as 
trustworthy. Witness No. 2 says: “1 did 
not know of the sale and do not know what 
properties have been sold’. He further 
says: 1 did not go to Pochu Singh, and 
have no concern with him. I have neither 
sold nor purchased any land”. It is clear 
from the evidence of this witness that he 
has no intrinsic knowledge of the value of 
land and, therefore, his evidence is of no 
value as corroboration of the appellants’ 
evidence. 

Witness No. 3 is likewise a person who 
does not impress tis as being a witness that 
can be relied upon. He states that the 
property is worth Rs, 13,000. He says his 
income is Rs, 5,000 or 6,500 a year; but 
he further states that all the property 
beléngs to his father and is in his father’s 
name and that he does not know what 
share he has in the family property. He 
does not know how much or what pro- 
perty has been sold; and finally he says 


‘that he has come to depose at the request 


of Hito Babu Pleader. It appears to us that 
this witness also is untrustworthy and 
unconvincing; The next witness, witness No. 
4, we do not think puts the case very much 
further. 

On the other hand witness No. 3 for the 
decree-holders appears to carry a reason- 
able sense of conviction by his evidence, He 
is.a four-annas malik in the jagir of which 
6 annas have been sold; he has also pur- 
chased land close to the 6 bighasin Sher 
Muhammad Tendail which has been sold; 
he used to look after the cultivation of 
the judgment-debtors’ land during their 
minority and he appears to havea know- 
ledge of the value of land, having him- 
self purchased land within a reasonable 
time before the present sale took place. 
He says that he thinks Ks. 3,000 an ample 
price for lot No, 1 of the property sold; 

+ 
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‘Res 550 for:lot No. 2; Rs. 1,200 for lot 
‘No.3; andi Rs 400 for lot.No. 4 If we 
take «the evidence of this witness as reason- 
‘ably trustworthy, it would appear that the 
price paid by the purchasers was sab- 
stantially more than the actual value of 
the land as estimated by this witness. It 
is certainly almost equivalent to the 
value given by the judgment-debtors them- 
selves, 

The learned Judge who desided this case 
does not appear to have had present to his 
mind the proper legal considerations bearing 
upon the facts of the case. He says: gii 
do not think that his plea of inadequacy 
of price can have the effect to set aside 
the sale.” In our opinion, it would certain- 
ly have that effect if substantial injury 
had been caused to the judgment-debtors 
by reason of inadequacy of price following 
from the -non-publication of a fresh pro- 
clamation. We hold that there was in this 
case an irregularity; but we further hold 
that substantial injury has not resulted to 
the judgment-debtors-appellants by reason of 
inadequacy of price.’ 

The amount of the mortgage deoree is 
Rs. 11,000 odd, so that the amount realised by 
the sale 18 insufficient to satisfy the decree- 
holders’ debt. These appellants have been 
induced for some reason or other to embark 
upon a sea of litigation. Throughout these 
execution proceedings these appellants, and 
those who are behind them, have endeavoured 
to defeat and delay the execution of the dearee- 
holders’ mortgage decree. In 1907 a regular 
‘Suit No. 428 of 1907 was instituted by 
Musammat Bindawati claiming the mortgaged 
properties as her mikizat right. This lady 
was grandmother of the appellants. That 
suit was dismissed. In 1910 a regular 
Suit No. 
judgment-debtors to set aside the mort- 
gage decree. That suit was also dismissed. 
Subsequently when the execution of the 
mortgage decree was proceeding, regular 
Suit No. 444 of 1914 was instituted to 
set aside the decree in the Court of the 
_ Additional Subordinate Judge of Monghyr 
but was dismissed. After the prayer for 
injunction was rejected, an appeal was 
taken to the Oalcutia High Court and 
was also dismissed, After the dismissal 
of the said appeal by the High Court 
objections were taken in this execution 
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proceeding, which were disallowed both by 
the lower Court and by the High Court. 
Then an application for the issue of an 
injunction was again filed in the Court of the 
Additional Subordinate Judge at Monghyre 
onthe Sth February 1916 and again rejected 


by that Court and by the High 
Court. It is clear, therefore, that at 
every step the judgment-debtors have 


endeavoured to defeat and delay the execu- 
tion of the mortgage decree and we understand 
that they contemplate further litigation. 
With this, however, we are not concerned 
We have only to determine whether or 
not upon the fasts stated in the petition 
the sale ought to be set aside. Upon a 
careful consideration of the case we have 
come to the conclusion that although there 
was an irregularity in the publishing and 
conduct of the sale that nevertheless no 
substantial injury was: caused to the ap- 
pellants by reason of that. irregularity; 
and that, therefore, the sale ought not to 
be set aside. l , 
We accordingly dismiss this appeal with 
sosts. ; | 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Crviz Appear No. 420 or 1914, 
January 9, 1917, 
Present: —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
RUP CHAND ANB otrHers—PLAIntiFrs —. 
APPELLANTS 
versus 
FAZAL ILAHI AND oraers—Duarenpants— 


RESPONDENTS. 

Lease in favour of two lessees~Joint or divisible— 
Suit by one lessee for his share, maintainability of. 

Where a leage is executed in favour of two persons 
in equal shares, the contract is a divisible one 
and each of the lessees is competent to bring a suit 
for the one half share contracted to be leased to him, 
[p. 71, col. 1] 

Shiam Lal v. Ram Piari i, 4 Ind, Cas, 706; 32 A. 25; 
6A. L. J. 947, distinguished. 


Second appeal from the decree of the 
Divisional Judge, Shabpur Division, at Sargo- 
dha, dated the 19th January 1914. 


Mr, Nanak Ohand, for the Appellants, 
Mr, L, M., Datta, for the Respondents, 


~ 
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JUDGMENT.—The facts of the case, out 
of which this second. appeal arises, are that 
defendants Nos. 1 and 2 contracted ‘to lease 
certain land to Dittu Ram majorand Sokan Lal 
minor. Dittu Ram died and plaintiffs-appellants 
aye his reversioners and legal representa- 
tives. Sohan Lal, after attaining his majority, 
executed a releasa in favour of the lessors 
as regards his share and plaintiffs brought the 
present suit for possession under the leasa 
of one half the property as representing 
their share. The first Court granted the 
decree asked for, but on appeal the learned 
Divisional Judge held that as a contract 
with a minor is void and as the present 
contract is a joint and indivisible one, 
therefore it was void as a whole and the 
plaintiffs could not sue under it. The 
Judge cited Shim Lal v. Ram Piari (1) 
a8 in some respects similar to the present 
case. It is very clearly distinguishable 
from that case, 
held that the contract so far as the minor 
was concerned was void. In our opinoin 
the decision of the lower Appellate Court 
is not maintainable, because the lease is 
not a joint and indivisible contract as 
stated by the learned Divisional Judge. 
A. reference to it shows that ib was executed 
in favour of Ditta and Sohan Lal in 
equal shares. Under these sircumstances 
we can see no reason why each of the 
lessees should not be allowed to bring a 
suit for the one half share contracted to be 
leased to him. Mr. Nanak Chand on 
behalf of the appellants has sited certain 
authorities in support of the proposition 
that a contract entered into by a minor 
can be enforced by him. Thereare conflist- 
ing rulings of the High Courts on this 
point and in the view we take of the 
case it is not necessary foruns to decide it. 
We hold that the oontract was a divisible 
one and that, therefore, the plaintiffs can sue 
upon if. 

We, therefore, accept the appeal, set 
aside the order of the lower Appellate 
Court, and remand the case to that Court 
for re-decision of the appeal in accordance 
with law. Stamp in this . Court will be 
refunded and other costs shall be costs in 
the case. 


Appeal accepted, 


in which it was merely. 


- point of limitation. 


CALCUTTA HIGH COURT. 
Letrers Patent Appeat No. 94 or 1916, 
February 21, 1917, 

Present: —Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr. 
JAMINI MOHAN BHATTACHARJER AND 
OTHERS— PLAINTIFFS — APPELLANTS 
versus 
NARENDRA MOHAN CHAKRABARTY 


—— DEFENDANT No, 1—-RESPONDENT. 

Appeal decided without reference to admissible evi- 
denee — Procedure —Remand. 

Where a District Judge decided an appeal holding 
erroneously thata copy ofa chitta, which was ad- 
mitted without objection in the first Court, was not 
admissible in evidence: 

Held, that, as the District Judge had come to his 
conclusions without considering evidence which was 
legally admissible, the case should be remitted to 
him for re-consideration. [p. 72, cols. 1 & 2.] 


Appeal against the decree of Mr. 
Justice Newbould, dated the 3rd April 
1916, in Appeal from Appellate Decree 
No. 2197 of 1914. 


FACTS will appear from the following 
judgment of Mr. Justice Newbould:— 

The learned District Judge appears to 
have been wrong in excluding from his 
consideration the copy of the chitta (Exhibit 
1) on the ground that the original had not 
been produced. The question whether or 
not secondary evidence in any case should 
be admitted is one which ought to be decid- 
ed by the Judge of the Court of first in- 
stance. There were circumstances in this 
case which jastified the first Court in 
allowing this chitta to be proved by a copy, 
and the lower Appellate Court has not 
shown that the discretion given to the first 
Court was not properly exercised. But 
the appeal in this case must fail on the 
The lower Appellate 
Court has found that ‘the evidence indicates 
that the appellant,’ that is, the present 
respondent, was in undisputed possession of 
the land from the time of the settlement 
up to 1314 and he has, therefore, acquired 
a good title by adverse possession.’ This ig 
a clear finding of fact against the plaintiffs 


‘which is sufficient to justify the dismissal 


of their suit. The appeal, therefore, fails 
and is dismissed with costs.” 

Bahu Mohini Mohan Chakravarty (with him 
Babu Nishi Kanta Ghatak), for the Appellants. 
—The case has baen desided without taking 
into consideration a very important document 
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` produced by the plaintiff-appellant, which 
the District Judge held to be inadmissible 
in evidence but which the High Court in 
second appeal held as admissible in evidence. 
When the document in question, viz., the 
chitta was held admissible in evidence, there 
ought to have been a remand for a decision 
after taking into consideration that docu- 
ment, 

Then when the case came before the 
High Court in second appeal, a new point 
of adverse possession was raised, although 
the point was taken neither in the plead- 
ings nor in any, of the issues. The ques- 
tion of adverse possession ought not to have 
been decided ‘against the plaintiff, 

Babu Sasadhar Roy (Senior) for the 
Respondents.—The chzita produced is not a 
certified copy of the original, so it cannot be 
admissible in evidence, Apart from the 
question of an uncertified copy I would go 
so faras to say that even the original is 
not admissible in evidence. The latest 
decided case on this point is Dinomont Chow- 
dhrant v. Brojo Mohini Chowdhrant (1). 
Moreover, it has been found that the plaint- 
iff has been ont of possession for more than 
the statutory period, and the chitta cannot 
prove plaintiffs possession within that 
period. So the omission to admit the chztta 
into evidence has not materially prejudiced 
the plaintifi’s case, 

Secondary evidence as regards the chttta 
cannot -be given unless and until the plaintiff 
follows the procedure laid down in section 65 
of the Evidence Act. 

As regards adverse possession there was 
an issue as to whether the plaintiff’s case 
was barred.. That is, I submit, sufficient 
for the purpose of deciding the question of 
adverse possession. 

JUDGMENT.—The District Judge held 
that the chitta (Exhibit 1) was inadmissible, 
though it is stated to have been admitted 
without objection in the first Court. It 
has, however, been held to be admissible by 
this Court in the judgment: under appeal, 
and in so holding, we think, the learned 
Judge was right. It follows, therefore, that 
when the District Judge gave his judgment 
he came to his conclusions without consider- 


(1) 29 0, 187 at p. 201; 29 T. A. 24; 6 C. W. N. 386; 
12 oe J. 83; 4 Bom. L, R. 167; 8 Sar. P. C. J. 224 
(P. 0. + 
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ing evidence which was legally admissible. 
As’ ‘we are not Judges of fact, the case 
should have under those circumstances been 
remitted to the District Judge for re-con- 
sideration. We must do that now, am 
remand the case to the District Judge for 
re-hearing to consider the case taking into 
account this document, the chitta, and in 
so re-hearing the case the learned Judge 
will determine whether the issue .of adverse 
possession arises upon the pleadings, and 
if so, whether it is sustained in law and 
fact, 

The appellant is entitled to the costs of 
the appeal before us. As regards the costs 
of the appeal before Mr. Justice Newbould, 
they will follow the decision of the District 
Judge on remand. 

Case remanded. 


LOWER BURMA CHIEF COURT. 
Civit Revision No. 149 or 1916. 
June 13, 1917. 
Present:—Mr. Justice Maung Kin. 
Shaik THAIR MAISTRY— 
ÅPPLICANT 
versus 
K. N. L. A. CHETTY FIRM— 


RESPONDENT, 

Mortgage- Personal covenant to pay interest inde- 
pendently of principal— Suit for interest where personal 
remedy for principal barred, maintainability of. 

Where a mortgage-deed contains a personal cove- 
nant to pay interest independently of the principal, 
a suit for the recovery of interest will lie although 
the personal remedy for the principal is barred by 
limitation. [p. 738, col. 2.] 

Yashvant v. Vithal, 21 B. 267; 11 Ind. Dec. fN. s.) 
181; Ram Din v. Kalka Prasad, 7 A. 502; 12 I. A. 12; 
4 Sar. P. C. J. 619; 4 Ind. Dec. (N s.) 440; Dhondiram 
v. Taba Savadan, 27 B. 330; 5 Bom. L. R. 198, distin- 
guished. 

Mr. Palit, for the Applicant. 


Mr. I. Khan, for the Respondent. 


JUDGMENT.—The suit is for therecovery 
of arrears of interest for the pericd Ist 
March 1916 to 3rd August 1916, on balance 
of principal Rs. 1,800 at Rs. 1-&-9 per cent, 
per mensem alleged to be due on a registered 
deed of mortgage, dated 17th May 1947. 


The-only question which it,,is necessary 
to decide is whether, as more than six years 
baye elapsed since the date of the mortgage, 
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a personal claim for interest can be prefer- 
red. 

The lower Court was of opinion on the 
aythority of Yashvant v. Vithal (1) that 
the plaintiff could bring this suit, if the 
document contained a personal covenant 
to pay interest independently of the principal. 
Then turning to the terms of the mortgage- 
bond the lower Court said: “The present 
document has two distinct agreements—(1) to 
pay Rs. 2,000 on demand and (2) until payment 
thereof to pay interest at Rs. 1-8-0 per cent. 
per mensem on the 17th day of each monthand 
every month on Rs, 2,000 or any sum remain- 
ing unpaid”. It, therefore, held that Article 
63 wasapplicable and that the period would 
be three years from the time the interest 
„became due. There is no question that there 
is a separate agreement to pay interest apart 
from that to pay the principal, but Mr. Palit 
for the applicant cites the Privy Council 
case of Ram Din v. Kalka Prasad (2) and 
argues that notwithstanding that fact the 
suit would be time-barred. In that case the 
suit was by the mortgagee to enforce a 
mortgage, to recover the amount due thereon, 
for principal and interest, out of the 
mortgaged property, and also to recover 
the same fromthe mortgagor personally. It 
was held that, as regards the personal 
remedy, Article 65 of the Limitation Act 
applied. But there was no question such as 
is involved in the case before me. 

Next, Mr. Palit argues that the personal 
remedy as regards the principal is barred 
by Article 65 ofthe ‘Act, and that a suit 
for interest due on a time-barred debt must 
also be barred and cites as authority for 
this argument the case of Dhondiram v. 
Taba Savadan (8) in which the head-note 
is: “In an account, interest cannot be 
allowed on items that are barred by 
limitation. Interest is but an accessory, 
and when the principal is barred the acces- 
sory falls along with it”. This is not 
justified by what we find in the judgment:— 
“Next it is objested that interest has 


been allowed on time-barred debts. This 
seems to be the fact and we think the 
objection is well founded. The interest 


(1) 21 B. 267; 11 Ind. Dec. (N. s.) 181. 
(2) 7 A. 502; 12 I, A. 12; 4 Sar. P. O.J, 619; 4 Ind, 
Dec, (X. s.) 440, 


is claimed not by virtue of an independent 
contract for its payment but under Act 
XXXII of 1839 which provides that upon 
all debts or sums certain payable at a 
certain time or otherwise, the Court before 
which such debts or sums may be recovered 
may, if it shall think proper, allow interest 
to the creditor. But this does not authorise 
the allowance of interest where the debt 
on which it is claimed is irrecoverable. 
Interest in cases like the present is but an 
accessory and when the principal is barred, 
the accessory falls along with it,” 

In the present case the claim for interest 
was made on a distincé agreement. T, 
therefore, think that this Bombay case does 
not apply and that although the personal 
remedy for the principal is barred in this 
case, the suit for the interest stands on 
a different footing as held by the lower 
Court. 

The application is dismissed with costs. 

Application dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 76 oF 1917, 
June 22, 1917. 

Present: — Mr, Justice Beachcroft and 
Mr. Justice Walmsley. 
GOBINDA CHUNDRA PAL, LUNATIC, BY 
HIS NEXT FRIEND PADMA LOCHUN PAL, 
AND OTHERS— Decree-HOLDERS—APPELLANTS 
VETEUS 


KAILASH CHANDRA PAL-—-JUDGMENT- 


DEBTOR— RESPONDENT. 

Res judicata—2Hrecution proceedings--Civil Proce- 
dure Code (Act V of 1908), O. XXXIT, r. 14—"“Bring 
the property to sale,” meaning of, 

Where onan application for execution by way of 
sale of certain properties,’ the Court ordered 
attachment of the properties and issue of notice to 
the jadgment-debtor for the settlement of the sale 
proclamation, and inspite of the judgment-debtor’s 
objections to yuch execution, ordered issue of the 
sale proclamation in his presence, but did not 
in express terms pass any order for sale or decide 
that execution could be enforced by fale: 

. Held, that the orders of the Court would not 
operate as res judicata on the question of the 
decree-holder’s right to execution by sale of those 
properties, so as to estop the judgment-debtor 
from raising the same question on a subsequent 
application for execution by way of sale of the same 
properties. [p. 76, col. 2.] 


The words “bring the property to sale” in Order 
XXXIV, rule 14, Civil Procedure Code, include not 
only all the steps preliminary to the sale, but the 
sale itself. [p. 76, col. 1} 
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Appeal against the order of the Subordi- 
nate Judge, Ist Court, Dacca, dated the 22nd 
February 1917. 


Babus- Provash Chandra Mitter and Tara 
Keswar Pal Chowdhury, for the Appellants. 

Dr. Sarat Chandra Basak, for the Respond- 
ent. 

JUDGMENT. 

Beacucrost, J.—This is an appeal from an 
order of the Subordinate Judge of Dacca, 
dismissing the appellant’s application for 
execution. 

On the 18th April 1899 the respondent 
executed a mortgage-bond in favour of the 
predecessor of the appellant, and on the 
game day executed a security bond in his 
favour. The security bond covered thirty-seven 
properties which were included in the mortgage- 
bond. In due course decrees were obtained 
on both bonds. In the decreas made in the 
suit on the security bond on the 25th April 
1907, the following words are important, 
“this suit be decreed ex parts, that the defend- 
ant do pay to the plaintifis the aforesaid 
Rs. 55,000 claimed and Rs. 1,832 the cost 
of this suit, plaintiffs’ lien to the properties 
mentioned in the security bond is declared, 
but the plaintiffs cannot get a decree for sale 
of the said properties mentioned in the se- 
curity bond as properties mortgaged and that 
the plaintiffs’ prayer to the above effect is 
rejected.” The decree, therefore, was a money 
decree with a declaration of plaintiffs’ lien 
on the properties. 

Tn execution of his decree on the mortgage 
bond the decree-holder purchased nine of the 
properties covered by both bonds, We have 
not been told whether the mortgage decree 


has been satisfied or not, it is immaterial to. 


the present appeal, but apparently it had not 
at the date of the present application for 
execution. 

A sum of Rs, 11-2-0 only had been re- 
covered on the decree on the security bond 
prior to the present application for execution, 
which was filed on the llth December 1912. 
In the application the amount due was shown 
to be Rs. 85,353-10-6 and there was a request 
for an order for attachment and sale of the 
properties. The Court ordered attachment 
of the properties returnable on the Sth Feb- 
ruary 1913 and on that date ordered notice 
for settlement of sale proclamation. On the 
22nd February the judgment-debtor appear- 


ed and asked for time to file objection and 
time was given till the Ist March. In the 
meantime on the 24th February, on the ap- 
plication of the decree-holder, issue of sale 
proclamation was ordered on the valuation 


given by the decree-holder, the 9th “April 


being fixed as the date for sale. On the 
lst March the judgment-debtor filed his 
objection. There was, as is usual, an alle- 
gation that the application for execution was 
illegal and not maintainable, but the main 
objection seems to have been as to the valu- 
ation of the properties. This petition of 
objection ‘was supplemented by another on 
the 23rd June, in which the judgment-debtor 
urged that the application could. not be enter- 
tained as the mortgagee could never sell the 
equity ofredemption—an cbjection apparently 
based on the repealed section 99 of the 
Transfer of Property Act—and that as some 
of the properties covered by the bond had al. 
ready been sold in execution of the mortgage 
decree there should be a rateable distribution 
of the debt over all the properties. 


The last mentioned point was apparently 
the only point pressed when the objection 
came to be desided, at least it is the only 
point touched on in the order of the Sab- 
ordinate Judge made on the 2lst February 
1914, os. 

This order was followed by the appoint- 
mentofa Commissioner to value the properties. 
The matter then’ came to this Court on 
appeal by the decree-holders. On the 19th 
January 1916 a Division Bench held that in 
view of the provisions of Order XXXIV, 
rule 14, the execution could not proceed, and 
dismissed the application for execution. 
There was an application for review and 
on the 19th December last the Court held 
that as no cross-appeal had been filed the 
application for execution should not have 
been dismissed. The appeal was dismissed 
with this reservation: “We express no 
opinion on any question which may arise as 
to any proceedings in execution which the 
applicant may think fit to take.” 

When the case went back -to the Subordi- 
nate Judge the decree-holder applied for an 
order in the presence of the judgment-debtor 
that Order XXXIV, rules 14.and 15, had no 
application. The Subordinate Judge urheld 
the contention of the jodgwment-debtor that 
those rules did apply and dismissed the appli- 
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cation for execution. The present appeal 


is against that decision. 


Four grounds are urged, (1) that it was no ' 


4 


longer open to the judgment-debtor to object 
$o the execution because the order for sale 
having been passed and not appealed against, 
it was binding on the parties even though it 
may have been erroneous; (2) that rules 14 
and 15 of Order XXXIV do not apply, be- 
cause rule, 15 applies only to the charges 
specified in section 100 of the Transfer of 
Property Act, and in this case the charge 
bêling created by judicial order was not such 
a charge; (3) that the charge being created 
by judicial order rule 14 of Order XXXIV 
in terms had no application because the 
decree-holder was not a charge-holder before 
he got his decree; (4) that the decree- holder 
had applied for and got an order for , Sale, 


‘therefore, the objection came too late as 


under rule 14 the objection must be taken 
before the property is brought to sale. 


The first point taken is that the matter is 
ves judicata and the case of Mungul Pershad 
Dichit v. Grija Kant Lahiri (1) is cited to 
support the contention. In my opinion the 
similarity between the present case and the 
oase cited is of the most shadowy character. 
It is true that the judgment-debtor, when his 
petition of objection was heard, did not argue 
the question of validity of the proceedings 
nor raise the question by way of appeal or 
cross-appeal on the decree-holders’ appeal, but 
there the similarity ends. In the case cited 
the judgment-debtor was served with a notice 
under section 216 of the Code of Civil Proce- 
dure. The Court had to deside whether 
execution was barred and by its order for 
proceedings to continue impliedly decided that 
it was not. In the present case the order 
for attachment was made as a matter of 
routine on the application for execution. 
Similarly the order for issue of sale procla- 
mation was made in the absence of the judg- 
ment-debtors, though ‘they had appeared in 
the proceedings. The question of the vali- 
dity of the execution proceedings was not at 
any stage dealt with and decided though 
raised, possibly because it was not argued, 
In fact there is notin terms any order for 
sale or deciding that execution conld be 
enforced by sale, there are only the routine 
**(1) -8 C. 61; 110, L. R. 118; 8 I. A. 128; 4S8ar, P, O. 
J. 249; 4 Ind, Dec. (N. s.) 82 (P. C.) 


order of attachment and the order whieh 
would follow as a matter of course for settle- 
ment of the sale proclamation and for the 
issue of the proclamation. These cannot in 
my opinion be treated as impliedly deciding 
that execution could proceed by way -of sale 
aa, it is obvious, the Subordinate Judge never 
considered the question. And when these 
facts were pointed ont to the learned Pleader 
for the appellant, he urged that the judg- 
ment-debtor, having acquiesced in the order 
and accepted the benefits of orders subse- 
quently passed, could not be allowed to 
question the original order, in other words, 
a plea of estoppel. I donot think the 
decree-holder can raise a plea of estoppel 
when he must have known that he had himself 
induced the Court ex parte to pass an order 


.to which be was not entitled. 


Not only do the principles of res judicata 
and estoppel not stand in the way of the 
judgment-debtor’s plea, but it would be a 
startling result if a decree-holder should be 
able in execution proceedings to get a relief 
which his decree expressly declares that he 
shall not have. It is true that what he 
asked for in his suit and what was refused 
was a mortgage sale, while his application in 
execution was for attachment and sale under 
Order XXI, but the practical result is the 
same, The decree in effect said that he 
could not have .a sale of the property with- 
out a suit under section 67 of the Transfer of 
Property Act and he is seeking to avoid the 
effect of that decree by an order in execution. 


The next argument addressed to us was 
that rules 14 and 15 of Order XXXIV did 
not apply to this case as the decre-holder’s 
charge was not one within the meaning of 
section 100 of the Transfer of Property Act, 
in that it had not been created either by 
operation of law or by act of parties, but by 
judicial order, viz., the decree in the suit. The 
fallacy in this argument is that the obarge 
is not created by the decree. The decree only 
declares the existence of the charge, it was 
in fact created by the actof parties, And 
the same answer applies to the argument 
based on the opening words of Order XXXIV, 
rule 14 read with rule 15, namely, that the 
decree-holder was not a charge-holder at the 
time that he obtained his decree. In fact he 
was, though his rights had not previous to 
the decree obtained judicial recognition, 
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The fourth ground depends on the view 
that the words “ bring the property to sale” 
in Order XXXIV, rule 14, mean nothing more 
than obtain an order for sale. In my opi- 
nion they include not only all the steps pre- 
liminary to the sale, but the sale itself, In 
fact the view urged on behalf of the appel- 
lants would be impossible of application, for 
objection could not be made before the judg- 
ment-debtor got notice and on the appellant’s 
own argument in connection with the first 
ground it must ba taken that the order for 
sale was madè before the order of &th Feb. 
ruary, when notice was issued for the purpose 
of settling the sale proclamation under Order 
KAT, rule 66. 

In my opinion all the grounds urged fail 
and the appeal should be dismissed with costs. 
We assess the hearing fea at five gold 
mohurs. 

WALM3LEY, J.—I agree. 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp,Civi Appeat No. 919 or 1914, 
a January 10, 1917. 
Present; —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 

KIRPA RAM AND ANOTHER—- DEFENDANTS 
— APPELLANTS 
l versus 


ASA SINGH — PLAINTIPE— RESPONDENT, 

Registration Act (XVI of 1908), ss. TT, '72—Order 
refusing registration—Suit ~ Limitation -“Date of the 
making of the order”, interpretation of. 

Where a Registrar, under section 72 of the Regis- 
tration Act, orders that either a new and clear sale- 
deed should be executed, ora note should be added 
making an ambiguous passage quite clear, the order 
is tantamount to a refusal to register within the 
meaning of section 77 of the Act. |p. 77, col. 1.] 

The expression “making of the order” in section 
77 of the Registration Act means, not merely record- 
ing the order of refusal in writing, but communicating 
it to the party concerned so as to bind him by it. [p. 
77, col. 1.) 

Abdul Alt v. Mirja Khan, 28 B 8;5Bom L. R. 622, 
relied upon. 

If, however, the party affected by the order acts in 
such a way as to prevent the officer from communicat- 
ing is to him within a reasonable time after he has 
written it, the date of the order would be the date 
when it could have been brought to the knowledge of 
the party. [p. 77, col. 1.] 

On the other hand, where the party affected by the 
order, instead of being negligent, makes every endeav- 
our to learn the contents of the order, but is frust- 
rated in his effort, the date of the order must be taken 
to be the date on which he obtains knowledge of the 
contents thereof. [p. 77, col. 2 ] 
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Second appeal from the decree of the 
Additional Divisional Judge, Lohore, dated 
the 7th March 1914. 

Lala Mehr Chand, for the Appellants. 

Lala Terath Ram, forthe Respondent. , e 

JODGMENT.—This was a suit under 
secstion 77 of the Indian Registration Act 
brought by the respondent, Asa Singh 
for a decree directing the registration of 
a sale-deed executed in his favour by the 
appellant, Kirpa Ram. The lower Courts 
have decreed the claim and their decision 
is challenged by the appellant on the 
ground that the requirements of the said 
section have not been complied with. 

The relevant facts are as follows:—On 
the 13th February 1913 the deed in question 
was executed, and was then presented for 
registration by the executant. The Sub- 
Registrar refused to register it on the 
ground of what he considered to be an 
ambiguity in the deseription of the southern 
boundary of the property sold. On appeal 
the Registrar set aside the order of the 
Sub-Registrar, and sert the document 
bask on the 5th March with the remark 
that the alleged ambiguity was explained 
by a foot-note to the deed itself. He 
accordingly accepted the appeal, and directed 
the registration. The Suab- Registrar, instead 
of obeying the order, made a reference to 
the Registrar reiterating his previous 
objection, and on the Sth March 1913, the 
Registrar accepted the objection and ordered 
that (1) either a new and clear sale-deed 
should be executed, or (2) a note shonld 
be added making the ambiguous passage 
quite clear. 


The Courts below have found that the 
order of the Eth March sas passed, not 


only in the absence of the plaintiff, 
but without giving him notice to 
attend to hear the order. It is, further, 


clear that the application made by him 
on the 15th March 1913 for copies of the 
various orders referred to above was refused 
and his second application presented on the 
17th March met with no better fate. The 
requisite copies were eventually supplied 
on the 6th May 1913, and the present 
suit was isstituted on that very day. 

The first objection taken on behalf of 
the appellant is that ro order was passed 
by the Registrar refusing to order the 
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document to be registered, and that a 
suit under section 77 is, consequently, 
incompetent. Now-the Sub-Registrar’s order 
is in express terms an order refusing to 
fegister the document, and not one refusing 
to aceept it for registration; and the 
Registrar, though he did not in so many 
words say that he declined to register the 
deed, clearly intended that he was not 
prepared to register the document as ‘it 
stood. There can be little doubt that his 
order was tantamount to a refusal in the 
event of the plaintiff's non-compliance with 
the direstion contained therein. In cases 
of this kind the Court must have regard, 
not only to the actual wording of the 
order, but also to its substance and intent; 
and applying this test, we consider that 
the order of the 8th March 1913 must 
be treated as one refusing to register the 
document. 

The next question is -whether the suit 
was instituted within thirty days after 


the making of the order of -refusal. As 
ébserved above, the Courts below have 
found that the order in question was 


passed in the absence of the plaintiff and 
without any previous notice to him, and 
that he was even denied the means of 
ascertaining the contents of the order. It 


has" been further held that the plaintiff 
did not become aware of the . nature 
thereof until the 6th May, when: the 
necessary copies were supplied to him, 


Upon these findings we have no hesitation 
in holding that the present suit, which 
was instituted on the 6th May, is clearly 
within limitation. As observed by the 
Bombay High Court in Abdul Ali v. Mirja 
Khan (|), the expression “making of the 
order” in section 77 means, not merely 
recording the order of refusal in writing, 
but communicating it to the party consern- 
ed so-as to bind him by it. Any other 
interpretation would lead to the absurdity 
that a suit might be - barred by time 
before the person entitled to impeach the 
order came to know of its existence. If 
‘the party affected by the order acts in 
such a way as to present the officer from 
communicating it to him within a reasonable 
-time after he has. written it, it may be 
that the date of the order would be the 


date when it could have been brought to 
(1) 28 B, 8; 5 Bom, L. R. 622, 
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the knowledge of the party. But in the 
present case it is quite clear that the 
plaintiff, instead of being negligent, made 
every endeavour to learn.the contents of 
the order, but he was frustrated in nis 
effort. 

Indeed, the learned Pleader for the appel- 
lant admits that the terminus a quois the 
date of the plaintiff's knowledge, and on 
the finding of the lower Appellate Court 
we must hold that the plaintiff became 
aware of the order for the first time on 
the 6th May when he instituted the suit. 

On both the points the appeal fails and 
is accordingly dismissed with costs. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2653 
or 1915. 

June 7, 1917. 

Fresent:—Mr. Justice Fletcher and 
Mr, Justice Newbould. 
BROJENDRA KUMAR SABHA AND OTHERS 
— PLaInti¥FS—A PPELLANTS 
versus 
KALI NATH SAHA AND OTEER3— Fro forma 


DEFENDANTS— RESPONDENTS. 

Partnership, dissolution of--Déclaration of title to 
shares purchased by firm, maintainability uf-—Specific 
Relief Act (I of 1877), s. 42—Decree in such suit, 
form of-——Execution — Civil Procedure Code (Act Y of 
1608), O. XXI, r. 34. 

A suit for a declaration of the plaintiffs’ title to 
a half share in a certain number of shares in a 
Limited Company purchased out of a fund belong- 
ing toa firm, which was carried on by the plaintiffs 
and the defendants but was subsequently dissolved, 
is maintainable without an adjustment of accounts 
of the partnership business, where none of the 
parties say that any question of accounts remains 
open, other than the question as to the owner- 
ship of the shares. [p. 79, col. 2.] 

In such a suit the Court has no power to direct 
by its decree the Limited Company to register the 
plaintiffs’ names as shareholders, butit should instead 
direct the defendants to execute a transfer of a half 
of the shares in suit in favour of the plaintiffs, and to 
lodge the transfer together with share certificates 
with the Company for ‘registration. [p. 79, col. 2.] 

Such a decree is executable on defendants’ 
failure to obey its direction in the manner provided 
forin Order XXI, rule 34, Code of Civil Procedure, 
[p 79, col 2.] 

.Appeal against the decree of the Addi- 
tional Subordinate Judge, Nadia, datéd the 
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and of Angust 1915, reversing that of 
the Munsif, Kushtia,. dated the 19th of May 
1914. - 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court: — 

“This appeal arises out of a suit for 
declaration of plaintiffs’ right to a moiety of 
10 shares of the Bengal Paper Mill Com- 
pany and for direction to the said. Com- 
pany to register their names in. their 
books and for recovery of dividend drawn 
out by the principal defeadants. Plaintiffs’ 
case is that they and the defendants Nos. 
1 to 6 had a partnership business, that 
with the funds of their firm the above 
shares were purchased in the name of 
defendant No. 1 who was the managing 
‘partner and that the firm ceased to exist 
since Aghran 1314. That the plaintiffs re- 
eeived their share of the dividend up to 
June 1905, and after that the defendants, 
though asked, did not consent to plaintiffs’ 
names being registered in respect of the 
moiety of the shares nor paid them any 
dividend, hence the suit, 

The defence of the principal defendants is 
that the suitis barred by limitation, that 
they are not in possession of the share certi- 
ficate and that the suit is not maintain- 
able without a suit for account. 

The Court below decreed the suit and 
allotted five shares giving numbers to the 
plaintiffs, in respect of which the Mill Com- 
pany was directed to register their names, 
and allowed a partial claim of the dividend. 
The plaintiffs also preferred cross-appeal in 
respect of the disallowed portion of the 


dividend. = 
The following points arise for decision 


here:-— es 

1. Is the suit barred by limitation? 

9. Is the suit maintainable in the present 
form? 

DECISION. 

Point No. 1.—That the plaintiffs have a 
half share inthe 10 shares in question is 
not denied, As to limitation, it is urged on 
the side of the appellants that Articles 48 
and 49 are applicable which relate to re- 
govery of specific moveables, and the limita- 
tion is 3 years from the time when it came 
to the knowledge of the plaintiff that the 
moyeable is in possession of the defendant. 
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1 concur with the learned Munsif in hold- 
ing that those Articles do not apply to the 
present case, for the shares in a Company 
cannot be called moveable property far less 
‘specific moveable property’ within+th8 
meaning of these Articles. These Articles 
contemplate moveables in specie, d. er, which 
can be specified by identical delivery of the 
property [vide Surat Tall Mondal v. Umar 
Haji (1) and Agandh Mahto v. Khajah Aliullah 
(2)]. In the present case, Article 120 is 
applicable so far as it relates to the shares 
for which the limitationis 6 years. The 
cause of action arose in June 1908, when 
the plaintiffs ceased to get dividend from 
the defendants. I, therefore, hold that the 
suit is within time. 

Point No, 2.—Itis urged that the suit 
for a particular item of property of the 
joint partnership business is not maintain- 
able-without a suit for accounts. The shares 
in question were admittedly purchased by 
the funds of the firm belonging to both the 
parties, and it is also admitted that the 
firm was dissolved in Aghran 1814 and that 
the shares were purchased in the name of 
defendant Nc, 1, the managing partner. I 
am of opinion that such a suit as this ean- 
not be maintained unless there has been 
an adjustment of accounts of the partnership 
business. The learned Munsif observes 
that there is no satisfactory evidence to 
show that there was no settlement of ac- 
counts when the partnership was dissolved’, 
and he threw the onus uponthe defendant 
to show the negative. That he has not 
done properly. The onus is upon the plaint- 
iffs to show that there was a settlement of 
accounts after dissolution, and it is in that 
case only that the plaintiffs hada right to 
bring this suit, otherwise not. It might be 
a faot, as the lower Court remarks, that the 
defendants gave a share of dividend to the 
plaintiffs after the dissolution, but that 
does not indicate that there was an adjust- 
ment of accounts. ` It might be- that some 
property was acquired in the name of some 
partner and others in the name of another 
partner, so unless there has been an ac- 
counting of all assets and liabilities of the 
firm, no particular partner can claim his 
specific share toa particular property of the 


(1) 22 C. 877; 11 Ind. Dec. (N. s.) 580, 
(2) 11 0- W. N, 862, 
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firm. This isa most common principle of 
law governing partnership business. The 
plaintifis’ case, therefore, is bound to fail 
when they sould not show that there was 
settlement of account of the firm after dis- 
solution. 

The result, therefore, is that the appeal 
be allowed with costs, the judgment of 
the Court below be reversed and the plaint- 
iffs’ suit ba dismissed with costs.” 

Babu Manmatha Nath Roy, for the Appel- 
lants.—-The plaintiffis the appellant, and the 
appeal arises ont of a suit for declaration 
of plaintiff’s right toa halfshare in the ten 
shares in the Bengal Paper Mill Company, 
Limited, as well as for other consequential 
reliefs, The contentions of the defendant 
were mainly two, viz., (1) that the suit was 
barred by limitation, (2) that it was not 
maintainable in its present form, in other 
words, the plaintiff could not have any 
such declaration prayed for by him without 
a sult for accounts, although it was admitted 
by the defendant in the written statement 
that the shares had been purchased with a 
joint family fund arising from joint family 
business. As regards the question of limita- 
tion the Courts below found in favour of 
the plaintiff, but while the Court of first 
Instance gave a decree in favour of the 
plaintiff holding that such a suit was com- 
petent, the lower Appellate Court dismissed 
the suit on the ground that the plaintiff 
could not bring such a suit without a 
suit for accounts. I submit the learned Judge 
has erred in applying the principle of the 
law of partnership in force in British India 
to the facts of the present case. The suit 
is maintainable especially in view of the 
admissions of the defendants in their written 
statement. Acconnt or no account, why 
should the plaintiff be refused a declaration 
of hia title to a moiety of the shares in suit? 
Referred to Karri Venkatareddi v. Kollu Nara- 
sayya (3), Vallamkondu Subbiah v. Malupeddi 
Venkataramiah (4), Durga Prosonno Bose v. 
Raghu Nath Dass (5), Lindley on Partnership, 
pages 592 and 536. 

JUDGMENT,—This is an appeal by the 
plaintiffs against a decision of the learned 

(3) 1 Ind. Cas. 384; 32 M. 76; 4M. L, T, 456; 19 
M. L. J. 10, 


(à) 31 M. 343; 4M. L. T. 195; 18 M. L. J. 347. 
5 (5) 26 0. 254; 3 0. W. N. 299; 13 Ind. Dec. (N. B.) 
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Additional Subordinate Judge of Nadia, 
dated the 2nd August 1915, reversing a 
decision of the Munsif at Kushtia. The 
plaintiffs brought the suit for a declaration 
that they were entitled to a half of the 
shares in the Bengal Paper Mill Company, 
Limited, and for consequential reliefs. The 
plaintiffs’ case was that the shares had been 
purchased out of the fund belonging to a 
firm which was formerly carried on by the 
plaintiffs and defendants Nos. 1 to 6 but 
was subsequently dissolved, and that, there- 
fore, the plaintiffs were entitled to a half of 
the shares. 

The Court of first instance decreed the 
suit, as it was not disputed that the plaintiffs 
were entitled to ahalf of the ten shares in 
question. The learned Judge in the lower 
Appellate Court dismissed the ,whole suit, 
holding that the plaintiffs conld not get a 
half of the ten shares unless there had been an 
adjustment of the accounts of the partner- 
ship business. In this case none of the 
parties says that any question of account 
remains open other than the question as to 
the ownership of the ten shares. The 
plaintiffs are clearly entitled to a half of the 
ten shares. Defendant No. 1 shall execute a 
proper transfer of a half of these ten 
shares, 

The decree of the Court of first instance 
directed the Bengal Paper Mill Company 
to register the plaintiffs’ name. This the 
learned Judge had no power to do. The 
decree should, therefore, instead of directing 
the Company to register the plaintiffs’ names, 
direct the first defendant to execute a trans- 
fer of a half of the ten shares in favour 
of the plaintiffs and to lodge the transfer 
together with the share certificates with the 
Company for registration. If he fails to 
obey that, the plaintiffs can proceed to exe- 
eute the decree in the manner provided for 
in Order XXI, rale 34, Oivil Procedure 
Code. 

The decree passed by the learned Addi- 
tional Subordinate Judge must be set aside 
and the appeal decreed in the terms already 
mentioned. The respondents must pay to 
the appellants the costs incurred by them in 
this Court and in the lower Courts. 

Appeal decreed, 
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OUDH JUDICIAL COMMISSIONER'S 
COU RT. 

SECOND Civit Appear No. 105 or 1916, 
February 14, 1917. 
Present:—Mr. Lindsay, J. C. 
RATIPAL AND OTHERS — DEFENDANTS- 

Å PPELLANTS 
VErSUS 
Babu BIPIN CHANDRA CHATTERJI— 
Pramntire, NARPAT SINGH 


AND ANOTHER— DEFANDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908 , s. 11, Eæpl. F, 
0. I, r. 2—Res judicata—Causes of action 
different — — Limitation Act (IX of 1908), Sth. I, Art. 142 
~ Possession within limitation, want of - Burden of 
pr oof —Adver se possession—Jungle land—Presumption 
as to owner's possession. 

Where the causes of action fora prior and subse. 
quent suit in respect of the same property are 
different, the provisions of Order} IJ, rule 2, Civil 
Procedure Code, do not stand in the way of the 
entertainment of the subsequent suit. [p. 82, col. 1.] 


Wherea Court abstains from granting a relief on 
the ground that in its opinion no such relief is 
claimed, such abstention does notin a subsequent 
suit operate as res judicata under Explanation V, 
section 11, Civil Procedure Code. [p. 82, col. 2.] 

Where ina suit for recovery of possession after 
dispossession of the plaintiff, his possession within 
limitation is questioned, it is for him to prove such 
possession. [p. 82,'col. 2.] 

Where it is dificult or impossible, asin the cases 
.of expanses of jungle land, to ascertain who is in 
actual possession, the presumption in that possession 
‘follows title. Mere casual acts of cutting wood in 
a large tract of jungle or occasional acts of cultiva- 
tion need not be treated as an ouster of the owner’s 
possession, such possession as the-property is capable 
of. There must be some clear assertion of adverse 
title, or some conduct from which. may be. inferred 
an intention to exclude the actual owner. But once 
‘itis shown that acts of adverse possession were 
committed to the knowledge of the owner, the said 
, presumption does not arise. [p. 83, cols. 1 & 2.) 

Thakur Sheo Narain Singh v. Bodal Singh, 80.0. 
177, explained. 


Appeal from the decree of the Additional 
Judge, Fyzabad, dated .the 
1916, modifying the order of the Subordinate 
Judge, Fyzabad, dated the Sth December 
, 1914, 

Mr, Muhammad Wasim, for the Appel: 
. lants. 


Babu Jiban Krishna Banerji, for Respondent 
No. 1, 


JUDGMENT,—The memorandum of ap- 
peal in this case sets forth numerous grounds 
of attack upon the decree of ‘the lower Ap- 
pellate Court, but Mr. Wasim who has 
argued the case for the appellants has con- 
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13th March 
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fined his attention to two questions only. 
He has contended, (1) that the suit was 
barred under the provisions of Order li, 
rule 2, as well as by the principle of res 
adeat (section LL of the Code of Civil 
Procedure), and (2) that the suit was barred 
by limitation. 

I may also mention that the appellants’ 
learned Advocate admitted thatthe only dispute 


-now between his clients and the plaintiff-res- 


pondent was with respect to the trees in suit: 


if was conceded that the plaintiff’s lessor is 


the owner of the soil of the plots specified 
in the plaint and was entitled to have posses- 
sion over the soil. 


In order to decide the questions thus 
arising for determination, it is necessary to 
refer to a certain litigation which took place 
in the year 1905. It is admitted that this 
earlier litigation was between the parties to 
the present suit or persons who are now 
legally represented by the present litigants. 
Exhibit A 1, a certified copy of the plaint, 
shows that in 1905 a suit was brought by 
Thakurain Sri Ram Kuar, the owner of Mauza 
Basawan, against a large number of defend- 
ants. She claimed to recover possession 
of an area of 122 bighas 4 biswas described 
as jungle land (arazi jangal), consisting of 
a number of plots which were specified 
by numbers and areas in paragraph No. 9 
of the plaint. Shealleged that she was the 
owner of the village with the exception of 
a few plots which had been decreed to the 
defendants: that the defendants had no 
concern with the plots in suit: that the de: 
fendants had at various times between Novem- 
ber 1899 and November 1905 unlawfully 
cut down dhak jungle standing on the plots 
in dispute and had thereby dispossessed 
her. She asked for a decrev for possession 
and also claimed a small sum by way of dama- 
ges. She asserted that her cause of action 


‘dated from November 1599, when the de- 


fendants first interfered with her | posses- 
The cefendants resisted: the claim 
and Exhibit A 2 isa certified copy: of the 
written statement put in by thom. 


In the 10th paragraph of this statement 
the defendants pleaded that they had been 
in possession of the area in dispute since 
the time‘ of the ‘native rule: that they were 
the old proprietors of the village and that 
the suit of the plaintiff was barred by limita 
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tion. In the llth paragraph they went on 
to say that the area claimed by the plaint- 
if contained not merely jungle but groves 
planted by the defendants and their pre- 
glecessors, comprising thousands of trees 
from possession of which they could not be 
ejected, 


The suit was decided by the then Subordi- 
nate Judge of Fyzabad. A certified copy 
of his judgment dated the lst December 
1905 is on the record and marked Exhibit A 
4, From this it appears that four issues were 
framed for the trial. 

The first related to the question of the 
plaintifi’s title and her possession within 
the period of limitation, This was decided 
in the plaintiff's favoar. The Subordinate 
Judge found that the defendants had applied 
for sub-setélement at the first Regular Settle- 
ment and had lost their ease He found 
that the case had been decided by a com- 
promise between the éalukdar and one Kalka 
representing the defendants before him, and 
that allthese cefendants had got from the 
Settlement Court was a decree for certain 
specified plots which did not comprise any of 
the areas in suit before him. 

The second issue read as follows: — 

Did defendants Nos. 1 to 7 plant groves on 
the land in suit? 

With regard. to this the Subordinate 
Judge remarked that ‘there was no need 
for him to give any finding as the issue 
did not fall “within the scope of the plead- 
ings.” He went on to explain that in bis 
opinion the plaintiff was only claiming 
possession of the land specified in para- 
graph No, 9 of her plaint and was not laying 
any claim to “the trees standing thereon.” 

It may be observed here that paragraph No. 
9 of the plaint gave particulars by numbers 
and areas of twenty plots, making up the 
total area of 122 bighas 4 biswas. 

‘The third issue, which dealt with the 
effect of the planting of groves by the de- 
fendants (in case it were proved), was 
left undetermined presumably for the same 
reason: and on the fourth issue the Sub- 
ordinate Judge, though holding that the 
plaintiff could claim damages, dismissed the 
claim for want of proof of the extent of 
the injury done to the plaintiff’s rights. 

* The judgment concludes with the following 
declaration:— 


G 
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“Plaintiff is decreed possession of 122 
bighas 4 biswas jungle land as detailed in 
the plaint but the claim for damages is 
dismissed. The rights of defendants to 
retain|possession over the trees in their posses- 
sion will not be interfered with by this 
decree, as they were not the subject of this 
suit.” 

Turning now to the present suit which 
has been brought by the lessee of the plaint- 
iff in the earlier suit, we find that the 
claim is for recovery of possession of an 
area of 127 bighas odd specified in the last 
paragraph of the plaint. A comparison 
of the two plaints shows that a number 
of the plots now in dispute were in dis- 
pute in the previous litigation and Mr. Wasim 
has informed me that the area common 
to both suits amounts to 110 bighas 
odd. 

In paragraph No. 2 of the present plaint it 
is alleged that the area in suit is dhak 
jungle but contains other trees as well as 
dhak trees, it is also alleged that the plaint- 
iff had been tn possession of this area. 

The cause of action is set out in the 
3rd paragraph of the plaint, the assertion 
being that the defendants had been cutting 
down trees in the jungle since the year 
1911. The plaintiff, therefore, asked for pos- 
session and also for damages. 

The defendants pleaded that there was 
no cause of action for the suit, that they 
were the old zemindars of the village and 
entitled for that reason to cut the jungle. 
They further claimed to be owners of cer- 
tain tress in the lands in dispute which 
had been planted by themselves or their 
predecessors, as also of other trees which 
had grown up spontaneously. They denied 
that the plaintiff had ever beenin posses- 
sion, pleaded limitation and set up the 
earlier litigation of 1905 asa bar to the en. 
tertainment of the suit with reference to the 
provisions of Order II, rule 2, of the Code of 
Civil Procedure. 


The first Court, on a consideration of the 
legal effect of what was decided in the 
earlier suit, decreed the claim in so far as it 
related to possession of the soil of the plots 
in dispute; it dismissed the claim for the trees 
and also the claim for damages. 

The lower Appellate Court has given the 
plaintiff a decree for possession not ouly 
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of these lands but also of all the trees 
standing thereon, with the exception ofa 
mahua tree growing in plot No. 54. Ib has 
also given a decree for damages, with a 
direction that the amount of the same is to 
be aszertained inthe course of the execution 
proceedings. 

The first matter to be dealt with then 
is the question whether or notthis second 
suit was maintainable. Mr. Wasim argues 
that it is not for two reasons, namely, (1) the 
provisions of Order IT, rule 2, and (2) the 
provisions of section 11 of the Code of Civil 
Proéedure. 


As regards the first part of this argu- 
ment the contention is that the plaintiff had in 
the earlier suit a cause cf action which entitled 
her to claim relief in the shape of possession 
over all the trees standing upon the lands 
then in suit. The act or acts of disrossea- 
sion alleged in that suit, it is said, con- 
stituted an ouster not merely from the soil 
but from all that was growing or the soil. 
The judgment of the Subordinate Judge in 
the previous suit is referred to for the 
purpose of showing that the plaintiff was 
claiming relief only in respect of the soil, 
and certainly that was the interpre- 
tation which the Subordinate Judge put 
upon the plaint and so it is cantended that 
| having omitted to sue in respect of, or hav- 
ing intentionally relinquished a portion of 
her claim, the plaintiff or her present re- 
presentative-in-interest cannot now bring a 
fresh suitto enforce the portion of the claim 
formerly omitted or relinquished. But Order 
II, rule 2, clearly shows that what is 
barred is the bringing of a second suit to 
enforce another claim based upon the same 
cause of action; and from what has been 
set out above it is obvious that the present 
snit is based upon a cause of action distinct 
from that set out in the plaint of the ear- 
lier suit. There the cause of action consisted 
of various acts of trespass committed in 
the years 1899 to 1905: here the cause of 
action set up is said to have arisen out of other 
acts of trespass done in the year 1911 and 
thereafter. 

The causes of action for the two suits being 
different, I hold that Order II, rule 2, does 
not stand in the way of the entertainment of 
the present suit. 

. The next part of the argument relates 


to the principle of res judicata and here 
the learned Counsel seems to rely chiefly 
on the language of Hixplanation V, section 
11 of the Civil Procedure Code, which 
says that any relief claimed in the plainte 
which is not expressly granted by the 
decree, shall, for the purpose of this 
section, be deemed to have been refused. If 
this be the argument [ think it must fail. 
i confess I have had some difficulty in 
understanding the judgment in the earlier 
case, a difficulty shared by the Judge of 
the lower Appellate Court. But this much 
is clear, namely, that the Subordinate Judge 
who disposed of the earlier suit was of 
opinion that the plaintiff in her plaint was 
not asking for any relief in respect of the 
trees standing on the lands then in suit 
and it was for this reason that he pur- 
posely abstained from coming to any fnd- 
ing upon the issue relating to the rights 
of the defendants in respect of the trees 
mentioned in their written statement. If, 
as the Subordinate Judge thought, there was 
no claim to such relief, it follows that his 


` abstention from deciding the issue did not 


amount to a refusal of any relief claimed: 
there can be no refusal, express or implied, 
of something which has never been asked 
for. 

Apart from this argument and on Ae 
general principles of res judicata, it appears 
to me that there was no hearing and deci- 
sion in the previous suit of the issue re; 
lating to the rights of the defendants on 
the trees and this being so, it cannot be held 
that the earlier judgment operates as res 
judicata in this case. 

I hold, therefore, that the present. suit 
was not barred by the rule of res judi. 
cata. , 

There remains the question of limitation, 
The suit being one for recovery of posses» 
sion after dispossession of the plaintiff, it 
was for the latter to show that he had 
been in possession of the trees in dispute 
within twelve years prior to the date of the 
sult, 


Has he done so? The contention for ‘hie 
appellants is that he has not and that con- 
sequently the suit should have been dismissed ° 
on the plea of limitation which was clearly © 
raised in the statement of defence. è 

The Court of first instance held that the 
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suit was time-barred and that the defend- 
ants had by adverse possession acquired 
an absolute title to the trees standing on 
the plots in suit. The Subordinate’ Jadge 
on oming to this conclusion relied upon 
the statements contained in the plaint in 
the earlier suit, statements admitting that 
the defendants had been asserting adverse 
possession by cutting bundles of dhak tim- 
ber during the year 1899-1905. He has 
also referred to the language of the judg- 
' ment ‘in the earlier suit, which he takes 
as showing that the then Subordinate Judge 
found these defendants were in possession 
as owners of the trees and that their right 
to .retain possession of them was not to 
be affested by the judgment. I may here 
observe that I doubt whether this isa sor- 
rect interpretation of the first judgment, 
though I am at the same time-constrained 
to admit that it is almost ‘impossible to 
arrive at any satisfactory construction of 
that document. The Subordinate Judge has 
also referred to the evidence of the plaint- 
iff's own brother, in which he admitted that 
he acted as manager for the plaintiff and 
that since thé taking of the lease in 1906 
he had not been able to dispose of any of 
the jungle produse or of the fruit of the 
trees because the tenants threatened would-be 
purchasers. Reliance was also placed upon 
certain khataunts filed by the plaintiff himself 
to show that the defendants were recorded 
as being in possession of trees situated in 
some of the plots in dispute and lastly he 
referred to the absence of any evidence 
on the part of the talukdar to show that any 
revenue had been received by her on account 
of the sale of fruit or timber. 

The lower Appellate Court has decided 
that the plaintiff (or the #alukdar) had 
possession within twelve years of suit. This 
decision has been based partly upon a pre- 
sumption which he raised in favour of the 
talukdar’s possession as founded upon her 
title. No doubt where the matter is un- 
certain, where it is difficult or impossible, 
as in the cases of expanses of jungle land, 
‘to ascertain who is in actual possession, 
the rule is that possession follows the title 
and that is nothing more than was meant 
by the judgment of Mr. Ross Scott in 
Thakur Sheo Narain Singh v. Bodal Singh 


(1), to which the learned Judge _ refers. 
(1) 80.0. 177. , 
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Mere casual acts of cutting wood in a large 
tract of jungle or occasional acts of cultiva- 
tion need not be treated as an ouster of 
the owner’s possession, such possession as 
the property is capable of. * There must, as 
Mr. Scott observes, be some clear assertion 
of adverse title, or some sconduct from 
which may be inferred an intention to 
exclude the actual owner. 

And allthat is true. But when we find 
as in the present case that aots of adverse 
possession with:.respect to this jungle area 
were committed so far back as November 
1899, there can be: no ground for raising 
any presumption in favour of the. plaintiff 
based upon the title of the talekdar. The 
statements made by hber in the plaint in 
the earlier suit are in themselves the clearest 
possible proof that the. defendants were 
asserting adverse rights over the. jungle 
timber, and asserting them to her know- 
ledge. She treated those acts as acts of 
ouster and put them forward as the cause 
of action which supported her claim for 
recovery of possession. Neither she nor her 
representative, the plaintiff in the present 
gase, can now be heard to say that her 
possession must be presumed and that the 
suit is within time by reason of possession 
to be adduced from. nothing else than such 
a presumption. 


The learned Judge of Court below is, in 
my opinion, wrong when he says that the 
defendants only began to assert adverse 
possession when they defended the snit in 
1905: that is clearly not the case in view 
of the talwkdar’s own admissions in that suit, 


Next he refersto the desree which. was 
passed in 1905. No doubt the talukdar did 
get a decree for possession and there is 
equally no doubt that the decree was exe- 
cuted by delivery of possession. But posses- 
sion of what? The decree speaks for itself. 
The Subordinate Judge who passed the. 
decree awarded possession merely of the. 
soil, being of opinion that the question of 
possession of the trees on the soil was not 
in issue. And so all that we have is that 
in pursuance of the decree all that passed 
and was intended to pass was possession of 
the soil, The judgment expressly declared 
that there was no adjudication as to the 
rights in any trees and that there was to 


be no disturbance of the defendants’ posses- 


kn 
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sion over avy trees they had in their posses- 
sion at that time. 

No doubt the learned Judge has been 
much puzzled by the tenor of this judgment 
of 1905 and he says, and I agree with him, 
that ordinarily it would be anomalous to 
hold that an order for possession of jungle 
land did not involve an order for possession 
of the jungle trees growing on it. But 
we have to take the earlier judgment as 
we find it and, right or wrong, it has 
become final between the parties. The jadg- 
ment was based upon the assumption that 
the plaintiff was claiming only possession 
of the land and, to use the very words of 
the judgment, not of the trees standing thereon: 
that is, Itake it, of any trees, dhak or other- 
wise. And so I feel constrained to hold 
that whether it was anomalous or not, the 
Subordinate Judge who decided the suit in 
‘1905 decreed nothing but possession of the 
soil apart from any trees which were stand- 
ing upon it. The plaintiff submitted to the 
judgment and she must bear the conse- 
quences. I am unable to hold that the 
execution of the decree of 1905 can be 
treated as evidence of the possession of the 
plaintiff or his lessor within limitation. 

With regard tothe admission made by 
the plaintiff's brother to which reference 
has been made above, the learned Judge 
disposes of it by sayitg that at best it 
amounts to an admission of being ont of 
possession since 1906 when the lease was 
execated and, therefore, no proof that there 
was want of possession within 12 years 
from the date of the present suit which was 
filed in 1913. But it has to be treated 
more seriously when it is remembered that 
we have further admissions of dispossession 
as far back as the year 1899, 2.e,, fourteen 
years before this suit came into Court. 

I have after much deliberation come to 
the conclusion that the suit was time-barred 
and that the decision of the Court of first 
instance on this point was correct. 

I aceept the appeal, set aside the decree 
of the lower Court and restore the decree 
of the Subordinate Judge, the appellants 
to get their costs here and in the Court 
below. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
Rererence No, 3 or 1917, 
July 2, 1917. 
Present:—Mr. Justice Fletcher and 
Mr, Justice Newbould. . 
Sheikh SAHEBJAN KHANSAMA AND 
OTHERS—— PLAINTIPES—- APPELLANTS 
VErEUS 
Sheikh ABDUL JALIL AND OTHERS — 
DEFENDANTS-——RESPONDENTS. 

Succession Certificate Act (VIT of 1889), s. 4— Rent, 
arrears of, due to deceased landlord, swit for recovery of 
—Succession certificate, necessity of. 

A Succession certificate is necessary for the recovery 
of arrears of rent in respect of homestead land by the 
heirs or the legal representatives of a deceased land- 
lord to whom the rent was due. [[p, 86, col. 1.] 

The words “land used for agricultural purposes” in 
section 4 of the Succession Certificate Act govern the 
words “rent, revenue or profits” that precede them. 
[p. 85, col. 2.] 

Reference under Order XLVI, rule 1, of 
the Code of Civil Procedure, in Small Cause 
Court Suit No, 290 of 1917 of the Court-of 
the Munsif, 2nd Court, Sealdah, exercising 
the powers of a Court of Small Causes. 


FACTS appear from the following Letter of 
Reference made by the Munsif, 2nd Court, 
Sealdah, exercising powers of a Small Cause 
Court Judge, to the Registrar, Appellate 
Side, Hon’ble High Court, Fort William, 
Bengal, dated the 3rd May 1917:— 


“Sir, 


I have the honour to bring to your 
notice that I have been empowered by the 
Local Government to try suits for homestead 
lands up to the value of Rs. 50, under the 
Small Cause Court Procedure, and that in 
the Suit No. 280 of 1917, instituted in my 
Court by the plaintiffs, as legal representa- 
tives of one Amina Bibi deceased, to recover 
arrears of rent at the rate of Rs. 3 a month, 
in respect of 12 cottas of homestead land 
due from 1322 Kartik to 1323 Mogh amount- 
ing to Rs. 48, the defendants appear and 
contend tnter a'ia that the plaintiffs are not 
entitled to get any decree without the pro- 
duction of the succession certificate under 
Act VII of 1889. The plaintiffs’ Pleader on 
the date of trial files a petition stating 
that no certificate is required as the word 
“debt” in sub-section 2 of section 4 of the said 
Act excludes rent. He urges that the word 
“rent”, as appears in that sub-section, includes 
rent of all denominations, 7.¢., rent for 
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homestead land, house rent and also rent 
for agricultural land and that the word 
“rent” has no connection with the words 
payable in respect of land used for agri- 
cultural purposes” after the words “revenue or 
profits” in that sub-section. His argument is 
that as the word “rent” has been separated by 
a comma from the words “revenue or profits”, 
it should be taken in its comprehensive 
sense. 

The plaintiffs’ Pleader further asks me, 
in. that application to refer this matter 
for the decision of the Hon’ble High 
Court. 

From the ruling reported as 
Nath Basu v, Satadal Basini Basu (1), 
16 is not clear if the arrears of rent 
claimed were in respect of agricultural land 
or homestead land. Soa reasonable doubt is 
entertained. 


Nagendra 


In my humble opinion the word “rent”, as 
appears in that sub-section, has been used in 
a restricted sense and it implies only rent 
payable in respect of land used for agrioultural 
purposes, like the words ‘‘revenne and profits” 
of that sub-section. The presence of the 
comma after the word “rent? does not make 
any difference as to its correst interpretation, 
as it has been held by their Lordships in the 
Privy Council decision reported as The 
Maharani of Burdwan v. Krishna Kamini Dasi 
(2) that it is an error to rely on punctuation 
in construing Acts of Legislature. Ia this 
view of the matter, succession certificate is 
necessary in the present case. 


The very question onca came before the 
Hon’ble Judges of the Bombay High Court, 
but no pronouncement was made if the word 
“debt” in sub section 2 of section 4 of the 
Succession Certificate Act included rent pay- 
able in respect of land not used for agricul- 
tural purposes. Their Lordships in Ranchor las 
Nathubhai v. Bhagubhat Parmanandas (3) 
found that the rent sued upon basame due 
after the death of deceased partners and no 
cartificate was, therefore, necessary. 


The matter is an important one and involves 
fiscal question, Ff, therefore, request you to be 


as 3 C. W., N. 294, 26 0. 533; 13 Iad. Dos. (N. s.) 
(2) 14 C. 365 at p. 872; 14 T. A. 30; 11 Ind. Jur, 275; 
4 Bar, P. C. d, 772; 7 Ind. Dec. (x. 8.) 242, 

(8) 18 B. 294; 9 Ind. Dec. (N. 3.) 771, 
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so good as to place the facts of this case 
before the Hon’ble Judges cf the Hon’ble 
Court for favour of their opinion on the ques- 
tion stated below. 

Under rule 1, Order XLVI of the Civil Pro- 
cedure Code of 1908, the question for 
reference is, 


Is succession certificate necessary for re- 
covery of arrears of rent in respect of home- 
stead land by the heirs or legal representatives 
of the deceased landlord to whom the rert in 
question was due? 


Further proceedings of the Small Oause 
Court Suit No. 290 of 1917 have been stayed 
pending the opinion of the Hon’ble Jadges on 
the question submitted. The record of the 
said suit will be transmitted tc the Hon’kle 
Court, if necessary.” 


JUDGMENT. 


FLeto JER, J.—This is a reference made by 
the learned Munsif of the Second Ccurt at 
Sealdah, exercising the powers of a Small 
Causa Court Judge, under the procvisicrs of 
Order XLVI, rule 1 of the Code cf Civil 
Procedure, 1908, and the question referred 
by the learned Munsif is this; Is srecession 
certificate necessary for the recovery of the 
arrears of rent in respect of homestead land 
hy the heirs or the legal representatives of a 
deceased landlord to whom the rent in arrears 
was due? The question turns solely upon tke 
definition of the word ‘debt? contained in the 
4th section of the Succession Certifioate Act 
(VII of 1889). The word ‘debt’ as used in 
that section is defined as including any dabt 
except rent, revenue or profits payable in 
respect of land used for agricultural pur- 
poses. The only quastionis, do the words 
“land used for agricultural purposes” govern 
the words rent, revenue or profits or whether 
reat, apart from the question whether 
or not it is derived from agricultural 
land, is excluded from the definition of debt 
as given in thut section. It seems to me 
quite clear on the ordinary grammatical con- 
struction of the sectiou that the words ‘land 
used for agrisultural purposes’ govern the 
words rent, revenue or profits, Itis only in 
respect of rent, revenue or proits payable in 
respect of Jand used for agricultural purposes 
that a succession certificate is not necessary. 
The two cases referred to in the reference, 
one as Nagendra Nath Basu y. Satadal Basing 
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Basu (1) and the other as Mokhoda Dassee 
v. Nundo Lal Haldar (4), do not seem to be 
opposed to this view. So faras one can gather 
from the reports of those oases, the land in 
these cases was land used for agricultural pur- 
poses. and, therefore, clearly the rent in respect 
of that land was excepted from the definition 
of ‘debt’ in the 4th section of the Succession 
Certificate Act. Accordingly, we answer 
the reference as mentioned above, namely, 
that succession certificate is necessary for 
the recovery of arrears of rent in respect of 
homestead land by the heirs or the legal re- 
presentatives ‘of a deceased landlord to whom 
‘tthe rent was due. 

~ Newsoo.p, J.—I agree. 


Answer accordingly. 
NO 27 C. 558; 4 O. W. N, 669; 14 Ind. Dec. (N. a) 
365 
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PATNA HIGH COURT. 
Seconp Cryin APPEBAL No, 268 or 1916, 
May 15, 1917. 
Present:—Mr. Justice Mullick. 
Musammat JANAKDULARI KOEBER—~ 
PLAINTIFEFE— APPELLANT 
VETSUS 


Sr SHEOJI MAHARAY AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Bengal Survey Act (V B. C. of 1875), s. 62, applic- 
“ability of-—Suit for declaration of title and confirmation 
of possession, 

Ifa plaintiff, suing for declaration of title and 
‘confirmation of possession or, in the alternative, for 
“recovery of possession of land which has been the 
. subject of survey proceedings, has been in possession 
all along and has never been dispossessed, then the 

, Suit is one for declaration of title and confirmation 
of possession and section 62o0fthe Survey Act is a 
‘bar to the snit, provided the proceedings of the 
‘ Assistant Superintendent of Survey were otherwise 
regular, But ifthere has been dispossession of the 

; Plaintiff since the decision of the Assistant Superintend. 

“ent of Survey, then the suit is one for declaration of 
‘title and for recovery of possession to which the 

: Survey Act has no application. [p. 88, col. 1.] 


Appeal from a decision of the Subordinate 
‘Judge, Shahabad. 
Messrs. Muhammad Mustafa Khan and 
Raghunath Singh, for the Appellant. 
Mr. Rajendra Prasad, for the Respondents, 
JUDGMENT.— The land in suit covers 
van area of 6 bigkas 3 cottas 1 dhur and falls 
within survey plots Nos. 29, 31, 75, 471, 98, 
-470, 472, 484 and 469, The plaintiff alane 
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the land as falling within her Mauzos Kudwa; 
Chak Chaturbhuj and Patriha, while defend- 
ants Nos. 1 to 14 slaim the land as falling 
within the boundary of their village 
Sheochak, ' 

The plaintiff prays for declarations of 
title and confirmation of possession; or, in the 
alternative, recovery of possession. 

It is alleged that in 1317 F. S. the 
Survey Officers, deputed to carry out the 


_Record of Rights, made a demarcation by 


which the disputed lands fell within the 
boundary of Sheochak., 

It is further alleged that although the 
lands have always been, and still are, in the 
possession of the plaintiff, the defendants, 
emboldened by the survey proceedings, are 
offering resistance to the plaintiff. 

The Munsif found that the plaintiff had 
never been in possession and dismissed the 
suit. He also decided the question of title in 
the defendants’ favour. 

The learned . Subordinate Judge agrees 
with the Munsif in dismissing the suit, but 
the Subordinate Judge has written a most 
unsatisfactory judgment which renders it 
necessary that I should remand this case. 

The learned Subordinate Judge’s judgment 
on the question of title is completely un- 
intelligible and in spite of the endeavour 
made by the learned Counsel who appears on 
behalf of the respondents to explain the 
learned Subordinate Judge’s meaning, I am 
still not satisfied that the judgment can be 
affirmed. 

The plaintiff, in support of her case, 
relied on three decrees made respectively in 
Suits Nos. 207 and 208 of 1880 and No. 
859 of 1875. In those suits the present 
defendants Nos. 1 to 14, or their predecessors, 


-were plaintiffs and sued the predecessors of 


the present plaintiff for certain lands and 
were unsuccessful. 

The ease of the present plaintiff is that 
thore lands are the lands now in suit and 


‘that, therefore, the defendants are barred 


by res judicata from contesting the plaintiff's 
title. 

The learned Subordinate Judge, so far 
as I can see, does not come to any conelu- 
sion as to whether the lands now claimed 
are identical with the lands which formed 
the subject-matter of those desrees and 
although he purports to dispose of this appeal 
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on a consideration of those decrees, I am unable 
to follow his argument. 

Does be find that the lands now in suit 
are the lands in respect of which the plain- 

» tiff then succeeded? If not, then the learned 
Subordinate Judge must state his reasons 
for coming to that conelusion. It is not 
sufficient to say at the conoluding part of 
his judgment that he finds that the finding 
of the Assistant Superintendent of Surveys 
is correct as to the ‘boundary between the 
two mauzas. 

1 understand that an amin was deputed to 
demarcate the disputed lands and to compare 
them with the decrees above mentioned; 
but I find no mention whatsoever in the 
learned Subordinate Jndge’s judgment of 
this amin’s report. 

The learned Subordinate Judge mast come 
to a clear finding upon all the issues and 
dispose of the sage according to law. 


Then, with regard to plot No. 75, an 


objection was taken before the Subordinate 
Judge for the first time to the effect that 
the suit in respect of this plot was barred 
by section 62 of the Survey Act (V 
of 1875). 

The first point to be considered is whether 
there was any dispute within the meaning 
of part 5 of the Act before an: offiser 
performing the duties of the Collector 
under the Act, The next question is whe- 
ther that officer determined the boundaries 
in accordance with section 41. 

We have no information before us —at 
least it does not appear from the judgment 
of the learned Subordinate Judge—whother 
the Assistant Superintendent of Survey was 
an officer acting under Act V of 1675, Nor 
does it appear whether any dispute existed 
us required by section 40 and if so, who were 
the parties to that dispute... 


The judgment of the Assistant Super- 
intendent of Survey has been shown to me 
by the learned Counsel for the respondents, 
but that judgment does not disclose whe: 
ther the officer was acting under Act V of 
‘7875 and whether the present plaintiff and 
the present defendants were parties toa dis- 
pute as regards plot No. 75. 

: It may be that the learned Subordinate 
J udge i is quite right as to the facts, but these 
facts must be established before Act V of 
1875 can operate asa bar, When the case 


. present 
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goes back on remand, as it must, the learned 
Subordinate Judge must, upon the evidence 
before him, come to a finding upon these 
important points. 

Then, assuming that there was a dispute 
aud a valid order under section 41, the 
question arises whether the order of the 
Assistant Superintendent of Survey is a bar 
to the present suit as regards plot No. 75, 
by reason of section 62 of the Act. 

It appears that it was admitted before 
the learned Subordinate Judge that with 
regard to the other plots the appeals 
allowed by part 5 had been exhausted and 
the plaintiff was competent to bring the 
civil suit for possession. Bat 
with regard to plot No. 75 it appears to 
have been found by the learned Subordinate 
Judge that the plaintifs agent withdrew 
his objection before the Revenue Officer 
and as the appeal allowed by the Act has 
not been made, it is urged that it is not 
competent now for the plaintiff to bring 
the present suit which, in effect, is intended to 
set aside the order of the Assistant Pare 
tandent of Survey, 

The first reply to this is that the lestaga 
Subordinate Judge has come to no finding 
upon the issue whether the plaintiff is 
bound by the withdrawal of the objection 
on the part of Sheo Shankar Lal. The 
learned Muusif held that she was not, but the 
learned Subordinate Judge has come to no 
finding upon this point. 

The next objection to applying section 62 
of the Survey Act is that if this is a suit 
for recovery of possession upon declaration of 
title, then the suit is not barred, upon the 
authority of Kala Ohara Tea Company Limit- 
ed y. Sukul Singh (1) and Kastum Singh 
v. Rajkumar Babu Bissun Fragas Narain 
Sings (2). 

The learned Counsel for the respondents, 


‘ however, urges that this is not a suit for 


recovery of possession but that it is a suit for 
confirmation of possession pure and simple; 
and if that view is taken of the case, then 
section 62 is a bar under the authority 
of Biseswari Koeri v. Ram Partap Singh (8). 
The learned Subordinate Judge, therefore, 
must come to a clear finding whether there 


(1) 13 0. 280; 6 Ind. Dec. (N. s.) 686. 


(2) 8 C. W. N. 874. 
(3) 4 Ind. Cas. 547; 14 0. W. N.-363, 
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was in fact a dispossession of the plaintiff 
after the decisionofthe Assistant Saperin- 
tendent of Survey. 

If the plaintiff has been in possession all 
along and has never been dispossessed, 
then the suit is cne for declaration of title 
and confirmation of possession and section 
62 of the Survey Act will be a bar provid- 
ed the proceedings of the Assistant Super- 
intendent of Survey were otherwise regular, 
But if there has been dispossession of the 
plaintiff since the decision of the Assistant 
Superintendent of Survey, then this will 
properly be a snit for declaration of title 
and for recovery of possession; to which the 
Survey Act will have no application. The 
learned Subordinate Judge must find clearly 
what is the nature of the suit. 

These are the miain points argued before 
me and I regrét that owing to the ansatis- 
factory nature of the Stbordinate Judge’s 
judgment this case must be remanded. 

Iset aside the judgment and decree of the 
lower Appellate Court and remand the case 
to be re-hesard and disposed of according to 
law within one month after the record reaches 
the lower Court. 

For the sake of convenience I will set 
out for the guidance of the Subordinate 
Judge the scope of this remand order:— 

(1) The lower Court will decide the issues 
framed, having particular regard to the 
point whether the lands in suit aré covered. 
by the decrees on which the plaintiff 


relies, 


(2) 


by the defendants since the Assistant Super- 
intendent’s order, neither section 41 nor sec- 
tion 62 of the Survey Act will be any bar to 
the plaintiff’s claim. 

(3) If there has been no dispossession but 
the plaintiff proves her title, then a suit to 
set aside the Assistant Superintendent’s order 


being barred by limitation, the plaintiff will ` 


be entitled to ne relicf. The present suit 
will in that event be regarded as unnecessary 
and she will continue to remain in posses- 
sion. Although she may have proved her 
title, she cannot get à decree for confirm. 
ation of possession inconsistent with the 
order of the Assistant Superintendent so long 
as thatorder stands. It follows from this 
that as regards plot No. 75 an éxception 
must be made and she will be entitled, if 


If there has been any dispossession. 
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the present suit is withic six years of the 
publication of the Record of Rights, to obtain 
a declaration that the Record of Rights is 
wrong and for confirmation of possession in 
respect of plot No. 75 if the Subordinate, 
Judge finds that Sheo Shankar was not 
authorised to withdraw the objection before 
the Survey and Settlement authorities and 
that the order of the Assistant Superintend- 
ent as regards this plot was without 
jurisdiction and 4 nullity. 

(4) Neither party will be permitted to 
adduce additional evidence. 

Decree set aside; Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. . 
Ssconp Civiu Arrear No. 388 or 1914. 
March 9, 1916. 

Present:—Mr. Stuart, A. J. C. 
SILWANTA SHUKUL AND oraers— 
PLAINTIFFS— APPELLANTS 
versus 
MAHABIR SHUKUL AND otanks = 
DEFENDANTS— RESPONDENTS, 

U. P. Land Revenue Act (TIT of 1901) s: 288 (k) — 
Jurisdiction of Civil and Revenue Courts—Title, ques. 
tion of-—Partition proceedings, effect of. 

A Qivil Court has no jurisdiction to enter into a 
question of title already adjudicated upon by a 
Revenue Court during the course of partition pro- 
ceedings conducted by it. [p. 89, col. 1.] 

Appeal from the decree of the Subor- 
dinate Judge, Sultanpur, dated the 14th 
May 1914, upholding the order of the 
Additional Munsif, Sultanpur, dated the 15th 
November 1918. 

Babu Ishwart Prasad, for the Appellants, 

Pandit- Gokaran Nath Misra, for Re- 
spondent No. 3. 

JUDGMENT.—The property in dispute 
in this case consists of shdrés in the villages 
of Shukul Dulaicha, Sarayyan Khilanpur, 
and Kaithwara, and of a house. Thé ap- 
pellants’ case is that this property belong- 
ed to a certain Rameshar who died about 
1908, and they claimed a share in this 
property as his heirs. The lowér Courts 
have found that Rameshar was a récorded 
co-sharer in respect of the shares in siif in 


Shukul Dulaichgé and Sarayyan Khilanpur, 
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but that in the course of the proceedings 
in a regular partition conducted in 1900 by 
a Revenue Court under the provisions of 
the Land Revenue Act the shares in Shukul 
Dalaicha and Sarayyan Khilanpur passed 
from the possession and ownership of 
Rameshar and were given to another sharer. 
They further found that the possession of 
Rameshar over the share in Kaithwara and 
over the house had not been proved within 
the period of limitation. The suit was 
dismissed accordingly. 

The learned Counsel for the appellants 
has argued that the partition proceedings 
of 1900 in no way affect the title of his 
clients. The matter stands as follows: — 
Rameshar was a recorded co-sharer. When 
the partition proszeedings took place, he had 
eto be made a party to the same as a 
recorded co-sharer. He was thus a party 
to the proceedings. He obtained no share 
in the mahal. It was for him to object on 
a question of proprietary title. He did not 
take any such objection. The finding of 
the Revenue Court against him on the 
point is final, and the pointis not one within 
the jurisdiction of a Civil Court according 
to the provisions of section 233 (k), Act IIL 
of 1901. The question of title having been 
desided adversely against Rameshar by the 
Revenue Court, and the Civil Court having 
no jurisdiction in the matter, it stands to 
reason that persons claiming as representa- 


tives of Rameshar are under the same dis- 


ability as Rameshar himself. With regard 
to this property the Civil Court has no juris- 
diction, as the Courts below have rightly 
held. The learned Counsel for the appellants 
did not in his arguments press his case with 
regard to the property in Kaithwara and to 
the house. The desision of the lower Courts 
is clearly correct with regard to those pro- 
perties. I have further to note that the 
lowér Courts appear to ms to have desided 
correctly the question of custom, 

I, therefore, dismiss this appeal. The appel- 
lants will pay their own costs and those 
of the respondents. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Frrsr Civin Appeal From ORDER No. 154 
or 1916, 

November 23, 1916. 
Presenit:—Mr. Justice Piggott and 

Mr. Justice Walsh. 
Lala JAI NARAIN—Derenpant— 
APPELLANT 
VETSUE ` 
Lala BANKBY LAL AND OTHERS — PLAINTIFFS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1903), ss, 47, 92, O. 
XXI, r. 42, O. XXXVIII, rr. 5,6 Decree directing 
accounts, non-compliance with—Application for security 
and attachment under O. XXXVIII, rr. 5, 6—Appeal 
.—High Court, power of, to rectify technical error—O, 
XXI, 7. 42, applicability of— Ejusdem generis, princi- 
ple of. ; 

On non-compliance by a trustee with an order for 
furnishing accounts under section 92 of the Civil 
Procedure Code, the decree-holders made an appli- 
cation purporting to be under the provisions of rules 
5 and 6 of Order XXXVIII requesting the Court to 
call upon the trustee to furnish seourity or, in the 
alternative, to attach hie immoveable property. The 
Court ordered the trustee to file security in a sum 
of Rs. 80,000 and inthe meantime issued an order 
for conditional attachment of his property: 


Held, (1) that the Court did not commit any error 
of substance by directing the trustee to furnish 
security before it ordered attachment as provided by 
rules 5 and 6 of Order XXXVIII of the Ciril Pro- 
cedure Code; [p 91, col. 1.] 

(2) that the mistake being a merely technical one 
the High Court, sitting as a Court of Appeal, had 
power to rectify it and could treat the order passed 
under Order XXXVIII as passed under rule 4? of 
Order XXI of the Civil Procedure Code; [p. 90, col, 2.] 

(8) that an enquiry into the state of accounts 
under section 92 of the Civil Procedure Code with 
a view to ascertaining the liability of the 
trustee, if any, towards the trust fund was an 
enquiry into a matter ejusdem generis with au enquiry 
into the question of mesne profits and was thus 
covered by rule 42 of Order XXI of the Civil Pro. 
cedure Code, [[p. 91, col. 1] 


First appeal from the order of the 
District Judge, Mainpuri, dated the 18th 
August 1916. 


Messrs. Gulzart Lal, Satya Charan Mukerji, 
The Hon’ble Mr. Mote Lal Nehru and Mr. 
P. L. Banerji, for the Appellant, 


Mr. G. D. Agarwala, 
spondents. 

JUDGMENT.—This is a first appeal on 
the execution side against an order passed 
under the following circumstances. The 
appellant ‘Lala Jat Narain was the trustee 
or manager of 4 certain endowment and 4 


for the Re- 
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suit was brought against him under the 
provisions of section 92 of the Code of 
Civil Procedure, This suit ended in a decree 
in favour of the plaintiffs. One of the 
directions given by the decree was that 
Lala Jai Narain defendant should furnish 
accounts, within a stated period, showing 
his dealings with the trust property and 
hand over that property, together with 
any sum ‘in his hands due to the endowment, 
to the committee of management appoint- 
ed under the decree. The order for 
furnishing accounts was not complied with 
and has not yet been complied with. The 
plaintiffs decree-holders came to the Court 
below with an application purporting to be 
under the provisions of Order XX XVIII, rules 
5 and 6 of the Code of Civil Procedure. 
They stated that they had information that 
Lala Jai Narain was preparing to dispose 
of his immoveable property in order to 
defeat the claims of the newly appointed 
managers of the endowment. They asked 
the Court to «all apon him to furnish 
security, or in the alternative to attach the 
immoveable property belonging to the judg- 
ment- debtor, of which certain details were 
giyen in a schedule appended to the appli- 
eation. The Court heard both parties and, 
by the order now under appeal, divactad 
Lala Jai Narain to file security in a 
sum of Rs. 80,000 and in the meantime 
issued an order for conditional attachment 
of the property detailed in the application, 

The appeal coming up for hearing to day, 
a preliminary point was taken on behalf 
of the decree-holders, to the effect that 
theorder of tbe Court below, although 
passed upon an application wrongly purport- 
ing to be made under Order XXXVIII, rules 
5 and 6, was really passed under Order 
XXI, rule 42 of the Code of Civil Procedure, 
and was not appealable as an order. In 
rejoinder to this it was sontended on 
behalf of the appellant, among other things, 
that even if the order could be treated as 
one under Order XXI, rule 42, if would 
be appealable as a decree, being an order 
between the decree-holders and the judg- 
ment-debtor falling within the scope of 
section 47 of the Code of Civil Prosedure, 
and, therefore, amounting to a “decree” 
ander. the definition. It became clear in 
the course ‘of argument that this preliminary 
point was closely connected with the 
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questions raised in the memorandum. of 
appeal against the merits of the order 
itself and that it was expedient for us in 


‘any case to hear the parties on the appeal. 
This we have done, and 


„in the view we 
take of the case. we do not think it 
necessary to pronounce separately upon the 
question raised by the preliminary objection, 
Undoubtedly the decree-holders, that is. to 


say, the present respondents, thought that 


they were moving the Court below to take 
action under Order XXXVIT1 of the Code of 
Civil Prosedure. Whether or not such action 
was possible at all would depend on whether 
the application could be said to have been 
made at any stage of a suit and, therefore, 
on the further question whether the decree 
passed in the suit under section $2 of the 
Code of Civil Procedure was a final decreg 
disposing of that suit, or was of the nature 
of a preliminary deores: In any case the 
order of the Court, if treated as passed 
under rule 6 of Order XXX VIII of the Code 
of Civil Procedure, would be open to question 
on more than one of the grounds put 
forward in the memorandum of appeal, It 
seems to us, however, that we need not 
enter into a technical question of this sort, 
if we are satisfied that the worst that could 
be said against the respondents is that they 
had not correctly specified the particular 
rule under which they desired to invoke the 
assistance of the Court. We expressly asked 
the appellant to argue the case from this 
point of view, namely, whether the order 
in question was or was not one which the 
Court sould lJawfuily and with justice— 
regard being had to the merits of the 
case—have passed under the provisions of 
Order XXI, rule 42 of the Code of Civil 
Procedure. If we are satisfied thatit was 
so, we have undoubtedly -power, sitting as 
a Court of Appeal, to rectify any merely 
technical error committed in the Court 
below and to maintain the order in ques» 
tion in substance, while making it clear 
that in our opinion if must be treated as 
an order passed under Order XXI, rule 42 
aforesaid. The sonclusion we have come 
to is that the order in question can and 
should be so treated. The conditions 
nesessary for calling into operation the pro. 
visions of this rule were undoubtedly satisfied. 

Whether the decree in question he re. 
corded as a preliminary decree, or as 4 


~ 
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decree finally disposing of the suit, 
does not seem to be material’ when the 
matter is looked at from the right point 
of view. The reference in Order XXI, rule 
42, to a decree directing enquiry into 
mesne profits shows that a decree may be 
either a final or a preliminary decree and 
yet fall under the operation of this rule. 
Beyond question the decree under consider- 
ation did direct an enquiry into the state 
of accounts as between Lala Jai Narain 
and the trust fund, with a view to the 
ascertaining of the liability, if any, of the said 
Jai Narain towards that fund. This was oer- 
tainly an enquiry into a matter ejusdem generis 
with anenquiry into the question of mesne 
profits. Lala Jai Narain could have avoided 
the application now made against him, in 
the simplest manner possible, by complying 
e with the terms of the decree. He certainly 
cannot be permitted to defeat this portion 
of the decree by the simple process of 
refusing to comply with the order directing 
him to furnish accounts. The Court must 
have some jurisdiction cver him in- the 
matter, and the provisions of Order XXI, 
rule 42, seem onthe face of them wida 
enough to permit the Court to take action 
under it in the circumstances. Strictly 
speaking, under the terms of this rule, 
the power of the Court is limited to order- 
ing attachment of the property of the judg- 
ment-debtor, asin the case of an ordinary 
decree for payment of money. But it cannot 
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directing the attachment of the judgment 
debtor’s property and was under the cir- 
cumstances justified in passing sach an order. 
We propose to maintain that order with 
the following modifications. It will further 
ba provided that the attachment will only 
continue in forceuntil Lala Jai Narain complies 
with the provision of the decree in the matter 
of furnishing account and handing over any 
money which may be found due, provided 
that the attachment may be removed on Lala 
Jai Narain’s furnishing proper security, for an 
amount which we think it sufficient upon 
full consideration to fix at a sumof Rs. 50,000, 
to the satisfaction of the Court below, for 
his due compliance with any decree that may 
eventually be passed by this Court on the 
regular appeal. Underall the sircumstances 
we think it sufficient to leave the parties 
to bear their own costs in this appeal, 
subject to this provision, that the costs of 
the respondents, including the fee certified 
by their Advocate, may be paid out of the 
trust fonds. 


We may note that one of the difficulties 
we have had ir dealing with this appeal 
has been the absence of a formal order in 
the Court below, and in our opinion sush 
formal order ought to have been drawn up 
and its presence on the record would have 
been of material assistance to us 


Appeal dismissed, 


be said thatthe Court below committed any `, 


error of substance in offering Lala Jat 
Narain the option of furnishing security 
for a.specified amount before it ordered 
attachment. Indeed we are disposed 
to think the order should be so framed 
as to leave it open to the judgment- 
dehtor to satisfy the Court, even now, 
by furnishing security in a reasonable 
amount. We have gone into the merits of 
the case so faras they bear on this parti. 
cular application. Lala Jai Narain has 
appealed against the decree passed in the 
suit under section 92 of the Code of Civil 
Procedure and that appeal is pending. 
This, however, does not exempt him from 
the liability to comply with the provisions 
of the decree, in the absence of any stay 
order from the Appellate Court. We think 
that the Court below, on the facts laid 
before it, was within its, jurisdiction in 


CALCUTTA HIGH COURT,- 
Lerrer; Patent APPRAL No. 45 or 1916, 
March 20, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 

TIPAN PRASAD SING H—Derenpayrtr— 
APPELLANT 
VETSUS 
RAMJI RAM—Pcatstivr— 
RESPONDENT. 
Landlord and tenant -Suspension of 
possession of tenant from portion of tenancy, 
The landlord's eviction of a tenant from a gub- 
stantial portion of the land of his tenancy leads to 
a suspension of the entire rent due for the period of 
eviction. [p. 95, col. 1.] 
Courts should be reluctant to relax this rule, [p, 
95, col, 1.] 


rent—Dis. 
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Dhunput Singh v. Mahomed Kazim Ispahani, 240, 
296; 12 Ind. Deo. (N. s.) 864, distinguished. 

Godai Molla v. Aminuddi Howladar, 21 Ind. Cas, 
957; 18 CO. L, J. 509, approved, 

Appeal against the decree of Mr, 
Justice Newbould,dated the 25th January 
1916, in Appeal from Appellate Decree 
No. 434 of 1913. 


FACTS material to the report will appear 
from the judgment of Newbould, d., 
which was as follows: — 


“This appeal arises ont of a rent suit. 
The plaintiffs sued to recover rent from the 
defendant for 30 odd bighas of land at an 
annual rental of Rs. 215-5-0 for 12 annas kist 
of 1315, the whole of 1316 and the 12-annas 
kist of 1317. The defendant defended the 


suit on- the ground that the land, for which 


rent was claimed, formed a partion of a 
larger holding from 27 odd bighas of which 
he had been dispossessed by the plaintiffs and 
that consequently he was not liable to pay 
any rent for the period during which he was 
dispossessed by his landlord from a part of 
his holding. He also pleaded that the suit, 
being one for rent of part of a holding, was 
not maintainable. The Munsif, who heard 
the suit, granted the plaintiffsa decree in full, 
On appeal before the learned District Judge 
of Patna, the plaintiff-respondent withdrew 
his suit for rent for the period subsequent 
to the delivery of possession to the plaintiff- 
appellant of the 27 odd lighas of land of 
which he had been dispossessed, that is, for 
the three kists of 1317, and the lower Appel- 
late Court granted him a decree for the re- 
mainder of his claim. Against this decree 
the present appeal has been preferred. 

The following is an account of the litiga- 
tion that has taken place between the parties. 
To prevent confusion J shall refer tbrough- 
out to the parties, who are now represented by 
the present plaintiffs and defendant, respec- 
tively,.as the plaintifis and the defendant. 

In 1898 the defendant-appellant, pur. 
chased at a sale in exedition. of a desree a 
holding that had- formérly belonged to 
Ambica Prasad Singh and others. The de- 
fendant obtairiéd possession of these latids on 
the 19th May 1902. In the year J899 the 
plaintiffs-respondents brought two snits for 
rent against the deferidant-respondent, aid 
others. The suit against the defendant was 
numbered 212, In this suit the plaintiffs 
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claimed arrears of rent on account of a jama 
of Rs. 278 odd for 66 odd dighas of land. On 
the 22nd Jane 1900, the plaintiffs obtained a 
decree in this suit for a ama of Rs. 263 odd 
for 62 odd bighds of land and the decretal 
amount was paid by the defendant. In tho 
other rent suit of 1899, whieh was numbered 
208, the defendant disclaimed all interest in 
the lands and the suit was dismissed as 
against him and decreed against the other 
defendants with whom now we arè not con- 
cerned. In execution of their decree in Suit 
No, 208, the plaintiffs-appella: ts on the 25th 
September 1902 dispossessed the defendant- 
respondent of about 27 beghas of land, which 
were part of the holding which was the sub- 
ject of Rent Sait No. 212. In 1904 thera 
were proreedings before the Assistant Settle- 
ment Offizer of Patna for the settleniant of 
fair rents under section 105, Bengal Tenancy” 
Act, in respect of a number of holdings in the 
plaintiffs-appellarits’ estate. The defendant 
was then holding 30 odd bighas of land at a 
rental of Rs. 215 odd and he prayed that his 
rent should be reduced in view of the fact 
that there had been a decree in the area of 
his holding. The Assistant Settlement Officer 
held that there had been no reduction of 
the defendant’s holding by diluvion, encroach- 
ment or otherwise and disallowing the 
plaintiffs’ application for enhancemént, he 
settled the existing rent as a fair rent. This 
decision of the Assistant Settlement Officer, 
dated the 25th May 1904, was upheld on 
appeal by the District and Special Jndge of 
Patna on the 4th October 1904. An appeal 
to the High Court was dismissed, on the 
ground that no appeal lay, on the 13th 
This case is reported as Ram 
Bishen Raut v, Rajaram (1). Before this 
litigation in connéction with the settlement 
proceedings was conéluded, the defendant 
brought a suit for recovery of possession of 
the 27 odd bighas from which he had been 
dispossessed by the plaintiffs. The date, on 
which this suit was instituted, cannot be 
ascertained from the papers on the record. 
lt was stated at the hearing of this appédl 
that i¢ was instituted in 1904 but in the 
judgment in Rent Appeal Nu. 74/3 of 1911, 
it is mentioned that this title suit was 
brought after the desision of a rent suit on 


(1) 83 ©, 832. 
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the 9th December 1905. Whatever may 
have besan the date of institution, this title 
suit was decreed in the defendant’s favour on 
the 22nd December 1906 and this decision 
wis affirmed hy the High Court on the 24th 
June 1969 thereby? other litigation between 
the parties to which my attention has been 
drawn was two rent suits, in which the 
plaintifis obtained decrees for the rent as 
fixed by the Assistant Settlement Officer. 
The first of these was that already referred 
to, which was decided on the 9th December 
1905 and in this case the amount decreed was 
realised. The second was brought in 1908, 
that is, after the decision of the title suit. 
This suit was contested on the same ground 
that the present suit has been and the Munsif 
held that the plaintiffs had dispossessed 
the defendant from a substantial portion of 
is holding and would not recover rent for 
the remainder. This decision was reversed 
on appeal by the Subordinate Judge of 
Patna, and the plaintiff’s claim was decreed 
in full onthe 22nd Angust 1911. The learn- 
ed Subordinate Judge held that the original 
entire jama had been divided viz., (1) ong 
jama of Rs. 215 and odd for 30 bighas and 
odd and (2) another jama for the remainirg 
lande, possession of which was recovered by 
the plaintif by his regular title suit, A 
second appeal to the High Court was pre- 
ferred against this decision. By consent of 
parties the Bench which heard the appeal, 
Fletcher and Richardson, JJ., directed that 
the deeree appealed from should be reversed 
in this manner. Execution for the amount 
of rent found to be due to the plaintiffs 
should not issue against the defendant until 
after the ascertainment of the mesne profits 
directed to be ascertained and paid to the 
defendant in his title suit. Their Lordships 
refrained from expressing either assent or 
dissent with the view of the lower Appellate 
Court that the jama had been divided into 
two. This decree of the High Court is dated 
Sth May 1915 and is subsequent to the deci- 
sion of the Munsif and District Judge in the 
present case. 


The important facts of the ease resulting 
from the litigation described above are as 
follows:—There was originally a holding of 
63 beghas of land which was purchased by the 
defendant. After he had obtained possession 
he was dispossessed by hia landlords, 


’ proposition of law 
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the plaintiffs, of about half the hold- 
ing. Subsequently the 30 odd bighas, which 
remained in his possession, were treated 
as a separate holding and assessed to a 
fair rent in settlement proceedings. After 
these settlement proceedings and on the 
basis of them, the landlord twice recovered 
decrees for rent against the defendant. It 
appears to me that these facts justify the 
desision of the learned District Judge that 
the plaintiffs are entitled to rent claimed 
by them up to the date when tbe cefend- 
ant recovered possession of the land decreed 
to him in the title suit. The decision of 
the Assistant Settlement Officer assessing 
the 30 odd bighas of land to rent bad the 
force of adecree and after that decision 
these lands must be regarded as a separate 
holding, at any rate until the defendant 
was restored to possession of the land from 
which he was dispossessed. 

But if these 80 odd Obighas are re- 
garded as a portion of the original holding 
the defendant is, in my opinion, never- 
theless bound to pay rent to the plaintiffs. 
I cannot accept the contention of the 
learned Counsel for the respondent that 
the doctrine of non-lability of a tenant 
for rent after dispossession by his landlord 
from a part of his holding is a 
doctrine of English Law that should not 
be extended to India. The doctrine has 
been repeatedly accepted by this Court. In 
1870 it was treated as an indisputable 
in Kadunibinee Dossta 
v, Kasheenath Biswas (2). In 1918 the late 
Chief Justice sitting with Mookerjee, dJ., 
described it as a rule founded upon policy 
which they had no desire to relax: Godaz 
Molla vy. Aminuddé Howladar (3). The 
leading case on the subject is Dhunput 
Singh vy. Mahomed Kazim Ispahani (4), This 
case, while it affirms the general rule on 
which the plaintiffs-appellants rely, also makes 
an exception which is applicable to the 
present case. In that case it was held 
that if the landlord’s interference with the 
tenant’s enjoyment ia in respect of only a 
certain portion of the dismissed land, the 
rent for which is separately assessed, there 
should be apportionment. In the case of 


(2) 18 W. R. 388. 
(3) 21 Ind. Cas. 957; 15 C. L. J. 509. 
(4) 24 C, 296; 12 Ind. Dee, (N. s.) 864. 
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Sarip Jan Bibi v. Aftabuddin (5) doubt was 
expressed at page 118 whether this exception 
could be defended in prinsirle. But in the 
decision that such an exception exists to 
the general rule has never been overruled 
and I am bound to follow the decision in 
Dhanput Singh's case (4). The present case 
clearly falls within this exception and this 
is sufficient to support the decision of the 
lower Appellate Court. 

I therefore, dismiss this 
costs.” 

Babu Monmotha Nath Roy, for the Appel- 
Jant.—The appeal arises out of a suit for 
rent brought by the plaintiff-landlord against 
the defendant-appellant. The defence was 
that as the landlord evicted the defendant 
from a portion of the holding the rent 
was liable to ba suspended. The suit has 
been decreed in all the Courts on the 
‘application of the principle laid down in 
Dhunpat Singh v. Mahomed Kazim Ispahani 
(4). -I submit that the principle laid down 
in that case has been misconstrued. It 
cannot in any way support the contention 
of the plaintiff. The question for deter- 
mination is. Is the landlord entitled to 
realise the rent for the years 1315 to 1317 
B. S.? That would depend upon’ one single 
fact, viz., was there any eviction of the tenant 
by the landlord from any part of the hold- 
ing. The finding is that the tenant was evicted 
by the landlord. So the rent of the holding 
is liable ‘to be suspended, and the decree for 
rent should not have been passed. 

Babu Bejo, Kumar” Bhattacharjee . for Dr. 
Dwarka Nath Mitter, for the Respondent.— 
The Courts below were Justified in passing 
a decree for rent on the basis of the prin- 
ciple laid down in Dhunput Singh v. Mahomed 
Kazim lsepahani (4). 

[MOOKERJEE, J.—That case is distinguish- 
able from the present case. | 

On the findings arrived at by the lower 
Courts the defendant cannot claim suspension 
of rent. 

The landlord, at least, is entitled to appor- 
tionment of rent; he can claim rent for 
that quantity of land of whioh the tenant 
has been found to be in possession. 

JUDGMENT.—This is an appeal, under 

slause 15 of the Letters Patent, against a 


appeal with 


(5) 8 Ind, Cas. 30; 13 O. L. J. 115. 
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judgment of Mr. Justice Newbould in a 
suit for arrears of rent. The plaintiff sued 
to recover ‘rent from the defendant for the 
last, three quarters of 1315, 1316 and” tke 
first” three quarters of 1317, He subse- 
quently" withdrew’ ‘his claim in respect of; 
the first’ thraé- qiiarters ‘OF’ 1317 with liberty’ 
to bring “a fresh suit on thé same cause ‘of 
action., The District Judge overruled the 
contention of the defendant that the rent. 
had “been,” S¥tispehded’ "by | reason of. eviction 
and détreed the claim for the last ‘three 
quarters’ “of 1815 and the whole of ‘TBI6, 
This judgment of the District Judge’ “hag 
been affirmed by Mr. Justice Newbould: 
The facts found may be briefly narrated, 
The defendant was a tenant under the 
plaintiff ‘in respect of 57 bigas of land. The 
plaintiff dispossessed the defendant from ` 2 

bighas,' In 1904 the defendant instituted’ 
suit for recovery of possession on declaration 
that the disputed lands were included in 
his tenancy. In that suit.an issue was 
raised, whether the lands ‘were part and 
parcel of the tenancy of the present defend- 
ant or whether it was included in another 
holding alleged to have been purchased by 
the landlord at an execution sale. The 
Subordinate Judge found in favour of the 
tenant and gave him a decree for resovery 
of possession; on appeal to this Court, that 
decree was affirmed. The tenant executed 
the decree and obtained possession of the 
27 bighas on the 13th October 1909. In 
these circumstances there is, prima facie, no 
room for doubt that the rent remained 
suspended during the entire period of evic- 
tion, which includes the period for which 
rent is now claimed. 


The landlord, however, contends that inas- 
much as in a proceeding under Chapter X 
of the Bengal Tenancy Aat, the Settlement 
Officer had assessed fair rent on the land 
in the occupation of the tenant after . he 
had been evisted from 27 bighas, there was & 
severance of the tenancy; in other words, the 
tenant now held two tenancies, one of 30 
bighas and the other of 27 bighas. But the 
proceedings before the Settlement Officer 
could not have this effect, as no question , of 
sub-division of the tenancy did or could arise 
before him; on the other hand, the efféct of 
the decision of the High ‘Court in 1909 


‘obviously is that there is still a ‘tenancy of 57 
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bighas and the defendant, on execution of that 
decree, is now in occupation of all the lands 
comprised therein. There is thus no escape 
from the position that the tenant remained 
evicted during the years in suit from a sub- 
stantial portion of the land of his tenancy 
and the inference is irresistible that the 
entire rent has been supended. Relianse, 
however, has been placed on behalf of the 
landlord on Dhunput Singh v. Mahomed Kazim 
Ispahani (4). That case has obviously no 
application to the circumstances of the 
present litigation. It affirms the proposition 
now well settled [Ohandra Kanta Dass v. 
Ramanath Barman. (6), Rai Charan Sar 
Mazumdar y. Administrator-General of Bengal 
(7), Saroda Prosad Bhattacharjee v. Manmotho 
Nath Mitter (8), Rasseswart Ohowdhurant v. 
Sorendra Mohun Tagore (9)| that if there is 
interference by the landlord with the posses- 
sion of the tenant even in respect of a portion 
of the property there should be no apportion- 
ment of rent; but it also lays down that if the 
interference is in respect of only a certain 
portion of the demised property the rent 
of which is separately assessed, there should 
be apportionment. The present case is clearly 
not of this description. The decision in 
Dhunput Singh v. Mahomed Kazim Ispahani (4) 
contemplates cases where there are in essence 
two tenancies included in one lease and the 
tenant is dispossessed from the lands of one 
- of these only. We may, in this connection, 
refer to the observations on this decision in 
the case of Saripjan Bibi y. Aftabuddin 
(5) and Mahammad Zeaullah Miah v. Sukli- 
annessa Bibi (10). We may add finally that 
we are entirely in accord with the opinion 
expressed by Sir Lawrence Jenkins, O. J., in’ 
the case of Godat Molla v. Aminuddt 
Howladar (8), that the Court should be 
reluctant to relax the rule that eviction of 
tenant by the landlord leads to suspension of 
the entire rent. 

The result is that this appeal is allowed, 
the decree of the Court below set aside and 
the suit dismissed with costs in all the Courts. 


(6) 6 Ind. Cas. 478; 11 O. L. J. 591, 

(7) 2 Ind. Cas, 169; 36 C. 856; 9 C. L. J.578; 13 O, 
W. N. 853. 

(8) 28 Ind, Cas. 371; 19 0, W. N. 870. 

(9) 5 Ind, Cas. 105; 11 O. L. J. 601. 
„E0 5 Ind. Cas. 852; 11 0. L. J. 608; 14 0.. W. N. 
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Our judgment will in no way affect the 
order of the District Judge whereby the 
plaintiff was allowed to withdraw his claim 
in respect of 1317 with liberty to institute a 
fresh suit in respect of the same cause of 
action—-indeed, that portion of the order of 
the District Judge was not assailed before us, 

Appeal aliowed, 


PATNA HIGH COURT. 

First Civin Appear No. 405 or 1915. 

May 8, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
SHAMA PERSHAD SAHI AND ANOTHER— 
PLAINTIFFS —APPELLANTS 
VETSUS 
SHEOPARSAN SINGH AND OTHERS—- 


DEFaNDANTS— RESPONDENTS. 

Court Fees Act (VIU of 1870), s. 7 (IV) (c)—~Court- 
fee—Declaratory decree with consequential relief, swit 
for—-Plaintif, duty of, to fiz reasonable value upon 
consequential relief—Cuurt, interference by, where 
ridiculous value is fined—-Civil Procedure Code (Act Y 
of 1908), O. YH, r. 11 (b). 

Where a consequential relief is sought in addition 
to a declaratory decree, the plaintiff is bound to fix 
upon the consequential relief a reasonable valuc. If 
he puts upon the consequential relief a ridiculous 
value, then the Court must step in and fix a reason- 
able value for him. [p. 96, col. 1.] 

Umatul Batul v. Nauji Kuar, 6C. L. J. 427; 11 C. 
W. N. 706, relied upon. 


Appeal from the decision of the Subordi- 
nate Judge, Ist Court, Mozaffarpore, dated 
the 21st May 1915. 

Rai Tribhuban Nath Sahai, for the Appel- 
lant. 

Messrs, Chandra Shekhar Banerji and Ganesh 
Dutta Singh, fcr the Respondents. 


JUDGMENT.—-In these two cases the ap- 
pellants are Mitakshara sons. They sought 
in two suits in the Court of the Subordinate 
Judge to set aside. decrees made upon 
mortgages entered into by their father and 
to obtain possession of their individual 
shares in the joint family property. In one 
case they valued their shares in the joint 
family property at Rs. 11,000 and in the other 
case at Rs. 5,400, the decrees sought to be 
set aside being for Rs, 11,647 in one case and 
Rs. 10,810 in the other. They averred that in- 
asmuch as their suits were for recovery of 
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possession of property, they were entitled to 
maintain them on payment of a Court-fee 
upon a sum equal to ten times the 
Government revenue ou the property. 

The learned Subordinate Judge differed 
from them and was of opinion that the 
Court-fee to be paid was to be caloulated 
on the suit as a suit for a declaratory 
decree with consequential reliefs [section 
7, clause 4 (c), of the Court Fees Act], He, 
therefore, declared that the consequential 
relief was obviously the total amount of the 
decrees and called for ad valorem fees upon 
the sum decreed in each case. This the 
appellants declined to pay, and appeal to 
this Court against the order made. 


Reliance is placed in appeal upon the 
decision of the Judicial Committee in Phul 
Kumari v. Ghanshyam Misra (1). In 
that case nothing was decided save that a 
Court-fee of Rs. 10 is to be paid upon a 
suit to set aside an order of a Civil Court 
refusing to release an attachment under 
section 283 of the Civil Procedure Code, 

Reliance is next placed upon the decision 
in Ganesh Bhagat v. Sarada Prasad 
Mukerjee (2), in which it was held that 
in a suit to set aside a decree the valua- 
tion should be based upon the extent of the 
plaintifi’s interest in the decree. 


The later decision is nc doubt in point, 
but the whole basis of the case-law upon 
the subject, beginning with Botdya Nath 
Adya v. Makhan Lal Adya (3) and 
exhaustively dealt with in Umatul Batul 
v. Nauji Kuar (4), is that, when a 
consequential relief is sougbt in addition 
to a declaratory decree, the plaintiff is 
bound to fix upon the consequential relief 
a reasonable value, If he puts upon the 
consequential relief a ridiculous value, then 
the Court must step in and fix a reasonable 
value for him. This rule is based upon 
section 54 of the old Code, now Order 
VII, rule 11 (6). Such a case must be dealt 
with on its own merits, In the case before 
us the plaintiff has actually valued the 
relief sought at Rs. 11,000 in one case and 


(1) 35 C. 202; 7 C.L.J. 86; 12 O. W. N, 169; 10 Bom. 
L B.41;5 A. L.J. 10; 17 M. L. J. 618; 2 M. L. T. 503 
14 Bur, L. R. 41;35 I. A, 22 (P.C). 

(2) 30 Ind. Cas 111; 42 C. 370; 19 C. W. N. 895. 

(8) 17 0. 680; 8 Ind. Dec. (N. 8.) 994. 

(4) 60. L. J. 427; H 0. W. N. 705. 
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Rs, 5,499 in the other, Rs. 11,000 -~ 
is obviously a reasonable valuation, nor 
can we siy that Rs. 5,490 is an uu- 


reasonable valuation, in view of the fact 
that the decree was a decree uponea 
mortgage and that the wholevf the mort- 
gaged property has been sold and that as far 
as we know from the written statement there 
is no other properby bub the mortgaged 
property which can be sold. We cannot 
allow the plaintiff to now turn round and 
say that if he had known that he wonld 
be made to pay an ad valorem Court-fee on 
the value which he put on the relief sought, 
he would have valued that relief less highly. 
We must direct that the Court-fee to be 
paid in these cases be the ad valorem Court- 
fee on Rs. 11,060 in one case and Rs. 5,400 
in the other. ° 

Payment of the defisit Courb-fee in the 
lower Court must be made on or before 
the 15th of Jaly. The record may be sent 
down at once, 

Jase sent back, 


PUNJAB CHIEF COURT. 
Civic Revision Petition No. 613 or 1916. 
March 6, 1917. 
Present:—Mr. Justice Shadi Lal. 
RADHA MOHAN—Recetver— 
PETITIONER 
VETEUS 

GHAS RAM AND OTHERS— DEBTOR AND 


Crepitors— RESPONDENTS. 

Provincial Insolvency Act (TII of 1914), s. 46—~ 
“Aggrieved person”, meaning of—Receiver, whether 
“aggrieved person.” i 

The words “person aggrieved” in section 46 of the 
Provincial Insolvency Act do not mean a man who 
is disappointed of a benefit which he might have 
received if some other order had been passed. A 
“person aggrieved” must be a man who has a legal 
grievance, a man against whom a decision has been 
pronounced which has wrongly deprived him of 
something or wrongly refused him something or 
wrongly affected his title to something.[p. 97, col. 1.] 

A Receiver appointed by the Court under the 
Provincial Insolvency Act is not an aggrieved 
person within the meaning of section 46 of the 
Act and is, therefore, not competent to apply for 
the revision of an order annulling adjudication. 


[p. 97, col, 1.] 


Petition, under section 46 of Act III of 
1907, for revision of the order of the 
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Additional District Judge, Delhi, dated the 
the 29th March 1916, reversing that of 
the Judge, Insolvency Court, Delhi, dated the 
31st January 1916, rejecting application. 

Mr..M. N. Mukerji, for the Petitioner. 

Rai Sahib Lala Moti Sagar, for the Re- 
spondents, 

JUDGMENT.— The learned Additional 
District Judge has passed an order annul- 
ling the adjudication of insolyency of Ghasi 
Ram; and the only person, who opposed 
the said order and now files an application 
for revision, is the Receiver appointed by 
the Insolvency Court to realize the assets. 
The first question, which I. have to deter- 
mine, is whether the Receiver is a person 
aggrieved within the meaning of section 46 of 
the Provincial Insolvensy Act. Now, ib is 
qtite clear that the order of the Court 
below affects the Receiver only in so far 
as the amount. of his commission for the 
work already done is concerned; and fhe 
amount was fixed at Rs. 100 by an order 
of the first Court dated the 22nd February 
1916. He may have his remedy against 
that order, if he is dissatisfied with it, but 
i do not think he can be treated as a person 
aggrieved qua the order of the lower 
Appellate Court annulling the adjudication. 

The words “person aggrieved” do not 
really mean a man who” is disappointed 
of a benefit which he might have received 
if some other order had been passed. A 

person aggrieved” must be a man who 
has a legal grievance, a man against whom 
a decision has been pronounced which has 
wrongly deprived him of something, or 
wrongly refused him something, or wrongly. 
affected his title to something, vide Ha parte 
Sidebotham, In re Stdebotham (1). Having 
regard to the circumstances mentioned above, I 
fim of opinion that the petitioner cannot be 
deemed to be a person aggrieved, I accor- 
dingly dismiss the application for revision 


with costs. 

` Application dismissed. 

(1), (1880) 14 Ch. D. 458; 49 D. J. Bk. 41; 42 L.,T. 
783; 28 W, R. 715. - 
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PATNA HIGH COURT. 
SECOND CIVIL Appears Nos. 625 ano 792 
10 803 or 1916, 

May 21, 1917. 

Present: —Mr. Justice Chapman and 
Mr. Justice Atkinson. 

In No, 625 
HARDAYAL MAHTON AND otuers— 
APPELLANTS 
Versus 
_WAZIR MAHTON AND OTHERS —- 


RESPONDENTS. 

Bengal Tenancy Act (VIIE B. O. of 1885), s. 60, 

object of-—Landlord and tenant-—Rent suit—Tenant, 
whether can plead right of third person to receive rent. 
_ Section 60 of the Bengal Tenancy Act must be strictly 
interpreted, for if it is not so interpreted, 
the object for which it was enacted will not be 
attained; that object being to coerce proprietors to 
register their names under the Land Registration Act. 
The object is of great importance for the efficient ad- 
ministration of landrevenue. [p. 98, cols.1 & 2.] 

Girish Chandra Chongdar v. Satish Chandra Sarkar, 
12 C. W. N. 622, doubted. 

Sadhu Charan Pal v, Radhika Mohan Roy, 8 0, W. 
N. 695, relied upon, 

Appeal from a decision of the District 


Judge, Patna. 


Messrs. Muhammad Mustafa Khan and 
Ganesh Dutia Singh, for the Appellants, 


Mr, Bimla Charan Sinha, for the Respondents, 
JUDGMENT, 

Cuapuan, J.—These appeals arise out of 
seven suits for rent. The appeals are by 
the tenants. On the 9th October 1904, 
one Narain Prasad executed a conveyance 
of certain villages to one Dhiraj Mahacc. 
Certain disputes arose between these two 
persons, Narain alleging that the conveyance 
was a fictitious sonveyance. The result was 


that an agreement was executed on the 
13th July 1909 between Dhiraj Mahato 
and Narain Prasad. By this agreement 


Narain gave up his claim in respect of 
certain of the villages and Dhiraj made 
a conveyance of other villages to Narain 
in the name of one Parshad Narayan. This 
did not, however, terminate the dispute, for 
in November 1911 prozeedings were instituted 
under section 145 of the Code of Criminal 
Procedure, which resulted in an order by 
the Sub-Divisional Officer of Behar Placing 
Narain in possession of certain villages 
situated in the Behar Sub. Division, The 
heirs of Dhiraj Mahato then instituted a» 
title suit for a declaration of their title, 
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which succeeded on the 80th March 1916. 
Against that decision Narain has appealed, 
and there is a cross-appeal by the heirs of 
Dhiraj. The suits out of which these ap- 
peals arise were suits for rent in respect 
of lands situated in the Barh Snub-division 
which are, therefore, not covered by the 
order of the Sub-Divisional Officer of Behar, 
passed in November 1911. The plaintiffs 
are the heirs of Dhiraj. The tenants’ case 
was that they had paid the rents for the 
years in suit to Narain, and it has been 
found that in fact the tenants have failed 
to prove that they have made any such 
agreement. The suits have been held to be 
defeated by the provisions of section 60 of 
the Bengal Tenancy Act, to the - effect that 
the tenants in such a case shall not be 
entitled to plead that the rent is due to 
any third person. The provision is very 
clear, as was pointed by Mr. Justice Geidt, 
in the case of Sadhu Charan Pal v. Radhika 
Mohan Roy (1), it was enacted in order to 
secure the complete registration of the names 
of allthe proprietors. The contention before 
us is, that inasmuch as the plaintiffs suc- 
ceeded in their title suit onthe 30th March 
1916, that is, subsequently to the judgment 
of the District Judge in appeal dated the 
28th February 1916, we should not take 
notice of that decision of the plaintiffs’ title 
and hold that the tenants were entitled to 
do what section 60 forbids, that is, to set 
up a title in a person who has not been 
registered under the Land Registration Act, 
The case of Girish Chandra Chengdar v. 
Satish Chandra Sarkar (2) is relied upon 
for this purpose. That was a stronger case 
than the present one, for in that case 
the plaintiffs’ title had been determined by 
the Civil Court before - the institution of 
the suit for rent. In the present case the 
question of title had not been determined 
until after the judgment of the learned 
District Judge in first appeal. With great 
respect to the learned Judges who desided 
that case, we have great doubt whether the 
oase, was correctly decided. In our opinion 
section 60 must be strictly interpreted for 
if it is not so interpreted, the object for 
which it was enacted will not be attained; 
that object being to coerce proprietors to 


(1) 8 0. W. N. 695. 
(2) 12 0. W. N. 622. 
| | 


register their names under the Land Re 
gistration Act. The object is of great 
importance for the efficient administration 
of land revenue. The result is that in 
this case we must hold that it was “not? 
open to the tenants to plead in defense 
that the rent was due to any person other 
than the plaintiffs who had their names 
registered in the Land Registration Act. The 
result is that these appeals are dismissed with 
costs. 
ATKINSON, J.— I agree. 
Appeals dismissed, 


PRIVY COUNCIL m 
APPBALS FROM Tax Mapras HIGH Court, 
May 3, 1917. 

Present: —Lord Buckmaster, Lord Parker of 

Waddington, Lord Parmoor, 

Mr. Ameer Ali and 

Sir Walter Phillimore, Bart. 
KANDURURI BALASURYA PRASADHA 
ROW AND ANOTHER—PLaInTI¢FS—APPELLANTS 

VETSUS 

THe SECRETARY or STATE ror INDIA iN 


COUNCIL—DEFENDANT—RESPONDENT, 

Madras Irrigation Cess Act (VII Mad. of 1865), ss. 1, 
2—Water cess——Irrigation -Permanent Settlement— 
Extent of zomindar’s or inamdar’s right of user wnder 
engagements with Government—River or stream belong- 
mg to Government—‘“Free of separate charge’?— 
Madras Land Encroachment Act (III Mad. of 1905), s, 
2—“Standing and flowing water.” * 

The Government claimed under the Madras Irriga- 
tion Cess Act to levy water cess upon permanently 
settled lands (zeraiti and inam) in so faras the user 
of Government water for irrigation exceeded the 
user at the time of the Permanent Settlement, 
whether in respect of the area irrigated or in respect 
of the fact that two crops were raised insteud of one: 

Heid, (1) that the effect of the Permanent Settle. 
ment was to vest the then existing irrigation chan- 
nels in the zemindars through or within whose zemin. 
daris the same respectively passed or were situate; 
[p. 111, col. 1.) 

(2) that the right of user from such irrigation 
channels which passed by the Permanent Settlement 
could be measured only by the physical conditions 
existing at that time, and not by the extent to 
which the water was in fact used: and that assum- 
ing that the river with which the channels 
connected belonged to the Government, the zemin- 
dar’s right of taking water from it was limited only 
by the size of the channels and the nature of the 
sluices and works by which water was divertéd from 
the river into the channels. The Government could 
not complain if the amount of water taken was 
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within this limit, Once the water was lawfully 
taken into the channels, Government had nothing 
further to do with the matter. [p. 111, col. 2.] 

Whether or not there are other cases which the 
first proviso to section 1 of Madras Act VII of 1865 
was intended to meet, ib atleast covers the case of 
engagements with the Government arising out of the 
Permanent Settlement. If by virtue of such setile- 
ment a zemindar is entitled to take and use water 
from any such source of supply as mentioned in the 
Cess Act and this right is partof or appurtenant 
to the property in respect of which he pays a single 
jama or peishcush, no cess can be levied under the 
Act in respect of the water which heis so entitled 
to take and use. [p. 107, col. 2.] 

Semble.—The second proviso to the section is 
intended similarly to safeguard the ryots’ rights 
SET periodical temporary settlements, (p. 107, 
col, 2. , 


Consolidated appeals from a decree of 
the Madras High Court, dated the 9th Sep- 
tember 1910, reported as 6 Ind. Cas. 67, con- 
firming one and modifying two decrees of the 
District Judge, Ganjam. 


FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. The 
suits out of which the appeals arose were 
brought by the appellants to recover monies 
claimed by the respondent as water cess and 
paid by their predecessor under protest. 
The suits were dismissed by the first Court, 
whose decision was confirmed (with modifica- 
tions in two cases) by the High Court. The 
judgment of the latter Court, which contains 
a fuller statement of the fasts, is reported as 
Kandukuri v. Secretary of State (1). 


Mr, Upjohn, K.O. (with him Sir W. Garth), 
for the Appellants.—The Act under which 
Government claim to make these charges was 
passed in 1865, but it is only recently that it 
has been sought to apply it inthis way; and 
then only under a misinterpretation of Madras 
Act IIT of 1905. Government have acted on 
the view that section 2‘of that Ast gives 
them a right to water itself, The High 
Court have adopted this view: they say “so 
far as this case is concerned, the provisions of 
section 2 amount to a declaration that sub- 
ject to easement and usual rights of other 
landholders, all standing and flowing waters 
which are not the property of any one else 
are the property of the. Government”, The 
High Court have overlooked the fact that the 
section is only intended to deal with the bed 
of standing and flowing water: all that it 


vests in Government is the bed. Section 1 
(1) 8 Ind. Cas. 67; 34 M. 295; (1910) M. W. N. 
595; 20 M. L, J. $23; 8 M. L, T, 389, | 


and other sections of the Act support this 
view. Flowing water cannot be the subject 
of property except by an Act of the Legis- 
lature, but the High Court’s construction of 
section 2 treats zemzndars as possible owners 
of it. The Act contains no other provisions 
as to water and no penalties to enforce 
Government’s right to “standing or flowing 
water.’ The words “standing and flowing 
water” merely sweep in other things “than 
rivers, streams and water-courses” and 
they are followed by the words “and all 
lands.” 

[Sir Warrer Puarumors.—In old 
conveyances “all waters? was inserted to 
mean beds of other waters than specified. | 

The title and preamble of the Act show 
that it is merely a declaratory Act as to land. 


I submit that the alleged right of property 
in the water claimed by the respondent does 
not exist. The law of India as to water 
rights is in general accordance with the law of 
England, which does not recognise any such 
right and the authorities cited in the Indian 
gases are mainly English. Rameshur Pershad 
Narain Singh v. Koong Behari Pattuk (2); Kali 
Kissen Tagore v., Jodoo Lal Mullick (3); 
Perumal v. Ramasami Ohettt (4); Debi Pershad 
Singh v. Joynath Singh (5), referred to. 

The Indian Easements Act of 1882 (Ast V 
of 1882) is deslaratory of the common law: 
vide section 7, illustrations (f) to (4). 


In addition to claiming a right of pro- 
perty in the water itself, Government relies 
upon its general right and duty as Sovereign 
to regulate matters of irrigation. | am not 


‘concerned to deny this right or duty: but I 


submit that it does not extend to empowering 
Government to interfere with the legal rights 
of private individuals, whether these latter 
are owners or tenants: Ponnusami Tevar v. 
Collector of Mydura (6); Kristna Ayyan v. 
Vencatachella Mudah (7); Furst Assistant 


(2) (1879) 4 A. C. 121; 61. A. 38; 4 O. 633; 3 Sar. 
P., 0. J. 856; 8 Ind, Jur. 179; 2 Shome L. R. 194; 2 Ind, 
Dec. (x. 8.) 402. 

(3) 6 I. A. 190; 5 O. L. R. 97; 4 Sar, P, C. J. 61 

P.O). 
‘ _ 16 at p. 22; 4 Ind. Deo. (N. s.) 11, 

A. 60 at p. 68; 240. 865; 1 C. W. N, 401; 
. 120; 7 Sar. P. C. J, 202; 12 Ind. Deo. (x. 8.) 

) 

C 


6 at pp. 11, 12, 19, 22, 26, 


. H. C. R. 
JH. O. R. 60 at p. 64, 
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Oolleelor of Nasik v. Shamji Dasrath Patil (8); 
Ramachandra v. Narayanasamt (9); Sankara- 
tadivelu Pillai v, Secretary of State 
(10); Ambalavana Pandara Sannratht v. 
Secretary of State (11), Peacock’s Ease- 
ments in British India (2nd Edition, 
1909), pages 118, 114. 

Madras Act VII of 1865 does not apply to 
a case like this but only to cases where 
Government undertakes a scheme of irriga- 
tion for the benefit of the public. Here the 
Government, merely came in as one of several 
landholders, and what it did was done by it 
as landlord for the sake of its own tenants. 
The Act only refers to channels constructed 
by the Government as Government, and does 
not inelude any channel which the Govern- 
ment made by arrangement with its tenants 
for their benefit. The channels here were 
not, so far as the evidence goes, made by 
Government at all: and the repairs were made 
by the zemindars as well as by Government. 


Section L of the Act contains a proviso that 
it is not to interfere with any engagement by 
which the zemendar is entitled to irrigation 
free of separate charge. I submit that it is 
nota proper inference from the facts admitted 
and proved that Government only granted the 
right of irrigation to the extent that the land 
was then being cultivated. It is conceivable 
that.the area cultivated might be increased 
without taking more water: is it said this 
cannot be done without paying cess? 

[orp Parmoor.—The Government engage- 
ment may be to give you no more than 
the quantity of water required to irrigate 
so much wet land.) 

That is quite possible a priori: but in 
measuring the extent of the ‘engagement 
it is necessary to look at the state of things 
at the time of the grant and what happened 
after the grant. 

I submit that from the facts and terms 
of the grants to the zemindar, and from 
the further fact that no attempt was made 
to charge these cesses, till quite recently, 
there should be inferred a grant to the 


(8) 7 B. 209; & Ind, Dee. (x.8) 141, 
(9)-16 M. 333; 2 M. D. J. 279; 5 Ind. Dec. (xN. 8.) 
939. , 
(10) 28 M. 72; 15 M. L. J, 82. 
(11) 28 M. 689; 15 M, L, 3261, 
r 


zemindar of as. much water as he could get, 
subject to his not prejudising the rights 
of other persons having similar sanads: 
aud that Government did, not grant only 
so mush water as was required for the 
land then being cultivated. Further, even 
if Government did not contemplate an ex- 
tension of the land cultivated, the law is. that 
the owner of a dominant tenement with a 
right to a flow of water can use that flow 
for any purpose connected with his teng- 
ment, l 


The preamble to the Act states that 
Government had just completed large irriga- 
tion works in certain Districts: 
it is right and proper Government should 
get a return on account of the increased 
profits derivable from lands irrigated by 
such works. The provisions of the Act 
should be construed accordingly. 
not apply when the irrigation channels were 
neither constructed by nor belong to Govern- 
ment. The mere ownership of part of the 
irrigation works is not sufficient to bring 
it int> operation: there must be a com- 
plete work of irrigation constructed by 
Government, for the public benefit. Here 
Government did not get the ownership even 
of parts of the channel till after the settle- 
ment: and such expenditure as it incurred 
was for the benefit of its own estates. 


“Constructed” in section 1 
to “channel, tank or work.” “From” in the 
same section connotes a source; it is not 
the same as “through.” The channels here 
do not belong to Government, nor were 
they constructed by Government. No case 
has been put forward under section 1 (b): 
nor has the opinion of the Revenue Officer, 
therein mentioned, been proved. The pro- 
visions in section L (b), which were-intro- 
duced by Act V of 1900, support the view 
that slause (a) only applies to an entire work 
of irrigation. 


It was the policy of Government, as laid 
down by Regulation XXV of 1802, to 
promote the “progress of agricaliure” by 
fixing the revenue in psrpstuity: it would 
be against such policy to amares the zemindar 
for raising a second erop. 

An ea3em3nt passing by an imoliad grah 
is not rastristed tə what is naasssary foe 
the use of tho tonomant qoaveyed: it ts 


and that: 


It does 


must apply. 


„as had been 


‘the water itself, but 
water, can be acquired by riparian owners. 
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enough that it is convenient for ‘that use: 
Watts v. Kelson (12). Reference was also 
madeto Secretary of State y. Perumal Pillai 
(13); Chidambara Rao v. Secretary of State 
(14}; Indian Easements Act, 1882 (Act V 
of 1882), section 13; Maria ‘Susut Mudalrar 
y. Secretary of State (15); Lutchimee Duss. v. 
Secretary of State (46); Secretary of State 
vy. Swami Nautheswarar (17) and Secretary 
of State v. 
(18) (now under appeal), 


Sir W. Garth followed and pointed ont 
that the expenses of repairing the channels 
were not borne exclusively by Government 
suggested, but that the 
zemindars contributed. 

Mr. P. O. Laurence, K. O. (with him Sir 
Erle Richards, K.O., and Mr. Kenworthy Brown), 
for the Respondents.—In India the main pablis 
user of water is for irrigation: in England for 
drainage and navigation. Hence a Customary 
Law has grown up in Madras (and perhaps 
in Bombay also) that Government has a 
right to regulate and dispose of the water 
of rivers for irrigation, The right is a 
right to take away the water and dispose 
of it for the benefit-of non-riparian land. 
The Act of 1905 did not make new law. The 
ownership of rivers and streams has always 
been in the Government. The Act of 1865 
was passed on that basis. The English Law 
of riparian ownership had heen applied to 
that right, but its application is limited. 

Government recognise that rights, not to 
to the use of the 


Three main rights have been established, 
qualifying the general right of Government 
to flowing water. 


1, The right of ryots under Government 


to havea supply of water for their irriga- 


tion; limited by this, that so long as Govern- 
ment gives them the customary amount if can 
be given from any channel. 


(12) (1871) 6 Ch. App. 166 at p. 173; 49 L. J. Ch. 
126; 24- L. T. 209; 19 W. R. 338. 

(13) 24 M. 279 at p, 232% 11 M., &. J. 117. 

(14) 26 M. 68. 

(15) 14M L.J. 350. 

(16) 3 Ind. Cas’ 458; 32 M. 456; 6 M. L. T. 242; 
M. L. J. 470. 

(17) 6 Ind. Cas. 194; 34 M-24 7M. L. T. 407; 20 
M. L. J.763; (19.0) M. W. N. 495. 

To 8 Ind. ia 357; 3t M. 33%; 9 M'L.T. 47; (1911) 

N 


19 


Ambalavana Pandarasannidhi 


land to another’s but such 


2. The natural right of the riparian 
owner to the use of the water adjoining 
his land—not qua owner of the bed, but by 
being in contact with the water. 

3. Easement rights, which may be as- 
quired by persons using water for ex- 
traordinary purposes as against the riparian 
owners, ‘both above and below, to use so 
much of the water as to damage them. 

But these rights do not im any way 
destroy the right of Government to the 
property in the water; they are something 
like the right to dig gravel on another man’s 
land. 

It is strange to us ‘that there should 
be ownership of water running from one man’s 
is the law of 
India. 

[Str Watter  Par.iimore.— Flowing 
water may be compared to an animal ferae 
naturae, which is only the subject of owner- 
ships when kept within bounds. ] 

[ Mg. Aweer Aut.—Government took away 
all the water of the Sone and turned it into 


“their own canal.' 


(Sie Water Puwittimore.—Could they 
do that without an Act of Parliament? | 

Yes. 

[Lorp Becoxmaster —If your view is correct, 
all the discussion as to the ownership of 
the Wamsadhara river becomes unnecessary. 
Everybody who usesthe water, whether it 
comes from a channel or from anything 
else, will have to pay for if, not because 
it comes from the channel but beacause it 
is the property of the Government |. 

That is my proposition. Government have 
contended for senturies that they own 
the water, and Act LIT of 1905 says soin 
so many words. The right of the English 
riparian owner to have the whole flow 
past his land is inconsistent with the right 
of Government, always allowed in India, to 
stop or dam or divert the water. 


Even Act VII of 1865 contemplated owner. 
ship of running water, A river is a natural 
stream. “Natural stream” is defined in the 
Indian Easements Act, 1882, section 7, 
Illustration ( i) (Expla ation). “Stream” was 
inserted in section 1 of Act VII of 1865 
after “river” to indicate that the body of 
water only was intended, not necessarily 
the bed or banks. The water belongs to 
Government quite irrespective of the bod of 
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the river: Robert Fischer v., Seoretary of 
State (19). 

Whather or not this was so before 1905, 
Act ITI of that year puts the matter be- 
yond doubt. It recognises the ownership of 
flowing and standing water. The owner- 
ship of flowing water cannot be shown to be in 
any one else, so it must be in the Govern- 
ment. 

[Lorp Bucrmaster.—But it must be as- 
sumed appellants have acquired the right 
to take the water and if that be so, the Aot 
of 1905 would not apply]. 

Easement rights do not destroy the right 
of property. Till the water is taken, the 
property in the whole is in Government. 
The right to take limits the owner’s right, 

[Str Warrer PEHILLIMORE.—The whole 
cake is the Government's; the slice out of 
the cake must be proved. Government may 
be entitled to charge for the water even 
though the other man may have the right 
to take it. | 

Act VII ‘of 1865 applies, whether or not 
the person taxed is entitled to take or could 
be prevented’ from taking. It was not till 
1900 that the ryots were excepted. It was 
for this very reason that the proviso was 
.inserted that the cess should not apply 
when the engagement gave aright to take 
free of charge. 

When the Act of 1865 refers to a river 
or stream belonging to Government, the 
‘rigbt intended is the right not to the bed 
but to-the paramount control. It is the 
right of administration. 

Three propositions were established by 
Robert Fischer v. Secretary of State (19):— 

1 1. Riparian owners cannot recover from 
‘Government without proof of damage. 

2. The rights of Government are higher 
than those of private owners. 

8. The rights of Government are irrespes- 
tive of the right to the bed. 

Whenever Government controls the dis- 
tribution, the atream (tank, etc.,) “belongs 
` to” Government. 

-~ Sinee the decision under appeal there 
‘have been two further cases on this very 
point:—-Secretary of State v. Kannepallt Jana- 


kiramoyya (20), on appeal from the judg- 
(19) 2 Ind. Cas. 325; 32 M. 141 at p. 160; 5 M. L. T, 


149; 19 M. L. J. 131. 
(20) 80 Ind. Cas. 609; 29 M. L. J. 889; 2 L. W. 763; 


18 M. L. T. 277; (1916) M. W. N. 671. 


ment reported as Secretaryof Statev. Kannepallz 
Janakiramayya (21) and Secretary of State 
v. Maharaja of Bobbih (22). f 

[Lorp Parmoor.—The Act of 1905 re- 
gognises ownership of flowing water in 
private hands as well as in those of Gov- 
ernment. It may give Government a right 
subject to other existing rights of private 
individuals. | 


Flowing water in a natural stream may 
conceivably be granted by Government to 
a private person: Fitzhardinge (Lord) v. Pur- 
cell (23). 

But in India, except by grant from Gov- 
ernment, there can be no such ownership 
in private persons. 

[Lorp Parger.—If the right to use the . 
water depends upon ownership, there is no 
reason why it should not pass under the 
grants. | 


I put it on the ground of prerogative 
right. In India itis the duty of Govern- 
ment to control the distribution of water. 

[Lord Buckmaster.—There is no authority 
on the construction of section 2 of Act IIT 
of 1905, but if it does not vest the pro- 
perty in flowing water inthe Government, 
what does it mean? | 

I submit it is conclusive. 

[Loro Parker.—If Government’s right 
were a matter of ownership, it could pass 
by the grant-—if of prerogative, it could not: 
your position may be better if it were not 
a matter of ownersbip. | 


If on the proper construction of the Act 
the ownership of the flowing water in a 
river is confined to cases where Govern- 
ment owns the bed, then on the evidence 
three out of the four channels in question 
took off from points where the river was 
on Government land. 

As to the alleged engagement by which 
the zemindars are said to be protected, it is 
material to consider the original frame of 
Act VIL of 1865. Originally, the cess was 
charged on ryots although they were entitled 
to water. By the revenue system of Madras, 


(21) 18 Ind. 770; 37 M. 322; 13 M. L. T. 285, 24 M 
L. J. 365; (1913) M. W. N. 228. 
. (22) 32 Ind. Oas. 279; 30 M. L. J. 163; 19 M. L. T. 
6; 8 L. W, 119; (1915) M. W., N. 1025. 

(23) (1908) 2 Ch. 189; 77 L. J. Ch. 529; 99 L. T. 
154; 72 J. P. 276; 24 T. L, R. 564. 
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the tax is imposed on the user of the water, 
whether that user is of right or not, unless 
the land falls within: the second proviso 
to section 1: Baden Powell’s Land Tenures, 
Volume IIT, 

Tt follows that the engagement of Gov- 
ernment with the zemindars, which erem ota 
them from liability to pay cess, must be 
an engagement to give water free of tax 
The petshcush being fixed, the zemindars were 
Im the same position for ‘all time ag ryots 
are for the period ‘between settlements, The 
measure of their user must be the same. 
My submission is that Government have to 
supply free so much and no more water 
&s was supplied at the time of the Per- 
manent Settlement. The psishcush fixed at 
the Permanent Settlement represented the 
assessment due for only one crop: it does 
not exempt the zemindar from water rate 
in respect of the second orop. 


[Lorn Parger.—If the tax was fixed on the 
produce of one crop, then any new crop that 
came in after the Permanent Settlement 
would not be assessable.. If your construc- 
tion of Act VII of 1865 would make it 
violate the Permanent Settlement, that is a 


very strong reason for adopting another 
construction, r 


In Secretary of State v. Perumal Pillai 
(13) the claim of Government to levy 
water rate in respect of a second crop 
was disallowed only bacause the water came 
from the zemindar’s own tank: the judgment 
recognised, however, that the cess would be 
payable if the water were shown to balong to 
Government: Secretary of State v. Perumal 
Pillai (18). In the present case the water 
was supplied from a Government source. 


[Loen Bocxsaster.—The Permanent Settle- 
ment is for the object of ensuring the best 
possible use of the land. | 


Yes, in a limited sense. 


[Loro Bocxmastar.—l should say in an 
unlimited sense; that is what it was for. 
First you find all sorts of things exempted, 
e.g, professional income: then you get the 
man encouraged to increase cultivation and 
promise that his profit shall not by any 
means be taken away. Now you seek to 
tax the means by which he improyes the 
property. ] 


[Sir Warrer Parntimors.—Do you say 
they are taking more water PJ 

Yes, there are concurrent findings of fact, 

[Lorn Bucemaster.—-Tho findings are that 
there is more irrigation, not that more water 
is taken. The two are totally different. Your 
oase is that he is using the water for a more 
extended object: it does not in any way 
depend on the volume of water. | 

There was more land irrigated, and more 
water used for irrigation. The question is 
what irrigation they had, not what was the 
volume of water flowing through the channels. 

Even allowing that there was an implied 
engagement in the sanads that the zemindars 
should have water for further cultivation, 
there was no such engagement that they 
should have it free of sharge. There is no 
express exemption from future taxation. 

[Lorp Booxmaster.—According to you this 
land has never been exempt from taxation, 
but Government have not thought fit to levy 
the tax. | 

There is no evidence that the petshcush, 
at the settlement of the Northern Sirears in 
1803, was fixed so as to include future ex- 
tensions of cultivation. It was fixed on the 
produce, and was a share of the produce. 
(Reference was made to the Fifth Report, page 
6 and to the Instructions to Collectors No. 17 
in Appendix 18 to that Report). 

The onus is on a person claiming under a 
sanad to show that any Jand is ineladed in if, 
and he has to show thatthe land has heen 
agsessed, Canals were never assessed. The 
permanent land tax did not include free of 
charge any water that was not being delivered 
at the time of the Permanent Settlement. 
The tax was caleulated on so much wet land 
and so much dry—possibly on so much land 
with second crop. 

The sanad certainly does not include the 
bed of the river and probably does not in- 
clude the channels. The onus is on the other 
side to show that it does: Jagadindra Nath 
Roy v. Secretary of State (24). 

The zemindar had no fitle prior to the 
Permanent Settlement: and it was only those 
lands which were revenue bearing at the 
time of the settlement which were confirmed 
to him: there was no conveyance. 


(24) 80 I. A. 44 at p. 52; '7 O. W. N. 198; 30 C, 291; 
b Bom. L, R. 1;8 Sar, P. O, J, 412 (P, 0.), 
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[Lorn Bucxaaster.—The whcle’ point of 
the Permanent Settlement was that the 
zemindar might improve his land and in- 
crease cultivation without paying more. To 
make dry land 'wet may be equivalent to 
taking in fresh land. | 

The water cess does not come under the 
head of land tax atall. I ‘admit that for 
current wet land it would be donble taxation 
to ‘put ‘on the cess, ‘but ib is not so with land 
hitherto dry. 


[Lorp Bucxmasrer.— But the potentialities 
of the dry may have been taken into account. 
There was to be no increase in the fixed 
jama, whatever change or improvement took 
place. You do not tax the water, you tax 
irrigation by the water, therefore, you tax the 
land. | 

[Mr. Upjohn.—The 
levied on ‘the land. | 

Tt is a perfectly new form of taxation. 
The land tax 1s assessed on the produce: it 
was taken on the produce of each year. The 
water rate is distinct. 


tax ig in terms 


In so far as the inam lands are concerned, 
appellants sue as inumdars, not as zemindars. 
Inam lands were excluded from the Perma- 
nent Settlement: they are outside the zemzndarz. 
The Government or previous Sovereign had 
parted with the ¿nam lands, and their only 
interest was that they were owners of the 
quit rents. - -A channel within an tnam grant 
will not belong to the znamdar unless specially 
granted: Ambalavana Pandira Sannathi v. 
Secretary of State (Al). 

[Loro BUOKMASTER, - The Judges there say 
the -chanrels were not granted but the wells 
‘were: I eannot see it myself. Possibly it 
may be that an inam grant leaves Govern- 
ment the reversion, and in the case of 
zemindart nothing is ‘left. | 


If ariver belonging to Government only 
means ‘so much of the river of which Goy- 
ernment owns the bed, I am still within 
sub-section (a) of section l of Act VII -of 
1865 ‘as ‘to ‘three of the ‘channels, which all 
take off ‘where Government ‘owns the river 
bed. The case of the Mobagam channel is 
‘different. In England ‘the law is that ‘half 
of the bed of the river passes by ia grant of 
the riparian land: Non constat that this is so 
in India. 

(Mr. Upjohn referred to the pleadings, 


This point is not open to them, no issue was 
raised and it is a question of fact. | 

It depends on the presumption that half 
the bed belongs to the riparian owner: that is 
a question of law. It bas never been laid down 
that such a presumption applies in India. 
In the case of big rivers grave doubts as to its 
application were expressed by Lord Hob- 
house in Ramalakshmamma v, Colleetor of 
‘Godavari (25) and the subjectis discussed 
at length in Srinath Roy v. Dinabandhu Sen 
(26), where Lord Sumner doubted whether 
English Law was applicable to rivera 
generally. I submit that it does not apply 
and that it is not proved against me that 
tke bed of the river does not belong ‘to 


Government ‘éven where the Mobagam 
channel breaks off. 
Sir Richards, K. C. followed.—The 


Government gave a user limited in extent. 
The Settlement of the Northern Sirears is 
described in Baden Powell’s Land Systems, 
Volume III, pages 6,7,17, 128. The purchas- 
ers of haveli lands were not in the position of 
the Bengal zemindars._In Southern Madras 
there were no zeméndars, and the attempt 
to create them failed. Hence the ryotwart 
system was introduced, under which the 
individual rvyots were settled with, The 
settlement with the zemindars in the Northern 
Sircars was on ‘the same principle. The 
sanads given to them were not a grant of 
full water rights (Reference was made to 
the Standing Orders of the Board of Revenue, 
1913, Volume 1.) 


The evidence shows that appellants have 
used more water than they did in the past. 
There are concurrent findings to this effect. 
Further, the matteris one as to which they 
have spec: ial knowledge, and the burden of 
proof is on them: Indian Evidence Act (1 of 
1872), section 106. 

As to the inamdars, ‘the rights of ‘the 
astual cultivators were not affected by the 
Permanent Settlement with the zemindars, 
Regulation TV of 1822. If, therefore, the <nam- 
dars rely upon any “ engagement”, it must 


(25) 25 I. A. 107 at pp. 111, 112; 22 M. 464; 1 Bom. 
L. R. 696; 8 C. W. N. X77; 1 Sar. P. O. J. 584; 8 Ind. 
Dec. N. g ) 332 (P. 0.), 

(26) ‘25 Tnd. Cas. 467; 41 J. A, 221; 18'C. W.N. 
1217; (1914) M. W. N. 654; 1 L. W. 733; 16 M. L. T. 
319; 12 A. L.-J, 1193; £0 C. L. J. 385; 46 Bom., L. B. 
901; 42 0. 489 (P. 0.), 
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be an engagement made not at the Per- 

manent Settlement, but at that of 1885. 
Mr. Upjohn, K. O., replied. 
JUDGMENT. 

LORD Parker or Wappineton.—These are 
consolidated appeals from a decree of the 
High Court of Madras, dated the 9th 
September 1910, and made in three actions, 
in each of which Kandukuri Maha laksh- 
mamma (who has since died and is now 
represented by the appellants) was plaintiff 
and the Secretary of State for India was 
‘defendant. The plaintiff sought in each 
action to recover from the Seeretary of 
State monies paid under protest in respect of 
-water cesses which the Government of India 
had levied under the Madras Act No. VII of 
1865, as amended by the Act No. V of 1900, 
The point to be determined was the right 
‘of the Government to levy these cesses. 
The cess the subject-matter of the first 
action was levied in respect of water used 
for the second crop on zeraziz lands, part of 
the estates of Urlam and Devadi, of which 
the plaintiff was owner. Devadi. was 
originally part of Urlam, and is hereinafter 
included in the -expression “the Urlam 
Estate” or “the Urlam zemindart”. The 
cess the subject of the second action was 
levied in respect of water used for (1) 
the firstcrop on so much of the irrigated 
zeraitz lands belonging to the Urlam Estate 
as the Government alleged to be in excess 
of the area so irrigated at the time of the 
Permanent Settlement; {2)the first crop on 
so much of certain nam lands situate 
within the Urlam Estate, and of which 
the plaintiff was the zamdar, as the 
Government alleged to be in excess of the 
mamul or customary wet at the dates when 
sush nam lands were respectively original- 
ly granted or subsequently settled: (3) the 
second crop on the whole of such inam lands, 
The cess the subject of the third action 
was levied im respect of water used both 
on zeratit and inam lands for all the pur- 
poses above mentioned with respect to the 
cess the subject of the second action. It may 
be mentioned that the plaintiff sueceaded 
in the High Court on the issue as to the 
Government’s right to levy a cess in 
respec’ of water used for the second crop 
on all the nam lands except those situate 
jn the village of Venkatapuram, The 


Government has not appealed to His Majesty 
in Council. It would seem, therefore, that 
the questions their Lordships -have to decide 
are the following: First: Is the Govern- 
ment entitled under the Act to levy-a cess 
for water used for the second crop on 
zeraitt lands parcel of the Urlam Estate? 
Second: The same question as to inam 
lands in the village of Venkatapuram. 
Third: Is the Government entitled under the 
Act tolevy a sess for water used for the first 
crop on so much of the zerazti lands parcel of 
the Urlam Estate as may be in excess of 
the area of such lands irrigated at the 
time of the Permanent Settlement? Fourth: 
Is the Government entitled under the Act 
to levya cess for water used for the first 
crop ‘on so much of the inam lands within 
the Urlam Estate as is in exsess of the 
area of such lands irrigated at the respective 
dates when these znam lands were originally 
granted or subsequently settled? In order 


‘to answer these questions their Lordships 


must, in the first instance, examine the provi- 
sions of the Act itself. 

The Actis intituled “An Act to enable 
the Government to levy a separate cess 
for the use of water supplied for irriga- 
tion purposes in certain oases.” It recites 
that in several districts of the Madras Pre- 
sidency large expenditure ont of Government 
funds has been and is still being incurred in 
the construction and improvement of works of 
irrigation and drainage to the great advantage 
of the country and of proprietors and tenants 
of land, and that itis right and proper that 
a ft return should in all cases alike be 
made to Government on account of the 
increased profits derivable from lands 
irrigated by such works. By section 1 of 
the Ast asamended by the Madras Act No. V 
of 1900, it is provided (cnter alia) that 
whenever water is supplied or used for 
purposes of irrigation from any river, 
stream, channel, tank or work belonging to or 
constructed by Government, it shall ba 
lawfal for the Government to levy at 
pleasure on the land so irrigated a separate 
cess for such water, and the Government 
may prescribe the rules under which, and 
the rates at which, such water oess as 
aforesaid shall be levied, and alter and 
amend the same from time to time. Then 
fullow two provisos, 'the first for the 
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protection of zémindars, inamdars, or any 
other description of landholder not holding 
under ryotwart settlement; and the second, 
for the protestion of landholders under 
ryotwart settlement. Under the first pro- 
viso, where a zemindar, tnamdar, or other 
landholder not holding under ryotwari 
settlement is, by virtue of engagements 
with the Government, entitled to irrigation 
free of separate charge, no -cess under the 
Act is to be imposed for water supplied 
to the extent of this right and no more. 
Under the second proviso, no cess is to 
be levied under the Act in respect of 
land held under ryotwart settlement which 
is classified and assessed as wet, unless 
the same be irrigated by using, without 
authority, water. from any source therein- 
before mentioned and such source is different 
from, or in addition to, that which has 
been assigned by the Revenue Authorities 
or adjudged by a competent Civil Court 
ag the source of irrigation of such land. 

It cannot be denied that, with regard 
to the true meaning and construction of 
this Act, various difficulties arise. in the 
first place, it might have been expected 
from the recitals that the cess which the 
Government is authorised to levy would 
have been confined to a cess in the case 
of Jand irrigated from works constructed 
. or improved by Government and would 
have been in some way proportional to 
the extra profits derivable 
such irrigation. But this does not seem 
to be the effect of the first section. The 
amount of the cess is discretionary and, 
as a matter of fact, it is levied on the 
basis of the area irrigated, irrespective of 
actual or possible profits. Moreover, it 
appears to be leviable whether the Govern- 
ment bas or has not spent money in 
constructing or improving the source from 
which the water issupplied. If, for example, 
a riparian owner irrigates. his land with 
water derived from a river or stream of 
which it can be truly said that it is a 
river or stream belonging to the Govern- 
ment, a cess would appear to be leviable 
even though the Government had never 
spent a single rupee inimproving the source 
-of supply. If, in order to avoid this 
result, reliance were placed on the first 
proviso, the question would arise whether 


by reason of. 


it were possible to imply some engage: 
ment with the Government arising out of 
the natural or presoriptive right of the 
riparian owner, 

In the next place, it is by no means 
easy to say what is meant by a river or ° 
stream “belonging to the Government.” 
The same expression in an Act of the 
United Kingdom would probably connote a 
Government ownership of the bed or the 
banks of the river; but it is quite pos- 
sible that the law of the Madras Presidency 
recognises some proprietary right on the 
part of Government in the water flowing 
in rivers and streams. The law of the 
Madras Presidency as to rivers and streams 
certainly differs in some respects from 
English Law, Robert Fischer ¥. Secretary of 
State (19). Further, the Madras Act No. ILI 
of 19C5 appears to enact that (inter alia) 
all standing and flowing water, not the 
property of private individuals, is the pro- 
perty of Government, but subject to the 
natural and easement rights of other land- 
holders. If this section be relied on, it is 
a nice problem whether a ripdrian owner, 
who is exercising his natural or prescrip- 
tive right of taking water from a natural 
stream for purposes of irrigation, is taking 
water from a stream belonging to the 
Government within the meaning of the 
Cess Act? If he is, the natural and 
prescriptive rights of riparian owners are 
seriously diminished by the Act and, where 
the Government have not expended money 
in improving the natural stream, apparently 
without any sort of quid pro quo. 

Lastly, it is by no means easy to decide 


-as to the class of eases which the first 


proviso is intended to meet. Their Lord- 
ships cannot accept the contention that 
the proviso applies only where there is 
an express sontract that the supply to 
which the person claiming the protection 
of the proviso is entitled shall be. free 
from anything in the nature of a future 
tax. It is enough, in their Lordships’ opinion, 
that the person relying on the proviso 
shall show an engagement between the 
Governmert and himself or bis predecessors: 
in-title by virtue of which he is, in fact, 
entitled to water for irrigation (1) from 
the sourse from which he is actually 
irrigating his lands; (4) to th amnourft 
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of water actually used for such irrigation; 
and (3) without being subject to a “separate 
charge” for such irrigation. But there is 
a difficulty in arriving at what is the 
meaning of the expression “free of separate 
charge” <A provision that the person re- 
lying on the proviso must prove that he 
is already being charged for the supply 
would be intelligible, for in that case by 
the imposition of a cess, he would be charged 
twice for the same thing. But this is not 
what he has to prove. Indeed, he has to 
prove the contrary. He must prove either 
that he is not charged already for the supply, 
or that the charge, if any, is not a ‘separate 
charge.” 


Their Lordships think that the real 
object of the proviso may be found in the 
following considerations: The cess under 
the Act is leviable on the land which is 
irrigated. It is, therefore, in the nature of 
a land tax, and by section 2 is recoverable 
in the same manner as arrears of land 
revenue. Now the Permanent Land Settle- 
ment in the Madras Presidency (asin the 
Presidency of Bengal) proceeded on the 
` footing that, whatever may have been the 
interest of the zemindars avd other land- 
holders prior to the British occupation, 
the Government: would grant to them and 
their heirs “a permanent property in their 
land for all time to come, and would fix 
for ever a moderate assessment of public 
revenue on such lands the amount of which 
should never be liable to be increased under 
any circumstances.” (See section 1 of Mad- 
ras Regulation XXV of 1802.) The Gov- 
ernment, therefore, came under an obligation 
not to raise the jama or, as it is sometimes 
called, the pezshcush, fixed at the Permanent 
Settlement in respect of the lands then grant- 
ed. Under these circumstances the Govern- 
ment sould not impose a cess for the use of 
water the right to use which was appur- 
tenant to the land in respect of which the 
jama was payable without in fact, if not 
in name, increasing the amount of such 
jama, and thus committing a breach of the 
obligation undertaken at the time of the Per- 
manent Settlement. If the right to use the 
water was paid for separately the case would 
be different. The existence of a separate 
` charge would show that no payment for the 
use of the water was included in the jama 


and the imposition of a water cess, thongh 
it might increase the separate charge, would 
not increase the gama. Its imposition would 
not be a breach of the Government’s obliga- 
tion, 

That the object of the first proviso was to 
safeguard the obligation not to increase the 
jama. is borne out by a consideration of the 
second proviso. The incidents of ryotwari 
tenure are governed by custom, and inslude 
a right to receive from the owner of the soil 
(whether the Government or a private indi- 
vidual) a supply of water snfficient for the 
irrigation of the mamul wet lands comprised 
in each holding. The owner of the soil is, 
on his part, entitled to his customary share 
in the actual produce. It has, however, long 
been the practice on Government estates to 
make periodical settlements with the ryots 
whereby the Government’s share in the pro- 
duce is commuted for a fixed annual pay- 
ment, in assessing which the wet lands are 
separately classified. The annual payment 
is incapable of increase during the period for 
which the settlement is made. It is paid 
(inter alia) for the ryot’s right to water for 
irrigating his mamul wet lands, and would 
be increased if a new cess were imposed for 
this supply. The second proviso seems to 
be intended to provide against this result. 

Their Lordships, therefore, conclude that 
whether or not there are other possible cases 
which the first proyiso was intended to meet, 
it at least covers the case of engagements 
with the Government arising out of the Per- 
manent Settlement. If by virtue of such 
settlement a zemindar is entitled to take and 
use water from any such source of supply as 
mentioned in the Gess Act, and this right 
is part of or appurtenant to the property in 
respect of which be pays a single jama or 
peisheush, no cess can be levied under the Act 
in respect of the water which he is so entitled 
to take and use. : 


The appellants claim the benefit of the 
first proviso, relying mainly on the engage- 
ment with the Government constituted by 
the Permanent Settlement of the Urlam Es- 
tate, but as to the inam lands in some degree 
also on engagements arising out of the tnam 
grants or subsequent inam settlements. 
Obvious!y if their claim be well founded the 
appeal must succeed on this ground alone, and 


it will be unnecessary for their Lordships to 
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deal with the other questions which have 
been argued. Their Lordships, therefore, 
propose +o consider in the first instance whe- 
ther, and to what extent, the appellants ‘are 
within the first proviso. That they are to 
some extent within the proviso was admitted 
in the Courts below, and was not really con- 
tested before their Lordships’ Board. The 
respondent’s contention. was really this. The 
appellants, he said, may well be entitled 
without separate charge to certain water 
rights under the Permanent Settlement or in 
respect to inam lands under the inam grants 
or subsequent inam settlements, but those 
rights must in all cases be limited by the 
mamul prevailing when the particular settle- 
ment or grant relied on was made. The 
mamul did not extend to a second crop on 
any of the zerartt lands in the Urlam Estate 
or to the cram lands in the village of Ven- 
katapuram, nor did it extend to any wet land 
which was not mamul wet at the date of the 
settlement or ‘grant on which reliance is 
placed. The Government has not charged 
sess for any water taken or used in accord- 
ance with the mamul. If they have done 
so they will refund the amount so charged; 
but they claim the right to charge cess for 
water taken in excess of the mamul, whether 
for the second erop on mamul wet land or 
for any crop on land in excess of the mamul 
wet, This contention depends for its validity 
on the true effect of the particular settlement 
or grant upon which reliance is placed, and 
the true effect of such settlement or grant 
depends upon its terms taken in connection 
with the circumstances existing when it was 
made. Their Lordships will first consider 
the effect of the Permanent Settlement of 
the zemindari or estate of Urlam. They will 
postpone for the present all questions as to 
the nam. 

The Urlam Estate had ‘no separate exist- 
ence prior to the Permanent Settlement, 
Till then it was part of a larger district 
gonsisting of (1) kawit lands and (2) land 
belonging to a religions community of 
Brahmins known as the agraharam, such last 
mentioned lands baing held under nam 
grants. This district was bounded in part 
by the River Vamsadhara, and some tima 
prior to the Permanent Sattlemant exta sive 
works had héen carried out for the purpose 
of supplying the district with water from the 
river, These works included four main 


channel, known as Jalmour, Polaki, Lukulam 
and Mobagam. The first three appear to 
have been ‘cut by one Ramaradhanuld, a 
member of the agraharam, who was ‘also a 
renter under Government of the whole -or 
the greater portion of the haveld lands within 
the districk. The origin ‘of the Mobagam 
channel is lost in obscurity. Hach channel 
derived its water by means of weirs -and 
sluices from the river Vamsadhara, and the 
water was distributed throughout the district 
by means of branch channels and sub. 
sidiary channels ending in many instances in 
village tanks or reservoirs. The prosperity 
of the district depended toa great extent 
on the supply of water thus obtained. 

In 1802 the Government proceeded to 
carve cut of this district four estates or 
zemindaris, subsequently known as Jalmour, 
Nagarakatakam, Urlam and Polaki, and to 
assess the permanent land revenue or jama 
to be paid for each ‘estate. Having 
assessed the permanent jama the Govern- 
ment in July 1803 caused these four 
estates or zemindaris to be put up for public 
auction, At the auction all four estates 
were sold. It appears that in the advertise- . 
ment announcing the sale particular atten- 
tion was called to the fact that the village 
tanks or reservoirs had been repaired or 
improved for the benefit of purchasers, and 
particular stresa laid on the benefis which 
the country would derive from the improve- 
ment of the properties offered for sale. 
In due course after the sale each purchaser 
obtained a sanad, but none of these sanads 
is now forthcoming. The corresponding 
kabulsyat in the oase of the Urlam Estate 
is, however, in evidence. It refers to the 
Urlam sanad, the terms of which must 
have corresponded in all material particu- 
lars with those of the kabuliyat. Their 
Lordships see n> reason to suppose that 
the other saxads were not framed on the 
same lines, f 

The Urlam kabuliyat does not mention 
any water rigats. It does nob even refer 
to the existence of main or branch or 
subsidiary channals or of the tanks or 
reseryoira in tha several villages. It mən- 
tions the advantages likely tu.acerue to the 
zemindar and his people by the public 
revenue baing put on a permanent founda- 
tion, andit rəfers t) .the jamz payable 
forljthe}zemindari a33: permanent sannual 
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tax, of which no increase can be ever made, 
whatever changes or improvements the 
interests or pleasure of the zemindar may 
lead him to introduce in his zemindart. 
It céntains.also an agreement by the zemindar 
to enter into engagements: with his ryots 
in manner provided by section 14 of the 
Madras Regulation XXV of 1802, and to 
excourage such ryots to improve and extend 
the oultivation of the land. Subject to his 
observing the conditions of the kabuliyat, the 
zemindar is authorised to hold the zemindari 
in perpetuity for himself and his heirs. 

Their Lordships regret that they have 
not been supplied with a map or plan 
showing the boundaries of the four 
zemindaris, the subject of the auction sale, 
their position with regard to each other 
aad the extent towhich the four main 
channels with their numerous branches or 
subsidiary channels lay . within the bound- 
aries of each estate. It appears, however, 
to be common ground that thefour zemindarts 
together comprised all the kavelit lands 
within the district, including those conti- 
_guous to the river Vamsadhara, together 
with the head sluices of the four chan- 
nels, and, if the principles of English Law 
governing the grant of land bounded Ly 
a stream or river be applicable in the 
Madras Presidency, they comprised also the 
river bed usque ad medium filum and the 
weirs by which water was diverted from 
the river into these main channels. 


Three of the four zemzndaris, namely, 
Jalmour, Nagarakatakam and Urlam were 
sold! in 1809-10 in order to raise arrears 
of land revenue. Two of them, namely, 
Jalmour and Nagarakatakam were bought 
by the Government, and  thenceforward 
became Government land subject to ryot- 
wart tenure. The third, Urlam, was bought 
at the same time by the plaintiffs’ pre- 
decessor-in-title. The sluice gates of the 
Mobagam channel were admittedly in the 
Urlam zemindart, The sluise gates of the 
Polaki channel were originally in Urlam, 
but appear to have been removed about 
1824 to the Government village of Parlam, 
which would thus seem to have been within 
Jalmour- or Nagarakatakam, for the 
Government did not acquire the Polaki 
eemindart till 18:0. The sluice gates of 
the Jalmour channel were admittedly in the 


Jalmour zemindari; those of Lukalam are 
now admittedly on Government lands, but 
ib is impossible to determine on the evidence 
in which zemtndar: they were comprised at 
the Permanent Settlement. They were 
certainly not comprised in Urlam. 

‘The Jalmour main channel does not pass 
through any village in the Urlam zemindari. 
From _ it, however, some 130 acres of Urlam 
derive their water supply either by regu- 
Jators in the main or branoh channels, or 
by subsidiary channels through the estate, 
ending inone instance at least in a village 
tank. The Jalmour oshannel also now 
irrigates some 6,000 acres of Government 
land and some 1,100 acres belonging to 
the . agraharam. The Lukulam, Polaki 
and Mobagam main channels all pass for 
considerable distances through the Urlam 
gemendart. Lukulam now supplies water 
to some 1,000 acres of Urlam land, some 
500 acres of Government land, and some 
2,500 acres belonging to the agraharam, 
Polaki now supplies water to some 500 
acres of Urlam, some 10,000 acres 
belonging to the Government, and some 
1,500 acres belonging to the agraharam, 
Mobagam now supplies water to some 
3,500 acrescf Urlam and some 500 acres of 
Government land. No doubt most, if not 
all,of the Government lands now supplied 
with water from these four channels were 
originally comprised within the zemindaris of 
Jalmour, Polaki, or Nagarakatakam. More- 
over, though the area of land under each of the 
four channels may have increased since the 
Permanent Settlement, the general purpose 
which each channel served at the date of the 
Permanent Settlement can, in their Lordships’ 
opinion, be properly inferred from the facts 
as they now exist. 


Before proceeding further, it may be useful 
to summarise the conclusions arrived at by the ` 
Subordinate Judge and the High Court respec- 
tively. The Subordinate Judge held that the 
Vamsadhara river was not a river belonging 
to the Government within the meaning of the 
Cess Act. He held, however, that the head 
sluices of the Jalmour, Polaki and Lukulam 
channels, with the initial portions of the 
channels themselves, belonged to Govern- 
ment, and must be looked on as the 
source of supply of water for the lower 
portions of the whole system of irrigation 
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dependent upon them, and it was immaterial 
that parts of these main channels, or the 
branch or subsidiary channels leading there- 
from, or the tanks or reservoirs in which 
some of the subsidiary channels ended, 
belonged to the owners of the villages 
through which they passed or in which they 
were situate. He held further that the 
rights of the owners of these villages were 
confined to using the water in the main 
branch and subsidiary channels and tanks 
or reservoirs for the purposes for which 
the same had been used at the time of 
the Permanent Settlement. They could not, 
therefore, without the consent of the owner 
of the head sluices and the initial portions 
of the channels, lawfully use the water for 
a second crop unless second crops were 
within the then existing mamul, or extend 
wet oultivation beyond the area of the then 
mamul wet. 
with regard to the Mobagam channel, that 
its head sluice and its initial portion did 
not belong tothe Government but to the 
owner of the Urlam zemindar:, who had an 
unlimited right to the use of the water in 
the channel subject to the mamul rights of 
others, These findings appear to involve 
the following propositions: — 

First,-—-The effect of the Permanent Settle- 
ment was to vest the head sluices of the four 
- channels, the channels themselves,’ l 
branch and subsidiary -channels and” tanks 


or reservoirs in the zemindars, through or” 


within whose zemendaris the same respectively 
passed or -were situate. 

_ Second.—The zemindars who thus acquired 
the head sluices, with the initial portions 
of the channels themselves, became entitled 


to take into the channels from the river as- 


much water as they chose, ‘subject only 
to the rights of lower riparian owners on 
the river, and as little as they chose, subject 
to the obligation to send down each channel 
sufficient water to satisfy the mamulrights 
of ‘persons entitled to water from the 
system sapplied by each channel, 
Third.——If the owner of the head sluice or 
the initial : portion of any channel sent 
down more water than would. satisfy those 
mamul rights, the proprietors of other 
parts of thé channels or of toe branch or 
subsidiary channels or the tanks or reservoirs 
were not entitled to make use of the 
surplus, or af they were entitled to make 


On the other hand, he held,. 


nd all 


use of the surplus, were not so entitled 
by virtue of the sanads granted at the 
Permanent Settlement. 

Fourth.—_It was merely the accident of 
the Government having subsequently pur- 
chased the zemindaris of Jalmour, Polaki 
and Nagarakatakam which in any way 
brought their powers under the Cess Act 
into play. Had those zemindarts still existed 
in private ownership, each of these channels 
would have been precisely in the same 
position as the Mobagam channel. 

The High Court disagreed with the 
Subordinate Judge on tbe question as to 
the Vamsadhara river. They held that 
it belonged to Government, and must, for 
the purpases of the Cess Ast, be looked 
on aS the source of supply of the whole 
system of irrigation dependent on the four 
main channels, They agreed with the 
Subordinate Judge that the effect of the 
Permanent Settlement was to vest the 
head sluices, the four channels, and all 
branch and subsidiary channels, and the 
tanks or reservoirs, in the zomendurs, through 
or within whose zemindaris the same res- 
pectively passed or were situate. They 
held that the water ‘rights of the owners 
of the head sluices and the initial por- 
tions of the channels, as of all other 
persons entitled to water from the system 
supplied by these channels, were confined 
to the mamuls at the date of the Per- 
manent Settlement, and that the Government 
could, therefore, charge water cess in respect 
of water used in excess of the then 
mamul, either for a second crop where 
no second crop had been customary, or 
for irrigating land in excess of the original 


wet area. These findings appear to involve ' 
the propositions: (1) that the easements 
of taking water from the Vamsadhara 


conferred by the sanads were confined to 
taking sufficient water to satisfy the 
mamul rights, and (2) that, if without 
objection from the Government, more water 
were taken, the proprietors of the various 
portions of the main channels, branch or 
subsidiary channels or of the tanks or 
reservoira wer not entitled to make “use 
of the surplus, or if they were entitled to 
make use of the surplus, were not so 
entitled by virtue of the sanads granted 
at the Permanent Settlement. 


In their Lordships’ opinion, there ean 
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be no real doubt that the Courts below 
were right in holding that the effect of 
the Permanent Settlament was to vest the 
channels, with their head sluices and 
branch and subsidiary channels, and the 
tanks, or reservoirs, in the zemindars through 
or within whose zemindaris the same res- 
pectively passed or were situate. As pointed 
out by the High Court, this would be in 
full accordance with the policy enunciated 
in the well-known fifth report. 
no reason can be suggested forimplying 
in favour of the Government any reservation 
of this system of irrigation. It is not 
shown that the Government were retaining 
any of the land thereby irrigated. They 
were parting, or had parted, with (if not 
the whole), at any rate. the greater portion 
of such land. If they retained any, it 
would be enough to imply a reservation 
of water rights in respect of the land so 
retained. It is true that, on this footing, 
disputes were» not unlikely to arise (indeed, 
they did arise) as to the relative rights 
of the several zemindars or their ryots. 
But the probability of such disputes is not 
sufficient reason for implying a reservation. 
They could not concern the Government, 
and were capable of settlement by arrange- 
ment, or through the medium of the Courts. 
On the other hand, reservation of the 
main channels and other works would certainly 
have raised questions as to the Govern- 
ment’s liability for repairs or otherwise. 
But, while agreeing in this respect with 
the conclusion. of the Courts below, their 
Lordships do not think that such Courts 
attached sufficient importance to that con- 
clusion. In their opinion, the fact that 
the ownership of the shannels and works 
passed under the several sanads is of the 
utmost importance in ascertaining the water 
rights thereby conferred. 


_Assuming “that the Vamsadhara River 
belongs to Government, the case may be 
looked onin this way. The owner of a river 
and of contiguous land through which passes 
a channel constructed for irrigation pur- 
poses and supplied with water from the 
river, grants the contiguous land together 
with the channel. Obviously some right or 
easement of taking water from the river 
must pass. The only question is as to 
the measure of this right. In their Lord- 


` 


Indeed, 


ships’ opinion, the right must be measured 
by the physical conditions, such as the size 
of the channel, or the nature and extent 
of the sluices and weirs governing the 
amount of water which enters the channel, 
and not by the purposes for which the 
grantor or his tenants have been accustomed 
tu use water from the channel prior to 
the date of the grant. The water in the 
channels, may never have been used by 
the grantor or his tenants at all; but it would 
be absurd to hold on that account that no 
easement or right of taking water from 
the river passed by the grant. The case 
would have been very differant if the con- 
tiguous land had been granted reserving 
the channel. In that caseif any easement 
passed, it would be an easement in respect 
of which the channel and not the river 
was the servient tenement, and if no water 
had beeu or were being used by the grantor 
or his tenants, it may well be that there 
were no existing physical conditions by which 
the principle of continuous and apparent 
easements could be brought into play. In 
such a case no “easement or right to use 
water from the channels would pass under the 
grant. 

It follows from these considerations that 
the zemindar in ‘whose estate the head 
sluicss and initial portions of each of the 
four channels in question were situate ob- 
tained under his sanad the right to take water 
from the Vamsadhara (assuming it belonged 
to the Government), limited only by the 
size of the channel and the nature of the 
sluices and works by which water was 
diverted from the river into the channel. 
The Government could not complain if the 
amount of water taken were within this 
limit, After the water was lawfully taken 
into the channel, the Government had nothing 
further to do with the matter; the 
subsequent distribution and use depended 
on the rights inter se of thé zemzndar and 
others entitled to take water fromthe system 
supplied by the channels in question. . _ 


It may “be observed that the” Government 
could not grant the zemindaris otherwise 
than subject to the sustomary rights of 
the ryot cultivators and the rights of all 
holders of tnams under existing ‘nam grants, 
The zemtindars in whose favour the sanads 
were made tock, therefore, subject to those 
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rights. In other respects the rights tinter 
se of the several zemindars under their sanads 
would, in their Lordships’ opinion, be 
analogous to the rights of upper and lower 
riparian owoers on a natural stream. Hach 
would be entitled to have the full supply 
taker into the main channels. Bach would be 
entitled to make use of the water in any 
channel through his own lands or in tanks 


or reservoirs in villages within his estate, 


but in exercising this right each would be 
bound to have due regard to the existences 
not ouly of the rights of the ryots and 
inamdars in the lower portions of the irriga- 
tion system, but to the rights similar to 
his own of the other zemzndars in whose 
estates any portion of the system was situate. 
Further, each zemindar might be entitled 
to take water from a channel or branch chan- 
nel in the estate of the others if at the time 
of the settlement and on the principle of con- 


tinuous and apparent easements circumstances 


pointed to the intention to create such a right. 
It follows that each zemindar could (subject 
as aforesaid) legally authorise his ryots to 
use water to the use of which he was 
himself entitled for the growth of second 
crops on their holdings or for increasing 
the area of land within their boundary for the 
time being under wet cultivation. In taking 
advantage of such authorisation the ryots 
would be entitled to rely on tho engage- 
ments with the Government arising out of 
the Permanent Settlement to the same extent 
as the zemindar himself. All these zemindar: 
rights would, moreover, arise under .and be 
dependent upon engagements with the Govern- 
ment embodied in the sanads granted at 
the Permanent Settlement, and payment 
for them would be ineluded in the jamas. 
Assuming, on the other hand, that the 
River Vamsadhara does not belong to the 
Government, the right of taking water from 
it into each of the four channels could 
not depend on any easement created by 
virtue of the Permanent Settlement. It 
would depend in part upon the natural 
rights of riparian owners and in part on 
prescriptive rights existing at the date of, 


and passing under, the sanads,or acquired 
were granted, Moreover, 


since the sanads 
in the case of these prescriptive rights, it 
would. be the lands of the lower riparian 


owners and not the river itself which would 


the servient’ tenement, The 


constitute 


Government would have even less interest 
in’ the amount of water taken into the 
channels than if the river belonged to it 
and constituted the servient tenement. The 
rights inter se, however, of the granteese 
of the four zemindaris would be, for all 
practical purposes, the same. The rights 
of the proprietor of Urlam under his sanad 
could not in any case be affected by the sub. 
sequent purchase by the Government of the 
three other zemindaris. 

The construction of the sanads in the, 
way their Lordships construe them has 
the advantage of being in ample accord, 
with the known policy and objects of 
the Permanent Settlement, The uncertainty 
as tothe ownership of the soil and the 
liability to arbitrary and varying assess- 
ments to the land ‘revenue had (to use the 
language of Regulation XXV of 1802) 
“obstructed the progress of agriculture, 
population, and wealth.” The policy was to 
encourage such progress, and accordingly we 
find in the kabuliyat of the Urlam Estate. 
(whichisadmittedlya common form kabuliyat) 
an undertaking by the zemtndar to encourage 
his ryofs to extend and improve the cultiva- 
tion of the land. The same point is em- 
phasised in the advertisement for the sale at 
which the zemtndarts were sold. In this part 
of India, water is essential for improvements, 
in agriculture. These facts coupled with the 
actual grant to the zemindars of the channels, 
branch channels, and works, coustituting an 
extensive system of irrigation which must. 
have been created for the benefit of the lands ` 
comprising the several zemendar: estates, 
manifest, in their Lordships’ opinion, an 
intention that the water therefrom should be 
used to the utmost extent for the purpose of 
improving the estates, and increasing the 
population or wealth of the district. On the 
construction of the sanads adopted by the 
High Court, water could not properly be 
used for any such purpose. Indeed, though 
the channels, branch channels,-and works: 
constituting the irrigation system were in- - 
cluded inthe grants, no right to use such 
system passed atall: For the grants were ` 
necessarily subject to the existing rights of © 
the ryoés and énamdars, and according.to the 
decision of the High Court it was only in 
respect of these rights that any water could 
be used from the system. 

` Both the Courts below appear to have 
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‘arrived at the conclusion that the water 


rights which passed by the sanads were 
limited by the mamuls at the Permanent 
Settlement for the following reasons: The 
assessment of the permanent jama in the 
case of each zemindari was arrived at on 
the basis of the then actual produce of the 
land.. An annual value was placed on this 
produce, and a proportion of the annual value 
. was fixed as the jama or peishcush. The 
water actually used in growing the annual 
produce thus comes within the assessment. 
The use of the water for other purposes was 
not assessed ‘at all, and, therefore, does not 
pass by the sanad grants. In their Lord- 
ships’ opinion, this process of reasoning is 
fallacious on two grounds: 16 does not follow 
that the assessors in fixing the proportion of 
he annnal value which should constitute 
the jama or peisheush did not take into fall 
account the possibility of improving the 
caltivation of the lands, the subject of the 
grant, by means of the irrigation system 
comprised therein. The jama or peishcush 
was in the case of each of the zemindaris in 
question admittedly high. Again, it does 
not follow that all which is not brought into 
account in fixing . the jama or peishcus> is 
excluded from the grant. On this footing 
many things of great importance to the en- 
jJoyment of a zemindart would not pass by a 
zenundart grant, for example, waste land, 
farm buildings, tanks, or, in the present case, 
irrigation channels. As pointed out in the 
recent case of kanjit Singh v. Kali Dasi 
Debi (27), the property taken into 
account in arriving at the jama is by 
no mears necessarily the same as the 
property upon which the jama is chargeable, 
and all that is chargeable with the jam or 
pershcush is included in the grant. 


There being no evidence whatever that 
more water is heing taken from the river 
than would be justified by the sanady ~ 
construed, as in their Lordships’ opinion, 
they ought to be construaed—it follows that 
the appellants must succeed in respect of the 
zerat: lands on which the cesses in dispute 
were levied. It remains to consider the case 
of the inan lands,- 


(27) 30 Ind. Cas. 981; 2 P.L W.1; 21 0. W. N, 
694; 32 M.L J. 563; 15 A. L. J. 39% 2350, L. J. 49); 
19 Bom. L, R. 462; (1917) M. W, N. 459: 6 L. W. 101, 


§ 


the date of the Permanent Settlement. 


Inams are Government grants subject to 
quit-rents, and in some tustances to services. 
They were not assessed for land revenue at 
The 
nams now in question existed at the date of 
the Permanent Settlement, and the quit-rents 
payable in respect thereof were by the Urlam 
sanad made part of the assets of the Urlam 
Estate. They are constantly referred to in 
the nam records as within the Urlam Estate. 
They were sometimes since acquired by the 
plaintiff or her predecessors. The appellants, 
therefore, are the inamdars as wellas the 
persons entitled to the quit-rents under the 
Urlam sanad. The water for the use of which 
the cesses in dispute were levied was used 
by the zemindar on nams which belonged to 
him and were within his zemindarz. The 
question is whether the zemindar was entitled 
so to use this water. In their Lordships’ 
Opinion, the answer to this question must be 
in the affirmative. The only persons who 
could complain of such use would be persons 
whose rights to take water from the irriga- 
tion system in question were interfered with 
by such user, and there appears to be no 
such person. If the cess were levied on the 
plaintiff as Urlam zemindar, he brings him- 
self within the first proviso by virtue of the 
engagement with Government arising out of 
his zemindari sanad. If the cess were levied 
upon him as inamdar, he can rely on the same 
engagement tothe same extent as could a 
tenant of zemindar: land authorised by the 
zemindar to use the water. It is, therefore, 
in their Lordships’ opinion, unnecessary to 
consider the terms of the original inam grants 
or the effect of any subsequent tnam settle- 
ment. The appellants must succesd also as 
to the exam lands. 

The result is that the appeal succeeds, both 
as to cerattd and inam lands, The right 
thing will be, to- discharge the orders of the 
Subordinate Judge and the High Court, and 


‘to declare ‘that the rights of the saih D 


of Urlam under the Urlam sanad to irrigate 
the Urlam Estate (including iname therein) 
from the Jalmour, Polaki, Luakulam, and 
Mobagam channels or their branches, is not 
limited by any mamul, and that such zemin- 
dar, not being subject to any separate charge 
for such irrigation, is within the protection 
of the first proviso to section 1 of the Cess 
Act No, VII of 1865, as amended by the Act 
No. V of 1900. The appellants will be en- 


114 


INDIAN CASS. 


[1917 


MIDNAPORE ZEMINDARI CO., LTD. 0. PANDAY SARDAR, 


titled to recover the amounts paid under 
protest with interest at6 per cent. per annum 
and their costs here and in the Courts below. 
Their Lordships will humbly advise His 
Majesty accordingly. 
Appeal allowed. 

Solicitor for the Appellants:—-Mr. Douglas 
Grant. 

Solicitor for the 
Solicitor, India Office. 


Respondent: — The 





PATNA HIGH COURT. 
Seconp Civic Appeat No. 84 or 1916. 
April 2, 1917. 
Present:—Mr. Justice Mullisk and 
Mr. Justice Atkinson. 
MIDNAPORE ZEMINDARI Co., Lro.— 
PLAINTIFFS~~APPELLANTS 
VETSUS 


PANDAY SARDAR AND O0THERS—- 


DEFENDANTS — RESPONDENTS. 

Limitation Act (1X of 3908), Sch. I, Arts. 142, 144 
— Landlord and tenant ~Encroachment — Possession, 
presumption as to~ Burden of proof—Proof of proprie- 
tary title — Limitation —Trespassers, tacking of period 
of possession of —Ghatwal in Manbhum, appointment of 
—Approval of Government, whether necessary. 

In a suit for possession where Article 142 of the 
Limitation Act applies, plaintiff must prove his 
possession within 12 years. If the plaintiff proves 
his proprietary title, there is a presumption that 
his possession continued till within 12 years of the 
suit. It is for the defendant to rebut that 
presumption. [p. 114, col. 2.) ` 

Whereas a tenant is bound to treat an encroach- 
ment as held by him under his landlord, there is no 
corresponding liability upon the landlord to treat the 
land on which his tenant encroaches as a part of his 
tenancy. The landlord is entitled to re-enter upon 
the land encroached upon unless his right is other; 
wise barred. Ifthe tenant has been in possession 
of the encroachment for more than 12 years, then it 
is to be seen whether he has been in such possession 
adversely to the landlord and whether snch adverse 
possession is in respect of a limited or absolute 
interest. [p. 115, col. 2.] l 

Two independent trespassers cannot tack the 
period of their possession as against the owner. [p. 
115, col. 2.] 

In the District of Manbhum the ghatwal tenure 
is not heritable. The ghatwal’s appointment depends 
upon the will and pleasure of the Government. [p. 
116, col. 1.) 


Appeal from a decision of the District 
Judge, Manbhum, Sambalpur, dated the 
23ed August 1915, reversing that of the 
Munsif, Purulia, dated the 4th November 
1915. 

Messrs. P. R. Dass, S. N. Palit, Stétaraan 
Bangli and Amarendra Prasad, for the Appel- 
lants, 


Mr. Sivnarain Bose, for the Respondents. 
JUDGMENT. 

Moruck, J.—This is a case of encroach- 
ment by a tenure-holder upon the land | of 
his landlord. 

The title of the plaintiff proprietor is not 
denied but the ground on which the learned 
District Judge has dismissed the plaintiff's 
suit is that the plaintiff has not proved pos- 
session of the lands within 12 years of tHe 
institution of the suit and that, therefore, 
under Article 142 of Schedule I of the 
Limitation Act of 1908 his right to sue has 
been extinguished. 

Tne first point argued before us by Mr. 
Dass on behalf of the plaintiff-appellant 
is that the land being jungle and title hav- 
ing been proved, the possession of the plaintiff 
can be presumed. s 

This is not altogether a correct proposition, 
becanse I do not think the presumption 
under section 114, Evidence Act, is limited 
to jungle land. The character of the land can- 
not affect the principlé of law which requires 
that the plaintiff should give affirmative 
evidence of possession within what may be 
salled the statutory period in every suit 
under Article 142. It is true that here the 
plaintiff took upon himself the burden of 
proving acts of ownership within 12 years. 
The learned District Judge has disbelieved 
his evidence on this point and that finding 
is final. ; 

But this finding does not dispose of the 
ease. The plaintiff having proved. his 
proprietary title in 1884 is entitled to 
claim the presumption that he had pos- 
session and that his possession continued till 
within 12 years of the suit. It was for 
the defendants to rebut the presump- 
tion and this they have failed to do. The 
case is covered by Mahomed Ali Khan v. 
Khaja Abdul Gunny (1), Radha Gobind 
Roy Saheb v, Inglis (2) and Secretary 
of State v. Ohelikant Rama Rao (3). 
Indeed the judgment of their Lord- 
ships in the last mentioned case is so 
apposite and instructive that I think it neces- 


sary to reproduce some portions of it. There 

(1) 9 C. 744, 12C. L. R. 257; 4 Ind, Deo. (N. 8.) 
1146. 

(2) 70. L. R. 864 3 Suth. P. O. J. 509 (P. O.). 

(8) 85 Ind. Cas, 902; 25 0. L. J. 69; 43 IA. 197; 
31 M. L. J. 324 20 O. W.N. 1811; (1916) 2 M. W. 
N. 224; 39 M. 617; 14 A. L. J. 1114; 20 M. L, T. 435; 
4 Tan W. 486; 18 Bom. L, R. 1007 (P. C.). ba 
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the Crown claimed an island in the sea, but 
the High Court of Madras dismissed the 
suit on the ground that the Crown had 
failed to prove possession, če, a subsisting 
title within the period of .limitation which 
in this case was 60 years. Their Lordships 
of the Privy Council disagreed with this 
view and observed as follows: “Their Lord- 
ships are of opinion that the view thus 
taken of the law is erroneous. Nothing is 
better settled than that the onus of 
establishing property by reason of pos- 
session for a certain requisite period lies 
upon the person asserting such possession. 
It is too late in the day to suggest the 
contrary of this proposition. If it were not 
correct it would be open to the possessor 
for a year or a day to say: ‘I am here; be 
“your title to the property ever so good, you 
cannot turn me out until you have demon- 
strated that the possession of myself and 
my predecessors was not long enough to 
fulfil all legal conditions.’ And later their 
Lordships goon to say: “It would be con- 
trary to all legal principles thus to permit 
the squatter to put the owner to the funda- 
mental right to a negative proof upon the 
point of possession.” 

Therefore, even if Article 142 applies to 
the present case the plaintiff must succeed, 
because the defendant has failed to rebut 
the presumption of the plaintifi’s possession 
and to prove that the plaintiff’s title was 
extinguished by adverse possession. The 
learned District Judge is in error in saying 
that the length and nature of the defendant’s 
possession is wholly immaterial, 

But in my opinion the suit is not one 
under Article 142. The plaint, though 
inartistically drawn, is in essence one for 
declaration of title and confirmation of 
possession, the cause of action starting from 
the 30th of . July 1910, when the survey 
authorities dismissed the plaintiff’s objection 
to an entry declaring the land to be the 
first defendant’s ghafwale tenure. The 
plaintiff’s case is that from that date the 
possession of his tenant became adverse and 
that Article 144 applies. 

The defendants rely upon Ishan Chandra 
Mitter v. Raja Ramranjan Ohakarbutty (4) and 


(4) 2 C. L, J. 125. 


Was 


on Raktoo Singh v. Sudhram Ahir (5), but it is 
not clear from the reports whether in these 
cases the tenants did not in fact assert ad- 
verse possession for twelve years. In my opi- 
nion the law is clearly stated by Jenkins, 
C. J.,, in Gopal Krishna v. Lakhiram 
(6), where it is laid down that where- 
as a tenant is bound to treat that which 
is an encroachment as held by him under 
his landlord, there is no corresponding 
liability upon the landlord to treat the land 
on which his tenant encroaches asa part 
of his tenancy, that the landlord is entitled 
to re-enter unless his right is otherwise 
barred, that if the tenant has been in pos- 
session of the encroached portion for more 
than twelve years, then it is to be seen whether 
he has been in such possession adversely to 
the landlord and whether such adverse 
possession was in respect of a limited or 
absolute interest. In my opinion the 
learned Chief Justice held that Article 144 
is applicable. , 

It follows, therefore, that if the first de- 
fendant has been in adverse possession of 
the absolute interest for twelve years then the 
plaintiff’s rights have been completely ex- 
tinguished, but if the adverse possession 
in respect of a limited interest, as 
tenant, then the landlord would be entitled 


- only to claim rent. 


The Subordinate Judge who heard the 
evidence found that the defendant had failed 
by the only witness called by him to 
prove any adverse possession and that find- 
ing has not been displaced by the learned 
District Judge. Therefore, the plaintiff is 
entitled to re-enter. 


Moreover in this particular case the ques- 
tion whether the possession of the present 
defendant and that of his father before him 
was adverse is not really material. For 
the encroachment was begun by the first 
defendant’s father, who was the former ghatwal 


‘and who died in 1908. As the defendant 


was appointed by the Crown as gkatwal after 
an interval of some months, the defendant 
was an independent trespasser in relation to 
his father and cannot add his possession 
to that of the latter, and it follows that 
the plaintiff’s title has not been extinguish- 


wr 


(5) 8 0. L. J. 557. 
(6) 14 Ind, Oas. 212; 16 O. W. N. 684, 
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ed by any possession that this defendant may 
have exercised. . 

It has beeh contended by the learned 
Vakil for the respondent that a ghatwali 
tenure is hereditary and that the defendant 
became entitled to possession immediately 
upon the death of his father. This, however, 
is not the view taken by this Court in 
Midnapur Zamindar Oo, Lid, v. Ajambor 
Singh Mura (7), where it was held that in 
the District of Manbhum from which this 
suit comes, ghatwal: tenures are vot heredi- 
tary and that the ghatwal’s appointment de- 
pends upon the will and pleasure of the 
Crown. 

Therefore, if as I hold to ba the case, Article 
144 applies, the suit is clearly within time; 
and I have already shown that even if 
Article 142 applies it is also within time. 

It appears that a small portion of the 
jungle has been reclaimed and that defend. 
ants Nos. 4 to 9 are khuntkattidars in pos- 
session of some plots and defendants Nos. 10 
to 12 are occupancy r tyats in respect of 
others. The landlord is not entitled to and 
does not ask for khas possession but only 
claims rent from the persons entered in the 
survey recorda as tenants in occupation of 
these plots. In regpect of the other lands the 
landlord is entitled to khas possession against 
the defendants. 

The decree of the District Judge, there- 
fore, will be set aside and the Subordinate 
Judge’s decree will be restored, except as to 
osts. 

With regard to costs we have to observe 
that at one stage of this appeal before ng 
the landlord undertook to settle the lands 
with the first defendant, but after taking an 
adjournment be has resiled from that pro- 
mise. He has, moreover, so imperfeatly in- 
structed the learned gentlemen appearing for 
bim that they have been unable to tell 
us the respective aréas of the jungle and 
cultivated lands in suit. The plaintiff will 
pay costs of the defendant in all the Courts. 

Atkinson, J.—I concur, 


Appeal accepted, 
(7) 86 Ind. Cas. 968; 1 P. L. J. 601. 
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CALCUTTA HIGH COURT. 
Letters Patent Apres No. 121 or 1915. 
April 23, 1917, 
Present:—Justice Sir Asutosh Mookerjee, Kt., 
and Mr.. Justice Beacheroft. 
AMBAR ALI AND a nem 
APPELLANTS 

VETSUS 


LUTEFE ALI AND OTHERS— PLAINTIFER-— 


RESPONDENTS. 

Evidence—Record of Rights, entry in draft of—Admis- 
sion of irrelevant evidence, whether vitiates judgment — 
Admission of co-party, whether admissible against others 
— Hvidence Act (I of 1872), s 32 (3})-—~Rectial in 
document of conveyunce as to boundaries of land sold, 
admissibility of — Document ad mitted in evidence withe 
out objection —Appeal, objection in, 

An entry in the draft Record of Rights is not 
admissible in evidence, as the presumption of correct- 
ness applies only to the record when finally 
published. [p. 117, col. 2; p. 118, col. 1.] 

The mere fact that inadmissible evidence was 
admitted by a Oourt does not vitiate its judgment, 
if the Court arrived at its conclusions on the merits 
independently of the evirence improperly admitted. 
[p. 118, col. 1.) 

Where several persons are jointly interested in the 
subject-matter of a suit, an admission by any one of 
these persons is admissible not only against himself, 
but also against the others, whether they be all 
jointly suing or sued, provided that the admission 
relates tothe subject-matter in dispute and is made 
by the declarant in his character of a person jointly 
interested with the party against whom the evidence ’ 
is tendered [p. 118, col. 2. | 

The admission ef one co-plaintiff or co-defendant 
is not admissible against another merely by virtue 
of his position as a co-party in litigation but because 
of some privity of title or of obligation which justifies 
the use of the admission of one against the other. [p. 
118, col. 2; p. 119, col. 1.] 

A statement by the vendors in a deed of 
sale, that the land conveyed is limited by certain 
boundaries, is an admission that their proprietary 
interest does not extend over any Jand outside the 
boundaries mentioned, and assuch is admissible 
against strangers to the transaction under section 32 
(3) of the Indian Evidence Act. [p. 119, cols. 1 & 2.) 

Where a document which was not receivable in 
evidence against some of the defendants was admit. 
ted in evidence in the Primary Court without any 
objection, andit was apparent that had objection 
been taken the plaintiffs could have taken some 
steps to introduce the document as evidence against 
all the defendants: 

Held, that the Appellate Court was not in error, 
in using the documentas evidence against those 
defendants against whom it was improperly recetved, 
inspite of objection raised to its admissibility in that 
Court. [p. 120, col. 1.) 


Appeal against the decree of Mr. Justice 
Newbould, dated the 30th June 1915, in 
Appeal from Appellate Decree No. 1505 of 
1914, 
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FACTS will appear from the following 
judgment of Mr. Justice Newbonld:— 

“The plaintiffs have obtained a decree 
establishing their title to a certain tank and 
for ejectment of the defendants. The points 
taken in this appeal are that in coming to 
the decision in favour of the plaintiffs, the 
lower Appellate Court has relied on certain 
documents which are inadmissible in evidence, 
and secondly, that the suit is bad for non- 
joinder. 

“The documents to which objection is taken 
are deeds of sale executed by defendants 
Nos. 4 and 5 in which the tank is described 
as Laskar (azis tank. The fact that the 
tank, is socalled is an important point in 
this case. The plaintiffs based their claim 
on the allegation that they are descendants 

*of this Laskar Gazi, 

“it is contended that though the statements 
in these deeds of sale are admissible against 
defendants Nos. 4 and 5, they are no evidence 
against defendants Nos. 1, 2 and 3. As, how- 
ever, all these defendants claim under the 
same title, evidence admitted against one 
may be taken into consideration as against 
them all. The second document to which an 
objection is taken is an uncorrectéd copy of 
the Record of Rights. This, I agree, should 
not be treated as evidence. As the entry in 
which the tank was described as Laskar 
Gazi’s tank was subsequently expunged, it 
seems unlikely that much weight was given 
to this pisse of evidence. There is other 
evidence on the record which is sufficient to 
support this finding. 

“As regards non-joinder, it appears from 
the judgment of the Munsif that in the 
first Court no objection was taken that any 
person other than the Maharaja was a 


necessary party to the suit. I see no 
reason for holding that the plaintiffs are not 
entitled to the decree obtained by them. I, 


therefore, dismiss the appeal with costs.” 
Babu Birendra Chandra Das, for the Appel- 
lants. 
Babu Ram Dyal De, for the Respondents. 


JUDGMENT. 


MOOKERZER, J.—This ig an appeal, under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Newbould jin a suit 
for recovery of possession of a tank on declara- 
tion of title. The plaintiffs alleged that 
the disputed tank had been excavated 
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by their ancestor Laskar Gazi Mozumdar 
about a century ago, thatit had always been 
known hy his name and had been owned 
and possessed by members of the family from 
generation to generation and that they them- 
selves were in peaceful possession when they 
were forcibly dispossessed by the defendants 
in 1911. They accordingly instituted this 
suit on the 27th November 1911 for recovery 
of possession on establishment of title. The 
defendants contended that the tank was not 
known by the name of Laskar Gaziand was 
never held by. his descendants. They assert. 
ed that it had been abandoned by the pre- 
vious owners, had become silted up and had 
ultimately been settled with them on the 
94th October 1911 by the proprietor of the 
estate, the Maharaja of Tipperah. The Trial 
Court held that the plaintiffs had failed to 
establish their alleged ancestral right to 
the tank and that their claim, even if well 
founded, was barred by limitation. Upon 
appeal, the Subordinate Judge reversed the 
decision as upon the question of title as also 
of possession he fonnd in fayour of the plaint- 
iff. On second appeal to this Court, the 
decree of the Subordinate Judge was assailed 
on the ground that he had based his conelusion 
upon two pieces of evidence not admissible in 
law. Mr. Justice Newbould overruled this 
contention and dismissed the appeal. The 
objections urged before him haye been 
reiterated in this Court. 

One of the substantial points in contro- 
versy between the parties was, whether, 4s 
alleged by the plaintiffs, the tank was known 
by the name of Laskar Gazi. Besides oral 
testimony, the plaintiffs relied upon-two pieces 
of documentary evidence, namely, first, an entry 
in a draft Record of Rights and secondly, a 
recital contained in a conveyance of an adjoin- 
ing piece of land executed by the fourth and 
fifth defendants in favour of a stranger on the 
"th October 1894. The Subordinate Judge 
has relied upon both these documents, and 
the question for consideration ‘is, whether 
they are admissible in evidence against the 
defendants. 

As regards the entry in the draft Record of 
Rights to the effect that the tank is known by 
the name of Laskar Gazi, there can be no 
room for controversy that it was not admissible 
in evidence. Gulab Kuer v. Ram Ratan Pandey 


(1). No reference should, consequently, have 
(1) 27 Ind. Cas. 229; 18 G. W. N. 896. 
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been made to the entry in the draft record, 
specially as it transpires that the entry was 
omitted from the record finally published on 
the 7th December 1898, to whioh alone 
the presumption of correctness applies. The 
circumstance mentioned, however, does not 
vitiate - the judgment of the Subordinate 
Judge, because it is plain that the lower 
Appellate Court arrived at the conclusion on 
the merits independently of the evidence 
improperly admitted [Womes Ohunder Ohat- 
terjee v. Chundee Churn Roy Ohowdhry (2)]. 
As regards the recital in the conveyance, the 
position is somewhat different and requires 
closer examination. On the 27th August 
1894; the fourth and fifth defendants acquir- 
ed title by purchase to a parcel of land on the 
border of the tank now in dispute. On the 
7th October 1894 they sold that land to one 
Hamidunnessa Bibi. In the schedule of 
boundaries in that conveyance they stated 
the land then transferred was bounded by the 
tank of -Laskar Gazi. The conveyance was 
produced at the trial by the scribe, was duly 
proved and was admitted in evidence with- 
out objection. The Subordinate Judge has 
used the recital as valuable evidence, not only 
against the fourth and fifth defendants who 
exesuted the .conveyance, but also against 
the other defendants who were not parties to 
that transaction. There can be no room for 
controversy that the admission is good 
evidence against the makers of the convey- 
ance, but the question arises whether it is 
admissible against the other defendants. 
These defendants, it will be observed, are 
jointly interested in the land now. in dispate, 
along with the fourth and fifth defendants; 
in fact, they claim under a common lease from 
the landlord and have, on basis thereof, taken 
a common defenceto defeat the suit of the 
plaintiffs, But these defendants were not 
joint owners of the property covered by the 
conveyance of 1894, and were strangers to 
that transaction. They consequently press 
the view that an admission made by the 
owners of that property cannot be received in 
evidence against them merely because since 


the date of the alleged admission they have | 


jointly acquired the property now in suit. In 
our opinion. this contention is well founded, 
as section 18 of the Indian Evidence Act is of 
no assistance to the plaintiffs. The principle 


(2) 10, 208; 3 Ind. Dec, (N. s.) 787, 
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which regulates the reception in evidence 
of an admission by one defendant as against 
another defendant, was formulated in the 
gases of Kowsulliah Sundari Dasi v. Mukta 
Sundari Dasi (3), Ohalho Singh v. Jharo Singh 
(4) and Meajan Matbor v. Alimuddin Mea 
(5). The principle is that when several 
persons are jointly interested in the 
subject-matter ofthe suit, an admission 
of any one of these persons is receivable 
not only against himself but also against 
the others whether they be all jointly 
suing or sued, provided that the admis- 
sion relates to the subject-matter in 
dispute and be made by the declarant in 
his character of a person jointly interested 
with the party against whom the evidence 
is tendered. The requirement of the identity 
in legal interest between the joint owners 
is of fundamental importance. Blenkinsopy 
y. Blenkinsopp (6), On this principle, the 
position has been maintained that the jomt 
ownership must have existed at the time 
the statement was made. Thus, in Blakeney 
vy. Fergusson (7), it was ruled that the 
admissions of one person cannot be ad- 
mitted in evidence against another on the 
ground of a joint interest in the subject, 
unless the interest is a subsisting one at 
the time of the admission, and where the 
interest is derivative, it must have been 
acquired after the admission was made. 
To the same effect is the rule enunciated 
in Kilburn v. Ritchie (8), that the declara- 
tion of one of two joint owners is admissible 
against the other, if made at a time after 
the joint interest came into existence; if 
made before they became joint owners, the 
declaration is not admissible. The distins- 
tion is based upon obvious good sense, 
The admission of one oo-plaintiff or co- 
defendant is not receivable against another, 
merely by virtue of his position as a go- 
party in the litigation; if the rule were 
otherwise, if would in practice permit a 


=. 11 C. 588; 10 Ind, Jur. 66; 5 Ind, Dec. (N. s.) 


er 18 Ind. Cas. 61; 89 0. 995. 

(5) 34 Ind. Cas. 871; 44 C. 180; 200. W. N. 1217; 
25 C. L. J. 42. 

(6) (1846) 10 Beav. 148; 2 Phillips 607; 16 L, J, 
Oh. 88; 11 Jur. 721; 60H, R. 537; 78 R. R.216. ° 

(7) 14 Ark. 641. 

(8) 2 Oglifornia 145; 56 Am. Deo. 326, 
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litigant to discredit an opponent’s claim 
merely by joining any-person as the oppon- 
ent’s co party, ‘and then employing that 
person ’sstatements as admissions. Consequent- 
ly, it is not by virtue of the person’s relation 
to the litigation that the admission of one 
can be used against the other; it must be, 
because of some privity of title or of 
obligation [see the observations of Erskine, 
L. C., in Morse v. Royal (9) and Ellenborough, 
C.J.,in R. v. Hardwick (10)]. The vital 
point for consideration accordingly is whe- 
ther there is such privity of obligation or 
title between two .persons as to justify the 
use of the admission of one against the 
other; and plainly this must be determined 
by reference to the relation between the 
parties at the time the admission is made. 
As a matter of probative value, the ad- 
“mission of a person (such as one joint 
owner) having precisely the same interest 
at stake as another (his co-owner) will, in 
general, be likely to be equally worthy of 
consideration; there being an identity of 
legal liability, the two persons may be 


deemed one so far asaffects the propriety of - 


discrediting one by the statement of the 
other, This reason, however, ceases to be 
applicable where, as-in the case before us, 
the admission was made at a time when 
the parties had no community of interest. 
The inference is thus -irresistible that the 
recital in the conveyance of 1894, though 
admissible against the fourth and fifth 
defendants, is not’ admissible as admissions 
against the other defendants under section 
18 of the Indian Evidence Act. 


The question next arises whether the 
recital in the conveyance is admissible against 
these defendants on any other principle. 


The decisions in Abdullah v. Kunja Behari 


Lal (11), Imrit Ohamar v. Sirdhar Panday 
(12) and Natwar v. Alkhu (18) show that 
the statement is admissible under section 32 
(3) of the. Indian Evidence Ast. The 
statement by the vendors, that their land 
then conveyed was limited by certain bound- 
aries, was an admission that their proprietary 
interest did not extend over any land 

(9) (1906), 12 Ves. (Jun) 855 at p. 361; 33 E. R. 
134; 8 R. B. 338, 


(10) (1809) 11 East 578 at p. 585; 103 E. R. 1129. 
(11) 12 Ind. Cas. 149; 14 O.L.J. 467; 16 C.W.N. 252. 


(12) 13 Ind. Cas. 120; 15 0. L. J. 7; 17 0. W.N, 108. 


(18) 18 Ind. Oas. 752; ILA, L. 31188, 
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outside the boundaries mentioned. The 
entire statement was, consequently, admissible 
[Higham v. Ridgway (14), Connor v. Piiz- 
gerald (15), Percival v. Nanson (16), Smith 
v. Blakey (17), Reg. v. Exeter Guardians (18) ]. 
The principle ie that the statement is accepted, 
not .merely as to the specific fact against 
the interest,’ but also as to every fact contain- 
ed in the same statement. Here, however, 
the plaintiffs have to face an unexpected 
difioulty. The statement can be made ad- 
missible under sestion 32 (3) only if the 
conditions mentioned in the introductory 
words of the section are fulfilled, and those ` 
conditions admittedly have not been fulfilled 
case. Consequently, the plaintiffs 
cannot avail themselves of section 32 (3) 
and there thus seems at first sight no 
escape from the position that while the 
appeal must be dismissed so far as the 
fourth and fifth defendants are concerned, 
the case must be remitted for re-considera- 
tion at the instance of the other defendants 
after exclusion of the recital in the convey- 
ance. On careful consideration, however, 
of all the circumstances of the case another 
aspect of the matter emerges for examination. © 

Tt is plain that if the plaintiffs had cited 
the fourth and fifth defendants as witnesses, 
the recital in the conveyance executed by 
them could have been received in evidence 
to impeach their aredib under section 155 
(3) or to corroborate their testimony under 
section 157. Now in the case before us 
no objection was taken to the reception 
of the conveyance in evidenze by any of 
the defendants. If such objection had been 
taken, it would have baen open to the 
plaintiffs to avoid the difficulty by citing 
the fourth and fifth defendants as witnesses 
and by proceeding under section 155 (3) 
if they repudiated their admissions. ‘It is 
perfectly true, as pointed out by Sir Richard 
Couch in Miller v. Babu Madho Das (19), that 
an erroneous omission to object to evidence, 


(14) (1868) 10 Hast 109; 103 E. R. 717; 2 Smith 
L. ©. 301; 10 R. R. 235. 

(15) 11L. R Ir. 106. 

(18), (1861) 7 Ex. 1,21 L. J. Ex, l; 86B R. 547; 155 
E. R. 8 


(17) aten 2 Q E 326; 8B. & 8.157; 36 L. J. Q. 
B. 156; 15 W. R. 4 

(18) (1869) oe 3 341 al p. 344; 10 B. & S, 433; 
38 L. J. M. C. 126; 20 L. T. 693; 17 W. R. 850. 

(19) 23 I. A. 106; 19 A. 76; 7 Sar, P. C. J. 73; 9 Ind, 
Dec. (xN. s.) 50 
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which is irrelevant and consequently inadmis- 
sible under any circumstances, does not 
make if admissible. But itis equally well 
séttled that the Court will not entertain for 
the first time in appeal an objection that 
a document, which per se is not inadmissible 
in evidence, has been improperly admitted in 
evidence. Girindra Chandra Ganguli v. 
Rajendra Nath Chatterjee (20), Priya Nath v. 
Mahendra Kumar (21). It is plain that the 
case before us falls within the latter principle. 
Assume for a moment that we accede to the 
_ contention of ths appellants other than the 
fourth and fifth defendants, we shall have to 
confirm the decree of the Subordinate Judge 
in favour of the plaintiffs against those 
defendants, and toset aside his decree as 
regards the other defendants; we shall then 
have to remit thé case in part to the Sub- 
ordinate Judge, allow the plaintiffs an 
opportunity to make the conveyance legally 
admissible in evidence, and if they fail to 
do so, to take the chance of success upon 
the balance of evidence. The plaintiffs 
will forthwith proceed to cite the fourth 
and fifth defendants as witnesses and they 
will be in a position to do so, with reason- 
able safety, as the olaim of these defendants 
will have been finally negatived by our decree. 
“When these defendants are examined as 
witnesses the plaintiffs will be free to intro- 
duce the conveyance into evidence to cor- 
roborate or contradict them as the contin- 
gency may require. The Court will then 
have to re-consider the case upon practically 
the same evidence as had formed the basis 
of the decision now uncer appeal. No 
useful purpose ‘is likely to be served by 
the adoption of such a course in a litigation 
which has already lasted for nearly six 
years, Weare consequently of opinion that 
inthese circumstances the decree of Mr. 
Justice Newbould should be confirmed and 
this appeal dismissed with costs. 
Bracuorort, J.— I agree. 


Appeal dismissed. 
(20) 1 0. W. N. 580. ji 


Me 10 Ind. Cas. 876; 14 O. L. J. 578; 180. W. N. 
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PUNJAB CHIEF COURT. 
Civiu Rererence No. 32 or 1916. 
January 12, 1917, 
Present:—Sir Donald Johnstone, KT., 
Chief Judge. z 
ALLAH DIA—— PLAINTIFF -—ÅPPELLANT 
VETEUS 
ALLAH BAKHSH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 17 (e)— 
Jurisdiction of Civil and Revenue Courts—~Plaint, 
wording of. 

Where there isa question whether a case is one 
for a Civil or fora Revenue Court, primarily the 
plaint alone should be considered; but where the 
plaint is ambiguous, the Court first hearing the case 
should always point out to the plaintiff where the 
ambiguity lies and ask him to make his meaning 
clear. [p. 120, col. 2 ] 


Case referred by the Deputy Commis- 
sioner, Karnal, with his No. 198-G, ° dated 
the 5th June 1916, 


ORDER.—When. there is 2 question 
whether a case is one for a Civil or for 
a Revenue Court, primarily the plaint alone 
should be considered; but here the plaint 
is ambiguous, and when this is so, the 
Court first hearing the case should always 
point out to the plaintiff where the 
ambiguity lies and ask him to make his 
meaning clear. Here the plaintiffs said in 
their plaints—(1) defendants are cultivating 
as our non-occupancy tenants, (2) they 
took forcible possession. The ecntradiction 
is clear, and, until it is removed, no deei- 
sion as to jurisdiction is possible. Plaintiffs 
have now been asked what they meant, 
and they have chosen to say: When the Jand 
re-appeared from under the river we gave 
it to the defendants for cultivation on 
agreement to pay bataz,etc. They have paid 
no rent, but for 3 years they kept.saying 
they would pay: in the fourth and last year 
they refused. 

It seems to me that the plaintiffs are 
bound, forthe purposes of these cases, by 
this presentation of their claims, and the 
cases are triable only by a Revenue Court. 
Whether such elaims can succeed in the 
Revenue Court in view of the facts, is another 
matter with which I am not concerned, 
Plaintiffs have chosen their path. To 
call thecases now cases for a Civil Court 
merely hecause the plaintiffs have appa- 
rently misstated facts, and to have’ the 
eases tried ag claims by proprietors against 
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trespassers would be unfair to defendants, 
who .should be called npon only to meet the 
claims as made. Plaintiffs insist that de- 
fendants are their tenants by agreement: 
af they fail in the Revenue Court to prove 
this, that Court, I imagine, should simply 
dismiss the suits. 

The cases are Revenue cases. 
returned. 


Papers 


Papers returned. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Miscencangcous Orvin APPEAL No, 68 or 1916. 
January 9, 1917. 
Present:——Mr. Lindsay, J. C. 

TUNG NATH AND ANOTHER — DECREE- 
HOLDERS ——OBLJECTORS——ÅPPELLANTS 
versus 
KANDHAIYA JAlL—Avorion-porcaaseR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 104 (2), O. 
XXI, r. 92, order passed under—Appeal, second, whether 
oe order passed under Order KAT, rule 92, Civil 
Procedure Code, is not open to second appeal. [p. 121, 
col. 2. 

ren ee Ali v, Gobind Prasad, 28 Ind. Cas. 184; 
18 O, C. 1, explained. ` 

Appeal against the order of the District 
Judge, Gonda, dated the 3lat August 1916, 
confirming that of the Munsif, Gonda, 
dated the 19th July 1916. 

Babu Surendro Nath Roy, forthe Appel- 
laris. 

Babu Jiban Krishna Banerji, for the Re- 
spondent, l 


JUDGMENT.—-A. -preliminary objection 
is raised on behalf of the respondent that no 
second appeal lies in this case and after 
hearing the argument of the learned Counsel 
i am satisfied that this sontention must 
prevail. The way in which this case has 
come before this Court is as follows. The 
appellants here are decrea-holders, and in 
execntion of the decree obtained by them 
against the judgment-debtor certain pro- 
perty was sold and purchased by one 
Kandhaiya Lal. The decree-holders made 
an application to the execution Court under 
Order XXI, rule 90, asking for the sale to 
be set aside ọn the ground that there had 
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been a material irregularity in the publica- 
tion and conducting of it. That application 
was dismissed by the Court of first instance 
and thereafter the decree-holders went in 
appeal to the District Judge. The learned 
District Judge has dismissed their appeal 
and now it is sought to have the devision 
of the learned Judge upset here by bringin 
this second appeal. It is quite clear ies 
the provisions of section 104 of the Code of 
Civil Procedure and of Order XLIIT that thig 
second appeal is incompetent. Under 
XLIII, rule (1) (5), an order rere gir 
aside the sale is appealable and consequent] 
it is one of the orders which fall within 
the category indicated by clause (i) of seo 
tion 104, sub-section (1), of the Code of 
Civil Procedure. It is an order made unde 
rules from which an appeal ig ELE 
allowed by rules. No doubt, therefore od 
appeal could lie in the Court of the Distriot 
Judge. But sub-section (2) of Section 104 
goes on to say that no appeal shall lie from 
any order passed in appeal under this section 
These words are to my mind conclusiye of 
the matter in dispute and they correspond 
with the language of the concluding olan 
of section 588 of the old Code of Ci al 
Procedure. I have no doubt whateyer then, i 
fore, that no second appeal lies in this ae 
It is true as the learned Counsel for the 
appellants points out that a case similar 
to the present was decided jn Mahmud Al 
v. Gobind Prasad (1), where it wa Í 
tained asa miscellaneous appeal. 
ayes ea! the question of the eo 
of the appeal was not raised in 

and was not decided. Now that ra vest 
has been brought definitely before me "I 
must decide against the appellants that n 
second appeal lies. There remains an ar 
meut put forward on behalf of the eg 
successiul appellants to the effect that they 
can ask this Court to interfere in eae te 
My powers as a Court of revision mek 
limited by the provisions of section 115 f 
the Code of Civil Procedure, Mr Ro. 
does not pretend that he could bring & Cc z 
for revision within clauses (a) and (0) p 
section 115. Consequently the only ar g 
ment he could put forward in this Wan 
tion was that there had been an illegality 


S enter. 
1 notice, 
mpetencsy 


(1) 28 Ind. Cas. 184: 18 0. 0. 1, 
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or material irregularity committed by the 
Court below in the exercise of its juris- 
diction. I am, however, unable to convince 
myself that this wasso. The only way in 
which Mr. Roy can argue the case to my 
mind is by saying that the judgment of 
the lower Appellate Court is a wrong judg- 
ment either on law or fact. I do not for 
a moment suggest that the judgment is 
erroneous, in either of these respects. But 
assuming that itis so, it is well established 
that the Court cannot interfere in revision 
in order to correct an erroneous judgment 
either on law or on facts. It appears to 
me that this case must fail, I dismiss the 
appeal with costs to the respondent. 
Appeal dismissed. 


* 
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MADRAS HIGH COURT. 
Seconp CIVIL APPEALS Nos. 512 To 522 AND 
544 or 1916. 

March 6, 1917, 

Present:—Myr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 
MOGADASU VENKATADASU AND OTHERS 
—-DEFENDANTS—-APPELLANTS 
VETSUS 


VANKAMAMIDI UDAYANARAYANA 


AND OTHERS— PLAINTIPES — RESPONDENTS. 

Madras Estates Land Act (I Mad. of 1908) ss.8 (2) 
(d) and 8, Eaception~~Inam, grant of—Presumption as 
to right acquired —Pre-settlements inams, presumption 
as to—Grant with ashtabogam, effect of-—~HEjectment 
suit—Jurisdiction—Burden of proof—--Kudivaram right, 
acquisition of, by relinquishment, 

The presumption, in all cases of grants of inams, is 
that only the melvaram was granted as inam. 
[p. 123, col. 1.] 

Courts should always start with that presumption, 
unless the grant-deed expressly confers kudivaram 
rights also. [p. 123, col. 1.] 

A grant with ashtabogam does not necessarily import 
the grant of the kudivaram also in the same manner 
that ib does not clearly imply the grant of temple and 
other communal sites. [p. 123, col. 1.] 

Pre-settlement inam grants must be presumed to 
be of land revenue only; what the grantor was entitl- 
ed, in those days, to obtain from the lands as feudal 
landlord being connoted by the word ‘land revenue’, 
though now it would be called melvaram, [p. 123, 
col, 2. 

SEH the defendants in a suit for ejectment con- 
test the jurisdiction of the Civil Oourts to entertain 
the suit under section 3 (2) (d) of the Madras Estates 
Land Act, itis for them to prove that the plaintiff 
was not the owner of the kudivaram right at the 
time of the grant of the inam to him. But this is not 


necessary when, by setting up that the grant was of 
both varams, the plaintiffs admit that they were not 
the owners of the kudivaram at the time of the 
grant. [p. 124, col. 1.) 

16 cannot be laid down as a broad proposition of 
law that the tnamdar must have the ocoupancy right 
when the tenants have no oconpancy rights in them- 
selves, though if is open to the Court, from such a 
state of facts, to infer that, at the time of the grant, 
the grantee had the kudivaram right. Inamdars 
might well be asked to establish that, by transfer or 
succession etc., they got the kudivaram right subse- 
quently, where it is admitted or proved that they 
had not got the kudivaram right at the time of the 
grant. ([p. 124, col. 2.] 

Opinion of Miller, J, in Ponnuswamy Padayachi v. 
Karuppudayan, 24 Ind. Cas. 217; 26 M. L. J, 286; 1 L. 
W. 218; 15 M. L. T,299; 88 M. 843, dissented from. 

Per Spencer, J—In a suit for ejectment, where 
plaintiffs rely on the Exception to section 8 of the 
Estates Land Act for ousting the jurisdiction of the 
Revenue Courts, the plaint should specifically show by 
what acts the plaintiff acquired the kudivaram 
interest of his ryots and became entitled to both 
varams. [p 125, col. 1.; 


Second appeals against the decrees of 


-, the Additional Temporary Subordinate Judge’s 


Court, Guntur, in Appeal Suits Nos. 1 to 
14 of 1915, preferred against those of the 
District Munsif, Tenali, in Original Snits 
Nos. 794, 805, 804, 792, 796, 797, 784, 
786, 799, 793, 802, 795 of1910. 

Messrs. P. Narayanamurthi and B, Somayya, 
for the Appellants. 

Mr. V. Ramadoss, for the Respondents, 

JUDGMENT. | 

Sapasiva Alvar, J.— The defendants are 
the appellants in these second appeals. 
The plaintiffs are agraharamdar: who claim 
a right to eject the defendants (tenants) 
on the ground that they (the plaintiffs) 
are the owners of both the kudivaram and 
melvaram rights in the lands in the 
occupation of the defendants. . Though 
the plaint does not definitely set out 
how the plaintiffs own both the varams, 
it is clear from the 13th paragraph of 


the District Munsif’s judgment that 
they claimed both varams as conferred 
upon their ancestor Dakshinamurthy 


Sastruln by the gift deed, Exhibit A of 
1796, executed by the then zemindar, who 
called himself Raja Manyakya Row 
Bhavanarayana Rao Sir Desa Mukhi 
Mannevaru Sirkar Mrithujangan. I think, 
therefore, the only question in this case 
is whether the plaintiffs obtained hoth the 
varams under: this grant Exhibit A 
orthe melvaram alone, If they obtained 


Vol. XLI] 


INDIAN OASES. 


123 


MOGADASU VENKATADASU UV, VANKAMAMIDI UDAYANARAYANA, 


the melvaram alone, the kudivaram not being 
granted to them and they not having 
claimed the kudivaram as having belonged 
to them at the time of the grant, the 
village is prima facie an estate under 
sestion 3 (2) (d) of the Estates 
-Land Act and the Civil Court has no 
jurisdiction over these suits, The pre- 
sumption in all cases of grants of inam 
is that only the melvaram was granted 
as such eam. I think that Courts should 
always start with that presumption in 
these cases, unless the grant deed 
clearly confers kudivaram rights also. In 
this case, the grant deed, Exhibit A, 
itself indicates that there were inhabi- 
tants residing in the village at the 
time of the grant and it excludes savaram 
or home farm lands from the gift, and, 
though it is a grant with all the 
ashtabogam, it has been held in Parankusa 
Zatindra Mahadestkaswamt v. Subramania 
Pillai (1) that a grant with ashtabogam 
does not necessarily import the grant of 
the kudivaram also in the same manner 
that it clearly does not imply the grant 
of temple and other communal sites. I 
am, therefore, clear that the plaintiffs’ case 
that the grant of 1796 included the 
kudivaram rights also cannot be supported. 
In coming to this conclusion, I do not 
rely upon Hixhibit I in respect of which 
the District Munsif seems to have fallen 
into two inaccuracies in his judgment, 
namely, (1) that it must have been pre- 
pared about 1786, and (2) thatthe reference 
to sem in Exhibit I also indicated that 
there were already tenants occupying these 
lands. It appears from the Kistna Manual 
that the Collestor Mr. Ram in whose time 
the Register, Exhibit I, was prepared 
became such Collector only in 1794, and 
it further appears that the word “seri” 
might have been used to describe the 
village in his time owing to its having 
been attached about the year 1800 or 
1801 for recovery of arrears of Govern- 
ment yeshcush and cowles for the inam 
lands were granted to the z¢namdars then. 
(See Exhibit N series. Also Kistna 
Manual, page 320). 


Mr. Rama Doss then argued that even if 


(1) 26 Ind. Cas. 117, 


the grant was only of the melvaram, it 
was not a grant of “land revenue” and, 
therefore, the imam did not fall within 
the definition of an estate found in 
section 3, clause 2, sub-clanse (d), of the 
Madras Hstates Land Act, because the said 
sub-clause speaks of a “village of which the 
land revenue alone has been granted in 
inam”, and not a village of which the 
melvaram alone has been granted in inam. 
This sontention seems to have found favour 
with both the lower Courts. If it be 
held that no snam village granted by a 
zemindar before the Permanent Settlement 
would come under clause (d) of section 
8 (2), the result would be that, as most 
of the pre settlement tnams would come 
under this head (very few having been 
granted directly by the Sovereign power 
under whose nominal suzerainty, the zemin- 
dare held their estutes), almost all such 
inam villages would be excluded from the 
purview of the Act. I am not at all 
prepared to accept this contention. Zemin- 
dars were supposed to have come in as only 
receivers of land revenue, they considered 
themselves to possess royal authority and the 
pre-settlemest nams granted by them might, 
therefore, be well considered by the Legis- 
lature as merely grants prima facie of 
land revenue. When the imams were 
afterwards confirmed or recognised by the 
British Government, they were so recognised 
and confirmed as grants of mere land 
revenue made by the zemindars. It is also 
sigoificant that in clause (d) the kudtvaram 
right is referred to ina subsequent portion 
of the same sentence jn contradistinction 
to “the land revenue alone” mentioned in 
the first portion, showing that what the 
grantor was, in those days, entitled to 
obtain from the lands as feudai landlord, 
was connoted by the word “land revenue”, 
though, now, it would be called ‘“melvaram.” 

Nextit was argued that as the jurisdiction 
of the Civil Courts would be ousted by 
treating the nam village as an estate 
under section 3 (2) (d), it lay upon the 
defendants to prove that it was an estate. 
1 think that the several cases quoted by 
Mr. Rama Doss and which are reported as 
Indety China v. Potu Konchi (2); Upadrasta 


(2) 8 Ind. Cas, 365; (1910) M. W. N. 639; 8 M. L, 
T. 376. 
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Venkata v. Devi Sttaramudu (8‘, Srimath 
Kidambi v. Pidipit? Kutumbarayads (4) and 
in Karri Narasayya v. Thaveala Nageswara Rao 
(5) proceed only to this extent, that it lay upon 
the defendants in such cases to prove 
that the grantee was not the owner of the 
kudivaram at the time of the grant. I do not 
think that these eases afford any help to 
the decision of these suits as the plaintiffs 
do not claim that they were owners of 
“the kudivaram interests in these lands at 
the time of the grant, but set up that 
the grant itself to them was of both 
kudivaram and melvaram, thus admitting 
tbat they were not the owners -of the 
hudivaram atthe time of the grant. 


The next contention of Mr. Rama Doss 
is that it must be presumed that he has 
acquired the kudivaram interest subsequent 
to the time of the grant somehow, and 
that under the exception to section § of 
the Madias Estates Land Act, these lands 
had ceased to be part of the znam estate. 
Tt has been held in Upadrasta Venkata v. Deri 
Sitaramudu (8) that that exception applies 
only to acquisitions of kudivaram by means 
of transfer, succession or other modes ejusdem 
generis and not by means of relinquish ment 
of his holding by the tenant. Mr. Rama 
Doss, however, argued that we can presume 
acquisition even by the former modes on 
the finding of the lower Courts that 
nobody else was allowed by the ¢namdars 
to acquire occupancy rights in these lands 
aud that they have been claiming occupancy 
rights for several years past. He relied 
especially upon the eases of Tadikonda 
Buchi Virabhadrayya v. Sonti Venkanna (6) 
and FPonnuswamy Padayachi v. Karuppudayan 
(7). As regards the case of Tadikonda 
Bucki Virabhadrayya v. Sonti Venkanna (6) 
Benson and Sundara Aiyar, JJ., expressed 
the opinion tbat on the facts found in 
that case the agraharamdars “ must be taken 
to have been entitled to the kuddvaram 
at the tume of the inam grant,” and not that 
they can be presumed to have subsequently 


(3) 24 Ind. Cas. 224; 26 M. L. J, 585; 38 M. 891. 

(4) 25 Ind. Cas. 891; 27 M. L. J. 233; 39 M, 21. 

(5) 31 Ind. Cas. 209. 

BON 20 Ind. Cas. 769; 24M. L. J. 659; (1918) M. W. 

(7) 24 Ind. Cas, 217; 26 M. L. J. 285; 1 L. W. 218; 
15 M. L. T, 299; 38 M. 843, . 


Court, 


acquired it, Thus the ¿namdars preventing 
their tenants from acquiring kudivaram and 
claiming kudivaram in themselves for several 
years can be used by the lower Courts 
only to infer that the agraharamdars were 
entitled to kudzvaram at the time of the 
grant, but (as I said already) on the 
pleadings in these cases, the question of 
the znamdars being entitled to the kudzvaram 
at the time of the znam grant does not arise. 


As regards the case of Ponnuswamy 
Padayachi v. Karuppudayan (7), the opinion 
of one alone of the learned Judges (Miller, 
J.) can be relied on by the plaintiffs as 
laying down the broad proposition that 
the <namdar must have the ocoupancy right 
when the tenants have no occupancy rights 
in themselves. I must respectfully differ 


from such a broad proposition. As I said, 
if is open to the lower Courts to infer 
from such a state of facts only this, 


that at the time of the graut the grantees 
had the kudivaram right. But even as 
regards such a presumption, speaking for 
myself, I would not draw such an inference 
from that fact alone if I was the Court 
of first instance, knowing how <tnamdars 
and zemindars in the northern districts have 
always tried to deny occupancy rights to 
their tenants and to prevent their tenants 
from claiming such rights. Inamdars might 
very well be asked to establish that by 
transfer or succession, eto., they got the 
kudivaram right subsequently, where it was 
admitted or proved that they had not 
got the kudzvaram right at the time of 
the grant. 

In the result, I am of opinion that the 
village is an estate under section 3, clause 
2 (d), and reversing the decision of the 
lower Appellate Court, I would order the 
return of the plaints in all these snits for 
presentation to the proper Revenue Court. 
The plaintiffs must pay the defendants’ costs 
throughout. 

Spencer, J.—I agree. 1 desire only to 
say a few words on the last question, viz, 
whether agraharamdars can be regarded as 
having acquired by relinquishment any 
kudivaram right which they had not at the 
time of the grant. The first question to 
be decided here is whether these suits are 
cognisable by a Civil Court or by a Revenue 
For the purpose of deciding that 
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point, it is necessary to see whether at the 
times of the grant, the nam was given to 
@ person not owning the kudivaram. If 
the plaintiffs intended to rely on the ex- 
ception to section 8 of the Madras Estates 
Land Act for ousting the jurisdiction of the 
Revenue Court, it was necessary that they 
should have advanced a specific case to show 
by what acts they acquired the kudzvaram 
interest of their ryots and bscame entitled 
to both varams. But it was not the 
plaintiffs’ case in their plaints that they 
had a grant only of the melvaram and 
that they!subsequently acquired the kudivaram 
right as regards all the lands comprised in 
these suits. It was their case that they 
got both the melvaram and the kudivaram 
rights under the grant, J, therefore, agrae 
, that the Civil Courts had no jurisdiction 
to entertain these suits and the plaints must 
be returned for presentation to the Court 
having jurisdiction. 
Plaint returned, 
¥.R.P. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Miscetsangots Civit APPEAL No. 1 or 1917, 
February 16, 1917, 
Present:—Pandit Kanhaiya Lal, A. J. C. 
Tag HONBLE MAHARAJAH Sir BHAGWATI 
PRASAD SINGH—PLAINTIFE— 
APPELLANT 
VET EUS 
GOVIND DAT AND anorper—Derenpants— 


; RESPONDENTS, 

Appeal, second—Revision—Mortyage of occupancy 
holding —Declaratory swit by landlord—Londlord, 
whether entitled to any relief~—Civil Procedure Code 
(Act FV of 1908), O. Vil, 7. 10—Proper Court, presen- 
tation to, return of plaint for—Civil Court, jurisdiction 
of. 
Where a second appeal is preferred but does not 
lie under the law, it can hevertheless be treated as 
an application for revision. [p. 125, col. 2.] 

Where, onan occupancy tenant’s mortgaging his 
holding, the landlord sues him in the Civil Court for 
possession of his holding by his ejectment and fora 
declaration that the mortgage is null -and void, the 
Court should nob return the plaint for presentation 
to the proper Court; for, although it is incompetent 
to grant the possessory relief, it can grant the decla- 
ratory relief to the effect that the mortgage is invalid 
and not binding on the landlord. [p. 128, col. 1.] 
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Appeal against the order of the District 
Judge, Gonda, dated the 22nd December 
ce oe the order of the Subor. 
inate udge, Gonda, dated E 
December 1916. bi 

Mr. Shahid Husain, for the Appellant. 

Babu Ram Chandra, for the Respondents. 


JUDGMENT.—Jadunath Pande obtained 
a decree against the predecessor-in-title of 
the plaintiff, whereby a heritable but non- 
transferable right of occupancy in 11 bighas 
3 biswas pukhta of land, then in suit, was 
decreed in his favour, Ha was succeeded 
by his daughter-in-law, Musammat Pragde! 
who on the 20th July 1915 made: 
usufructuary mortgage of the said holding in 
favour of Govind Dat and gave him posses- 
sion. The plaintif as the zemindar of the 
village in which the disputed plots are 
situated sued for possession of the same by 
the ejectment of the defendants and for a 
declaration that the mortgage aforesaid was 
null and void. He also sued for damages. 

The Courts below returned the plaint for 
presentation to the proper Court, holding 


that Musamm:t Pragdei was a tenant, who 


could not be ejected by the Civil Court, The 
plaintiff has fileda second appeal, to which 
a preliminary objection is taken on behalf 
of tke defendants to the effect that no 
second appeal lies from an appellate order 
upholding an order of the Court of frst 
instance, returning a plaint for present. 
ation to the proper Court under section 
104 read with Order XLIII, rule 1, of the 
Code of Civil Procedure, The learned Coun. 
sel, who appears for the plaintiff, concedes 
that the appeal was filed by mistake and 
he prays that his appeal may be treated 
as an application for revision and dealt with 
accordingly. 


I haveallowed the appeal accordingly to 
be treated as an application for revision 
and on that footing proceeded with the hear- 
ing of the case. It is not disputed on 
behalf of the defendants-opposite parties 
that Musammat Pragdei had no right to 
make a mortgage of the occupancy hold. 
ing in favour of Govind Dat. It is also 
conceded on behalf of the plaintiff-appli- 
cant ‘that a suit for ejectment of Musam- 
mat Pragdei or for damages cannot in 
the cirenmstances lie in the Civil Court 
for the ejectment of Govind Dat and the 
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delivery of possession of the property com- Appeal from the decree of the District 


prised in the mortgage to the plaintiff- 
applicant would involve zyso facto the eject- 
ment of Musammat Pragdei, the mortgagor, 
which cannot, however, be effected except 
in accordance with the provisions of section 
52 of the Onudh Rent Act CX XII of 1886). 
The only relief which the Civil Court is 
competent to grant in a sase of this kind 
is a declaration that the mortgage effected 
by the occupancy tenant is legally invalid 
and not binding on the plaintiff-applicant. 


The application is accordingly allowed 
in so far that the plaintiff-applicant will 
be granted a declaration that the mortgage 
effected by Musammat Pragdei in favour 
of Govind Dat on the 20th July 1915 
is null and void and is inoperative as against 
the plaintiff-applicant. The rest of the claim 
is dismissed. As the plaintiff-applicant came 
into Court claiming in the main reliefs 
to which he was not entitled and did not 
seek his remedy in this Court in the pro- 
per form, I direct the parties to bear their 
own costs throughout. 

Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
. COURT. 
Seconp Crvin Appeat No, 90 or 1916, 
March 6, 1917. 
Present:—-Pandit Kanhaiya Lal, A. J. ©. 
Munshi HAR DAYAL AND OTHERS — 
Dag¥FENDANTS—~APPELLANTS 
Versus 
SHYAM NARAIN anp OTHERS—PLAINTIFFS 


—RESPONDENTS. 

Hindu Law—Family  settlement—Deceased’s estate, 
bona fide dispute as to—Compromise between daughter 
and first cousin, whether binding on reversioners 

Where a bona fide dispute between the daughter 
and the first cousin of a deceased Hindu regarding 
his estate resulted in a compromise: 

Heid, that the compromise was as much binding 
on the reversioners as on the persons who were 
parties to it, inasmuch as it was made in the interest 
of the estate which might otherwise have suffered 
the expense of a long litigation. [p. 127, col. 2.] 

Khuni Lal v. Gobind Krishna Narain, 10 Ind. Cas, 
477; 83 A, 856; 15 C, W. N. 545; 8 A. L. J. 652; 13 0, 
L. J. 575; 18 Bom. L. R. 427; 10 M. L. T. 28; (1911) 
1 M. W. N. 432; 21 M. eee PAN 38 I, A, 87 (P. C.), 
followed, 


Judge, Hardoi, dated the 23rd December 1915, 
reversing the order of the Munsif, Shahabad, 
dated the 29th June 915, 

The Hon’ble Pandit Gokaran Nath Mism, 
for the Appellants. 

Mr, St. George Jackson and Babu Prabhat 
Chandra Gupta, for the Respondents. 


JUDGMENT. —This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for possession of certain property and mesne 
profits. The property aforesaid belonged to 
Shev Ghulam, who died on the 21st April 
1895, leaving a widow, Musammat Radha 
Koa, and a daughter, Musummat Rup 
Rani. On the death of Sheo Ghulam, muta- 
tion of names was effected in favour of 
his widow, Musammat Radha Kuar, but on 
death of the latter, which took place on the” 
2lət February 1899, a dispute arose between 
Musammat Rup Rani on the one hand and Har 
Dayal, the first cousin of Sheo Ghulam, on 
the other. Both of them made applications 
to the Revenue Court, claiming that muta- 
tion should be effected in respect of the 
property left by Musammat Radha Kuar in 
their respective names. On the Ist May 
1899 an agreement was arrived at between 
them, by which Har Dayal agreed to allow 
the’ name of Musammat Rup ‘Rani to be 
entered in respect of a two-thirds share 
and’ Musammat Rup Rani in turn agreed to 
allow the name of Har Dayalto be entered 
in respect of the remainder. No written 
agreement was apparently executed or is at 
all events forthcoming. The record of the 
mutation file has been destroyed, and the 
only written evidence available consists of 
the copy of a statement, then made by 
Har Dayal, agreeing to the entry of the 
name of Musammat Rup Rani in respect 
of atwo-thirds share of the estate left by 
her deceased father, Sheo Ghulam, and that 
of Sheo Prasad, the general agent of Musam- 
mat Rup Rani, expressing his assent to 


the same. This copy had been obtained 
before the mutation file had been des- 
troyed. 


The manner in which the above settlement 
wag arrived at is indicated by the evidence 
adduced by the parties, and the finding of 
the lower Appellate Court as also of the 
Court of first inatance on this point is that 
on the death, of Musammat Radha Kuar. 
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there was a dispute between Musammat 
Rup Rani and Har Dayal, each of whom 
claimed the entire property and had ap- 
plied for mutation in respect of the whole, 
that friends intervened, used various argu- 
ments and were successful, and that the 
parties eventually agreed to be satisfied with 
mutation of two-thirds in favour of Musam- 
mat Rup Rani and one-third in favour of 
Har Dayal. There is also a finding that 
mutation was obtained in the same propor- 
tion in regard to each of the three villages 
to which the present suit relates. 


Musammat Rup Rani died on the 19th 
December 1911, leaving a husband, Ram 
Narayan, and four sons, one of whom died, 
leaving a son surviving him. The plaintiffs 
are the descendants of Musammat Rup Rani 
and sued in this case for the recovery of the 
one-third share of the property of Sheo 
Ghulam, which Musammat Rup Rani allowed 
to be entered in the name of Har Dayal, 
Their allegation was that Musammat Rup 
Rani had no right to enter into a compromise 
which could have the effect of binding their 
interest. Har Dayal had meanwhile trans- 
ferred the property to his wife, Musammat 
Rukmin, from whom it passed to her 
daughters, Musammat.:rRam -Pyari and 
Musammat:. Kesar, who are defendants to the 
present suit, Musammaé Kesar has transfer- 
red a portion of the same to Anant Bihari, 
who is also a defendant. The -defence of 
Har Dayal and his 
was that Musammat Rup Rani was excluded 
by custom, that the entire property had 
devolved on the death of Musammat Radha 
Kuar*on Har Dayal, and that Musammat 
Rup Rani was allowed a two-thirds share in 
consideration of her poverty for her mainten- 
ance for her lifetime. The defence of Anant 
Bihari was that the settlement arrived at 
between Musummat Rup Rani and Har Dayal 
in the course of the mutation proceedings, 
which were instituted on the death of 
Musammat Radha Kuar by each of them, 
was final and binding on the plaintiffs, 

The Court of first instance dismissed the 
claim, holding that the plaintiffs could not 
resile from the family arrangement into 
which, Musammat Rup Rani had entered 
with Har Dayal, though no custom excluding 
daughters from inheritance was established. 
The lower Appellate Oourt, however, decreed 
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wife and daughters , 


‘underlies such a settlement 
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the claim on the ground that no such family 
arrangement was setup by Har Dayal and his 
wife and daughters in their defence. 


It appears from their written statement 
that a different construction was then 
attempted to be pnt by Har Dayal and 
his wife and danghters on the settlement 
made in the mutation proceedings. The 
making of the settlement was not, however, 
disputed, and all that was asserted was 
that its effect was to give Musammat Rup 
Rant no more than a two-thirds share of the 
property of her father for her maintenance 
for her lifetime. The reason suggested for 
that coneession in the written statement 
has no relevancy in determining whether 
it was binding or not, because the defendants 
aforesaid were. clearly trying to puton it 
a construction different from what the 
Courts below have found it actually hore. 
The plea raised by Anant Bihari was in 
any event clear and definite, and on the 
finding arrived at by the Courts below, it 
was sufficient for the dismissal of the 
plaintiffs’ claim. In the wajzb-ul-araiz of 
several of the villages to which the Courts 
below have referred, there is a reference to 
the existence of a custom of the exclusion 
of daughters among the Srivastava Dusre 
Kayasthas, to which easte Sheo Ghulam be- 
longed, and though the Courts below found 
that the entries in those wajib-ul-araiz were 
insufficient to establish a family custom applic- 
able tothe family of Sheo Ghluam, there 
can be no question that there was a bona 
fide dispute which but for the settlement 
arrived at in the mutation proceedings 
may have involved the parties in anexpensive 
litigation. <A settlement of that kind arrived 
at with the holder of a life-estate is, as 
pointed out by their Lordships of the Privy 
Council in Khunnt Lal v. Gobind Krishna 
Narain (1), as much binding on the rever- 
gioners as on the persons who are parties 
to it, because the settlement is made in 
the interest of the estate which might 
otherwise have suffered the expense of a 
long Hitigation; and the assumption: which 
is that there 
was an antecedent but doubtful title of 


(1) 19 Ind. Cas. 477; 33 A. 356; 15 C. W. N. 545; 8 
A. L. J. 682; 180. L. J. 575; 18 Bom. L. B. 427; 10 
M. L. T. 25; (1911) 1 M. W. N, 482;21 M. L. J. 645; 
88 I. A. 87,(P. 0.). 
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some kind which each party was claiming 
and that the agreement acknowledged and 
defined what that title was. It is unneces- 
sary in the circumstances to consider the 
question of the value of the evidence afforded 
by the wajib-ul-aratz as to the existence of the 
custom set up by the defendants-appellants. 
The appeal is, therefore, allowed and the 
plaintiffs’ claim dismissed with costs through- 


out. 
Appeal allowed. 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Orper No, 13-or 1916. 
March 19, 1917. 
Present:—Mr. Justice Roe and 
Mr. -Justice Jwala Prasad, 
GIRIDHARI NAIK— DECREE- HOLDER— 
APPELLANT 
VETSUS 
KASHI TINDI-—Responpent, 

Orissa Tenancy Act (II B.. C. of 1918), s 31~ 
Occupancy rights, transferability of —Sale in execution 
of mortgage decree— Procedure. 

The decisions with regard to the transferability of 
occupancy rights in. Bengal - are not applicable to the 
transfer of such rights in Orissa. 

In Orissa occupancy rights are transferable with- 
6ut the Jandlord’s consent, tinless it isshown to the 
satisfaction of the Collector that the landlord has 
good reason for his objection. 

The correct procedure in cases in which it is 
desired to put up for sale an occupancy right in 
execation of a decree on a mortgage is to allow the 
sale tu go through. The purchaser should then 
under section 31 of the Orissa Tenancy Act, 1913, 
apply to the landlord for registration of the transfor. 
If the landlord accepts the fee authorised, the sale 
. will hold good, If he refuses to do so, the purchaser 
should apply to the Collector and the. Collector will 
decide whether there is good and sufficient’ reason 
for the refusal of the landlord’s consent. 


Appeal from a decision of the District 
Judge, Cuttack, dated the 22nd May 1916, 
confirming a decision of the Munaif, lat 
Court, Puri, dated the L5th February 1916. 

Mr. Biswanath Sinha, for the Appellant. 


JUDGMENT.—The facts of this case are 
that on 6th December 1915 the decree- 
holder-appellant made an application to 
put up for sale in execution of a decree 
upon a mortgage certain occupancy rights, 
In these occupancy rights the respondent 
now before us had made a private pur- 
chase. Besides being a private purchaser 
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he is also a co-sharer landlord. He was 
made a party to the suit in the mortgage 
in his capacity of a private purchaser. He 
pub in no written statement and allowed 


' the mortgage suit to be decreed. When 


an attempt was made by the decree-holder 
to enforce the mortgage by sale of the 
mortgaged property, he. took the objection 
that occupaney rights are not transferable 
without the consent of the landlord and that 
he, as a co-sharer landlord, would in no 
circumstances give his consent. The pro- 
posed sale was bound to be infructnous, 
Upon this ground the Court of first instance 
declined to proceed’ with the sale. This 
decision was upheld by the learned Judge in 
appeal. 

Much case-law from Bengal has been 
quoted both in the judgment of the lower , 
Appellate Court and in argument before us. 
In our view the decisions with regard to 
the transferability of oceupancy rights in 
Bengal are not applicable to the transfer of 
such rights in Qrissa. The application for 
sale was made on the 6th December 1915, 
The Orissa Tenancy Act came into force 
in 1913. It is fallacious to say that occu- 
pancy rights are not transferable in Orissa 
without the consent of the landlord. They 
are transferable without .the landlord’s con- 
sent, unless it can be shown tothe satisfac- 
tion of the Collector that the landlord has 
good reason for his objection. The correct 
procedure in cases in which it is desired 


.to put up for sale an occupancy right in 


execution of a decree in 2 mortgage is to 
allow the sale to go through. The pur- 
chaser will then under section’: 3L of the 
Orissa Tenancy Ack apply to the landlord 
for registration of the transfic. Af the land- 
lord accepts the fee authorised, the sale will 
hold good. If he refuses to do -so, the 
auction-purchaser will go to the Collector 
aud the Collector will decide whether there 
is good and sufficient reason for the refusal 
of the landlord’s consent. We set . aside 
the decisions of the Courts below and direct 
that execution proceed in terms .of the decree 
made. 


` 


| Appeal allowed, 


- 
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CALCUTTA HIGH COURT. 
Criminar Revision No. 558 or 1917. 
June 12, 1917. 
Á Present:—Mr. Justice Teunon and 
Mr. Justice Richardson. 
CHARLES HENRY BROOKE— 
PETITIONER 
versus 


EMPEROR—Opprosite PARTY. 

Calcutta Police Act (IV B. O. of 1866), s. 66, sub-s. 
(4) (a), offence under-—-Calcutta Municipal Act(III B. 
C. of 1899), 8. 559, sub-s, (18), Bye-laws framed under, 
breach of. 

“The petitioner, -a building contractor who had 
undertaken the erection of a masonry or brick build- 
ing and who, undera license of the Calcutta Gor- 
poration under bye-law 2 ofthe bye-laws framed under 
the provisions of section 5£9, sub-section (18) of the 
Calcutta-Municipal Act, was authorised to make an 
enclosure on a portion of the public street for. the 
purpose of depositing mortar, bricks. etc, thereon, on 
condition of his fencing off the portion to be occu- 
pied with a temporary fence, unloaded and deposited 
during the course of his building operations bricks on 
a foot-path-—part of a public, street—without fencing 
it off by a temporary fence, and thereby caused 
‘obstruction i in the foot-path for about six hours: 

‘Held, that the petitioner had not only committed a 
breach of the bye-law under which his license was 
granted, but had also committed an offence under the 
provisions of section a5; sub-section (4) (a), of the 
Calcutta Police Act.’ [p, 180, col. 1.] 

Quezre.—-Whether sub- section (4) (a), introduced into 
section 66 of the Calcutta Police Act by the Amend- 
ing. Act IIT B. C. of 1910, overrides or repeals the 
provisions regarding the regulation of obstructions 
to be oe in the Calcutta Municipal Act. [p. 130, 
col, I 


Babu Manmatha Nath Mukherjee, for the 
Petitioner., 


Mr. Qamell (Deputy Legal Remembrancer, 


Bengal), for the Orown. 


JUDGMENT.—-TIn this case the petiticner 
hak been convicted under the Caloutta Police 
Act (Bengal Act IV of 1866), section 66, sub- 


‘section 4 (a), and sentenced to pay a fine of 
` Rs. 20. 


It appears that the petitioner isa building 
.contractor and has undertaken the erection 
“of a masonry or brick building at pre- 
` mises No. 40/1 ‘on the Strand Road. - In the 
course of his building operations on the 20th 
of March last the petitioner unloaded and 
deposited some 2,000 bricks on the foot- path 
or pavement in front of the said premises 
and thereby, it has been found, caused ob- 
struction in or on the foot-path fer a period 
of some six hours or more. 
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That the foot-path or pavement in ques- 
tion is part of a public thoroughfare and 
that obstruction was caused in the manner 
set out has not been disputed and the defence 
is that the acts complained of, having been 
done in pursuance of and in conformity 
with a license granted by the Chairman of 
the Corporation of Caleutta, the petitioner 
had not thereby committed any offence. 
The present Rule was issued in order to the 
further examination of that defence. 

The license which we hava now examined 
is one granted under the 2nd of the bye- 
laws framed under the provisions of section 
559, sub-section (18), of the Calcutta Muni- 
oj ipal Act and authorizes the licensee “to make 
an enclosure in (a) portion of the public 
street measuring 40 feet into 4 feet, equal to 
160 square feet, for the purpose of depositing 
mortar, bricks, etc.,.....during the building 
s. 0f premises No. UE OOE 

We further fnd endorsed on tbe license 
a condition to the effect that the license 
is granted on condition that the portion to 
be occupied must be fenced off with a tempo- 
rary fence. 

It is conceded that in this case there was 
no enclosure or surrounding fence, and the 
first contention before us then is that inas- 
much as the Corporation had authorized the 
occupation by the petitioner of a certain 
specified area of the foot-path, it was imma- 
terial whether he left the bricks lying loose 
on that space, or surrounded and enclosed 
the space and the bricks by means of a 
fence. 

In the alternative it is contended that the 
petitioner has at most committed a breach of 
the bye-law under which his license was 
grauted and that proceedings should have 
been taken against him only under the Muni- 
cipal Act and at the instance of the Corpora- 
tion. 

On the other hand it is suggested by the 
Deputy Legal Remembrancer that in view of 
the provisions of section66, sub-section (4) (a) 
of the Calcutta Police Act, the license and 
the bye-law under which it was granted 
should be held to be invalid and ultra vires 
of the Corporation. 

In support of the petitioner’s contentions 
reference is made to the provisions of section 
336, section 354 and of section 559, sub. 
section (18). These sections and sub-sestion 
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vest the publics streets in the Corporation 
and authorize the General Committee to 
discontinue or close such streets, and to make 
. bye-laws prohibiting or regulating the placing 
of obstructions or the depositing of materials 
thereon. 
. We are, however, unable to accede to either 
of the petitioner’s contentions. 
tioner’s license authorized him to obstruct 
the pavement or foot-path by a well-defined 
enclosure, but did not authorize him ‘to 
obstruct or endanger the safety of persons 
using the foot-path by means of loose and 
unprotected heaps of bricks. The petitioner, 
therefore, it is plain, has committed a breach 
of the bye law under which his license was 
granted, but his offence also falls clearly 
within the provisions of section 66, sub-section 
° (4) (a) of the Police Act, and as he is not 
protested by his license there is no reason 
why, those ‘provisions should not be applied. 


The suggestion made by the Deputy Legal 
-Remembrancer appears to involve the further 
contention that sub-section (4) (a), intro- 
duced into section 66 of the Police Act by 
the Aménding Act of 1910 (Bengal Act IIL 
of 1910', overrides or repeals the provisions 
regarding the regulation of obstructions to 
be found in the Calcutta.. Munisipal Act. 
‘As in the present case the petitioner’s conduct 
was not within his license. on which he 
relies, we need not definitely decide the 
„point, but we may say that'as at present 
‘advised we are of opinion that if by the 
Amending Act of 1910, the Legislature had 
intended to repeal any portion of the Calcutta 
Municipal Act such repeal would have been 
effected by express provision. 


For the reasons given, this Rule is dis- 
charged. 
| Rule discharged. 
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PATNA HIGH COURT. 
CrimtnaL Revision No. 164 op 1917. 
l May 10, 1917. 
Present:—Mr. Justice Jwala Prasad, œ 
LALJI SINGH—~Compratnant— 
PETITIONER 
VETSUS 


PARDIP SINGH—AcovseED-— 


Opposite Party. 

Criminal Procedure Code (Act F of 1898), s. 4, Ch. 
XVI—Complaint, what is—Transfer of complaint to Sub- 
Deputy Magistrate for enquiry and report—Irregulari- 
ty. 

Petitioner made an application before a Sub. 
Divisional Officer impugning the correctness of a 
report of a Police Officer in a certain criminal matter 
and prayed that his case agaist the accused may 
be proceeded with. On a subsequent date the 
case was made over to a Sub-Deputy Magistrate 
to take evidence and to report for prosecution or 
otherwise: 

Held, that the application made to the Sub-Divi- 
sional Officer was a complaint within the mean» 
ing of section 4 of the Criminal Procedure Code, 
and that the procedure adopted by the Magistrate, 
not being in accordance with the provisions of 
Chapter XVI of the Criminal Procedure Code, was 
irregular, [p. 181, col. 1.] 


Criminal revision against an order of the 
Sessions Judge, Monghyr. 

Messrs: S. N. Dutta and R. L. Dutta, fok 
the Petitioner. 


JUDGMENT.—This is an application for 
setting aside the order of the Sub- Divisional 
Magistrate of Beguserai, dated the 24th of 
January 1917, 

The principal ground upon which the 
aforesaid order is sought to be set aside 
complaint of the petitioner 
lodged against Pardip Singh and others 


‘under sections 147 and 448 of the Indian 


Penal Code was not disposed of according 
to law.: 

The facts appear to be that two infor- 
mations were lodged before the Police on 
the 26th of May 1916, one by the present 
petitioner against Pardip and the other by 
Pardip against the. petitioner and his party. 
The Police reported the case of the peti- 
tioner to be false and the case of Pardip 
to be true. The latter case proceeded and ` 
ended in conviction of some of the accused 
in that case. The conviction in that case 
was, however, set aside by the Sessions Judge 
in. appeal on the 24th of October 1916. 

On the 30th of September 1916, in ró- 
spect of the case brought by the petitioner 
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against Pardip, the Magistrate ordered the 
complainant to prove his case on the 12th 
of October or to show cause why he should 
not be prosecuted under section 211 of the 
Indian Penal Code. On the 2lst of October 
1916 the Magistrate passed the following 
order: “Issue on return of record from Ap- 
pellate Court.” Thus the case of Jualji 
versus Pardip, with. which we are now con- 
cerned, was postponed by the order of the 
Magistrate till after the disposal of the 
case then pending before the Sessions Judge. 
Afterthe disposal of the other case by the 
Sessions Judge the petitioner, on the 18th 
of November 1916, made an _ applisation 
before the Magistrate impugning the cor- 
rectness of the report of the Police and 
praying that his case against Pardip and 
others, the accused named by him, be pro- 
ceeded with. Upon that petition the order 
of the Magistrate is, “With record.” The 
next order in the margin of the petition 
called reference to the order sheet, which 
has the following order under date the 22nd 
November 1916: “Issue notice for 6th 
Desember 1912.” On the 6th December 
the case was made over by the Sub-Divi- 
sional Magistrate to his Deputy Magistrate 
to take evidence and to report for pro- 
secution or otherwise. The Deputy Magis- 
trate examined the complainant and his 
witnesses on the 19th of Desember 1916, 
and made his report on the 19th of Janu- 
ary 19.7 to the Sub-Divisional Magistrate. 
He disbelieved the witnesses examined on 
behalf of the petitioner and held that the 
oase of the petitioner was highly improb- 
able; but he did not consider that there 
was sufficient evidence before him to re- 
commend the prosecution of the petitioner 
under section 211 or section 182 of the 
Indian Penal Codes. In conclusion he re- 
commended that the whole proceedings 
should be dropped. The Sub-Divisional 
Magistrate on the 24th of January 1917 
sonsidered the report of the Deputy Magis- 
trate and agreed with him that the case 
of the petitioner against Pardip was not 
trae. He also held that in view of the 
Sessions Judge’s order if was impossible to 
proceed further against Lalji the petitioner. 
The Sub-Divisional Magistrate, therefore, 
goncluded his order in the following words:— 
“The case is dropped. I accept the final 
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Police report as originally submitted, namely 
false, section 147/448," Against this order 
the petitioner moved the Sessions Judge of 
Monghyr, who by his order of the 24th 
February i917 refused to interfere, express- 
ing an opinion that further enquiry should 
be directed into the complaint of the peti- 
tioner and leaving the applicant to move 
the High Court if he be so advised. 

There can be no doubt that the applica- 
tion of the petitioner of the 18th Novem- 
ber 1916 was a complaint within the 
meaning of seation 4 of the Code of 
Criminal Procedure. That application should 
have been disposed of under Chapter XVI 
of the Code of Criminal Procedure. The 
Sub-Divisional Magistrate did not examine 
the complainant on oath as is required by 
section 200 of ~the Act, but made it ever 
to his Deputy Magistrate “to take evidence 
and report for prosecution or otherwise,” 
The Deputy Magistrate took up the enquiry 
regarding the complained petition of the 
applicant along with the enquiry started by 
the Sub-Divisional Officer by his order of 
the 30th September on the Police report 
in the case lodged by the petitioner before 
the Police. The action of the Sub- Divisional 
Officer is in utter disregard of the procedure 
laid down in Chapter XVI of the Code 
and is open to serious objection, and but 
for the careful enquiry into the entire case 
of the complainant made by the Deputy 
Magistrate I would not have had the least 
hesitation in setting aside the order of the 
Sub-Divisional Magistrate and directing fur- 
ther enquiry into the complaint of the 
petitioner. The error complained of amounts 
to an irregularity and unless the petitioner 
has in any way been prejudiced, the order 
of the Sub-Divisional Magistrate cannot be 
set aside and the case re-opened. But it 
appears that the petitioner was as a matter 
of fact examined in connection with the 
enquiry into his case by the Deputy Magis. 
trate on the 19th of December and all the 
evidence that he had to offer in support of 
his case was taken by the Deputy Magistrate, 
The petitioner has failed to satisfy me that 
any prejudice to the trial of his case on 
merits resulted from the last order of the 
Magistrate. Taking into consideration all 
the evidence inthe case, the report of the 


Deputy Magistrate and the Police report 
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it is impossible to say that any useful pur- 
pose would be served by directing further 
enquiry into the complaint of the petitioner. 
The order of the Magistrate dropping all 
proceedings in connection with the case 
should be maintained. The application is, 
therefore rejected. 

It appears to me that the Sub- Divisional 
Magistrate has treated the decision of the 
Sessions Judge in the case of Pardip versus 
Lalji with scant courtesy and the reference 
to the decision by the Sub-Divisional Magis- 
trate in his orders, dated the 6th December 
and 4th January, seems to be rather un- 
happy. The Sessions Judge is right in his 
remark against the attitude of the Sub- 
Divisional Magistrate in this case, 

Application dismissed. 


+ 


LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 239B or 1916. 
August 31, 1916. 
Present:—Mr. Justice Twomey. 
PO ON—Appiicanr 


versus 
EMPEROR— Obpeesits Parry. 

Burma Gambling Act (I of 1899), s. 4—Ket”, 
whether game of mere human skill. 

The Burmese game “ket” is not a game of mere 
human skill within the meaning of section 4 of the 
Burma Gambling Act, 

Mr. Maung Ba Kya, for the Applicant. 

Mr. Maung Kin, Assistant Government 
Advocate, for the Crown. 

JU DGMENT.—It isclearfrom the evidence 
in this case that the “ket” gambling waa 
carried on outside the house on the ground 
and the conviction of the applicant Po On 
under section 12 of the Gambling Act was, 
therefore, incorrest. 

‘Apart from this mistake there is in my 
opinion no ground for interfering in revision. 
It cannot be held that “ket” is a game of 
mere human skill under section 4 of the 
Act. The evidence as to the actual gambling 
is sufficient. 

The, applicant was liable to conviction 
under section 10 for playing for money with 
instruments of gaming (i.e. playing cards) 
in a place to which the public have access, 
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SUNDER MALL t, JHARI LAL, 


He has already served about 12 days’ 
imprisonment, which seems a suficient 
punishment. 


The conviction of the applicant Po On is 
altered to one under section 10, Gambling , 
Act, and the sentence toimprisonment for 
the period which he has already undergone. 

Oonviction altered, 


PATNA HIGH COURT. 
Criminal Revision No. 213 or 1917, 
June 12, 1917. 

Preseni:——Mr, Justice Atkinson and 
Mr. Justice Jwala Prasad. 
SUNDER MALL—2np Pariy— 
PETITIONER 

YETSUS ; 
JHARI LAL—Ist Parry—Opposits Party, 

Criminal Procedure Code (Act V of 1898), s. 145 — 
Produce of invmoveable property, whether subject-matter 
of dispute—Jurisdiction of Magistrate to deal with 
produce ~Order, good in part and bad in part—Court, 
power of, to sever good part from bad 

Snb-section 2 of section 145 of the Criminal Pro. 
cedure must be read in conjunction. with sub section 
1 which deals with land and water; and sub-section 2 
purports to give a definition of what land and water 
are supposed to comprise. [p. 133, cols. 1 & 2.] 

A Magistrate has under section 145, Criminal Pro- 
cedure Code, power to deal with moveable property 
which represents the produce of the land in dispute 
if the produce is attached to, or if the same is cut 
and lying on, the land in dispute under the section; 
but if the produce of the land has been removed and 
is wholly unconnected with and dissociated from the 
land in dispute, then the Magistrate is deprived of 
jurisdiction to deal with it under section 146, sub. 
section 2, [p. 183, col. 2.] 

Orders as opposed to convictions are severable and 
the bad part of an order can be severed from the 
good. Where an order under section 145 of the 
Criminal Procedure Code is bad in part and good in 
part, the Court will sever the bad from the good, 
reject the bad and maintain the good. [p. 134, col. 1.] 

Criminal revision against the order of the 
Sub Divisional Magistrate, Monghyr, dated 
the 18th May 1917. 

Messrs. Pugh and Jamini Mohan Mukerji, 
for the Petitioner. 

Messrs. P. R. Duss and Naresh Chandra 
Sinha, for the Opposite Party. 


JUDGMENT.—This is an application to 
review an order made by the Sub- Divisional 
Magistrate of Monghyr under section 145 
of the Code of Criminal Procedure. The 
order is dated the 18th May 1917, As 
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between the first party and the second 
party there was a dispute concerning the 
possession of certain mica mines in which 
they were concerned, the second party 
contending that the mineral rights were 
vested in him and the first party on the 
other hand contending that the mineral 
rights were his. The learned Sub-Divisional 
Magistrate was satisfied that there was a 
dispute concerning the mica mines and that 
the dispute was one which was likely 
to cause a breach of the peace. He ac- 
cordingly instituted a proceeding under section 
145 of the Code of Oriminal Procedure. 
If the learned Sub- Divisional Magistrate had 
confined his order merely to the mines, we 
think that there. would have been no error 
at all in the form of the order which he 
passed on the 18th of May. But the learned 
Sub-Divisional Magistrate’ considered he was 
dealing with the dispute not concerning only 
the possession of the mines but also con- 
cerning the possession of certain mica taken 
from the mines and stored in a godown, 
belonging to a person wholly unconnected 
with the parties and their dispute, in a village 
which is in no way connected or associated 
with the landin dispute. 

Mr, Pugh contends that the learned 
Magistrate had no power whatsoever to 
make an order under section 14580 far as 
the mica stored in the godown itself was 
concerned; and that in so doing he acted 
in excess of jurisdiction; and that this ex- 
cess of jurisdiction vitiated the entire order 
passed on the 18th of May. Mr. Pugh, there- 
fore, asks that the whole order may be set 
aside. < 
Mr. Dass upon the other hand contends 
that the order in its present form is per- 
fectly correst and that the Magistrate had 
power to deal under section 145 not only 
with the mines and the land connested 
therewith, but also with the mica which 
was the produce of the mines even though 
the mica was stored ina village which was 
not in any way connected with the land 
in dispute: and Mr. Dass relies upon sub- 
section 2 of section 145. We think that 
the interpretation which Mr. Dass seeks to 
put upon sub-section 2 of section 145 is 
far too extensive, Sub-section 2 obviously 
must be read in conjunction with sub-section 
} which deals with land and water; and 
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sub-section 2 purports to give a definition of 
what land and water are supposed to comprise, 
and it runs as follows:— For the purposes 
of this section the expression land or water’ 
includes buildings, markets, fisheries, crops 
or other produce of land, and the rents or 
profits of any such property.” No doubt 
this is a new section and extends the pro- 
visions of the prior Code, but clearly we 
think that the meaning of this sub section 
is that the Magistrate has under section 145 
power to deal with moveable property which 
represents the produce of the land in dispute if 
the produce is attached to, or if the same is 
cut and lying on, the land in dispute under 
section 145: but if the produce of the land 
has been removed and is wholly unconnected 
with and dissociated from the land in dis- 
pute, then we think that the Magistrate is 
deprived of jurisdiction of dealing with it 
under section 145, sub section 2, Therefore, 
in this case, having regard to the inter- 
pretation which we have put upon section 
145, sub-section 2, it is clear that the Magia- 
trate had no jurisdiction whatever to make 
an order under section 145 in respect of the 
mica stored in the godown. Apart from this 
legal consideration, however, the learned 
Magistrate has not found as a fact that the 
mica in the godown was in fact the produce 
of the mines in dispute; but I think it fair to 
infer that the mica inthe godowns was in fact 
the produce of the mines, though that has not 
been stated expressly in the order of the 
Magistrate, and this affordsan additional reason 
for saying that the learned Magistrate had 
no jurisdiction to make an order with regard 
to the mica which was completely severed from 
the land in dispute. 

The next question which arises for our 
consideration is whether the order made by 
the learned Magistrate being bad in part 
and good in part should be set aside zn 
toto. We have held that the Magistrate 
had jurisdiction to make an order under 
section 145 with regard to the mines. We 
have also held that he had no jurisdiction 
to make an order in respect of the mica 
stored in the godown; thus the order is 
two-fold in its character, 122, good in 


part and bad in part. The question 
is whether inasmuch as one portion of 
the order is bad the entire order 


shoyld be set aside, or whether the bad 
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portion can be severed from the good. There 
is no case expresely in point, butthe law 
in England, generally speaking, is that orders, 
as opposed to convictions, are held to 
be severable and that the bad parf of an 
‘order can be severed from the good. But 
in convictions the order is indivisible and 
cannot be severed. If one branch of the 
order of conviction is bad then the entire 
conviction is bad. On the other hand in 
the caze of orders the well-known and well- 
established distinction is that where an 
arder is bad in part and good in part, the 
Court will sever the bad from the good, 
reject the bad and maintain the good. We, 
therefore, think that the order of the Magis- 
trate dated the ‘8th of May 1917, so. far as 
it attached the mica in the godowns, must be 
set aside; and that the raid order, so far as it 
relates to the mines in dispute, should 
- stand and be binding upon the parties. 


_ Mr. Pugh suggests an additional ground 
for setting aside theorder of the 18th May 
1917 is tbat his client, the 2nd party, has 
not received fair treatment at the hands of 
the learned Magistrate, who, it is alleged, 
refused to hear his witnesses. There is 
nothing upon the record to justify this 
statement. If, as a matter of fact, the Magis- 
trate had declined to hear witnesses I should 
have expected to see upon the record, in 
accordance with the common practics in 
this country, a petition filed by the party 
who was refused to be heard to show that 
some such order was made. It appears 
from the counter. affidavit filed by the second 
party that what the learned Magistrate did 
say was that as he was dealing with the 
question of possession along, he did not 
wish to hear evidence bearing upon totally 
different considerations. This point was not 
stated in the petition filed in this Court by 
Mr. Pugh’s client when our jurisdiction was 
invoked. Therefore, we think that there 
was no refusal by the learned Magis- 
trate to hear the evidence of the parties 
aud that, therefore, upon. that ground 
this order under section 145 ought not 
to be set aside, as being founded upon an ex- 
cess or want of jurisdiction. 

The only other point argued before us is 
that urged by Mr. Dass, namely, that there 
has been wilful suppression on the part of 
the petitioner of material facts from the peti- 
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tion which, if known at the time that the 
application was made before the Court, would 
have influenced the Court to refuse the 
issuing of notice. We think that it would 
have been prudent if the petitioner had in 
his petition stated the facts connected: with 
the institution of the 
do not consider that the facts connected 
with the institution of the civil suit were 
vitally and materially important: and while 
we think that the petitioner ought to have 
disclosed them in his petition, we are of 
opinion that their omission would not 
justify us in refusing to interfere with the 
order of the learned Magistrate. We shall 
accordingly direct that the order of the 
learned Magistrate dated the 18th of May 
do stand and be operative between the 
parties so far .as the possession sf the mines 
is concerned, but in so far as it pur- 
ports to deal with the mica stored in the 
godown it is declared to be inoperative and is 
hereby set aside. 
Order set aside in part. 


LOWER BURMA CHIEF COURT. 
URIMINAL Revision No. 275B or 1915. 
Ostober 2, 1915. 

Present:—Mr. Justice Ormond. 
EMPEROR— PROSECUTOR 
VETSUS : 
MI WA—Conrvicr. 

Penal Code (Act XLV of 1860), ss. 211, 182—Cri. 
minal Procedure Code (Act V of 1898), s, 195 — False 
charge laid before Police—Sanction, Court, whether can 
grant— Prosecution. 

Sanction for the prosecution of an offence under 
section 211 of the Penal Code is required by sec. 
tion 195 of the Criminal Procedure Code and such 
sanction cannot be given by the Police. [p. 135, col. 2. | 

No Oourt can grant a sanction for the prosecu- 
tion of an accused in respect of a false charge 
laid before the Police which does not lead to proceed. 
ings in Oourt. [p. 135, col 2.] 

Section 195 of the Criminal Procedure Code cannot 
be construed as allowing a prosecution under section 
211 of the Penal Code without any previous sane- 
tion, if the false charge relates to a serious offence 
and does not lead to proceedings in Court, [p. 135 
col, 2. | i 
Reference under section 348 of the Code 
of Criminal Procedure made to the 
Chief Court of Lower Burma by the Sessiong 
Judge, Passin Division, 


civil suit; but we - 
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FACTS of the case appear from the fol- 
lowing Order of Reference: — 

at . b t a 

For the reasons given in my judgment in 

Criminal Appeal No. 676 of 1915 of this 
* Court, a copy of which is hereto annexed, 
I submit this case to the Chief Court with 
a recommendation that the conviction and 
sentence passed on Mi Wa be set aside and 
that she be ordered to be retried by either 
the District Magistrate or the Special Power 
Magistrate of Myanngmya under section 211 
of the Indian Penal Code. 


JUDGMENT IN CRIMINAL APPEAL 
No, 676 os 1915. 

The appellant has been convicted on her 
own plea under section 182, Indian Penal 
Code, and has been sentenced to four months’ 
rigorous imprisonment. 

In actual fact the offence that appellant 
admits is not one nnder section 182 at all. 
She went to the Police Station and laid 
an information charging two men with 
raping her. She now admits that this charge 
was entirely false. Her offence, therefore, 
clearly falls under section 211, Indian Penal 
Code, and, in my opinion, it is punishable 
under the last part of that section with 
imprisonment which may extend to seven 
years, and is triable only by the Court of 
Session. There is perhaps a technical ques- 
tion involved here, since some of the Indian 
High Courts appear to have held that a 
false charge which does not go beyond the 
Police is not punisbable under the last part 
of section 211. I do not think it is neces- 
sary to go into this question, forit seems 
to me that in any case the appellant should 
be tried under section 211 and not under 
section 182. The case should be tried as 
a warrant case and the facts fully investigat- 
ed. As matters now stand no evidence has 
been taken and it is impossible to say, 
whether the sentence passed is appropriate 
or not. Primafacie the sentence is inade- 
quate for such a serious offence, even allow- 
ing forthe youth of the appellant. 


However, I do not think that this Court 
has any power to interfere with the conviction 
and to order a re-trial. Under section 412, 
Criminal Procedure Code, there is no appeal 
against the conviction itself and, therefore, 
this Court has no jurisdiction to exercise 
ihe power otherwise given by section 423 
(1) @) (1), Criminal Prosedure Code, 
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either by reversing the finding or by order- 
ing 4 re-trial. 

In these circumstances I shall dismiss the 
appeal and refer the case to the Chief 
Court in revision, 

The appeal is summarily dismissed.” 

ORDER.—Sanstion for the prosecution of 
an offence under section 211, Indian Penal 
Code, is required by section 195, Criminal 
Prosedure Code, The Polise cannot give 
such sanction; and there is no Court that 
can do so, becanse the false charge did not 
lead to proceedings in Court. It would be 
unreasonable to construa section 195 (which 
requires the sanction of the Police for a 
prosecution under section 182 , Indian Penal 
Code) as allowirfg a prosecution under sec- 
tion 211, Indian Penal Code, without any 
previous sanction, if the false charge relates 
to a serious offence and does not lead to 
proceedings in Court, I see no reason to 


interfere, 
Interference declined. 





PATNA HIGH COURT. 
URIMINAL Revision No. 174 or 1917. 
May 17, 1917. 

Present:—Mr. Justice Mullick. 
UCHIT JHA- PETITIONER 
VETERS 
BARHMO SINGH— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 198, 
439—Sanction to prosecute~Sessions Judge, inter. 
ference by, under s, 195, whether competent—District 
Magistrate, whether subordinate fo Sessions Judge— 


` Accused, right of, to be heard— Revision. 


A Sessions Judge is not the authority to whom 
a District Magistrate, in the exercise of his powers 
under section 195 of the Criminal Procedure Code, is 
subordinate and consequently itis not open to the 
Sessions Judge, even ifan application is made to 
him, to interfere under section 195 with anorder of the 
District Magistrate in appeal granting sanction to 
prosecute the accused. The only remedy of the 
accused is by way of revision tothe High Court 
under section 489 of the Criminal Procedure Code. 
[p. 136, cols. 1 & 2.) 

Section 195 of the Criminal Procedure Code con. 
templates that whére an order is to be made to the 
prejudice of a party, that party is to be first heard 
by the Oourt. T 136, col. 2.] | 


Criminal revision from an order of the 
District Magistrate, Bhagalpur. 
Mr. Lalit Mohan Ghose, for the Peti. 
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JUDGMENT.— On the 16th of July 1916 
Uchit Jha made a complaint before the 
Sub- Divisional Magistrate of Banka, charg- 
ing Tej Narain Singh and others with 
cutting the complainant’s bandh. Tej 
Narain Singh and others were put on their 
trial and were acquitted on the 18th of 
September 1916. On the 19th September 
1916 Uchit Jha .again lodged a complaint 
alleging that Barhmo Singh, the brother of 
Tej Narain Singh, had cut the same bandh as 
well as the “ails” of his fields. 

The Honorary Magistrate who tried 
Barhmo Singh in respect of an offence 
under section 426 of the Indian Penal Code 
found that Panpia bandh, alleged to have 
been ent by Barhmo Singh, was not the 
property of the complainant and also that 
the evidence as to the cutting was not 
satisfactory. He accordingly acquitted the 
accused Barhmo Singh under section 245 of 
the Criminal Procedure Code. 

Barhmo Singh then applied to the 
Honorary Magistrate for sanction to pro- 
secute the complainant Uchit Jha for 
offences under sestions 193 and 211 of the 
Indian Penal Code. The Honorary Magis- 
trate, on the 12th of December 1916, 
refused this prayer. Barhmo Singh then 
took the matter up to the District Magistrate 
under section 195 of the Criminal Pro- 
cedure Code, with the result that the 
District Magistrate on the 3rd of March 1917 
directed the prosecution of the complainant 
Uchit Jha under sections 193 and 211 of 
the Indian Penal Code. The matter now 
comes on revision before me. 


A preliminary objection is taken to the 
effect that an application lies to the Ses- 
sions Judge under section 195, clause (6), 
to set aside an order of the District 
Magistrate and that till the Sessions Judge 
has disposed of the matter no application 
for revision lies to the High Court. In 
my opinion this contention is not well 
founded. The Sessions Judge is not the 
authority to whom the District Magistrate 
in the exercise of his powers under seo- 
tion 195, Criminal Prosedure Code, is sub- 
ordinate and consequently in my opinion 
it was not open to the Sessions Judge, 
even if an application had been made to 
him, to interfere under section 195 with the 
order of the District Magistrate. The only 
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remedy of the complainant, Uchit Jha, is 
by way of revision under section 439 of the 
Code of Criminal Procedure. The appli- 
cation to this Court is, in my opinion, 
competent, 

Then as regards the merits, the learned 
District Magistrate has not submitted any 
explanation of the grounds upon which he 
directed the prosecution of the complainant. 
His order of the 3rd of March 1911 does 
not discuss the merits of the case, beyond 
saying that he is satisfied that the case 
brought by the complainant was false and 
that the charge of perjury is true. 

It further appears that he made this 
order without hearing the party against 
whom that order was made. That was a 
serious defect in procedure and section 195 
clearly contemplates that where an order is 
to be made to the prejudice of a party, 
that party is to be first heard by the 
Court. 

1 have, however, examined the evidence in 
the case and after hearing both parties I am 
satisfied that the proceedings ought to be 
quashed. 

The learned Honorary Magistrate ‘ex- 
pressly states in his explanation submitted 
to the District Magistrate on the 29th of 
January 1917 that one of the reasons that 
influenced himin acquitting the accused was 
that ‘the complainant had not established 
his title to the banda and his judgment 
shows that he did not definitely find that 
the accused had not cut the bandh, All 
that he found was that the best witnesses 
which the complainant could have produced 
had not been produced. In this state of 
affairs I do not think that it will be possible, 
in the event of the prosesution of the com- 
plainant, to convict him for maliciously insti- 
tuting a false case. 


The learned Counsel for the accused 
Barhmo urges that the case was manifestly 
false by reason of the cireumstance that 
the accnsed’s brother was only acquitted a 
day before the complaint of the present 
case was lodged; and that it is clear that 
the intention of the complainant wes 
malicious and to harass the accused, 
The reply is that the cutting of the bandh 
on the day following the acquittal of the 
accused's brother is equally consistent with 
the care pnt forward by the- complainant, 
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namely, malice onthe part of the accused 
and intention to harass by consecutive acts 
of cutting. 

The matter turns really upon the view of 
the evidence which the Court will take in 
trying the complainant on a charge under 
section 211 of the Indian Penal Code. In 
my opinion, having regard to the view 
expressed by the trial Court, a conviction will 
not ba possible. 

Then as regards the charge of perjury, 
the petition before the‘ District Magistrate 
sets out five specific statements alleged to 
have been knowingly false. With regard 
to two the learned Honorary Magistrate 
has submitted what seems to me to be a 
complete explanation. The learned District 
Magistrate does not discuss these statements 
and the general order made by him is of 
little assistanse- 

I have, however, examined the evidence 
of the complainant in regard to these state- 
ments and I am satisfied that they have 
not been shown to be maliciously false. 
With regard to the three statements not 
referred to by the Honorary Magistrate in 
his’ explanation, the depositicn of the 
complainant shows that there is an explana- 
tion in the complainant’s favour which would 
entitle him to an acquittal in the event of 
prosecution. 

In these circumstances the order of 
the District Magistrate must be set aside 
and farther proceedings against the com- 
plainant dropped. 


Revision accepted, 


han 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 765 or 1916. 
CriminaL Reviston Petition No, 617 
or 1916. 

February 2, 1917. 
Present:— Mr. Justice Sadasiva Atyar. 
In re MANTRIPRAGADA VENKATA. 
RAMA RAO AND otHERsS—AccrsED— 

PETITIONERS, 


‘Penal Code (Act XLV of 1860), s. 447—Oriminal- 
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trespass ~-Possession of property by 
whether essential. 
In a prosecution for criminal trespass it is neces. 
sary to determine in whose possession the property 
was at the date of the alleged trespass. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate, Bhadra- 
chalam, in Criminal Appeal No. 6 of 1916, 
preferred against that of the Court of 
the Sheristadar, Second Class Magistrate, 
Bhadrachalam, in Calendar Case No. 68 of 
1916. 

-~ Messrs. G. Venkataramiah and P. Soma- 
sundaram, for the Petitioners. 

Mr. E. B. Osborne, Publie Prosecutor, 
for the Crown. , 

ORDER.—It appears from the docu- 
mentary evidence that the first accused 
obtained a mortgage with possession from 
one of two undivided brothers in May 1915 
(Exhibit J), first accused having been 
already a mortgagee without possession from 
both the brothers. The other brother gave 
a cowle to the complainant more than a year 
afterwards in June 1916 (Exhibit A). 

Prima facie, the complainant was the 
aggressor in frying to take possession of a 
land which had been mortgaged with posses- 
sion to lst accused a year before the com- 
plainant’s cowle. 

The Appellate Magistrate refused to go 
into the question, “who was in possession of 
the land in the year preceding the date of 
offence and up to and on the date of offence.” 
See Veerappa Naick, In re (1). 

I set aside the decision of the Appellate 
Magistrate. and direct that the appeal be 
re-heard and a fresh decision pronounced after 
considering the question of possession and if 
the first accused is found to have been in 
possession prior to and up tothe date of 
occurrences, whether more force than was 
legally permissible was used by the accused 
or any of them in maintaining that posses- 
sion in the exercise of the right of self. 
defence against the complainant and his party, 
The accused will continue released on the 
same bail till disposal of the appeal. 


complainant, 


Petition allowed; Case sent back. 


5 en 40 Ind, Oar. 752; 8 Or. Law Rey. 814; 18 Cr, 
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CALCUTTA HIGH COURT. 
CriminaL Ravrsion No, 1004 or 1916. 
December 12, 1916. 
Present:—Mr. Justice Teunon and 

Mr. Justice Beacheoroft. 
K. SIMHACHALAM — Accussp—Pertitioner 
versus ` 
- RATI KANTA LAH A—Comptainant— 
Oprosite PARTY. 

Penal Code (Act XLV of 1860), s. 408—Criminal 
Procedure Code (Act V of 1898), ss. 179, 18L (2)— 
Criminal misappropriation—Jurisdiction. 

Section 179, Criminal Procedure Code, does not in 
terms apply to a trial for criminal misappro- 
priation, asthe offence does not depend on an 
act done and the consequences ensuing therefrom but 
only on the act which has been done. [p. 188, col. 2 ] 

Money paid by the complainant on account of an 
insurance policy Was misappropriated within the 
jurisdiction of Gourt B, but loss to the complainant 
was caused in the jurisdiction of Court N; 

Held, that Court N had no jurisdiction to try the 
Offence. [p. 189, col. 1.] 


Mr. K. N. Chaudhuri and Babu Debendra 
Narain Bhattachariya, for the Petitioner. 


Babus Manmatha Nath Mukerjee and 
Narendra Kumar Bose, for the Opposite 
Party. 


Mr. Camell, Deputy Legal Remembrancer, 
for the Crown. : 


. JUDGMEBNT.—The question for our con- 
sideration in tbis Rule is one of jurisdiction, 
The complainant has brought charges 
under sections 403, 406 of the Indian Penal 
Code in the Court of the Magistrate at 
Krishnagar in the District of Nadia, against 
the petitioner, an official of an Insurance 
Company having its Head Office at Bimli- 
patam in the Madras Presidency, alleging 
that he bas misappropriated certain sums 
of money paid on account of an insnrance 
policy. The question is whether the case 
can be tried in the Nadia Court. 

Chapter XV of the Code of Criminal Pro- 
cedure deals with the jurisdiction of Crimi- 
nal Courts. Sestion 177 provides the 
general rule that an offence must ordinarily 
be tried in the Court, within the local 
limits of whose jurisdiction it was com- 
mitted. Then follow a number of enabling 
sections which extend the jurisdiction of 
Courts. One of these, section 181 (2), pro. 
vides specially for the trial of the offence 
of criminal misappropriation. By it the 
offence may be tried by a Court, within the 

+ 
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local limits of whose jurisdiction any part 
of the property, the subject of the offence, 
was received or retained as wellas by tha 
Court which is given jurisdiction by sec- 
tion 177. ° 

. Now when the Code in express terms 
enumerates the Courts which have jurisdic- 
tion in language which is apparently exhaus- 


` tive, if it is sought to establish the fast that 


another enabling section still further extends 
the jurisdiction, we must only give effect to 
the argument if the Court claiming juris- 
diction comes strictly within the terms of 
the section. 

The Crown contends that section 179 is 
such an enabling section. That section pro- 
vides that “when a person is accused of the 
commissicn of any offence by reason of any- 
thing which has been done, and of any 
consequence which has ensued, auch offence 
may be...iried by a Court within the local 
limits of whose: jurisdiction any such thing 
has been done, or any such consequence has 
ensued.” In the present case the money. 
was received at Bimlipatam and it is not 
suggested that the conversion of the pro- 
perty to the use of the ascused took place 
anywhere else. But itis argued that loss 
was caused to the somplainant in Nadia and, 
therefore, by the application of section 179 
the Nadia Court has jurisdiction. 

Now for the appleation of section 179 it 
is essential that the offence should depend 
on an act done and on a consequence which 
has ensued. But loss to one person, though 
a normal result of an act of misappropria- 
tion by another, is not an essential ingredient 
of the offence of criminal misappropria- 
tion. The offence is complete if the conver- 
sion is done with the intention of cansing - 
wrongful gain tothe offender, irrespective 
of any loss which may ensue to any other 
rerson. The offence does not depend on 
the consequence which has ensued, but only 
on the act which has been done. Sestion 
179, therefore, does not in terms apply 


There is no reported decision on the point 
in this Court. The case of Colville v. 
Kristo Krishore Bose (1) has no application, 
as the charge there was of cheating. In 
the Madras Court the case of In re Ram- 
bilas (2) is in favour cf the petitioner. 

(1) 26 C. 746; 18 Ind. Dec, (N. s.) 1077. - 

(2) 26 Ind. Cas, 186; (1914) M. W. N. 894: 16 M. L, 
T £05; 29 M: L, J. 175; 15 Cr. L. J. 688, 
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.In the Allahabad Court there have been con- 

trary decisions. The case of Queen-Hmpress 
v. O'Brien (3), which was followed in George 
Langridge v. Grace Atkins (4), supports the 
Crown while that of Ganeshi Lal v. Nand 
Kishore (5) supports the petitioner The ease 
of Mahadeo v. Emperor (6) is not exactly in 
point, as the Court held that the aots of 
embezzlement must have taken place at 
Mirzapur or at one of the Districts where 
the accused travelled. It also held that 
section 162, Criminal Procedure Code, was 
applicable. The cases of Ganeshi Lal v. Nand 
Kishore (5) and Rambilas, Inve (2), in 
our opinion, express the correct view. 

The Rule is, therefore, made absolute and 
the proceedings against the petitioner are 
quashed. 

Rule made absolute. 

(3) 19 A. 111; A. W.1N, (1896) 191; 9 Ind. Dec, 
(x. s.) 72. 

(4) 17 Ind. Oas, 792; 35 A, 29; 13 Or. L, J. 856; 10 
å. L. J. 431, j 

(5) 15 Ind, Cas, 319; 84 A. 487; 13 Cr. L, J, 479; 10 
Å. L. J. 45 


(6) 6 Ind, Cas. 563; 32 A. 397; 7 A. L. J. 319; 11 Cr. 
L. J. 372, 


PATNA HIGH COURT. 
ORIMINAL Revision No. 170 or 1917. 
May 11, 1917. 
Present:—~Mr. Justice Jwala Prasad. 
DEONANDAN SINGH AND OTHRRS—- 
2ND Party — PETITIONERS 
VETSUS 


- RAMAJODHYA SINGH AND OTBERS— 


Ast Panty—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 145 — 
Proceedings, ground for—Cancellation of proceedings — 
Fresh proceedings, institution of, whether permissible. 

Proceedings under section 145 ofthe Criminal 
Procedure Code can be instituted only upon overt 
acts or preparation by the parties showing a present 
and an imminent danger of the breach of the peace, 
and not merely upon an imaginary event that might 
lead to a breach of the peace. [p. 140, col. 2.] 

Where a proceeding under section 145 of the 
Criminal Procedure Code has been once cancelled a 
fresh proceeding can be- instituted only when the 
Magistrate on further material, either on the report 
of the Police or any other information is satisfied 
that there is a likelihood of a breach of the peace. 
In that case the procedure prescribed by clause 1 of 
section 145 of the Criminal Procedure Code should 
be observed. [p. 140, col. 1.] 


Criminal revision’ against the order of 
Deputy Magistrate, Muzafferpore, dated tha 


16th April 1917, 


_ obtained by one Mr. 
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Messrs. P. R. Dass and Harnandan Sahai 
for the Petitioners. 

Mr. Gour Chandra Pal, for the Respondents. 

JUDGMENT.—This is an application 
against an order of the Deputy Magistrate 
of Muzafferpore, dated the 16th April 1917, 
declaring that the land in dispute is in 


the possession of the first party in a 
proceeding under section 145 of the Code 
of Criminal Procedure. The dispute was 


concerning a portion of some 18 bighas 
of land which belonged to the first party, 
It was sold in execution of a rent decree 
Toomey and purchased 


by himself some time in 1911. Mr. 
Toomey sold this land by means of a 
kebala to the second party on the 19th 
of August 1916. The dakhildehant by 


virtue of which Mr. Toomey was put in 
possession is dated the 23rd of July 1914, 
On the 17th of November 1916 the proceed- 
ing under section 145 of the Code of 
Criminal Procedure was drawn up by the 
Magistrate. There was also an order for 
the attachment of the orops under section 
145, clause (4); and the 12th of December 
was the date fixed for the parties to 
file their written statements and for 
taking evidence. It appears that on that 
day the first party instituted a ciyil suit 
for having the sale set aside as being 
fraudulent. The written statement in the 
145 proceeding on behalf of the second 
party was filed on the 14th of December 1916, 
and that on behalf of the first party on the 
17th of January 1917. A petition was also 
filed by the firet party on the same day and 
in the petition the first party alleged that as a 
civil suit had already been instituted by the 
first party for a declaration of right over 
the property and for setting aside the 
sale, thera was no likelihood ofa breach 
of the peace and that further proceedings 
under section 145 of the Code of Crim}. 
nal Procedure were unnecessary. Thig 
point appears to have been seriously pressed 
before the Magistrate and the Magistrate 
on that date passed the following order: 
“The parties have gone to the Civil 
Court, the first party having filed a plaint in 
the Civil Court on 12th December 1916. 
The paddy erop has not been cut, and it 
seems to me thatthe matter can be brought 
to a decision there, without any further 
immediate fear of breach of the peace,” 
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This order of the Magistrate was obviously 
under clause (5) of section 145 of the 
Code of Criminal Procedure, which says 
that at any stage of the proceeding ifthe 
Magistrate is satisfied that no dispute as 
mentioned in clause 1 of the section 
exists or has existed, the Magistrate shall 
cancel his order and all further proceedings 
thereon shall be stayed. The effect of an 
order of the Magistrate under clause 5 
cancelling a proceeding or dropping it is 
as final as an order passed under clause 
(4) declaring a party to be in possession; 
and the order under neither clause can be 
re-opened by the Magistrate. The proseed- 
ing, therefore, which was initiated by the 
Magistrate by his order of the 17th of 
November 1916 must be taken to have been 
finally cancelled by him. A fresh proceed- 
ing under section 145 can be instituted 
only when the Magistrate on further 
material, either on the reportof the Police 
or any other information, is satisfied that 
there, is a likelihood of a breach of the 
peace. In that case the procedure prescrib- 
ed by olause 1 of section 145 shall be 
observed. , 


The Magistrate in this case on the 
23rd of January 1917 revived the proceeding 
by the following order:— According to the 
Police report there is still apprehension of 
breach of the peace inspite of the outting 
of the crop and the institution of a oivil 
suit. I accordingly revive the proceedings 
under section 145, Criminal Procedure 
Code, and order issne of summons on lst 
party’s witnesses for 5th February 1917.” 
The Police report referred to in this 
order does 
investigation and does not disclose any 
subsequent act done by the parties tending 
to show their intention to commit a breach 
of the peace. The report in fact is a 
protest against the Magistrate dropping the 
proceeding. 


The only reason for making the report 
is said to be that the Oivil Court will 
take a long time to dispose of the question of 
possession of the parties over the land and that 
each party will try to take possession and 
that, .therefore, there is an apprehension of 
a breach of the peace when the land is 
released. Jt cannot be said that these 
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contingencies must necessarily happen. After 
the initiation of the proceeding under section 
145, one of the parties, namely, the frst 
party, had the good sense of taking the 
matter to the Civil Court and taking 
away the fight from the Criminal Court. 
Apparently, therefore, the first party did 
nct intend to create a breach of the 
peace on the land. No proceeding can be 
instituted upon an imaginary event that 
might lead to a breach of the peace, but 
ean be instituted upon overt acts or 
preparations by the parties shewing a 
present. and an imminent danger of the 
breach of the peace. 

1 hold, therefore, that the orderof the Magis- 
trate, dated the 23rd of January 1917, was 
without- jurisdiction. 


Upon. this order no proceeding under 
section 145 was instituted but simply 
summons was issued upon the parties to 
bring their evidence in Court. Therefore, 
there is no fresh proceeding upon which the 
Magistrate could pass his order under section 
145, It further appears that the first 
party appeared in accordancs with the 
summons issued upou him, he repeated 
his petition that was filed before the 
proceedings were dropped, namely, that 
there was no apprehension of a breach of 
the peace, that he had already taken the 
case to the Civil Court and that further 
proceedings, under section 145, ware unneces- 
sary. But the Magistrate proceeded to 
make an enquiry and ultimately concluded 
it by declaring the first party to be in` 
possession. 


The Magistrate has held that notwith- 
standing the purchase at the auction sale 
by Mr. Toomey and the delivery of 
possession to him by the Civil Court neither 
he nor his vendees, the second party, were 
in possession of the land. The second 
party has now come -to this Court in 
revision to have the said order of the Magis- 
trate set aside. 

The first party, who had all along been 
taking objection to the jurisdiction of the 
Magistrate to initiate proceedings on the | 
ground that there was no danger of a 
breach of the peace, has opposéd this appli- 
cation apparently because the order made 
is in his fayour, 


t i0 MADHO GIR Y. RASHID AHMAD, 


As observed above, I consider the order 
to be without jurisdiction and I accordingly 
set aside the order and allow tbis appli- 
cation. 

“ Application allowed, 





FALLAHABAD HIGH COURT. 
CriminaL Revistox No. 301 or 1917, 
May 25, 1917. 

Preseni:-—Sir George Knox, KT., Ag. Chief 
Justice, 

MADHO GIR—— APPLICANT 
TETSUS 
RASHID AHMAD AND OTHERS— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 200, 
202, 439 —Magistrate taking cognisance of complaint, 
duty of—Procedure—Rerision—Irregularity — High 
Court, interference bys 

A Magistrate taking cognisance of a case, who 
proceeds under section 202 of the Oriminal Pro- 
cedure Code, must {record the reasons showing 
why he is not satisfied asto the truth ofthe com- 
plaint of the offence of which he is taking cog- 
nisance. [p. 14], col. 2.] 

A Magistrate proceeding under section 202, Cri- 
minal Procedure Code, is not entitled to enquire 
into the case himself and also to authorise a pre- 
vious local investigation by a Police Officer. [p. 141, 
col, 2, 

A Tae who has taken cognisance of an 
offence under section 200 of the Criminal Procedure 
Code is until he is relieved, if relieved at all of 
the case, the person who ought to make final 
orders in the case. He cannot relieve himself of 
the responsibility by shifting the burden on to the 
District Magistrate. [p. 141, col. 2.) 

A District Magistrate onght not to direct a Sub- 
ordinate Magistrate in a case pending before that 
Magistrate to proceed to the spot and to make 
areport to him. If he considers that the Magistrate 
is for any reason not proceeding properly with the 
case, he should withdraw the case, proceed with it 
himself and take the responsibility upon bis own 
shoulders. [p. 142, col. 19 

Where an applicant has not in any way been pre- 
judiced by an irregularity, the High ( ourt will not 
interfere in revision on the ground of that irregu- 
larity. [p. 142, col. L] 

Application in revision against the order 

_of the Sessions Judge, Cawnpore. 
Mr. Peary Lal Banerji, for the Applicant. 


Mr. Nehal Ohand, for the Opposite Party. 


JUDGMENT.——This application in revi- 
sion is presented on behalf of one Madho 
Gir Goshain. It appears that Madho Gir 
Goshain institated a complaint in the first 


instance against a Sub-Inspector and five — 
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other persons in the Oovrt of a Ist 
Class Magistrate, who was Sub-Divisional 
Officer and apparently a Sub-Livisional 
Officer for the sub-division in which the 
alleged offence was supposed to have ocenr- 
red. The Ist Class Magistrate took cog- 
nizance of the case and acted under seo- 
tion 200 of the Code of Criminal Pro- 
cedure. He proceeded also to follow it up 
with action under section 202, but in doing 
so omitted one important point. He did not 
record the reasons showing why he was 
not satisfied as to the truth of the com- 
plaint of the offence of which he was 
taking cognizance. It is most unfortunate 
to find the almost systematic neglect with 
which some Magistrates treat this provision 
contained in section 202. It is a most 
important provision, as bas already been 
pointed out in Ram Pershad v. Moti (1). 
He appears also to have committed a further 
irregularity, for he proceeded to enquire 
into the case himself and also authorized 
a previous local investigation to be made by a 
Police Officer. Before the return bad been 


- wade he was replaced by another Magistrate 


who was placed in charge of the sub-divi- 
sion who, on the 13th of Decembor 1916, 
made a report to the District Magistrate. 
I cannot help calling attention to this, which 
appears to have been a distinct irregularity. 
A ‘Magistrate who has taken cognizance 
of an offerce under section 200 is, until he is 
relieved, if relieved at all of the case 
the person who ought to make final orders 
in the case. He cannot relieve himself of 
the responsibility by shifting the burden 
on to the District Magistrate. 1 asked 
whether in the present cass he had been 
so relieved and it was not pointed out to 
me that the District Magistrate had by 
any order removed this case from the file 
of this Sub-Divisional Officer, A Magistrate 
charged with this responsibility and falling 
back upon the District Magistrate shows 
himself in this respect to be not a person 
who ought to hold charge of a sub. 
division. Upon this report being 
received by the District Magistrate, I Gnd 
the following order: “I direct you to pro- 
ceed to the spot and make a full in- 
vestigation into the allegations and to 
send ina report with your finding after 


(1) 20 Ind. Cas, 749; 14 Cr. L. J. 49851114, L, J. 754 
e a 
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examining all persons likely to be of 
assistance.’ This was a direction no Dis- 
trict Magistrate ought to have made to a 
Subordinate Magistrate in a case pending 
before that Magistrate. If he considered 
that the Magistrate in charge of the sub- 
division was for any reason not proceeding 
properly with the case, he should have 
withdrawn the case, proceeded with it 
himself and taken the responsibility upon 
his own shoulders. It is represented to 
me that this is what the District Magis- 
trate virtually did. But the result was 
that there were from the 15th December 
1916 until the 24th of February 1917 
two Magistrates conducting this investi- 
gation—the Magistrate in charge of the 
sub-division and the District Magistrate, 
who was instructing him how he was to 
proceed. However, the result has been 
that we have had in this ‘investigation 
“several Magistrates independent of each 
other investigating into this case and 
arriving at the conclusion—one and all of 
them—that the complaint is not a true 
complaint, The Sessions Judge of Cawn- 
pore has also taken part in this investi- 
_gation and he arrives at the same conclu- 
sion. I cannot find thatthe applicant hás 
been in any way prejudiced and think it 
very inexpedient that this complaint should 
be further pursued.: I, therefore, refuse to 
interfere and dismiss the application. 


Application dismissed. 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 130 or 1917. 
June 14, 1917. 
Present:—Mr, Justice Atkinson and 
Mr, Justice Jwala Prasad, 
SEAT ALI—APPELLANT 
VETSUS 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), ss..84, 802—Murder 
committed deliberately but under superstition——Insane 
delusion, plea of. 

The fact that the accused, while committing the 
crime with which he is charged, was under some in- 
sane delusion is not per se sufficient to exempt him 
from criminal liability for his wrongful act, unless 
. the impujse was such as to render him unconscious 
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of what he was doing, orto make him ignorant of 
the fact that the act which he was about to commit 
was wrong. [p. 142, col. 2.] 

Where a man commits murder deliberately, the 
fact that he acts under a superstitious belief and 
under some insane delusion is not sufficient to 
exempt him from punishment. [p. 143, col. 1.] 


Appeal from a decision of the Sessions 
Judge, Champaran. 

Mr. Fakhruddin, Government Pleader, for 
the Crown. ` 

JUDGMENT.—The accused in this case 
was tried upon the charge of murder. 
He was alleged to have murdered his 
wife, who believed herself to be possessed 
of evil spirits and who repeatedly pressed 
her husband to kill her saying that if 
he killed her the evil spirits would leave 
her; she would come to life again; and 
he would acquire money and comforts. 
The accused confessed openly and freely 
that he had killed his- wife. The main 
feature of the evidence against the accused 
is the clear and positive nature of the 
admission of guilt contained in the six or 
seven confessions made by him, each oon- 
fession reiterating and substantiating the 
admissions contained in the former confession. 
He met a neighbour on his way home a few 
hours after he had killed his wife and he 
told him that he had killed her in the hope 
of getting money but that as the head would 
not rejoin the body he would be hanged. 

The only defence that has been suggested 
and feebly suggested by some of the 
witnesses is that the accused was under 
some insane delusion. That per se would 
not be sufficient to exempt the accused 
from criminal liability for his wrongful 
acts, anless the impulse was such as to 
render him unconscious of what he was 
doing; or to make him ignorant of the 
fact that the act which he was about to 
commit was wrong. It cannot for a moment 
be suggested that the case put forward on 
behalf of the accused can be deemed to exempt 
him from liability. The learned Sessions 
Judge has found as a fact that the accused 
knew and understood the naturé ard 
consequences of his acts atthe time that 
he killed his wife. That in itself was 
quite sufficient to negative the suggestion 
that there was working in the mind of 
the accused at the time that he committed the 
murder a strong superstition which made him 
sommit the act he did. 
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There would be no difficulty in the 
case at all, were ib not for the concluding 
paragraph of the learned Sessions Judge’s 
judgment in which he says: “It is a 
case of sacrificial murder actuated by 
superstition working on a mind doubtless 
fo some extent disordered.” We think 
that what the learned Judge meant by 
that was that although the accused knew 
and understood what he was doing, he 
was no doubt a weak man witha weak 
mind labouring under strong religious 
superstition and belief which actuated him 
in cutting off his wifes head in the 
belief that profit and gain would come 
to him thereby. That may be so, but 
that is not sufficient to justify es in 
saying that the accused is not responsible 
for his acts and we think that this is 
not a case where a person has been 
wrongfully convicted of murder. 


Mr. Fakhruddin who appears on behalf 
of the Crown properly points out that 
after the accused had committed the 
murder, he went off to the thana and 
lodged a first information, not confessing 
his guilt but charging another with the 
commission of the crime. This is relied on 
by the Crown for the purpose of showing 
that the accused knew and understood the 
gravity of ‘the situation; that he was sane 
‘enough to try to shift the responsibility 
for the orime upon another; and that 
there can be no substanse in the suggestion 
that he was labouring under an insane 
delusion. We think that the point raised 
by Mr. Fakhruddin deserves every gon- 
sideration in testing whether the accused 
was or was not in an unsound state of 
‘mind. We think that he was not, and 
after giving the case our careful consider- 
ation we are satisfied that the accused was 
rightly convicted of the murder of his 
wife. 

The learned Sessions 
io impose upon the accused the sentence 
of transportation for life. We see no 
reason for quarrelling with the learned 
Sessions Judge’s order. 

‘We, therefore, direct that the conviction 
and sentence passed upon the appellant 
Seat Ali do stand and that this appeal be 
dismissed, 


Judge thought fit 


- Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
Criminal Revesron No. 71B oF 1916. 
September 7, 1916, 
Present:——Mr. Justice Ormond. 
THEREIN ME—Appeiicant 
versus 


PO GYWE — Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance -Buddhist Law, Burmese—Dissolution of 
marriage — Desertion by wife. 

A wife who is driven away from her husband 
by his cruelty cannot be said to have “left tho 
house not having affection for the husband” within 
the meaning of the Dhammathats, [p. 144, col. 1.] 

A wife who refuses to rejoin hor husband without 
sufficient reason or who is living apart from her 
husband by,mutual consent is not entitled to main- 
tenance; buta husband under Burmese Buddhist Law, 
who is bound to maintain his wife, cannot evade that 
lability by declaring that the marriage has been 
dissolved by reason of the wifo’s absence from 
him. [p. 144, col. 1.] 


Mr, Sutherland, for the Applicant. 
Mr, Ginwala, for the Opposite Party. 


JUDGMENT.—The applicant, Ma Thein 
Me, applied under section 488 of the Crimi- 
nal Procedure Code for maintenance against 
her husband, The application was dismissed 
on the ground that the wife had left her 
husband and lived separately from him for 
more than 45 years and that the husband 
by opposing this application had shown his 
election, which he had, of treating the 
marriage as dissolved. 


The parties were married in November 
1906. In February 1912 the wife left her 
husband; in July 1912 the husband took a 
lesser wife; in July 1913 the wife applied 
for maintenance for herself and her son; 
maintenance for herself was refused because 
she delayed tbe progress of the case, 
without prejudice to her right to bring 
another application.’ In August 1913 the 
husband sued for restitution of conjugal 
rights and in December 1913 his suit was 
dismissed on the ground of cruelty, In 
July 1915 the wife made this application 
for maintenance. There is no doubt that 
after a husband’s suit for restitution of 
conjugal rights has been dismissed the 
husband is liable to maintain his wife; 
but it is contended for the husband that the 
wife had deserted her husband for core 
than a year since the decree in that suit, 
and that it is clear by the husband’s 
opposition to this application for maintenance 
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has elected totreat the marriage 
ee dissolved under Burmese Buddhist 
Law. The Dhammathais (Richardson, Vol. 
V, section 17) say: If the wife, not 
having affection for the husband, shall leave 
the house where they were living together, 
and if during one year he does not give 
her one leaf of vegetables or one stick | of 
fire-wood, let each have the right of taking 
another husband and wife. They shall not 
claim each other as husband and wife. Let 
them have the right to separate and marry 
again.” In my opinion that passage refers 
to the voluntary desertion by the wife 
without the sonsent of the husband. And 
the wife who is driven away from her husband 
-by his cruelty cannot be said to ae 
‘left the house not having affection for the 
husband. A wife who refuses to rejoin 
her husband without sufficient reason or 
who is living apart from her husband by 
mutual consent is not entitled to maintenance; 
and I doubt if a husband under Burmese 
Buddhist Law, who is bound to maintain 
his wife, can evade that liability by declaring 
that the marriage has been dissolved by 
reason of the wifes absence from him. 
The order of the Magistrate 18, therefore, set 
aside. Maintenance of Rs. 15 a month 
has been granted for the son and an order 
will be made for maintenance of the 


; Rs. 30 a month.. 
pepe enone Application allowed. 





PUNJAB CHIEF COURT. n 
CRIMINAL APPEAL No, 25 OF 1917. 
May 19, 1917. l 
Present:—Mr, Justice Shadi Lal and 
Mr. Justice LeRossignol. 
BEM PEROR—APPELLANT 
vETSUS 
ANDI LAL— RESPONDENT. 
E XLY of 1860), 5. 2944, scope of— 
“Drawing,” meaning anaa kn ER factors of-— 
Otk e 
N of ae Donal Code does not attaok 
lotteries themselves; what has been rendered 
indictable is the running of public lotteries and ga 
precise offence envisaged by the aera is eat 0 
keeping any place for the purpose of drawing any 
unauthorised lottery. [p. 147, col. 1. MANAN 
The word “drawing” is used in the section in its 
physica] sgnse and the actual drawing of lots is an 
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essential ingredient of the offence provided for in 
section 294A, Indian Penal Code. [p, 147, col. 1.] 

The essential factor in a lottery is that there 
should be a scheme for distribution of a prize or 
prizes to be determined solely by chance, and if 
chance so decrees that no prize is to be distribgted 
tothe adventurers and the stakes are to be appro- 
priated by the organiser of the lottery, the scheme 
is nonetheless a lottery. [p. 145, col. 2.) 

The accused rantwolotteries in the following 
manner: (i) Tickets numbered 1to 300 were putintoa 
pitcher and the public purchased other tickets and chose 
a number consisting of either one or two digits which 
at the {ime of the sale was written upon their tickets. 
In the evening three tickets were drawn from the 
pitcher, their sum was taken and the last two figures 
of their sum became the winning numbers. Those 
persons were then adjudged to be winners whose 
tickets bore either one or both of the last two digits 
of the total so obtained: (it) Instead of drawing three 
tickets from a pitcher the average price at which the 
various sales of opium had taken place that month 
in Calcutta was calculated and prizes were awarded 
to those persons who had predicted the last or the 
last two figures of that price: 

Held, (1) that in the first case the distribution of 
prizes was determined solely by the fortuitous issue 
of numbers from the pitcher and that it was 
essentially a lottery within the meaning of section 
294A of the Code; [p. 146, col. 1.] 

(2) that in the second case also the result of the 
lottery was determined solely with reference to the 
two inferior digits of the price, there being no scope 
for skill, and that this also was a lottery within the 
meaning of the section, but that since there was no 
drawing in this particular case, the transaction did 
not render the accused liable to punishment under 
section 294A, Indian Penal Code. "p. 147, col. 1.] ° 

Hall v. Cox, (1899) 1 Q. B. 198; 68 L. J. QIB. 167; 
47-W, R. 161; 79 L T., 658; 15 T. L. R. 92; Ram Pratap 
Nemani v. Emperor, 16 Ind. Cas, 171; 16 ©. W.N. 
858; 89 C. 968; 166. L. J. 250; 13 Cr. L. J. 608, 


distinguished, 


Appeal from the order of the Magistrate, 
Ist Class, Jullundur, dated the 3lst July 
1916, acquitting the raspondent. 

Kanwar Dalip Singh, for the Government 
Advocate, for the Appellant, 

The Hon’ble Pandit Sheo Narain, R. B., 
for the Respondent. 


JUDGMENT.—This is an appeal by the 
Local Government againstan acquittal ona 
charge under section 294-A, Indian Penal 
Code. The reason given by the Magistrate 
for acquitting the respondent is that his 


operations did not amount to the drawing 


of a lottery and that the acts with which he 
was charged were merely wagering and bet- 
ting and constituted no offence. 

The learned Counsel for the Crown has 
explained that this appeal has been brought 
as a test case and that Government is desir- 
ous of seguring judicial opinion whether the 
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two forms of ‘lottery’ which were operated 
_ by the respondent were lotteries within the 
meaning of section 294A, 

e Itis clear from the evidence that one of 
the ‘lotteries’ was run in the following 
‘manner:—Tickets numbered 1—100 were 
put into a pitcher and the public purchased 
other-tickets and chose a number which at 
the time of sale was written upon their 
tickets. This number could consist of 
either one or two digits. In tbe evening 
- three tickats were drawn from the pitcher 
“ above mentioned, their sum was taken and 
the last two figures of their sum, 7, e. the 
unit and ten digits, became the winning 
numbers. Those persons were then adjudg- 
.ed to be the winners whose tickets bore 
either one or both of the last two numbers of 
the total so obtained; e. g., if the sum of the 
three tickets drawn was 43, the purchaser of 
a ticket bearing the number 3 would be a 
winner and would get ten times the amount 
ke had paid for his ticket. Similarly, a 
person who backed the number 43 
would also be a winner, and in his case 
his prize might vary from fifty to eighty times 
the amount he had paid for his ticket. 

The second type of ‘lottery’ was worked 
in very much the same manner, for the only 
variation consisted in this, that instead tof 
drawing three tickets from a pitcher the 
average price at which the various sales of 
opium had taken place that month in 
Caloutta was calculated and prizes were 
awarded not to the person who had 
guessed or predicted the average price of 
opium but to those persons who had pre- 
dicted the last or the last two figures of that 
price; for instance, if the average of the 
opium sales was Rs. 2,149, only those persons 
who had backed the number 9 or the 
number 49 became the winners. 


-On behalf of the Crown ithas been urged 
that the result of these ‘lotteries’ was deter- 
mined purely by chance and that the element 
of skill in no way entered into the matter. On 
behalf of the respondént it has been pointed 
out-that if the exercise of skill in any way 
contributes to success in these competitions, 
they are ipso facto removed from the category 
of lotteries; secondly; that the method employ- 
ed'by the respondent was a very unusual 
one, inasmuch as in ordinary lotteries the 
amount to be distributed by way of prize is 


in 
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entirely contributed by the adventurers: and 
thirdly, that in this species of ‘betting’ it was 
possible that none of the adventurers might 
win any prize at all and that circumstance 
alone distinguished the respondent’s operations 
from the usual type of lotteries. 


Section 294A renders penal the keeping 
of any place for the purpose of drawing any 
lottery not authorised by Government; and it 
is found by the Magistrate and admitted 
before us by the respondent that he did in fact 
keep such a place for the drawing of the 
results of the ‘lotteries’ above mentioned, so 
that the only point which we are called upon 
to decide is whether the operations described 
above are lotteries, Now, the principle under- 
lying a lottery is that there should bea distri- 
bution of prizes determined solely by chance; 
but if the results of the lotteries are such that 
no prize at all is distributed and the organizer 
of the lottery pockets: the whole of the 
stakes adventured, the transaction does 
not cease to be a lottery. The actual dis- 
tribution of a prize or prizes and contribu- 
tion of the whole stake by the adventurers 
are not essential; the essential factor in the 
case is that there should be a scheme for 
distribution of a prize or prizes to be deter- 
mined solely by chance, and if chance so 
decrees that no prize isto be distributed 
to the adventurers and the stakes are to be 
appropriated by the organiser of the lottery, 
the scheme is nonetheless a lottery. 
Cf. Bartlett v. Parker (1), Consequently 
the second and third grounds on which the 
learned Counsel for the respondent attempt- 
ed to differentiate between this and an 
ordinary lottery appear to us fo have no 
force. The lower Court has referred to 
the following rulings in support of its find- 
ing: Queen Empress v. Narottamdas Motiram 
(2), Ram Pratap Neinant v. Emperor (3), 
On these, however, the learned Counsel for 
the respondent places no reliance, for if is 
obvious that they have little direct bearing 
on the case before us. They are not cases 
dealing with prosecutions under section 
294A, Indian Penal Code, but are concerned 
with prosecutions under the Calcutta or 


(1) (1912) 2 K. B. 497; 81 L. J. K. B. 857; 108 L. 
T, 869; 76 J. P. 280. 

(2) 13 B. 691; 7 Ind. Dec, (N. s.) 451. 

(3) 16 Ind. Cas. 171; 16 C. W, N, 858; 39 C. 968; 16 
C. L. J. 250; 13 Cr. L. J. 603. 
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Bombay special Acts. The case reported as 
Ram Pratap Nemani v. Emperor (8) was, 
however, referred to by the learned Counsel 
for the respondent by reason of a dictum, 
it contains to the effect that the system of 
cotton gambling with which that case dealt 
was nota lottery, and it is contended that 
the system of cotton gambling was parallel 
in its method with the opium lottery on- 
ducted by the réspondent in this case. The 
dictum referred to, however, is not a judi- 
cial pronouncement, for the question wkether 
the system of cotton gambling constituted 
a lottery was not before the learned Judges 
who decided that case and they delivered 
themselves of that dictum solely for the 
purpose of meeting a desision by the 
Recorder. of Rangoon, which was quoted 
before them to the effect that a lottery is 
a game, inasmuch as some apparatus was 
necessary for drawing the lots. The sole 
question that arose in the case before them 
was whether the premises on which de- 
fendant carried on the cotton gambling was 
A common gaming house within the defini- 
‘tion given in the Act, and they held that 
that system of cotton gambling was nota 
lottery, inasmuch as it was nota game or 
contest, and consequently that the premises 
on which that cotton gambling was carried 
on was not a commor gaming house, 

This case, then, dealing with a prosecu- 
tion under section 294A of the Code appears 
to be one of first impression, for Counsel 
on both sides have failed to cite any ruling 
under the section. As stated above, in a 
lottery the distribution of prizes is deter- 
mined solely by chance, and it is common 
ground that where exercise of skill may 
affect the result the scheme is remoyed 
from the category of lottery. With regard 
to the first type of “lottery” with whioh 
this case deals, no attempt has been made 
by the learned Counsel for the respondent 
to argue that the skill of the adventurers 
could in any way affect the result of the 
lottery. It is obvious that the distribution 
of the prizes was determined solely by- the 
fortuitous issue of numbers from the pitcher, 
and that particular type of lottery we hold 
is essentially a lottery within the meaning 
of section 294A of the Code. 


With regard to the second type of lottery, 
we, the system of determining the winning 
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numbers not by drawing from a pitsher but 
by taking the average of the prices fetched 
at the opium sales and communicated to 
the organiser of the lottery by telegram, ib 
was suggested ina lukewarm manner that 
skill on the part of an adventurer might’ 
affect his success. No attempt, however, 
was made to show in detail how in the 
peculiar conditions of this lottery a know- 
ledge of supply and demand and of statis- 
tices could guide an adventurer to a selection 
of the winning numbers In Hall v. Oog 
(4) the doctrine that the exercise of skill 
oan guide an adventurer to success was 
pushed toa very extreme limit, for in that 
case the defendant published a newspaper 
containing an offer of money prizes for a 
correct prediction of numbers of births and 
deaths in London during a named week, and 
competitors were to fill in the predicted 
numbers on coupons which were published 
in the issue of the number which contained 
the offer. The points, however, which-dis- 
tinguish that case from this are, firstly, that 
the exact numbers of births and deaths had to 
be predicted, and secondly, that the competitors 
were not restricted to one prediction. Hach 
case must be decided on its own peculiar 
ciroumstances; and we have to determine 
whether i in the peculiar conditions under which 
the ‘Ildttery’, we are’ now considering, 
was conducted any statistical skill was likely 
to affect the result of the lottery. Now, if is 
a matter of notoriety that the price of opium 
fetched at opium sales varies enormously, the 
variations are not of units or even tens or 
even hundreds of rupees, and we have seen 
that the successful competitor in this case 
has not to predict the exact average figure 
at which opium will be sold in any given 
month. He has merely to predict the two 
last figures of the price, z.e., the unit digit 
and the ten digit. Thus a competitor who 
ex hypothest had worked out the price to 22481 
and had backed the figure 81 would, if 
the average price were subsequently found 
to be 12,481, win the lottery, whereas a com- 
petitor whe bad worked out the price to 
12,482 would bea loser inspite of the fact 
that he was by 10,600 less one more accurate 
than the winner in the caleulation of the 
average price. Were the question of predict- 
ing the average price confined within a range 


(4) (1899) 1 Q. B. 198; 68 La J. Q. B. 167; 47 W, R 
161; 79 L, T. 653; 15 T. L, R. 8 
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of a few rupees, the element of skill would 
probably enter into the sompetition, but 
where, 25 in this case, the price varies enor- 
ynously and the result of the lottery is deter- 
mined solely with reference to the two inferior 
digits of the price we cannot hold that there 
is any scope for skill. This form of lottery, 
toc, we hold to be a lottery within the mean- 
ing of section 294A, Indian Penal Code. 

There is, however, in this case one other 
point not argued at the Bar, which has struck 
us and that bears reference to the language of 
the section under which this prosecution was 
brought. It will be noticed that the Legis- 
lature had not attacked lotteries themselves. 
What has been rendered indictable is the 
running of public lotteries and the precise 
offence envisaged by the section is that of 
keeping any place for the purpose of drawing 
any unauthorised lottery. Now we are con- 
sidering a penal law and are, therefore, bound 
to interpret it in the strictest possible manner 
in favour of the respondent, 

Though there is ample authority for hold- 
ing that a lottery does not cease to bea 
lottery because the winners are determined 
by a method other than the actual drawing 
of the winning numbers, still we have no 
doubt that in the offence provided for in sec- 
tion 294A of the Code the actual drawing 
of, lots is an essential ingredient, The word 
drawing’, we think, is used in the section 
in its physical sense and when the section 
was enacted in 1870, it seems probable that 
the only form of lottery envisaged by the 
Legislature was a lottery run on the usual 
lines in which the winning numbers are 
actually drawn out of an urn, box or other 
receptacle. If this our view of the meaning 
of the section be correct, then the second form 
of lottery which is before us, z.e., the lottery 
on the opium sales, was not a lottery which 
was drawn in the place kept by the respond- 
ent. Consequently although we hold that 
his transactions on the average price of opium 
amounted to the running of a lottery, those 
transactions do not render him liable to gon- 
viction under section 294A, Indian Penal 
Code. 


This flaw in the prosecution case, however, 
would bear reference only to the opium 
lottery, but is entirely absent so far as the 
first kind of lottery described is concerned. 
Our conclusion then is that both schemes fall 
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within the meaning of the word lottery but 
that only the first scheme, which was practised 
by the respondent in a place kept by him for 
that purpose, rendered him liable to convie- 
tion under the section, 

His action produced very undesirable and 
pernicious results and he appears to have 
made considerable profits thereby. We ac- 
cordingly accept the appeal, reverse the order 
of acquittal and convict the respondent under 
section 294A, Indian Penal Code, inflicting 
upon him a fine of Rs, 500 and in default of 
payment direct that he suffer simple impri- 
sonment for six weeks. 

Appeal accepted, 





PATNA HIGH COURT. 
Criminal Revision No. 56 or 1917, 
February 23, 1917. 
Present:—Mr. Justice Atkinson. 
KHOBHARI RAI AND OTHERS-—- 
PETITIONERS 
versus 


BHAGWAT RAI—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 147, 879-—Crimi- 
nal Procedure Code (Act V of 1898), s. 344-—Riot and 
theft-—-Stay of proceedings—Civil suit in respect of same 
property already pending, effect of. 

Where accused are charged with theft and riot 
and the charges have reference to property which 
forms the subject-matter ofa Civil suit already 
pending, itis desirable in the interests of the fair 
administration of justice that the Criminal proceeding 
should be stayed until the disposal of the Civil suit. 
[p. 148, col, 2.] 

Criminal revision against an order of the 
Sub-Divisional Officer, Gopalgunge, District 
Saran. 


FACTS,.—On 10th November 1916, the 
Police reported to the Sub-Divisional Officer, 
Gopalgunge, that there was likelihood of a 
breach of the peace between the opposite 
party and the son of the petitioner No. 1 
and asked for action under section 107, 
Criminal Procedure Code, against both the 
parties. The Sub-Divisional Officer started 
proceedings under section 145, Criminal 
Procedure Code, and ultimately the opposite 
party was declared in possession of the 
disputed land on 9th December 1916. This 
order was confirmed by the High Court on 
10th January -1917; on the 8th January 
1917 the opposite party complained against 
the petitioners under sestions 147 (Riot) 
and -379 (Theft), Indian Penal Code, for their 
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having cut and removed crops standing on 
the disputed lands on 10th Novembar 1916. 
‘The Sub: Divisional Officer started the prose- 
cution of the petitioners under those sections. 
On the 26th January 1917 the petitioner 
‘No. 1 instituted a suit in the Court of 
Maunsif, Gopalguuge, District Saran, for n 
declaration of his title to and recovery of 
possession of the lands in dispute, and 
moved the Sub-Divisional Officer for stay 
of the Criminal proseedings pending the 
Civil suit--but he was unsuccessful. Hence 

this application. 


Mr. Gour Ohandra Pal, 
tioners. 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown. 

Mr. Batdyanath Narayan Sinha watched 
proceedings on behalf of the Opposite 
Party. 

JUDGMENT,.—Having considered the 
facts of this criminal revision, I am of opi- 
nion that the Criminal prosecution should 
be stayed pending the disposal of the Civil 
suit pending in the Court of the Munsif 
at Gopalgunge in the District of Saran. The 
suit is numbered 65 of 1917, in. which 
Khobhari Rai is the plaintiff and Bhagwat 
Rai and two others are the defendants, I 
shall direct the learned Munsif to take up 
the hearing of this Civil suit at onse; and 
try it de die in'diem until the oase is dis- 
posed ‘of; and I will stag the prosecution 
instituted against the petitioners by the 
Police on the &th of January 19)7 until the 
disposal of the Civil suit, that is to say, 
immediately after the Munsif has disposed 
of the Civil suit, the stay in the Criminal 

proceeding will be dissolved unless the Court, 
“for good reasons, should extend the same 
for a further pericd of time. In the mean- 
time I would ask the Sub-Divisional Magis- 
trate of Gopalgunge to forthwith take 
proceedings under section 107 of the 
Qode of Criminal Procedure to bind the 
accused to keep the peace and be of good 
behaviour towards .Bhagwat Rai and 
all His Majesty’s subjects and likewise to 
institute proceedings under the same section 
against Bhagwat Rai to be of good behaviour 
towards the petitioners and towards the 
rest of His Majesty’s subjests until the 
Criminal proceedings have been disposed of. 
The reason why I stay the proceedings is 
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that the charge of riot and theft made has 
reference to the property which forms the 
subject-matter of the Civil suit pending before 
the Munsif; and, in my opinion, it would be 
undesirable in the interest of the fair admi- 
nistration of justice that the Criminal proceed- 
ing should be continued for the present, as 
it might ina material way affect the plain- 
tiff’s Civil rights. Accordingly the Criminal 


proceedings are hereby stayed until the 
disposal of the Civil suit. 
T shall issue a separate order to the 


Munsif requesting him to dispose of the 
ease pending before him as expeditiously as 
possible and I would ask the Sub-Divisional 
Magistrate of Gopalgunge to press the Mansif 
to do so. 

Proceedings stayed. 


PATNA HIGH COURT. 
CaiminaL Revision No, 216 or 1917. 
June 12, 1917, 
Present:—-Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

- GOPI NATH PANDA—Accosep — 
PETITIONER 
versus 


EMPEROR—Obpposite Party. 

Penal Oode (Act XLV of 1860), s.193—False state- | 
ment—Intention, 

In a case under section 193 of the Penal Code it' is 
essential to show that the accused gave false evi- 
dence y made a false statement intentionally. [p .149, 
col. 1. 


Motion against tbe order of the Sessions 
Judge, Cuttack, dated the 14th May 1917, 
in Criminal Appeal of 1917, 2nd quarter, be- 
ing originally tried before the Magistrate, 
Ist class, Cuttack, dated the 4th May 1917. 

Mr. G. C. Pal, for the Petitioner. 

Mr. Fakhruddin, Government Pleader, for 
the Crown. 


JUDGMENT.—The aceused in this case 
has been charged and convicted under section 
193 of the Indian Penal Code. It appears 
that the accused had purchased the property 
which formed the subject-matter of a dispute 
between himself and Padmi Charan Naik, 
Fakir Sahu, Berindaban Naik and’ Jambu Naik. 
On the 10th of July 1916, shortly after the 
accused got possession of the property pur- 
chasad by him, the above-mentioned persons 
are alleged to have uprooted a fence on the 
accused’s land. The accused went to the 
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thana and informed the Police of what had 
happened. The Police in reply told him to go 
to the Civil Court and seek relief there. On 
the 26th of July, that is, a few days later, the 
accused on his own responsibility preferred a 
charge before the Magistrate against the 
persons named above in respect of the offence 
committed by them on the 10th of July. 
The case was ready for hearing on the 3lst 
July and if was finally disposed of on the 
lith of August 1916 when the accused was 
examined. In the course of his examination 
he was asked whether he had given informa. 
tion to the Police. The answer was, I did 
not give information to the Police about any 
uprooting of the fence by these three ac- 
cused.” 

We do not know the exact nature of the 
question put to the accused, we can merely 
surmise the vague nature of the question put 
by the general nature of the form in which 
the answer given has been recorded. If is 
alleged that the answer of the accused to the 
effect that he had given no information to the 
Police was false, and deliberately false, inas- 
much as the accused must have known that 
he had given information to the Police on the 
LOth of July. 

In a ease under section 193 it is essential 
to show that the accased gavə false evidence 
or made a false statement intentionally. 
With regard to the proceeding of the 26th 
of July we think that it was essentially differ- 
ent in character to the complaint made to 
the Police on the 10th of July. Before the 
Police the accused made no information in 
the strict sense of the word and there is no 
record of what he stated then, except a note 
made behind the back of the accused by the 
Sub-Inspector in his diary. The accused 
may have thought that he had given no in- 
formation in the strict sense according to law 
on the LOth of July. On the other hand it 
may just as well be that he thought that he 
was being questioned in regard to the charge 
preferred by him on the 26th of Jaly, and 
he may have meant to say that ha had given 
no information in the matter then being 
inquired into. If he had stated this, ib would 
have been perfectly true bacausye the com- 
plaint that was made on the 25th of July 
upon the accused’s own responsibility was ia 
no way connected with the Police; nor is it 
alleged that the Polica had any concera with 
this charge, 
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Moreover, we find that the attention of the 
accused was not drawn to his statement be- 
fore the Police on the 10th of July in order 
that he might, if possible, reconcile the state- 
ment that he was then making with the true 
state of things if indeed he was referring, in 
answering the question put to him, to the 
incident of the 10th of July. 

Having carefully considered the case, we 
think that it would be unsafe to uphold the 
conviction of the accused under section 193 
of the Indian Penal Code, having regard to 
the vague nature of the statement forming 
the subject-matter of the charge. 

We accordingly direct that the conviction 
and sentence passed upon the accused be set 
aside and that the accused be acquitted and 


released. 
Conviction set aside. 


LOWER BURMA CHIEF COURT. 
Criminan Revision No. 227-A or 1916, 
September 9, 1916. 
Present:—Mr, Justice Twomey. 
EMPHROR—Prosecctor 
versus 

PO WU N—Aocousen, 

Whipping Act (IV of 1909), s. 3-—-Appeal— Whipping, 
sentence of, after part of sentence of imprisonment has 
been served, legality of—Appellate Court, power of 
—Criminal Procedure Code (Act V of 1898), s, 428. 

Under section 3 of the Whipping Act a whipping. 
can only be imposed in lieu of any other punishment 
and the intention of the law is infringed by ordering 
a man to be whipped after he has already served part 
of a sentence of imprisonment. [p. 149, col. 2; p. 150, 
col, 1.) 

JUDGMENT.—The Magistrate sentenced 
the aceused to suffer rigorous imprisonment 
for six months, the offence of which he was 
convicted being theft under section 379, 
Indian Penal Code. 

On appeal the Sessions Judge altered the 
sentence to one of whipping. On the date of 
the Sessions Judge’s order the aconsed had 
already served fourteen days of the sentence 
of imprisonment. ; 

The effect of the appellate order is that the 
accused has suffered a whipping in addition to 
imprisonment. Under the Whipping Act 
19.9, section 3, a whipping can be imposed 
only in-liey of any other punishment, and thg 
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intention of the law is clearly infringed by 
ordering a man to be whipped after he has 


already served part of a sentence of imprison- 
ment, 


Pa 


UPPER BURMA JUDICIAL COMMIS. 
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CRIMINAL APPEALS Nos. 24—33 or 1917, 
Maroh 27, 1917. 
Present:—-Mr. Rigg, J. C. 

NGA SAN NYEIN AND OTHERS — 
APPELLANTS 
VETSUS 


EMPEROR - Opposite Panty, 

Evidence Act (I of 1872), ss. 80, 114 (b)— Confession 
ef co-accused, whether constitutes sufficient basis for 
conviction -- Retracted confession, value of-—~Accused 
examination of, object of, 

The confession of a co-accused is not the 
same thing as the testimony of an accomplice and 
stands on a different footing. It may be taken into 
consideration as lending support to other evidence 
inthe case. Butif there is no other evidence, it 
is not a proper basis for a conviction, It is not 
strengthened by the fact that it is supported by 
the other confessions, whether these have been made 
in such circumstances as to preclude the theory that 
there has been connivance between the persons 
making the confessions or not, [p. 151, col. 2.] 

c. Case-law discussed, 

The weight to be given to a retracted confession 

“depends on the circumstances under which it is 
made, and on the intrinsic credibility of the 
confession. [p. 152, col. 2.] 

Chat Tum v. Grown, 1 L. B, R. 288, relied on. 

The object of examining an accused person is to 
afford him an opportunity of explaining away 
evidence against him. Each point appearing in 

- evidence should be put to the accused and he 
should be invited to offer his explanation or comment 
-on it. Anything in the nature of ‘ cross-examination 
should be avoided. - [p, 154, col, 2; p, 155, col, 1.] 


_ Messrs. O. G. S. and L, Pillay, for the 
. Appellants. 
Mr, H. M. Lutter, for the Crown. 


JUDGMENT.—Nga San Nyein, Nga 


Ngwe Zin, Nga Kyi Byu, Nga Hme, Nga 


San Byaw, Nga Shin, Nga Yan Nyein, Nga 
Po Min, Nga Thu Daw and Nga Tet Si bave 
all. been convicted by the Sessions Judge, 
Magwe, of committing dacoity with murder 
at Kyaungyagan on the 19th September 
last and with the exception of N ga Tet 
Si had been sentenced to death. There is 
no doubt whatever that a dacoity was com- 
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mitted in the’ course of which Maung Nyi 

Maung was killed by some of the dacoits. 
The evidence shows that late at night, 
six or seven men came armed with dahs, 
sticks ‘and a tube-gun to the house of Maung 
Shwe Daik. They demanded money and 
some of them oalled ont that they had 
caught one of the inmates of the house. 
Thereupon San Kwin and Nyi Maung 
attacked the dacoits with dahs. Both of 
them were wounded and Nyi Maung died 
three days later in the Yenangyaung hospi. 
tal. The fight took place whilst the dacoits 
were still near the house of Shwe Daik — 
and not whilst they were retreating after 
abandoning their attempt to commit the 
robbery. Section 396 clearly applies to the 
case. San Kwin and Nyi Maung were 
justified by the right of private defence 
in attacking the daccits, who were not 
justified by the provocation thus given 
in killing Nyi Maung. Nyi Maung was cut 
several times with a dah, one of the 
wounds being a severe one on the back, and 
there can be no doubt that in causing 
his death, his assailants committed murder. 
San Kwin wounded one of the dacoits 
on the head. The dacoits left behind them 
Exhibits Nos, 1—7, of which the most im- 
portant are a pawa with a dah-cut and some 
human hair, and three sticka of dahat wood. 
The wounded dacoit managed to escape. 
Nag San Nyein was found wounded after the 
dacoity, and his wounds correspond in 
respect of position and age with those of 
the man attacked by San Kwin, 

The rest of the evidence in the case is found 
in five confessions, all of which have been 
retracted in Court. The evidence of corro- 
boration is of very little or no valne, and 
except in the case of San Nyein, the convic- 
tions rest upon the credit to be given to 
the confessions. The Sessions Judge beliey- 
ed that the confessions were voluntary and 
were true. He failed to consider whether 
confessions of co-accused persons are proper 
material upon which to base a conviction 
unless they are corroborated in material 
particulars and as regards the identity 
of the persons alleged to be concerned 
in the orime. In Emperor v, Kehri 
(1) it was held that a retracted con- 


(1) 29 A. 434; 4 A. D. J. 810; A. W. N. (1907) 140 
5 Cr. L, J. 360, - - 
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fession may be taken into consideration 
‘against ‘co-accused persons, and although 
corroborative evidence may be necessary, it 
is not necessary that such evidence should 
we by itself sufficient to support a convic- 
tion. Richards, J., said that he could see 
no reason why.a Court could not legally 
convict an accused person on the unsupport- 
ed confession of a eo-accnused. He remarked 
that at the same time if is very seldom 
that a Court ought to sonvict on such 
unsupported evidence. In -Gangapa Kardepa 
v. Emperor (2) Heaton, J., thought that the 
confessions of seven co-accused, who had 
independently implicated four others, was a 
sufficient basis for supporting the convictions 
of these four men, and he referred to 


- illustration (b) to section ' 14, Evidence Act, 


as affording presisely the kind of corrobora- 
tion which in certain circumstances is a 
sound foundation for belief. This view 
was not, however, accepted by two other 
learned Judges of the same Court, who 
held that it was a rule followed in all the 
High Courts in India tbat a: conviction 
founded solely on the confession of a co- 
‘accused could not be sustained. -They also 
held that illustration (b) to sestion 114, 
Evidence Act, only applies to the testimony 
of an accomplice. An examination of the 
authorities leaves no doubt in my mind that 
the decision of the majority of the learned 
Judges in Gangapa Kardepa’s case (2) is 
correct: Queen v, Jafir Ali (3), Queen v. Naga 
(4), Queen-Empress v. Dosa Jiva (5), Queen- 
Empress y. Khandia (6), Queen-Hmpress 
v. Ram Saran (7), Queen-Empress v. 
Nirmal Das (8), Giddigadu, In re(9), Empress 
v. Ashootosh Chuckerbutty (10), Yasin v. 
King. Emperor (11). In Queen v. Sadhu Mundul 


(2) 21 Ind. Cas. 673: 88 B. 156 at p. 165; 15 
Bom. L. R. 975; 14 Cr. L, J. 625, 

(3) 19 W. R. Or. 57. 
c (9 23 W. R. Or, 24. 

Ks 5) 10 B. 231; 10 Ind. Jur. 888; 5 Ind. Dec, (N. s.) 


(6) 15 B. 66; 8 Ind. Dee. (xN. s.) 45. 
as 7) 8 A. 306; A. W. N. (1885) 811; 4 Ind, Deo. (N. s.) 

(8) 22 A. 445; A. W. N. (1900) 169; 9 Ind Dec. 
(N. 8.) 1884, 

(9) 1 Ind. Cas, 867: 9 Cr, L. J. 404; 88 M. 46; BM. 
L. T. 116. 

(10) 4 C. 483; 3 CG, L. R, 270; 1 Shome`L. R, 
Cr. R. 79; 2 Ind. Dec (x. s.) 307. 

(11) ?8 O, 689 5 C. W. N. 670. 
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Nga Shin, 


16) 


(12) Phear, J., said: “It is true that the 
instance of corroboration which is appended 
to illustration (b) of ‘section 114, Evidence 
Act,...is corroboration to be found in accounts 
of an occurrence given by the accomplices; 
but if is noticeable that the Legislature... 

makes it a condition... that these accomplices 
should have been ‘captured on the spot 
and kept apart from each other’ and.. 

there is not the slightest indication that 
the Legislature intended in this passage by. 
the term accounts given by the accomplices’ 
anything other than accounts given in due 
course of examination as witnesses,” Section 
133, Evidence Act, modifies the general 
rule laid down in section 114, but it clear- 
ly.refers only to accomplices who have 
been examined as witnesses. The result 
of the decisions cited above appears to be 
that the confession of a co-accused person 
is not the same thing as the testimony of an 
accomplice and stands on a different footing. 
It may be taken into consideration 
as lending support to other evidence in the 
case. But if there is no other evidence, 
if is not a proper basis for a conviction. lt 
is not strengthened by the fact that it is 
supported by the other confessions, whether 
these have been madein such circumstances 
as to preclude the theory that there has 
been connivance between the persons mak- 
ing the confessions or not. Mr. Lutter, 


who has appeared in this Court for many 
years, informs me that 


it has been the 
rule not to uphold convictions based merely 
on the confessions of co-accused persons. 
He is not prepared to support the con- 
victions of Yan Nyein, Po Min, San Byaw or 
These convictions rest entirely 
on the retracted confessions of other appel- 
lants, and are set aside. Nga San Nyein, Nga 
Po Min, Nga San Byaw and Nga Shin are 
acquitted and will be set at liberty. 

San Nyein, Yan Nyein and Po Min belong 
to Kyunbosan village, whilst San Byaw, Nga 
Shin and Nga Hme comefrom Kyetthaukkwin. 
Maang Shwe Geis headman of Kyunbosan. 
Yan Nyein and Po Min are his sons, San 
Byaw and Nga Shin are brothers and his 
nephews, whilst San Nyein is another nep- 
hew. San Nyein disappeared after the 
dacoity, and was induced to surrender by 
Shwe Ge, who seems to have been chiefly 


(12) 21 W. R. Cr. 69 at p, 71. 
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instrumental in detecting this case. Maung 
Chet, a cousin of San Nyein, said in the 
Committing Magistrate’s Court that Shwe Ge 
mentioned the names of all the appellants to 
him before San Nyein was arrested, but this 
piece of evidence was not elicited in the 
Sessions Court, and Shwe Gs was not ques- 
tioned about it in either Court. Maung Chet 
also told the Committing Magistrate that 
Shwe Ge was very anxious and asked him to 
help him with reference to his sons. and 
nephews, but this important statement was alo 
overlooked in the Sessions Court. San Nyein 
was arrested on the 7th October, and con- 
fessed to his uncle, to Maung Chet, Maung 
Hmo and tte Kama headman Tun Tin. He 
implicated Ngwe Zin, Tha Daw, Tet Si, Kyi 
Byu and Nga Hle. He described Nga Hle 
as a- villager of Magyi-yo. The other four 
men all come from Yeson Village. Thu Daw 
probably is the father of Tet Si, but this 
relationship has not been clearly ascertained 
and the conjecture of its existence rests upon 
the headings of the examination forms. On 
the 8th, San Nyein confessed to a Magistrate 
and stated that he did so as he had no chance 
of escape. In that confession he suppresses 
all mention of the visit to Kyetthaukkwin 
village by the members of the gang. and he 
puts the gun in the hands of Ngwe Zin. He 
also says there were six men concerned. Ag 
the other four were all relatives, his reason 
for silence is obvious. There can be no 
doubt that this confession is a voluntary one. 
San Nyein was wounded, and the explanation 
now put forward by him of the way he re- 
ceived those wounds is incredible. They are 
the kind of wounds that one man would 
receive when fighting with arother. The 
evidence of his identification of his own pawa 
at the Police Station is inadmissible and 
should not have been recorded,- as it is ex- 
cluded by section 25, Evidence Act. The 
evidence as to his pointing out the place 
where sticks were cut is of no value. The 
sticks found at the scene of crime did not 
correspond with the stumps. There can be 
no doubt about San Nyein being one of the 
daccits, and he has been rightly convicted. 
Thu Daw and Ngwe Zin were arrested on 
the 8th of October but did not admit their 
guilt. Onthe 18th Kyi Byu was arrested 
and he confessed the next day. He said that 
his motive for co:fessing was that he knew 
¿Pat he could not escape from the Police and 


INDIAN OASES, 


[1917 


San Nyein had already sonfessed, Prior to this 
he had confessed to Tun Tin, who says that 
he named the Yeson men, San Nyein, Yan 
Nyein, Po Min, San Byaw, Nga Hme and- 
Nga Shin. Maung Hmo was also present 
at the confession. - In the Committing Magis- 
trate’s Court he said that Kyi Byn named 
all the accused, but in the Sessions Court he 
said that he implicated the Yeson men and 
Nga Shin. He was not asked to explain the 
difference between his two statements. He 
is related to Shwe Ge on his wife’s side and 
he may have intentionally suppressed some 
names in the Sessions Court. In his confes- 
sion before the Magistrate, Kyi Byu men- 
tions Nga Shin, San Nyein, Tet Si, Thu 
Daw, Ngwe Zin and three unknown men from 
Kyetthaukkwin, and says that ten men were 
concerned in the dacoity. He has retracted 
his confession, which he declares was made 
under ill-treatment by the Police. There is 
not the slightest reason to suppose that he 
was in any way ill-treated. He denied that 
he ever confessed to the village headman. 
The evidence against Kyi Byu consists solely 
of these retracted confessions, with such sup- 
port as they derive from other confessions. 
The law relating to retracted confessions was 
fully discussed in Ohit Tun v. Orown (13), and 
ladopt the conclusions of the learned Judges 
of the Chief Court in that case. The weight 
to be given to such confessions depends on 
the cirsumstances under which they were 
made, and on the intrinsic credibility of the 
confessions. In my experience confessions in 
Burma are seldom ‘the result of phygiaal ill- 
treatment by the Police. 


Sometimes the person confessing is under 


Police surveillance and is induced to confess 


under threat of prosecution coupled with a 
promise that if he confesses, he will be given 
a pardon. Sometimes the Police have a cer- 
tain amount of evidence against the man, and 
induce him to ccnfess under a similar pro- 
mise. Relatives are not infrequently called 
in to persuade him that it will be better for 
him to confess. Others confess in the hope 
that they will derive some benefit from doing 
so, and will be less severely punished. Some 
confessions are made out of resentment 
against those whc have already confessed and 
with a view of securing their punishment, 
whatever may happen to the person confess- 


(18) 11, B. R. 288, 
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ing. Not infrequently confessions are due to 
a belief that every thing is lost, and that the 
result of deeds in a former state of existence 
bas brought the prisoner into peril. He sno- 
cuanbs to his ill luck and does not attempt to 
fight against it. It is not possible to enu- 
merate exhaustively all the motives that may 
lead to a confession but the present cese 
seems toafford illustrations of the motives 
just suggested. J have no doubt that Kyi 
Byu's confession was due to a feeling that he 
could not escape from punishment, and that 
be might as well yield t6 his fate. He gave 
himself up to the headman, and has entirely 
failed to explain why he did so, if he was not 
concerned in ‘the crime. I am of opinion 
that the confession is substantially true, so 
far as the part played by him in the crime 
is concerned, although for some reason he has 
concealed the names of some of his compa- 
nions. He has been rightly convicted. 

The day after Kyi Byu confessed, both 
Thu Daw and Ngwe Zin, who bad been in 
the same lock-up, confessed. They had been 
in Police custody for a week. Thu Daw was 
closely examined by the Magistrate about his 
reasons for confessing. He said that his 
mind was in a state of confusion or bewilder- 
ment, that he knew he would not escape 
punishment, and although he was afraid, he 
could not avoid what he could not keep to 
himself, and he felt himself unsafe. Nga 
Zin said that he knew he would be punished, 
but he wanted all who had taken part in the 
dacoity to be punished. He was asked why 
he had delayed and said that he had been 
considering the matter and wondering whe- 
ther, if he spoke out, the wives and children 
of the others concerned would be oppressed 
or put to trouble, He probably meant to say 
that he felt a certain amount of sympathy 
with them. Both men now say that they 
were ill-treated by the Police. There is not 
the slightest reason for believing this asser- 
tion. They both come from the same village 
as Kyi Byun and are neighbours. The fact 
that both confessions were made the day 
after Kyi Byu confessed is very significant. 
The men were all confined in the same Police 
Station, and Kyi Byu had mentioned the 
names of Ngwe Zin and Thu Daw. It was 
pointed out in Queen-Hmpress v, Basvanta (14) 
that the law in India is not identical with 


(14) 25 B. 168; 2 Bom. L. R. 761. 
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that in England on the relevanay and ad- 
missibility of confessions. In England if 
there is any doubt about the admissibility of 
a confession, it has to be proved to be free 
and voluntary. In India the question to be 
decided is whether the confession appears to 
have been induced by any of the means men- 
tioned in section 24, Evidence Act. There 
are no grounds for supposing that the con- 
fessions of Thu Daw and Ngwe Zin were 
induced by any of those means. They are, 
therefore, admissible and the only question is 
whether they are credible. There is very 
little corroboration. Chit Po says that he 
saw Ngwe Zin and Tet Si leave the village 
of Yeson about sunset on the day the dacoity 
was committed. Maung Kaung says he saw 
Newe Zin leave the gate alone. Ma Kaw 
states that So Pe told her that he saw blood 
on Thu Daw’s jacket on the night of the 
dacoity. So Pe and Maung Hla depose to 
having seen the blood, which Thu Daw told 


them was fowl’s blood. There is nothing to 


show what the nature of the blood was. 
This evidence does not corroborate any of the 
incidents mentioned in the confessions. The 
prosecution must, therefore, fall back on tha 
inherent credibility of the confessiuns as 
sufficient ground for the conviction. The 
motive for the confessions of Ngwe Zin and 
Thu Daw seems to me clearly to lie in the 
fear and annoyance caused by the fact that 
Kyi Byu had confessed and implicated them, 
The Sessions Judge remarks that the five 
confessions in the case differ considerably in 
the details of the going and coming of the 
dacoits and the course of the dacoity, But 
he thought that in spite of these differences, 
they were correct and true. The greatest 
differences are between San Nyein’s confes- 
sion and those of the other four men. There 
are strong reasons for thinking that San 
Nyein has suppressed much of what he knew 
to shield his friends, if they were concerned, 


If the confessions of the other four men 
are compared carefully, there are no serious 
discrepancies in the accounts given. Nga 
Hme says that San Byaw had one of the 
guns when he went into the village, and the 
others say that Nga Shin had it. The gun 
may have passed from one hand to another. I 
have carefully considered whether the confes- 
sions were the result of Police tuition and 
f think that itis impossible to believe that 
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they were. The Kyetthaukkwin men were 
arrested on the confession of Ngwe Zin. 
It is very unlikely that the names of these 
men were inserted atthe suggestion of any 
Police Officer. Four of them were close 
relatives of Shwe Ge, who had assisted the 
Police to detect the case. There is no 
reason why the Police should wish for the 
gang to be enlarged. If the Kyetthaukkwin 
and Kyunbosan men were included in the 
members of the gang as an afterthought, it 
must have been due to the wish of Kyi Byu, 
Thu Daw and Newe Zin to revenge them- 
selves on Shwe Ge. KyiByu only mentions 
one of the men by name, and Thu Daw only 
knew two men, If Thu Daw and Ngwe Zin 
had conspired to confess out of revenge, Thu 
Daw would probably have mentioned the 
same namesofthe Kyetthaukkwin-Kyunbosan 
party as Ngwe Zin did. But the theory be- 
‘comes still more difficult to believe when Nga 
Hme’s confession is taken into consideration. 
He comes from Kyetthaukkwin (Wetshok is 
the same village) and was only in Police 
custody for half a day at Yenangyaung 
before he confessed. He admits that he was 
kept away from the other men in the lock-up. 

His confession, therefore, was not the 
result of conference with Thu Daw or Ngwe 
Zin, and he had no reason whatever for 
implicating his fellow villagers. He is also 
known as Hnget Kyi, by which name he 
was wentioned in Ngwe Zin’s confession. 
He states that he was taught what to say 
by Min Gyaw, a Sergeant of Police. He was 
in the charge of the headman after arrest, 
and if .there was tuition, the headman must 
have been aware of it. it seems to me 
impossible that any policeman could have 
taught Nga Hme so wellin the short time 
before he confessed, that he, an ordinary 
Burman  yokel, would have been able to 
give a detailed account of the crime and 
of the part played in it by ten men so 
as to make that account tally with Nga 
Zin’s confession. His reason for confessing 
‘is that he thought he could not escape 
punishment. As was ‘remarked ‚in Chit 
Tun’s case, “it is not improbable that a 
person under arrest may think his fate is 
certain, and that the only hope for him lies 


in either obtaining a pardon or a lese 
severe punishment by confession and 
implicating his fellow-criminals.” This 


‘motive is a comyaon-one amongst Burmans, 
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who are much influenced by their belief 
in kan’ or the result of deeds in a 
former existence. After careful considera- 
tion, I have come to the conclusion that 
the Sessions Judge is right in believing 
that the confessions were substantially 
true as far as they affectéd those making 
them. Against Tet Si the only evidence 
is that of the confessing co-accused and 
that is an insnfficient basis for a conviction. 
The conviction of Tet Si is seb aside and 
he is acquitted. The Sessions Judge has 
sentenced the others to death. It was 
pointed out in. Queen-limpress v. Nga Pyon 
Cho (15) that sentences of death should be 
passed in cases under section 396, Indian 
Penal Code, unless there are extenuating 
circumstances . The gang in’ this case went 
out armed with the two tube guns and 
dahs and the probability of some villager 
being killed must have been present to 
their minds. The persistency with which 
these offences are committed in Burma calls 
for the severest punishment. According to 
the confessions, Nga Hme and Kyu Byu 
waited outside the village. They were 
keeping watch there, and according to the 
map, were i25 yards from the house at- 
tacked, They are equally liable under sec- 
tion 37, Indian Penal Code,. for the dacoity, 
and their mere presence at the actual scene 
of the crime is immaterial: Queen- Empress 
v. Teja (16). The alibis set up are so weak 
as not to require serious discussion, 


I dismiss the appeals of ban Nyein, 
Ngwe Zin, Kyi Byu, Thu Daw and Nga 
Hme. 

The manner in which the Committing 
Magistrate has examined some of the accused 
is open to most serions objection. He has 
cross-examined them and asked such ques- 
tion as “if you did not commit the dacoity, 
who did?” It ought not to be necessary 
to point out that it was for the prosecu- 
tion to prove who committed thesrime. The 
object of examining an accused person is 
to afford him an opportunity of explaining 
away evidence against him. Each point 
appearing in evidence should be put-to the 
accused and he should be-invited to offer his 
explanation or comment on it. Anything in 


(16) S J. L. B. 686. 
(16) 17 A. 86; A. me N. (1895) 12; 8 Ind. Deg. 
(N. s.) 380, 
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‘the nature of cross-examination should be 
avoided, 


Appeals dismissed. 





PUNJAB CHIEF COURT. 
: CRIMINAL APPBAL No, 598 or 1916. 
October 18, 1916. 
Present: —Mr. Justice Scott-Smith and 
Mr, Justice Shadi Lal, 
SHER KHAN AND oraers— Convictrs— 
APPELLANTS i 
VErsuUs 
HMPEROR—Prosecutror— 


RESPONDENT, 

Confession, retracted, value of-—Corroboration— 
Penal Code (Act XLV of 1860), s. 302—Murder— 
Evidence. 

" It is unsafe to base the conviction of-an accused for 
smurder on his retracted confession unless it is corro- 
. borated by trustworthy evidence in all the material 
particulars detailed therein. [p. 167,col. 1.] 


Appeal from the. order of the Sessions 
Judge, Jhelum, dated the 12th July 1916, 
convicting the appellants and sentencing them 
to death. 

Mr. Nand Lal, for the Appellants. 

Mr. Jai Gopal Sethi (for the Government 
Advocate), for the Respondent. 


JUDGMENT.—The Sessions Judge of 
Jhelum has convicted three persons, namely, 
Sher Khan, Baz, and Murid, of the murder 
of Sultan Khan by strangling him on the 
night of the 380th April and Ist May 
1916, and has inflicted the capital sentence 
upon each of the convicts. They have 
preferred an appeal to this Court through 
Counsel, and the case is also before us 
upon a reference under section 374, Oriminal 
Procedure Code, for confirmation of the 
death sentences, 

lt is beyond dispute that on the night 
in question Sultan Khan was sleeping at 
his threshing floor about two or tl ree miles 
from the village Jhund, and that the next 
morning his corpse was found lying ona 
bed there. The persons, who went to the 
place, noticed the injury on the neck which 
clearly indicated that he had been strangled; 
and his widow Musammat Banno suggested 
that the offence had been committed by 
four of his collaterals who were bis enemies 
Her brother Fatta accompanied by the 
chattkidar of the village proceeded to the 
“tharo, erd recerded the first information 


report whish mentions the names of the 
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four relatives as the suspests and specifies 
the motive for the crime. It appeare that 
Sher Khan, one of the appellants, over- 
took Fatta and his companion on their 


“way to the Police Station ; but neither of 


these persons suggests that Sher Khan took 
any active part in making the report. 
The Police proceeded to the village, and 
started the usual investigation, in the 
course of which they discovered that Sher 
Khan, with the help of two hired assassins 
Baz and Murid, had done the deed, and 
this theory has been accepted by the learned 
Sessions Judge, 

The story for the prosecution, as disclosed 
in the confessions of Baz and Murid made 
before the Committing Magistrate on the 
ard May 1916, but retrasted before the 
Sessions Judge, is to the effect that Sher 
Khan approached Bez and Murid a few 
days before the night of the occurrence 
and offered them Rs. 60 each on condition 
that they rendered him assistance in killing 
Sultan Khan. After some hesitation they 
agreed to the proposal, but as Sher Khan was 


‘unable to pay them the money at once, they 


took him on the evening of the 30th April to 
a mosque in the village, where he took a 
solemn oath to pay them Rs. 60 each 
afterwards, The tbree men then proceeded 
to the threshing floor, found Sultan Khan 
asleep on a bed, strangled him with & piege 
of cloth which was found lying near the 
bed, and after concealing it in a heap of 
fodder returned to their honses in the village 
This is a brief narrative of the case for 
the prosecution and it remains only to 
describe the motive, which ig alleged to 
have induced Sher Khan to plan ang bring 
about the murder of Sultan Khan. It is 
contended that Sher Khan was anxious to 
marry his daughter to Sultan Khan’s son 
but that the latter objected to the proposal 
on the ground that the former vas a com- 
paratively pocr man. Sultan Khan’e wife 
Musammat Banno, whose sister ig married 
to Sher Khan, was eager for the matoh 
sa ag ae ag was the only obstacle 
in the way, er Khan degi 
end to his life. nesae oe 
Now, this dispute about the betrothal 
even taken at its face value, does not seam 
to be an adequate motive for the commi 


. t 5- 
sion of such a heinous crime. 


Be that as 


‘it may, there is no reliable eevidence to 
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establish the theory. It will be observed 
that, at the time of reporting the occur- 
rence at the thana, even the chaukidar, 
who had been despatched by the lambardar, 
did not refer to this matter and that the 
deceased's son, Mubammad, states that his 
father and Sher Khan were on good terms, 
Further, Fatta, Musammat Banno’s brother, 
deposes that he never heard of any dispute 
between the two men. Two witnesses (Fateh 
Khan P. W, No.5 and Sultan Khan P. W. 
No. 6) have come forward to give evidence in 
support of the incicent about the betrothal; 
but a perusal of their depositions makes it 
abundantly clear that they are hostile to 
Sher Khan. There can be no doubt 
whatever that her Khan’s mother and 
brother have figured as witnesses in criminal 
cases against the witnesses or their relations, 
and no reliance can, therefore, be placed 


upon their word. Indeed, the learned Ses- - 


sions Judge, while discussing the evidence 
of these witnesses and also that of Nawab 
Khan (P. W. No.8), Fateh Khan (P. W. No. 
9) and Jahara (P. W. No. 10), who depose to 
having seen the convicts together on the 
evening in question, makes the following ob- 
servations:-— 

“It must, however, be remembered that 
Thund is a typical Chakwal village. Some 
15 months’ close experience of life in the 
Chakwal villages has left me in great doubt 
as to whether any law, social, political or 
religious, is observed in that Tahsil. Rob- 
bery, arson, rape, incest, adultery, perjury 
and murder are, so far from being abnormal 
incidents, the natural elements of village 
life breathed in as it were with the very 
air, whilst murderous assaults are almost 
of every day occurrence. The state of 
affairs entails constant litigation, and hence 
it is well nigh impossible to get any evi- 
dence against any one accused person which 
may not be challenged on the ground that 
the witness has already been concerned 
either as principal or as witness in a former 
ease in which the accused person has been 
similarly sonoerned. The objection to the 
present corroborating evidence is that it is 
given by persons related by marriage to a 
person against whom the brother of the 
accused gave evidence some ycars ago, It 
is deplorable that such a circumstance 
should be seriously alleged as a reason for 
disbelieyirg the evidence or rather that such 
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a remote cause of enmity should be alleged 
to be good reason for witnesses attempting 
to get an innocent man hanged. It is 
even more deplorable that we must allow 
very considerable weight to the allegati6n, 
I regret to say that these circumstances 
are in Chakwal quite sufficient cause for 
attempting to get Sher Khan harged.” 

It appears from the above extract that 
the learned Judge himself was not inclined 
to regard the aforesaid witnesses as reliable 
persons, and independent examination of 
their testimony leads us to the same con- 
clusion. We must accordingly hold that 
neither the alleged motive, nor the convict’s 
association on the evening of the 30th April, 
has been satisfactorily established. 

As regards the . discovery of patka in 
consequence of the information supplied by. 
Sher Khan, it is sufficient to quote here 
the following finding of the Sessions 
Judge :— : 

“In addition to this I may say at once 
that I doubt very mush whether Sher 
Khkan’s production of the patka is conclusive 
evidence against him. The Head Constable 
says he made a thorough search of the 
place in which the body was found. He 
did not discover the patka. Yet Sher Khan 
next day produced the patka from a place 
which was easily accessible to the Police, 
Tt is at least possible that the patka was 
put there by some one else and its “pro- 
duction” by Sher Khan could easily have 
been “ arranged ” in the presence of heredit- 
ary enemies, Again on subjecting the patka 
to close examination I come to the conclusion 
that it was not the ligature employed by 
the murderer. If it were twisted as tightly 
as possible, I do not think it would have 
made so narrow a mark on the neck of 
Sultan Khan as was discovered by the 
Doctor, That mark was in no place more 
than £ of an inch wide. I am tolerably 
certain that the twisted patka would have 
made a mark at least two inches wide. 
My opinion may be quite worthless, but 
I think that Sher Khan is entitled to the 
full benefit of the doubt engendered in my 
mind. I leave aside, therefore, the evidence 
relating to the production of the patka and 
eliminate from the case against Sher Khan 
the presumption as to his guilt that the 
prosecution base upon this part of the 
evidence.” 


Wawan 
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In the face of the practical demonstra- 
tion referred to above, it is idle to urge 
this discovery as an incriminating cireum- 
stance against any one of the convicts. It 
will be observed that the piece of cloth, 
with which the unfortunate man was stran- 
gled, has not been discovered, and we must 
take it that when Baz and Murid in their 
sonfessions, made after the discovery, stated 
that Sher Khan had concealed the cloth 
in a heap of fodder, they referred to the 
patka as the cloth in question. That the 
patka was not employed for strangling the 
deceased throws a considerable doubt upon 
the genuineness of the confessions. Further, 
Murid mentions a conversation among the 
convicts at Baz’s house before their departure 
for the mosque (wde] paper-book, page 17, 
ines 13—1i4°', but Baz does not even allude 
to the alleged consultation. It appears that 
the learned Sessions Judge himself was 
not prepared to accept the story contained 
in the confessions in its entirety, because 
in convicting Sher Khan of the abetment 
of murder under section 302 read with 
section 199, Indian Penal Code, he observed 
as' follows :—“ As to Sher Khan I have 
some doubt as to whether he was actually 
engaged in the act of murder, but I have 
no doubt but that he was the instigator, 
and that without his instigation the murder 
would not have been committed.” Now, 
this finding can mean only one thing, and 
that the allegation as to his actual partici- 
pation, which finds a place in the confessions, 
cannot be accepted as correct. 


These, inter alia, are the reasons, which 
lead us to the conclusion that if would be 
unsafe to sustain the convictions upon the 
retracted confessions, unless they are cor- 
roborated in material particulars. It is 
undeniable that so far as the confessing 
accused are concerned, there is no evidence 
to support their confessions, and as agiinst 
Sher Khan we consider that, in view of 
the unsatisfactory’ nature of the evidence 
discussed above, the case stands upon no 
better footing. That Sher Khan once before 
made an abortive attempt to hireane Nadu as 
an assassin rests upon very flimsy evidence, 
and does not deserve any serious consideration. 

Thé above discussion concludes the case 
for the prosecution, and it- is observable 
that the assessors were by no means agreed 
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as to the guilt of the appellants. One of 
them was of opinion that no case 


had been made out against any of the 
accused, and that they were all innocent. 
The second assessor thought that Baz and 
Murid were the murderers and that Sher 
Khan was innocent : while the last thought 
that all of them were guilty. We have 
given our anxious consideration to the entire 
material upon the record, and are unable 
to hold that there is sufficient reliable evi- 
dence to bring the guilt home to the 
convicts. 

A3cordingly we accept the appeal, set aside 
the convictions and sentences, and direct 
that the appellants be released forthwith. 

Appeal accepted, 
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CALCUTTA HIGH COURT. 
Criminat APPEAL No. 592 or 1916. 
October 31, 1916. 
` Present: — Mr. Justice Chaudhuri and 
Mr. Justice Newbould, 
SUDHANYA BAWALI AND oraers— 
APPELLANTS 
VErEUS 
EMPEROR-—Responpent. 

Arms Act (XI of 1878), s. 19 (b)—Gun found in 
room of joint family house accessible te many —Offence. 

Where the place in which an incriminating article 
is found is one to which several persons have equal 
rights of access, ib caunot be said to be in the 
possession of any one of them. [p. 159, col. 1.] 

A. gun was found in an abandoned room of a joint 
family house belonging to three accused, who wore 
all adults and who, as joint members of tho family, 
managed the affairs of the joint family and exercised 
equal rights. The house was not enclosed by any 
fence or wall and the room was accessiblo from 
outside: 

Heid, thatthe accused could not ba convicted 
under section 19 (b) of the Arms Act. [p. 158, col. 1.] 


Appeal against the order of the Additional 
Sessions Judge, Faridpur, dated the 8th 
August 1916, 

Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharjee, for the Appellants, 

Mr, Camell, for the Respondent. 


JUDGMENT.—A gun was found in an 
abandoned room of the house belonging to 
the accused in which they and others reside. 
It is a dark room under the staircase about 
8 feet or 9 feet by 3 feet. One side of the room 
is open and leads into a passage. There isa 
door leading from the passage into an open 
yard outside. The door is on the,east of the 
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house. There is clear evidence that there 
is a pathway running north to south on the 
east of the house which is used by the 
neighbours. The house itself is not enclosed 
by any fence or wall. The door leading 
from the passage into the open yard outside 
has not got a bolt. Ib does not appear 
whether it had evera bolt. It appears from 
the evidence that this room is accessible 
from outside. At the time of the search and 
before the Police entered into this room there 
is some evidence that this door was open. 
The Inspector himself is not clear whether 
it was open or shut at the time that he 
surrounded the house. The learned Sessions 
Judge has not been able upon the evidence 
to determine as to who was actually the kasta 
of the house. The family is apparently 
joint and the three accused persons are all 
adults who, as joint members of the family, 
manage the affairs of the joint family and 
seem to exercise equal rights. The learned 
Judge thinks that, therefore, they must be 
held criminally liable. We are unable to 
agree with him. Quoting the words in the 
judgment of Jagjiban Ghose v. Emperor 
(1), “ib is well established, and is an 
elementary rule founded on common sense, 
that where the place in which an article 
is found is one to which several persons have 
equal right of access, it cannot be said to be 
in the possession of any one of them”, That 
being the clear law, we are unable to uphold 
the conviction. 

The assessors thought that some enemy 
of the accused put the incriminating things 
into the room. That there was such a 
possibility is clear from the evideuce. These 
persons who have arisen froma very humble 
position to a position of some affluence have 
enemies round about them. There is nothing 
atallagainst the character of the accused, 
They are not political suspects. The evidence 
does not show that they have any sporting 
instincts or that they have ever used a gun 
in their life. Their conduct at the time of 
the search led the searching officer to form an 
opinion that they were unconscious that a gun 
was in the room where it was found. 

The conviction and sentence passed on the 
accused are set aside and they are acquitted. 
Their bail bonds must be discharged. 

£ Atcused acquitted, 
‘(1) 2 Ind. Cas. 681 at p. 698; 18 O. W. N. 861 at p, 
892; 9 C. LJ. 663; 10 Cr, L. J, 125. 
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BOMBAY HIGH COURT. 
Criminat Appiication ror Revision No, 37 
or 1917, 
April 4, 1917. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
MANUEL PHILIP AND orners—Accused 
— APPELLANTS 
versus 
EMPEROR—Prosecoror. 

Criminal Procedure Code (Act V of 1898), s. 188 — 
Offence committed on high seas—Locat Government, 
sanction of, necessity of—“ Where there is no Political 
Agent”, meaning of —“Place”, meaning of. 

The first proviso to section 188 of the Criminal 
Procedure Uede refers only to offences which are 
said to have been committed on any territory and 
not to offences committed on the high seas, [p. 159, 
cols, 1 & 2., 

Per Batchelor, Ji—The words “where there is ne 
Political Agent’’ in the first proviso to section 188 of 
the Criminal Procedure Code mean where there is na 
Political Agent for the territory in which the offence 
is alleged to have been committed. [p. 159, col. 2.] 

Per Shah, J.—The word “place” in the first paragraph 
of section 188 of the Criminal Procedure Code inclu- 
des high seas in its ambit. [p. 160, col. 1.) 

Criminal application for revision from 
convictions and sentences passed by the 
first class Magistrate, Bandra, confirmed on 
appeal by the Sessions Judge, Thana. 

Mr. Gupte (with him Messrs. Daphtary, 
Farreira and Divan,) for the Accused. _ 
Mr. S. S. Patkar, Government ‘“Pleader, 
for the Crown. - 

” JUDGMENT. 

BATCHELOR, J.—This is an application in 
revision against a’ conviction recorded by 
the first class Magistrate of Bandra and 
confirmed on appeal before the Sessions 
Judge of Thana. The applicants have been 
convicted of being members of an unlawful 
assembly under sestion 143 of the Indian 
Penal Code and of mischief under section 
426 of the Penal Code in that they, with 
common intent to cause wrongful loss to 
the complainant, pulled up certain fishing 
stakes which he had put down in the sea 
ata distance of five or. six miles beyond 
low water mark, 

On the merits it is contended by Mr. 
Gupte that no offence is proved to have 
been committed, inasmuch as the applicants 


were protected by the existence of a certain 


custom among these fishermen, which had 
been infringed by the complainant. It 
appears to me, however, that on this point 
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the finding of the learned Sessions Judge 
puts the defence out of Court. For the 
finding is that this violent uprooting of the 
complainant’s stakes had nothing to do 
with any supposed violation of custom 
by the complainant, but was intended to 
injure the complainant because the complain- 
ants wife was reputed to be a witch. 
Moreover, it is held, in regard to this custom, 
that the applicants had excommunicated 
the complainant.and had excluded him from 
having any such chance as the custom 
would have afforded him of putting down 
his stakes in the losality in question. On 
these grounds there is, in my judgment, no 
substance in the defence based upon the 
alleged custom. 

Then if was said that inasmuch as the 
Offence was committed onthe high seas, 
it was outside the jurisdiction of the 
Bandra Court. The learned Connsel admitted 


that the only ground upon which this 
objection could be put was that under 
section 188 of the Criminal Procedure 


Code the prosecution was not entertainable 
by the Magistrate without the sanction of 
the Local Government. No such sanction 
was in fact obtained. It was expressly 
admitted that if this objection was overruled 
no other objestion to the jurisdiction could 
be made. Now it seems to.me that section 
1&8 has no concern with such facts as are 
here before us. Section 188 occurs in a 
chapter of the Code which deals with the 
jurisdiction of the Courts. It provides for 
the liability of native Indian subjects of 
His Majesty who commit offences “at any 
place without or beyond the limits of 
British India” to be dealt with in respect 
of such an offence as if it had been 
committed at any place within British 
India at which the subject may be found. 
Now itis quite true that the words “any 


place without or beyond the limits of 
British India” may, asa mere matter of 
. the meaning of the English words, be 


read to include a place situate on the 
high seas between Bombay and Aden. But 
whether that be the true meaning or not, 
seems to meto be immaterial, inasmuch 
as the objestion which weare considering 
is based only on the first proviso to the 
section, and that proviso is, I think, 
limited to territorial jurisdiction and has 
no bearing upon the question of jurisdio- 
tion to try an offence committed on the 
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high seas. For the proviso enacts that no 
charge asto any offence shall be inquired 
into in British India unless the Political 
Agent, if there is one, “for the territory 
in which the offence is alleged to have 
been committed,” certifies that the charge 
ought to be inquired into in British India; 
that is to say, the,offence which the proviso, 
contemplates is, I think, an, offence 
contemplated to have been committed 
within some territory. This word, territory, 
in my view, excludes the notion of the 
high seas and it occurs in the earlier 
paragraphs of the section, where it is 
confined to the territories of a Native 
Prince or Chief in India. Mr. Gupte 
contends that the words as to territory are 
not repeated in the latter limb of this 
proviso which was added by the Code of 
1898 and which consists of the words “and 
where there is no Political Agent, the 
sanction of the Local Government shall be 
required.” But the omission of the words 
as to territory from this limb of the 
proviso does not, in my opinion, alter the 
case. The words “where there is no Politisal 
Agent” would mean in their context where 
there is no Political Agent for the territory 
in which the offence is alleged to have 
been committed, so that in all cases the 
contemplation of the Legislature is that 
the offence shall have been committed in 
some territory or other. There is no reason 
whatever to suppose that the words added 
in the Code of 1898 were intended to limit 
the meaning of the words as to territory 
already occurring in the proviso. Indeed 
there is good reason to think that the 
addition of the wordsin 1898 was intended 
to remove the difficulty which had previously 
existed in oases where offences had been 
committed, for instance, in such places as 
Goa, where there is no Political Agent: see 
Queen-Hmpress v. Daya Bhima, 

On these grounds I am of opinion that 
the objection to jurisdiction fails. The Rule, 
therefore, must be discharged, the convictions 
and sentences being confirmed. 

SHAH, J,—I agree. 1 desire to add that I 
accept the inferpretation put by my learned 
brother upon the first proviso to sestion 188 
of the Code of Criminal Prosedure, upon which 
Mr. Gupte has relied. l am clear that the 
proviso refers only to offences which are 
said to have been committed in any territory, 


Q) 13 B, 147; 7 Ind, Dec, (N, s.) 98, 
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and not to offences committed on the 
high seas. In coming to this soncluston 
I assume that the word ‘place’ in the 
first paragraph of the section includes 
high seas within its ambit. The sonstruction 
of the proviso is in no way dependent 
upon the meaning of the word ‘place’ in 
the beginning of the section. I wish to 
make it clear that in holding that the 
proviso does not apply to offences said to 
have been committed on the high seas, I 
do not suggest that the first paragraph of 
the section would not apply to such offences. 
Rule discharged. 
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BOMBAY HIGH COURT, 
CRIMINAL APPLIGATION WOR Reviston No, b) 
or 1917. 

April 10, 1917. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 

In re BASAPPA SHIVAPPA—Appticant. 

Penal Code (Act XLV of 1860), s. 206—Fraudulent 
removal of property—Accused not liable under decree 
~— Offence. 

A person who, in order to protect his own property, 
not legally liable for a decree, from confusion with 
property which is so liable, makes it over to another 
person, does not commit an offence under section 206 
of the Indian Penal Code. 

Criminal application for revision from an 
order passed by the Assistant Judge, Dharwar. 

Mr. Tyabji (with him Mr. G. S. Mulgaon- 
kar), for the Applicants. 

Mr. S. S. Patkar, Government Pleider, for 


the Crown. 
JUDGMENT. 


BATCHELOR, J.—I¢t appears to me that. 


the Rule here must be made absolute and 
that the learned Judge’s order directing 
the prosecution of this applicant for an 
offence under section 206 of the Indian 
Penal Code must be set aside. 

The matter arises in this way: In Suit 
No. 51 of 1915 a certain money-lender 
made a claim for money against three 
brothers on the footing that the money 
had been lent for the benefit of the family 
and that the brothers were joint. The 
present applicant was one of these three 
brothers and he was defendant No. 2 in 
the suit. He pleaded that he was not 
liable inasmuch as he was separate in 
estate from the other defendants, and that 
plea was upkeld by the Court, which 
dismissed “the suit against the present appli- 
cant, though it decreed ‘the claim against 
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the other defendants. Then Suit No. 11 
of 1918 was brought against the present 
applicant for the price of certain cotton 
sold, the plaintiffs averring that the present 
applicant was their agent for sale. The 
present applicant retorted with a claim in 
the nature of a set-off, and his own des- 
scription of the claim is the material upon 
which the learned Judge. has made this 
order. The words upon which the Judge 
below has relied are these: “Shivappa”, 
says the applicant, “brought a suit against 
me and secured a decree for Rs. 3,700. 
He put in an application for execution 
and sought to attach my moveable 
perty. With the intention of defeating 
that attachment I sent Rs. 3,700 cash and 
some gold jewels to Shankargayda and 
Nilkantbhgavda.” Without going further info 
the matter the Assistant Judge ordered the 
prosecution of the applicant on the strength 
of this, the applicant’s own admission. 
It appears, however, on inquiry and on 
reference to the relevant judgments that 
the applicant’s admission was made under 
a misapprehension and that the facts are 
otherwise than the applicant supposed them 
to be. It is clear from the judgments— 
and is not now sontested—that the decree 
in Suit No. 51 of 1905 was not obtained 
against the applicant, but against his brothers ° 
only, and the judgment-creditor’s application 
for execution sought to attach only the 
brothers’ moyeable property and not the 
applicant’s property. 

On these facts, therefore, the case against 
the applicant is merely this, that in order 
to protect his own property not legally 
liable for the decree from confusion with 
property which was so liable he made it 
over to another person; and such a 
transfer would not, in our opinion, constitute 
the offence described in section 206. It was 
nobody’s oase in the Court below that the 
applicant transferred this property as being 
not his own, but his brothers’ property, - 
and so liable to forfeiture. Indeed the 
order of the Assistant Judge proceeds, I 


think, on the footing that the property 


was the separate property of the applicant. 


` On that footing the Assistant Judge’s order 
‘is in my view unsustainable for’ the reasons 


which I have given and must, therefore, be 
discharged. 
Sag, J.—I am of the same opinion. 
Order discharged, 


pro- - 
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PATNA HIGH COURT. 
Seconp Crvi APPEALS Nos. 385 anp 431 
or 1916. 
May 15, 1917, 
Present:—Mr. Justice Mullick. 
In Arrear No. 385 or 916 
RAJ KUMAR SINGH—Derenpant— 
APPELLANT 
VETSUS 
RAJ KESWAR KOERI~—Puarntivr AND 
RAILAK AHIR AND OTHERS — 
RESPONDENTS, 
In Arrear No, 411 or 1916 
JIAN LAL—DEFENDANT— APPELLANT. 
TCETSUS 
LALJI KOERI AND ANOTHER —— PLAINTIFFS 
AND TILAK AHIR AND OTBEBRS— 


DEFENDANTS— RESPONDENTS. 

Fraud —DNecree obtained in one Cowrt—Suit to sət 
aside decree in another Court—Jurisdiction- Cause of 
aclion, accrual of—Civil Procedure Code ‘Act ¥ of 
190S), ss. 20, 21 — Appeal, second—-Objection as to place 
of suing, when to be taken. 

The defendants obtained a fraudulent ex parte 
decree in Bilaspur against the plaintiffs, who were 
the residents of Arrah District, by suppressing 
summons in the District of Arrah. They then got 
the decree transferred from Bilaspur to Arrah and 
applied for execution of it by issuing warrants of 
arrest agiinst the plaintiffs. Notice under Order XXI, 
rule 22, of the Civil Procedure Code was issued and 
then the plaintiffs came to know of the decree against 
them. They then instituted the suit in the Munsit’s 
Court at Arrah to set aside the décree on the ground 
of fraud: 

Held, thatthe Arrah Court had jurisdiction to 
entertain the suit. [p 162, col 2.] 

No objection as to the place of suing can be taken 
for the first time in second appeal. [p. 162, col. 2] 


Appeal from a decision of the District 
Judge, Shahabad. 

Messrs. S. N. Palit and Akbari, for the 
Appellants, 

Messrs. P. O. Bose, Parmeshwar Dyal and 
Sahebuddin Khan, for the Respondents. 


JUDGMENT.—On the 4th of September 
1912 two ex parte money-decrees were obtain- 
ed in the Court of Small Causes at Bilaspur 
in the Central Provinces one by Rajkumar 
Singh, resident of Baraduara, district Bilas- 
pur, against Rajkeshwar Koeri, resident of 
pergana Behea in the district of Arrah; and 
the other by Jian Lal, resident of Baraduara, 
against Lalji Koeri and Debi Dusadh, both 
residents of pergana Behea. 

Fhese decrees were transferred for exe- 
cution to the Court of the Subordinate Judge 
of Arrab, and it is alleged that a notice was 
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issued upon the judgment-debtors under 
Order XXI, rule 22, calling upon them to 
show cause why the decrees should not be 
executed, There was also an application by 
the decree-holders for the arrest of the judg- 
ment-debtors, 

Ou the 7th of November 1913, the judg- 
ment-debtors above named each brought a 
suit, namely Suits Nos 267 and 259 of 1913, 
in the Court of the Munsif of Arrah against 
the decree-holders, praying that the decrees 
might be set aside on the ground of fraud 
and also that a temporary injunction might 
be issued on the respondents prohibiting them 
from proceeding with the execution. The 
plaintiffs in these two suits impleaded defend- 
ants No. 2 to 6 on the allegation that they 
were residents of the Arrah. district with 
wkom they (the plaintiffs) were at enmity 
and that these defendants had instigated the 
above named decree-holders to bring the false 
suits at Bilaspur and assisted them in obtain- 
ing the fraudulent decrees. 

The Munsif found that the decrees were 
fraudulent and set them aside. 

Then the matter went up in appeal to the 
District Judge of Arrah. The decreo-holders 
preferred Appeals Nos. 24 and 25 of 1915 
while the other defendants, namely the 
alleged instigators, preferred Appeals Nos. 17 
and 22 of 1915. Weare not concerned with 
the further progress of these last two ap- 
peals; we are only concerned with the decree 
of dismissal of the District Judge in respect 
of Appeals Nos. 24 and 25 of 1915. The 
present Second Appeal No. 385 of 1916 relates 
to these decrees of dismissal. 

The only point taken by the learned Coun- 
sel on behalf .of the appellants is that the 
Munsif of Arrah had no jurisdiction to set 
aside on the ground of fraud a decree obtain- 
ed at. Bilaspur, which is a distriot situated 
neither within the same Province nor under 
the jurisdiction of the same High Court as 
the district of Arrah. : 

Reliance is placed upon the case of Umrao 
Singh v. Hardeo (1). In that case the decree 
was obtained in the Small Cause Court in 
Caleutta and the suit to set aside the decree 
was filed in the Munsif’s Court at Agra, A 
Divisional Bench of the Allahabad High Court 
held that a suit to set aside a decree obtained 
by fraud, in which no other relief is claimed, 


(1) 29 A. 418; A. W. N. (1907) 112; 4 A. L. J. 3892, 
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cannot be maintained in any district outside 
the district in which the fraud was commit- 
ted and the fraudulent decree was obtained. 
Reliance is also placed upon Dau Dial v. 
Munna Lal (2). In that case the decree was 
obtained in the High Court in Calentta and 


the suit to set it aside was instituted before- 


the Subordinate Judge of Mainpuri in the 
United Provinces. A Divisional Bench of 
the Allahabad High Court, relying upon 
Umrao Singh v. Hardeo(1), held that the Sab- 
ordinate Judge of Mainpuri had no jurisdic. 
tion to set aside the decree on the ground 
that whatever the plaintiffs coniplained of 
happened in Calcutta and, therefore, the cause 
of action arose in Calcutta and at no other 
place. 
. lf the learned Judges in these two cases 
intended to hold that, even where a part cf 
the cause of action arose in a district outside 
- the district in which the fraudulént decree 
was obtained, a suit to set aside the fraudu- 
lent decree would not lie in the district in 
which such part of the cause of action arose, 
then I am respectfully of opinion that the 
two cases above mentioned were wrongly 
decided. I am supported in my view by 
Jawahir v. Neki Ram (3) decided by a Divi- 
sional Bench of the Allahabad High Court, 
On the other hand, there'tis -a long course 
of decisions of the High Court at Calcutta 
to the effect that a suit to set aside a decree 
on the ground of fraud will lie wherever the 
provisions of section 20 of the Civil Procedure 
Code are satisfied. If by reason of an attach- 
ment or sale of property im execution of a 
fraudulent decree the judgment debtor is 
damnuified, then his cause of action arises in 
the district in which such attachment or sale 
takes place; or if, as here, an application is 
made for issue of warrant or a notice is 
issued upon the judgment-debtor to show 
cause why the decree should not be executed, 
in my opinion, the cause of action will arise 
in the district in which such application is 
made or such notice issued. There is also 
a further ground for holding that the sause 
of action arose in the district of Arrah. It 
is alleged that the service of summons in the 
original suit was made in the Arrah district, 
and the case of the present plaintiffs is that 
defendants Nos. 2 to 6, who are local residents, 


fraudulently caused a false return to be sub- 
(2) 24 Ind. Cas. 978; 86 A. 564; 12 A. L.J. 955. 
(3) 28 Ind, Cas, 502; 37 A. 189; 13 A. L. J. 190, 
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mitted. Upon the findings of the Courts 
below this part of the fraud at any rate was 
committed within the jurisdiction of the 
Munsif of Arrah. I, therefore, hold that the 
suit to set aside the decree lay in that dis- 
trict. I observe that in the case of Jawahir 
y. Neki Ram (3) their Lordships of the 
Allahabad High Court observed that it was 
unnecessary, though they dissented from 
the view in Umrao Singh’s case (1), ta 
refer the case before them to a Full Bench 
because upon the findings, a part of the 
fraud, by the suppression of service of 
notice, was clearly committed within the 
jurisdiction of the Court which eventually 
set aside the decree. 

The caseof Umrao Singhv. Hardeo (1) above 
referred to has been dissented from in Abdul 
Haque v. Abdul Haf z (4), where their Lord- 
ships held that a snit to seb aside a decree 
on the ground of fraud obtained in Calcutta 
would lie in the district of Chittagong be- 
cause the defendant resided there. It does not 
seem to have been followed by any Court 
except in Dau Dial’s case (2) above referred 
to. 

It is quite clear in the present case that 
a part of the cause of action arose within the 
district of Arrah and, therefore, the suit 
before the Munsif of Avrah was competent. 

This disposes of the only ground upon which 
the appeals are pressed before me. The 
learned Vakil for the respondent, however, 
supports the decree of the Courts below on 
a further ground, namely, that the question 
of jurisdiction ought not to be allowed to be 
raised in second appeal by reason of the 
provisions of section 21 of the Civil Proce- 
dure Code, In my opinion this objection is 
well founded. Jt is true that where there 
is an inherent defect as to powers an objec- 
tion may be taken at any stage, but section 
21 was expressly enacted for the purpose of 
suring defects based upon the venue. If the 
parties did not raise the question of jurisdio- 
tion as regards the place of trial at the 
earliest opportunity, then an objection found- 
ed upon this ground cannot be subsequently 
maintained. 

On both grounds, therefore, the appeals fail 
and are dismissed with coats. 

Appeals dismissed. 


(4) € Ind, Cas. 648; 14 C. W. N. 695; 110.0. J, 
636. . : 
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PUNJAB CHIEF COURT. 
Seconn Crvi Arrea No. 1421 or 19138. 
~ May 8, 1917. 
e Present: ~Mr. Justice Scott-Smith and 
Mr. Justice Broadway. 
LAL SHAH AND oruers— PoAIntirrs—— 
APPELLANTS | 
VETSUS 
HIRA LAL AND oraers—Derenpants— 


RESPONDENTS, 

Mortgage-—Redemption, suit for—-Admission by mort- 
gagee of receipt of portion of mortgage-money in 
previous suit, whether binding—Appeal, second--Sub- 
stantial error or defect in procedure. 

The land in suit was mortgaged with possession 
by the plaintiffs’ ancestor to the defendant for 
Rs. 900, out of which Rs. 200 was to carry interest 
at 12 percent. per annum with half yearly rests. 
Plaintiffs having sued for possession by redemption, 
the defendant clained that the mortgage could 
"not be redeemed without payment of the Rs, 200 
together with interest that had accrued due. It 
appeared that the sons of the mortgagor had some 
time after their father’s death sold a portion of the 
mortgaged property to the sons of the. mortgagee 
and one F. had brought a suit for pre-emption. In the 
proceedings that followed the mortgagee had been 


examined-and had admitted that he had received | 


the Rs. 200 and that the mortgage could be redeem- 
ed at anytime on payment of Rs 700. The first 
Court held that he was bound by his admission 
and gave plaintiffs a decree for possession on 
payment of Rs, 642-4-0, On appeal the Divisional 
Judge held that the mortgagee was not bound by 
the admission and that the plaintiffs had failed to 
prove that the sum of Rs, 200 had, as a matter of 
fact, been paid. He, therefore, varied the decree of 
the first Court by deoreeing possession on payment 
of Rs. 3,042-4-0. On a second appeal“being preferred 
to the Chief Court: 

Held, (1) that the onus was on the defendants to 
show that the decision of the primary Court was 
erroneous; [p. 166, col. 1.] 

Dinomoni Chowdhrani v. Brojo Mohint Chowdhrant, 
29 ©. 187; 29 I. A. 246 0. W. N. 386; 12 M. L. J. 88, 
4 Bom. L, R. 167; 8 Sar. P. C. J. 234 (P. C.); Ghulam 
Nabi v. Allah Din, 19 Ind. Oas. 264; 143 P. W. R. 
1913; 241 P. L. R. 1913; 204 P. W. R. 1913, followed. 

(2) that the lower Appellate Court committed a 
substantial error’ or defect in procedure and that, 
therefore, a second appeal lay; [p. 166, col. 1.] 

(3) that the mortgagee was bound by his admis- 
sion and could not claim payment of the sum of 
Rs. 200 or interest thereon. |p. 166, col. 2. ] 


Second appeal from the decree of the 
Divisional Judge, Shahpur at Sargodha, 
dated the 14th May 1913, modifying that 
of the District Judge, Shahpur, dated the 
5th February 1913, decreeing the claim. 


FAOTS of the case are given in sufficient 
detail in the judgment. . 
The Hon’ble Pandit Sheo Narain, R. B., 


Rd 
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for the Raspondents, raised the preliminary 
objection that the finding with regard to the 
payment of Rs, 200, being a finding of fast, 
could not be attacked in second appeal, and 
that, therefore, the plaintiffs were bound to pay 
Rs. 200 principal and Rs. 4,600 interest on 
that sum. 

The Hon’ble Mr. Muhammad Shafi, K. B. 
for the Appellants.—The lower Courts have 
wrongly placed the onus on the plaintiffs, and 
the defendant is estopped from. denying 
the receipt of Rs. 200. The defendant 
admitted payment of this samof Rs. 200 in 
a previous suit. Thisadmission shifted the 
onus on to the defendant to prove that this 
money had not in faot been paid. Ohandra 
Kunwar v. Chaudhri Narpat Singh (1). Even 
if the onus be assumed to have been rightly 
placed on the appellants, the- fast of their 
having obtained a decree intheirfavour shifted 
the onus on to the other side to show thatthe 
first Court’s decision was wrong. Dnomont 
Chowdhrant v. Brojo Mohini Chowdhrani (2), 
Ghulam Nabi v. Allah Den (8). 


The principle of estoppel applies in this 
case. Acting on the admission of the defendant 


that the Rs. 200 carrying cash interest had 


been paid, the appellants have been induced 
to sleepover the mortgage, with the result 
that the interest on this small sum amounts to 
Rs. 4,600. Section 115, Bvidence Act. 


The Hon’ble Pandit Sheo Narain.—The 
admission issimply a piece of evidence, and 
the learned District Judge has ‘taken this 
eviderce into account and arrived at a find. 
ing with regard tothe payment of this sum 
of Rs. 200. That finding cannot be upset by 
a Court of second appeal. Ram Ohandra 
Bhanj Deo v, Secretary of State (4), Gadian 
Ohettt v. Veerappa Ohetti (5). 


(1) 29 A.184;9 Bom. L. 8.267; 2 M. b T 
109; 17 M. L. J. 108; 6 C. L. J. 115; 11 0. W. N. 321; 
4 A. L, J. 102 (P. C.). 

(2) 29 C. 187; 291 A. 24,6 0.W. N. 386; 12 M. 
L. J. 88; 4 Bom. L. R. 167; 8 Sar. P. C. J. 224 (P. CO), 

(3) 19 Ind. Cas. 964, 143 P. W. R. 1913; 241 P. L. 
R. 1913; 204 P. W. R. 1913. 

(4) 37 Ind. Cas. 223; 43 C. 1104; 20 C. W. N. 1245; 
20 M. L. T. 235; (1916) 2 M. W.N. 115; 4 L. W. 
251; 14 A. L. J. 1009; 18 Bom, L. R. 838; 24 C. L. 4. 
296; 31 M. L. J. 745; 43 I. A. 172 (P. C.). 

(5) 26 Ind, Qas. 899; 28 M., L d: 92. 2 
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It was the business of the lower Appellate 
Court, to determine what weight is to be 
attachad to an admission of the defendant. 
In Chandra Kunwar v. Chaudhri Narpat Singh 
(1) there wera several admissions, in the pre- 
sent case there is only one admission. 

No question of estoppel arises in this case. 
Estoppel only arises if a representation is 
made to 4 party who is ignorant of the real 
state cf affairs and as a result of that repre- 
sentation alters his position. 

JUDGMENF.—The following pedigree- 
table will assist in the understanding of this 
ase: — 


FATEH SHAH, 
deceased 





—— 





Bhadur Shah, 
deceased 


Haidar Shah, 
plaintiff. 


) 
Rajab Shah, 
deceased 


( 
“ Lal Shah, 
plaintiff. 


aT 





Amir Hussain 
(minor), 
plaintiff. 


Fazal Hussain 
(minor), 
plaintiff. ` 


On the 18th Dasembar 1584 Fateh Shah 
mortgaged certain lands to one Maya Das. 
The mortgage was- with possession and the 
consideration money was Rs. 900. Of this 
sum Rs. 200 was to carry interest at 12 per 
cent. per annum- with half yearly rests whilst 
Rs. 700 wasto carry no interest at all. The 
mortgage was to subsist for a term of seven 
years and the mortgagor and the mortgagee 
were to share the profit and loss equally from 
the date of the execution of the deed to date of 
redemption. It was specifically provided 
that the mortgagor could within the period 
of the mortgage release a one-third share 
of the property by payment at one time 
of one-third of the Rs. 700, but that 
before the mortgagor could exercise this 
right he was bound first of all to pay 
up the Rs. 200 carrying interest together 
with such interest as might then be due. 
Fateh Shah died sometime before 1891 (the 
exact date is not known), and on 19th 
Ostober 1891 his sons Bahadur Shah and 
Haider Shah solda porticn of the property 
mortgaged to Kalyan Das and Hira Lal, sons 
of Maya Das mortgagee, (father and sons 
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being members of a joint Hindu family) for 
a sum of Rs. 900 made up as follows:— 

Rs. 315 were to ba paid by the 
vendees to one Wasdeo. 

Rs. 262 were credited to a boftd 
and book account due to the vendees by the 
vendors. 

Rs. 7 were for the costs of the con- 
veyance. 

Rs. 310 was stated to have 
received at home as earnest money. 


Fateh Khan and others thereupon institut- 
ed a suit claiming to pre-empt the land sold, 
the vendors and the vendees being made 
parties to the suif In the course of the 
proceedings in that case Maya Das was’ 
examined as a witness on the 16th December 
1892 and, on oross-examination by the pre- 
emptors, he clearly stated that he had receiy-* 
ed the Rs. 200 bearing interest and that 
the mortgage could be redeemed at any time 
on payment of Rs. 700. He admitted that 
he was joint with his sons and that tbe sale 
money was paid really by him. Bahadur 
Shah was also examined as a witness with 
regard tothe passing of consideration for 
ths sale, and he stated that he had received 
credit for Rs. 200 odd on account of a 
debt due by him to the verdees, that 
Rs. 310 had ben received by him at 
home and that Rs. 315 had been left with 
the vendees for payment to Wasdeo. Fateh 
Khan and others were granted a decree 
for pre emption on payment of Rs. 590, the 
Courts being of opinion that the Rs. 310 alleg- 
ed to have been paid at home had not been 
proved to have been paid. 


Bahadur Shah died sometime prior to the 
Ath July 1912—the exact date has not been 
stated—and Haidar Shah, LalShab, Fazal 
Husain-and Amir Hussain instituted the 
present case claiming to redeem the above 
recited mortgage on payment of Rs. 559. In 
their plaint it was alleged that Rs. 200 
carrying interest had been included in the 
sum of Rs. 310 referred to above as forming 
part of the consideration for the sale of a 
portion of the land mortgaged to the sons 
of Maya Das. Maya Das denied the receipt 
of this Rs. 200 carrying interest and claimed 
that the mortgage could not be redeemed 
without payment of that sum together with 
interest that had accrued due, amounting to 
several thousand rupees. The primary Court 


been 
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came to the conclusion that Maya Das was 
bound by his admission made in the pre- 
emption suit, and held that the plaintiffs 
had proved by that admission that the sum of 
Rs, 200 sarrying interest had been liquidated 
and granted a decree for possession of the 
land in suit in favour of the plaintiffs on 
payment of Rs, 692-4-0. Against this decision 
Maya Das preferred an appeal to the Divi- 
sional Judge who held that Maya Das was 
not bound by the admission made by him in 
the pre-emption suit with regard to the 
Rs. 200 carrying interest, and that the plaint- 
iffs had failed to prove that this sum as a 
matter of fact had been paid. He, therefore, 
varied the decree of the primary Court 


by decreeing possession on payment of. 


Rs. 3,042-4 0. Against this decree the plaint- 
eilis-appellants, Lal Shah and others, have 
preferred this second appeal to this Court 
through Mr. Shafi and we have heard Mr. 
Sheo Narain on behalf of the respondents 
Pindi Das, Sita Ram and others, Maya Das 
having died in the meantime. Mr. Shafi 
admitted that the plaintiffs had erroneously 
stated that the Rs. 200 in question had been 
included in the sum of Rs. 310 paid in con- 
nection with the sale above referred to, which 
was effested on the 19th October 1891. He 
pointed out that at the date of this suit both 
Fateh Shah and Bahadur Shah were dead 
and that the plaintiffs did not really know 
how or when that sum had been liquidated, 
but that the admission made by Maya Das in 
the pre-emption suit was a strong piece of 
evidence in their favour and shifted the 
onus on to Maya Das to prove that his admis- 
sion was wrong and that as a fact this money 
had not been paid. In support of his con- 
tention he cited Ohandra Kunwar v. Chaudhri 
Narpat Singh (1).° This decision cer- 
tainly supports Mr. Shafi’s contention. 
Their Lordships of the Privy Council there 
stated that “the learned Chief Justice in his 
judgment points out tbat the burden 
of proving that the adoption relied upon took 
place, rests upon the defendant. That is 
undoubtedly so, but it is difeult to conceive 
how she could, as against Makund Singh, 
prima facie at all events, discharge that 
burden more effectually than by proving his 


solemn statement under hand and seal that - 


it did take place. The proof of this admission 
shifts the burden, because,as against the party 
making it, as Baron Parke says in, Slatterie 
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v. Pooley (6): ‘Whata party himself admits 
to be trne may reasonably be presumed to 
be so.” Nodoubt it was open to Maya Das 
to rebut this presumption but as was held 
in the case cited “anless and until that is 
satisfactorily done, the fact admitted must 
be taken to be established.” Mr. Shafi 
pointed out that in the present case the 
statement in which this admission was made 
was one that Maya Das made on solemn 
affirmation and that the fact of the pay- 
ment was elicited from him in cross-examina- 
tion by the pre-emptors, who were clearly 
interested in ascertaining what amount of 
the mortgage-debt was outstanding. He 
also drew our attention to the fact that 
Maya Das inthe course of the proceedings 
in the present case was not able to deny 
having made this admission, but was only 
able to say that to the best of his agal 
(recollection) he did not receive this sum of 
Shafi also urged that this 
statement by Maya Dis amounted to an 
estoppel, inasmuch as the plaintiffs were 
induced to allow the mortgage to run on 
under the impression that the only charge 
on the property was the sum of Rs. 700 
which bore no interest. He further urged 
that even assuming that the onus of proving 
the paymen$ of this Rs, 200 in question 
had been rightly placed on his clients, inas- 
much as they had obtained a decision in 
their favour, the onus was shifted on the 
other -side on appeal to shew that the con- 
clusion arrived at by the primary Court was 
incorrect, and he relied on Dinomoni Chow- 
dhrant y.' Brojo Mohini Chowdhrant (2) and 
Ghulam Nabi v. Allah Din (3, in both of 
which cases it was held that when a person 
had obtained a decree in his favour the onus 
ia on the appellant in a Court of Appeal to 
shew that the decision was wrong. 


On behalf of the respondents Mr. Sheo 
Narain contended on the authority of Ram 
Ohandra Bhanj Deo v. Secretary of State (4) 
that inasmuch as the District Judge had 
considered the evidence and come to a finding 
thereon, this finding could not be disturbed on 
second appeal. He also ciled Qadian Chett¢ 
yv- Veerappa Ohetti (5), where it was held 
that whether a specific piece of evidence 
is enough for discharging the burden of 


roof is a question primarily concerned 
(A) (1840) 6 M. & W. 664 at p. 669; 10 L, J. Ex. f; 
4 Jur. 10 8; 151 Ẹ. R. 579; 55 R. R. 760, 
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with the weight to be given to that piece 
of evidence, and is not a question of law, 
and that where each party had adduced evi- 
dence tending respectively to prove and 
disprove a fact in issue the importance of 
burden of proof disappears almost entirely. 
An examination of the judgment of the 
lower Appellate Court shows that the 
learned Divisional Judge has misunderstood 
what happened in the pre-emption suit. It 
appears that he was under the impression 
that Maya Das and Bahadur Shah had both 
stated in that suit that the sum of Rs. 200 
now in question had formed a part of the 
Rs. 310 alleged to have been paid in connec- 
tion with the sale dated the 19th October 
1891, whereas the Court trying the pre- 
emption suit held that as a matter of fact 
this Rs. 310 had not passed. A reference 
to the statements of Maya Das and Bahadur 
Shah clearly shews that this was not the 
case, and it ws not till the present suit 
was instituted that any allegation was made 
to the effect that this sum of Rs, 200 was 
included in the sum of Rs. 310 alleged to 
have been paid by the sons of Maya Das 
to Bahadur Shah. This misunderstanding 
very considerably detracts from the value 
of the coriclusions arrived at by the learned 
- Divisional Judge, for itis clear that in the 
pre-emption suit no finding with regard to 
the non-payment of this Rs. 200 was 
arrived at and that the payment of this 
sum was notin issue in that case. In our 
opinion the lower Appellate Court also erred 
in thinking that the onus was on the 
plaintiffs to prove in his Court that the 
sum of Rs. 200 had been paid. As was 
held in Dinomont Chowdhranit v. Brojo Mohini 
Ohowdhrani (2) and Ghulam Nabi v. Allah Din 
(3), the onus was on the defendants to show 
that the decision of the primary Court was 
erroneous. It, therefore, committed a sub- 
stantial error or defect in procedure and 
we, therefore, consider that a second appeal 
lies. In our opinion the plaintiffs produced 
the best evidence possible to prove the pay- 
ment of thissum of Rs. 200, namely an 
admission by Maya Das himself to that 
effect. Maya Das’ explanation is utterly 
worthless. and in fact we may say that he 
makes no attempt io explain his statement, 
contenting himself by saying that to the 
best of his recollection he had not received 
this sum. It should be borne in mind that 
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to all intents and purposes he was the pur- 
chaser in the pre-emption suit and the 
pre-emptors naturally considered it of vital 
importance to them to ascertain the exact 
sum that formed a charge onthe property 
they were seeking to pre-empt, and Maya 
Das’ statement made in such circumstances 
is, therefore, of considerable importance. 
He there clearly stated that the property 
mortgaged could be redeemed on payment 
of Rs. 700 only, thereby admitting that 
the Rs. 200 bearing interest had been liqui- 
dated in full. We fail to see any hardship 
in pinning him to this admission, although 
we are not prepared to say that this ad- 
mission amounted to an estoppel as contended 
by Mr. Shafi. As has been said above no 
real attempt has been made to refute this 
admission and we, therefore, consider that 
the primary Court came to the right finding’ 
on this point. 

It was next contended by Mr. Sheo Narain 
that even assuming that this sum had been 
paid, the learned Divisional Judge had found 
that on the 17th October 1891 there was 
a sum of Rs. 234-3-9 due on account of 
interest, a finding which has not been 
challenged by Mr. Shafi and he, therefore, 
claimed that the decree should be allowed 
to stand. No doubt if this sum of 
Rs. 234-3-9 was due at the date of sale, 
there would still ramain a Jarge sum of 
money asa charge upon the property. The 
learned Divisional Judge says at page § 
(paper-book) that this sum of Rs, 234-3-9 
had been admitted to be outstanding at the 
date of sale. We have been, however, unable 
to find any admission to this effect, and having 
regard to the statement made by Maya Das 
in the pre-emption suit, 16 seems to us clear 
that the only construction to be placed . 
on that statement is that Rs. 700 alone 
were outstanding as a charge against that 
property. 

We accordingly accept this appeal, set 
aside the decree passed by the lower Appel- 
late Court and restore that of the primary 
Court with costs throughout. 

Appeal accepted. 
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NARAYANI AMMAL Y. SECRETARY OF STATE. 


_ MADRAS HIGH COURT. 
Seconp Civit Appeat No, 987 or 1913. 
February 9, 1917. 

Present:—-Mr, Justice Sadasiva Aiyar and 


. Mr. Justice Spencer. 
M, NARAYANI AMMAL—Phatntirr 
APPELLANT : 
versus 


Taz SECRETARY or STATE ror INDIA 
In COUNCIL, sy tan COLLECTOR 
or tHE CHINGLEPOUT DISTRICT, 
AND OTHERS—Dorenpants Nos, 1 to 4, 6, 7, 
9 to 14, 16 fo 18, 20, 23 to 26, 

28, 29, 32 ro 34, 36 to 47—-Resvonbents. 

Court Fees Act (VII of 1870), s. 7, cl. T (b) and (c)— 
Suit for possession of inam lands wrongly entered 
as ryotwari— Valuation—Court-fee-—4Appeal—Objection 
as to valuation—Appellate Court, duty of~—Civil Pro- 
cedure Code (dct V of 1908), O. VII, r. 11 (bJ— 
, Undervaluation, dismissal for, legality of—Limitateon 

Act (IX of 1908), Sch. I, Art. 144—Symbolical delivery 
as against Government-——Ryotwari tenants, continwince 
of possession by—Adverse possession, title by. 

A suit for possession of inam lands wrongly classed 
by. Government as ryotwari and in respect of which 
pattas were issued to tenants maybe valued by the 
plaintiff as ryotwari lands held on patta at five times 
the revenue payable thereon under clause V (b) of 
soction 7 of the Court Fees Act. Tho fact that, after 
the institution of the suit, the Jands are classed as 
inam does not affect the question. [p. 168, col. 1 | 

An Appellate Gourt should not entertain an 
objection based on undervaluation to the jurisdic- 
tion of the Trial Court, unless, for reasons to be 
recorded by it in writing, it is satisfied that the 
unde: valuation- has prejudicially affected the dis- 
posal óf the suit on its merits, and the mere change 
of forum consequent on the undervaluation cannot 
of itself be treated as vrejudisially affecting it. [p. 
168, col, 1.] 

In any event the proper courseis not to dismiss a 
suit for undervaluation but to return the plaiat to be 
re-presented in a Court of competent jurisdiction 
where the proper valuation necessitates a change of: 
forum, [p. 168, col. 1.] 

Where possession of inam lands wrongly classed as 
ryotwart is decreed to the tnamdar and symbolical 
delivery is made in execution of the decree, a sulit 
brought to oust the ryotwart tenants who acquiesced 
in suchdelivery within 12 years thereof is not barred 
by limitation. [p. 169, col. 1.] 

In 18865 plaintiff sued Government for recovery of 
land granted as inam but classed by thom 
as ryotwari. On 24th February 1891 he obtained a 
decree for possession. In 1897 he got symbolical 
delivery, but the tenants continued in possession there- 
after paying assessment to Government. In 1909, 
i.e, Within 12 years from the date of the symbolical 
delivery, he brought a suit for possession against 
the Government and the tenants. After the institn- 
tion of the suit, the lands were registered as sam: 

Held, (1) that the plaintiff was entitled to value the 
suit òn the basis that the lands sued for were ryotwari 
lands; [p. 168, col. 1; p. 169, col. 2.) 


2 } bat the suit was jn time. [p. 168, col. 2; p. 170, 
col. 2. 
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Gossain Dalmar Puri v. Bepin Behary Mitter, 18 C, 
520; 9 Ind. Dec. iN. s.) 347, distingnished. 

Per Spencer, J.—The ryotwart tenants, when they 
attorned to Government could not simultaneously pres- 
cribe for any title which could endure after the title 
of Government was negatived in the suit of a third 
party, and, so long as they were tenants of the plaintiff 
or her predecessors-in-interest, their possession was 
not adverse to that of their landlord. A ryotwari 
pattadar does not acquire any rights against Govern- 
ment superior to what he gets at the initial grant of 
patta. Tp. 168, col. 2; p. 169, col. 1.] 

The rights of a pattadar holding land upon ryotwart 
tenure under Government are not the same as those 
of an occupancy tenant undera landholder of an estate. 
So it cannot-be maintained that the occupant of land 
under the former tenure can by means of such 
occupation acquire by prescription a title under the 
latter tenure [p. 169, col. 1.) 

Per Phillips, J.—The original possession of the 
ryotwari tenants having been terminated by the 
delivery in execution, any fresh title by virtue of 
their subsequently: continuing in physical possession 
would not be perfected until the expiry of 12 years 
after the symbolical delivery. [p. 170, col. 2 ] 


Second appeal against the decree of the 
District Court, Chingleput, dated 26th 
August 1912, in Appeal Suit No. 341 of 
1910, preferred against that of the District 
Munsif, Tiruvallur, in Original Suit No. 137 
of 1909. 


Messrs. T., R. Ramachandra Atyar and 


‘Mr. Q. S. Ramachandra Aiyar, for the Appel- 


lant. 

Messrs. V. Ramesam (Government Pleader) 
and K. Ramanatha Shenai, for the Respond- 
ents. 

This second appeal coming on for hearing 
on the 29th August, llth and 12th September 
1916, respectively, and having been posted as 
spoken to on the 25th and 27th September 
1916, respectively; and having stood over for 
sonsideration till 8rd October 1916, the Court 
‘Spencer and Phillips, JJ.) delivered the 
following z 

JUDGMENT. 

Spencer, J.—On the preliminary objection 
taken by the Coansel for defendants other 
than lst defendant that the suit was insuffi- 
ciently valued both in respect of Court- 
fees payable on the plaint and for purposes 
of jurisdction, the District Munsif decided 
before commencing the trial that the plaint- 
ifs valuation was correct, This decision 
was final as between the parties to the 
suit, subject to the power of a, Court of 
Appeal to require an additional fee in a 
case of loss of revenue being occasioned by 
‘wrong decision on the question of valuation 
(section 12 of the Court Fees Act). 
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The District Judge was of opinion that 
the suit had been undervalued and that 
it ought, therefore, to be dismissed. Tn 
this he was wrong, firstly, because he applied 
section 7, clause V (a), of the Court Fess 
Act to these lands although the revenue 
from them is admittedly not permanently 
settled; secondly, because under section ll 
of the Suits Valuation Act he had no power 
to entertain an objection based on under- 
valuation to the jurisdiction of the District 
Munsif’s Court, unless for reasons to be 
recorded by him in writing he was satis- 
ed that the undervaluation had prejadicially 
affected the disposal of the suit on ite merits; 
and thirdly, because the mere change of 
forum consequent on the alleged under- 
valuation could not of itself be treated as 
prejudicially affecting it| vide Raghava Chariar 
v. Raghava Chariar (1) |; and in any case the 
proper course would have been not to dismiss 
the suit but to return the plaint to be re- 
presented ina Court of competent jurisdic- 
tion. i 

The lands in suit were not actually 
registered as inam till after the institution 
of this suit. I consider, therefore, that the 
plaintiff when she filed her suit was entitled 
to treat these lande. for purposes of 
valuation on the same footing that the 
Government was at the time of her suit 
treating them for purposes of revenue, namely, 
aa ryotwart lands held on patta, and to value 
them at five times the revenue payable 
thereon under clause V (b), section ? of the 
Cou1t Fees Act. Neither the Government, who 
is Ist defendant baving classed the lands 
as fully assessed vyotwart lande, nor the 
other defendants, who have been payitg 
such annual revenue to the Ist defendant, 
could now be allowed to take the objection 
that the lands were, as a result of their own 
act or acts in which they bave acquiesced, 
wrongly classed at the time of suit, 

I am equally unable to accept the District 
Judge’s finding on issues I, V and VII. 

On the th issue the District Judge 
states in paragraph 12 of his judgment 
that it appears clear that the Menkaval 
lands constitute a permanently settled estate 
within the meaning of Madras Act I 
‘f 1908, . but in paragraph 10 he says 
that “the assessment is, of course, subject to 


(1) 8 Ind, Cas, 545; 20 M. L, J, 726; 8 M. L, T. 404, 
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revision. after 30 years.” This being 80, 
the plaintiff’s estate is not an estate desarib- 
ed as a permanent estate in Regulation XXV 
of 1802 and as such is not one falling under 
section 3, clause 2 (a) of the Estates Lanti 
Act. 

Nor does it fall under sub-clause (d) 
unless the plaintiff is a person “not owning 
the kudiraram”, which raises the very 
question that had to be decided in the 3rd 
issue, 

The plaintiff could recover possession 
from Government and those who attorned 
to Government only by suing in a Oivil 
Court. 

On the first issue which relates to 
misjoinder I agree with the District Munsif 
and I think that Order I, rule 3, of the 
Civil Procedure Code applies to this 
case. Common questions of law and fast 
arise between the plaintiff and the several 
defendants, the principal being the ques- 
tion whether the grant to plaintiff's pre- 
decessor-in-title consisted of the lands, er 
only the nelvaram on them. Section 99, 
Civil Prosedure Code, should have prevented 
the Appellate Court from treating the suit as 
bad for misjoinder [ide Rup Narain ‘vy. 
Gopal Devi (2).] 


On the issue as to limitation the District . 


Judge in paragraph 10 rightly decided that 
the plaintiffs claim to ke recognized as 
landlord could not be barred as the pre- 
sent suit was filed within 12 years of her 
obtaining symbolical possession, But he 
finds that the defendants other than Ist 
defendant have been in adverse possession 
over 12 years since they were granted 
permanent leases or patias by the Ist de- 
fendant and, therefore, he thinks that they 
are entitled to remain in possession, al- 
though they are bound to attorn to the 
plaintiff. The District Judge failed to see 
that when the tenants attorned to Govern- 
ment, they could not simultaneously prescribe 
for any title which could endure after the 
title of Government was negatiyed in the 
suit of a third party, and that so lang 
as they were tenants of the plaintiff or 
her predecessors: in-interest, their possession 


(2) 8 Ind. Cas: 382; 76 O. 780; 6 A, L. J. 567; 10 C. 
L. J. 68; 19 O. W.N. 920; 5 M. L. T. 428 11 Bom. 


- L. R. 8$B; 93 P. R, 1909; 68 P. L. R. 1910; 146 P. W, 


R, 1600; 86 1. A, 103; 19 M. L, J, 548 (P. On), 


- 
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was not adverse to that of their land- 
lord. The rights of a pattadar holding 
land upon ryotwari tenure under Go- 
vernment are not the same as those of 
an eccupancy tenant under a landholder 


of an estate, So it cannot be maintained 
that the ocoupant of land under the 
former tenure can by means of such 
occupation acquire hy prescription a title 
under the latter tenure. A  ryctwarz 
pattadar does not acqnire any superior 


rights against the Government by continu- 
ing as such patiadar for aterm of over 
12 years to what he gets at the initial grant 
of patta. Moreover both the lower Courts 
have found that the tenants had notice 
of the plaintiff's symbolical possession. . 

The District Munsif held on the 4th issue 
that the grant of the Menkaval lands com- 
prised both the kud/varam and the melvaram. 
In psragraph 16 he mentioned four facts 
which in his opinion indicated the correct- 
ness of this conclusion, and elsewhere in 
his judgment he thoroughly diseussed the 
evidence on the issue. 


The District Judge in paragraph 7 decided 
differently but he was influenced solely by 
consideration of the question of the existence 
of mirast rights in the landholder. He has 
practica)ly left the real question of ocaupancy 
rights undecided. It isobvious that, apart 
from any title which a landholder may assert 
~by virtue of his being a marasidar in a 
mirast village, his tenants may or may not 
have an independent ocoupancy right. I 
“think that the Judge’s failure to consider 
the other evidence, including Exhibits A 
and L, and his reliance on the evideuce 
in Original Sait No. 10 of 1885, while 
treating the High Courts judgment in 
the same case as irrelevant, vitiated his 
decision. We must remand the appeal 
for a fresh.finding on this 4th issue. Finding 
should be given onthe evidence on record 
within six weeks. Ten daysare allowed for 
objections. 


Puituirs, J.—I agree generally with the 
judgment just read by my learned brother, but 
would like to add a few remarks. The 
first question for determination in this 
appeal is whether the suit has been rightly 
valued for purposes of Court-fees and 
jurisdiction. 

The plaintiff snes to reecoyer possession 
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of the plaint lands, called the Menkaval 
lands, from the lst defendaut, the Secretary 
of State for India, and the other defend- 
ants, who are tenants in possession under 
the Ist defendant. Government resumed — 
the village in which this inam is situated 
in 1873, and treating the plaint ¢nam as also 
resumed registered the land as ryotwart, 
fixed an assessment and issued patlas to 
tenants. 

In 1885 the plaintiff brought a suit 
against the lst defendant alone and obtained 
a decree for, possession on 24th February 
1891, on the ground that it was ber imam, 
and had not been resumed by Government. 
In 1897 the plaintiff obtained delivery of 
symbolic possession, but Government still 
retained the lands in the registers as ryof- 
wart and continued to levy assessment until 
the date of the suit, The registry has 
since been altered. The question, therefore, 
is ‘whether the Court-fee should be calenlated 
under clause V (b) or under clause V (o) 
of section 7 of the Court Fees Act. The 
District Judge has held that clause V (a) 
applies, but this view is supported by 
neither party before this Oourt, and is 
clearly wrong for the revenne payable to 
Government has not been permanently 
settled. As between the plaintiff and the 
first, defendant it was held in the suit of 
1885 that the land is nam land bearing 
a fixed quit-rent and as such the plaint 
property would come within the definition 
of clause V .(c) cf section 7 of the Court 
Fees Act. The registry in the revenue 
register was not altered by Government 
and consequently at the date of suit the 
land was not registered as inam although 
it had been held to be such, but continued 
to be registered as ryotwar7, and the assess- 
ment was levied by Government from the 
tenants. The land was, therefore, an estate 
paying annual revenue to Government, and 
was recorded in the Collestor’s register 
as separately assessed and the revenue was 
settled but uot permanently. Consequently 
the plaint lands form an estate coming 
within the definition of clause V (b) of 
section 7 of the Court Fees Act. It seems 
to me that as between the plaintiff 
and the lst defendant, the plaint land ia 
within the definition of clause V (e), 
bat so far as the other defendants are 
concerned, it comes under clause V (b) 
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and, therefore, the plaintiff can value her 
suit either according to clause V (b, or 
according to clause V (c). She has chosen 
the former valuation and I think she was 
justified in doing so, the more especially 
as her claim to the land as tnam was 
not admitted by the defendants other than 
the first defendant and they cannot now be 
heard to say that her  olassification is 
wrong. I would hold, therefore, that the 
suit has been sorrectly valued and the 
District Munsif had jurisdiction to try it, 
Defendants (except the first) have been 
in possession of the suit lands as ryots 
holding on ryotwart tenure under Govern- 
ment. Some were in possession originally 
as tenants under the tnamdar, plaintiff’s pre- 
decessor, but others have been let into 
possession by Government since 1873, when 
the Government purported to resume the 
inam., In execution of the decree confirming 
her right against Government, the plaintiff 
obtained symbolic delivery in 1897 and the 
finding of fact, which is binding on us 
now, is that defendants were present at 
the delivery and were cognizant of it. It 
ig contended on the defendants’ behalf that 
as they were in possession for over 12 
years as ryotwari tenants under - Govern- 
ment they prescribed for such an interest, 
that is, the right to hold on ryotwari 
tenure as against the plaintiff and, have 
perfected their’ right by prescription, and 
reliance is placed on  Gossain Dalmar 
Puri v. Bepin Behary Matter (3), but that 
case is only authority for the proposition 
that where a wrongful owner in posses- 
sion granted a permanent lease and 
was subsequently dispossessed by symboli- 
cal delivery, the permanent lessee who 
was not a party to the symbolical delivery 
was not affected by it nor was his adverse 
possession disturbed thereby, the ratio deci- 
Hendi being that the grantor of the lease 
had no power of resumption, and son- 
sequently the possession of the lessee had 
always been adverse to and not on behalf 
of the grantor. Itis unnecessary now to 
consider whether defendants would have 
acquired any right if they had been uuware 
of the symbolical delivery of possession to 
the plaintiff in 1897 They were not 
unsware of it; and acquiesced in it, thereby 


(3) 18 0. 520; 9 Ind. Deo. (xN. B,) 847. 


recognising that the possession of their 
landlord had ceased, and consequently that 
there was a cessation of their possession also 
in so far as they claimed possession under 
Government, vide  Kocherlakota Venk&ta- 
kristina Row v. Vadrevu Venkappa (4). No 
doubt they subsequently continued to ba in 
physical possession and (paid revenue to 
Government, but their original possession 
having been terminated by the delivery in 
execution, any fresh title wonld not be 
perfected until the expiry of twelve years 
after the symbolical delivery, and this 
suit has been brought within twelve 
years of that date, and is, therefore, within: 
time. 

A further objection is taken that some of: 
the defendants were not impleaded in the suit 
vriginally, but were added as parties mora 
than twelve years after the date of delivery. 
The plea does not appear to have bean taken 
before, nor can it be gathered from the 
record before us which defendants were 
impleaded more than twelve years after 
the date of delivery. | -do not think- 
this plea-can be allowed to be taken for the 
first time in second appeal. 

I agree that the District Judge’s finding 
on issue IV cannot be upheld. He appears. 
to have considered the question from one 
standpoint alone, that is, whether as a 
mirasidar the plaintiff is entitled to the 
kudivaram, but the question that has to 
be decided in this suit is whether the 
inam granted to the plaintiff's predecessor 
consisted of the land, inclading both 
varams, or of the melvuram only and the 
District Judge has not considered the evi- 
dence on this point. I agree, therefore, in the 
order proposed, 





In compliance with the order contained 
in the above judgment, the District Judge 
of Chingleput submitted the following 

FINDING.—-The High Court has salled 
for a finding on the 4th iesue, viz., whether 
the inam granted to the plaintiff’s predecessor 
consisted of the lands including both the 
melvaram and kudiwaram or of the 
melvaram only. 

4 4 * m ak + # 
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The evidence on either side is meagre, 


(4) 27 M. 262, 
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On aconsideration of theabove circumstances, 
I find that the nam granted to the plaintiff's 
predecessor consisted of the lands including 
both the melvaram and kudivaram. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this- Court for trial, the Court 
delivered. the following 

JUDGMENT.—We accept the finding 
(the respondents other than the Ist not 
appearing). The lower Appellate Court’s 
decree is set aside and the District Munsif’s 
decree is restored with costs on the res- 
pondents (other than the lst respondents) in 
this and in the lower Appellate Court payable 
to plaintiff. First defendant will bear his 
pwn costs throughout. 

Appeal allowed; Suit decreed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appraz No, 427 OF 1914, 
August 17, 1916. 

Present: — Mr. Lindsay, J. ©. 
JANG BAHADUR SINGH—Desrenpant 
No. 2— APPELLANT 
VETSUS 
CHANDREJ SINGH—Puarytirr, 
CHANDIKA SINGH AND anotaer— 
Derenpants Nos, 5 AND 6— 


RESPONDENTS, 

Evidence Act (I of 1872), s. 89—~—Mortgage.deed— 
Attesting witnesses dead—Mortgagor, failure of, to 
produce mortgage-deed-——Eaecution, proof of-—-Partition 
—Revenue Cowrt—Co-sharers, position of, after parti- 
tion—Ejectment suit- Redemption, whether can be 
allowed. 

The attesting .witnesses of a mortgage-deed, 
required by law to be attested, were dead. It was, 
however, proved thatthe mortgagor had executed 
the deed, and thatit had been returned to him at 
the time of the sale of the mortgaged property to 
the mortgagee. The mortgagor was called upon to 
produce the deed before Court, but he failed to 
do so: 

Held, that under the above circumstances the 
execution of the mortgage-deed was, in view of 
section 89 of the Hvidence Act, satisfactorily estab- 
lished, irrespective of tha provisions of seotion 68 
et seq. of the same Act. [p, WA, col 2] 

A partition effected through a Revenue Oonrt 


between the co-sharers of a village creates a fresh’ 


title in each co-sharer to whom a share in the 
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village is allotted, and the parties to the partition 
case cannot subsequently be allowed to set up a title 
other than that assigned to them at the time of the 
partition. [p. 174, cols. 1 & 2.] 

Where in a simple suit for ejectment the plaintiff 
set out in the relief clause that, if it were found by 
the Court that there were any encumbrances on the 
property in suit, an order might be made permitting 
him to have redemption: 

Held, that the plaintiff could not have redemption 
in such suit. [p. 174, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the Sth Juna 
1914, upholding the order of the Proba- 
tionary Munsif, Sultanpur, dated the 7th 
February 1914. d 

Mr. S. N. Sinha, for the Appellant. 


Babu Lachman Prasad Varma, for Re- 
spondent No. 1, 
JUDGMENT.—This case has already 


been before me and by my order dated the 
8th of March last three issues were remitted 
to the Court of the Subordinate Judge for 
disposal*, The Subordinate Judge has re- 





* The order referred to is as follows :— 

“This appeal arises out of a suit brought by one 
Chandrej Singh to recover possession of 6/25ths 
share of a certain patti, the area of which is 
given as 49 bighas 11 biswas 10 biswansis, situated 
in Mauza Saidpur Kalan. A short pedigree may 
be set out in order to elucidate the matters now 
in dispute:— 


a SINGH. 





Jaikaran Jagat Narain 
Singh Singh, 
| $ defendant No. 6. 
} 
Chandika Chandrej 
Singh, Singh, 


defendant No, 5. plaintiff. 


“ It was alleged that this patti had once belonged 
to Janga Singh and the case for the plaintiff was 
that the patti had been divided off by a partition 
which was effected in the years 1900 and which 
was to come into force on the Ist of July 1901. 
The other two persons who were given shares in 
this patti were the defendants Nos.5 and 6 in the 
present case, namely, Chandika Singh defendant 
No. 6, who is a brother of the present plaintiff, 
and Jacat Narain defendant No 6, who is the 
plaintiff's uncle. The suit was contested by the 
second, third and fourth defendants, and of these 
the appellant who is now before me is the defend. 
ant No. 2, Jang Bahadur Singh. The defence was 
that Janga Singh who was the grandfather ofthe 
plaintiff had mortgaged this whole patti to Sahae 
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corded the evidence produced by the parties 
and has submitted his findings: the findings 


——- = 





Singh, the grandfather of the third and fourth 
defendants, on the 20th of July 1881. This mort- 
gage, it was eaid, was with possession and the 
snm secured by it wasasum of Rs 800. Tb was 
also alleged that a deed of further charge had 
been executed on the same property on the 16th 
of July 1891 by Jagat Narain Singh defendant No. 
6 and by Chandika Singh defendant No. 5, the 
latter acting both for himself and for his brother 
the plaintiff Chandrej Singh who was minor at 
that time. Then it was raid that on the 27th of 
February 189) the whole of the paiti, was sold by 
these last mentioned persons to two persons Sahae 
Singh and Dalpat Singh. Jang Bahadur Singh the 
present appellant is the son of Dalpat Singh. Both 
the Courts have decreed the plaintiff's claim holding 
that the defendants Nos 2to 4 could not now set up 
proprietary right in this patti by reason of the 
partition which was come to in the year 1900. At 
has been proved that those defendants were parties 
to the partition and itis also proved that when 
‘the partition took place, they failed to put forward 
their claim as proprietors on the strength of the 
two sale-deeds alleged to have been executed on 
the 27th of February 1699. Tt may further be 
noted here that the defendants failed to produce 
the original sale-deeds in the Court of first instance, 
and it was held both there and in the lower 
Appellate Court that they had not proved ciroum- 
stances which entitled them to give secondary evi- 
dence of the same. Jt appears, moreover, that 
these defendants claimed to havea right to retain 
possession of the property in suit by reason of 
the mortgage and the deed of further charge which 
have been mentioned above. Here again it was 
held that the defendants had failed to show their right 
to adduce secondary evidence of the mortgages 
and it was, therefore, held that the mortgages 
were not proved, Dealing with this part of the 
case the lower Appellate Court further remarked 
that as the defendants had set up a sale-deed, 
it mustbe taken that the mortgagee rights under 
the previous deeds had become extinct. It has 
been argued here in second appeal that the appel- 
lant was entitled to retain possession of tho pro- 
perty as a mortgagee. The learned Counsel ad- 
mitted that no satisfactory reason had been given 
at the time of the triul for the non-production 
of the original deeds of sale. But it was repre- 
sented here that as a matter of fact “these sale- 
deeds were on the file of another suit to which 
I must now refer. Jn the year 1912 a suit was 
brought in the Court of the Subordinate Judge 
of Sultanpur by Chandika Singh and Jagat Narain 
Singh who are now arrayed as the 5th and (Cth 
defendants, They claimed under the partition just 
referred to a 19/26ths share of the patti in ques- 
tion. This case ultimetely came up to this Court 
and was decided by the Second Additional Judicial 
Commissioner on the 30th of July 3915, that 
is to say, morethan a year afier the date of 
the lower Court’s decision jn the present case. 
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being in favour of the contesting defendants- 
respondents. 





A réference to the appellate record in the former 
case shows that the sale-deeds must have been 
prodaced before the Snbordinate Judge, for he 
found that execution of them had been proved. 
The Subordinate Judge dismissed the claim in that 
case, holding that the plaintiffs were not entitled 
to recover possession by reason of the fact that 
the property was held in mortgage by Jang Bahadur 
and others, defendants Nox. 2 to 4in the present case. 
This decision of the Subordinate Judge was re- 
versed in appeal by the District Judge but in 
second appeal to this Court it was held by the 
Second Additional Judicial. Commissioner that 
although these defendants, that is to say, 
Jang Bahadur and others, had lost all right to 
claim proprietary possession over the property in 
suit, they were nevertheless entitled to retain 
possession as mortgagees. The learned Second 
Additional Judicial Commissioner held that thé 
partition proceedings could not be taken to affect 
any mortgagee rights already in existence and that, 
therefore, Jang Bahadur and those who were in- 
terested with him were entitled to retain posses- 
sion as mortgagees over 19/25ths of the patti, It 
will be obvious that the facts in issue in that case 
were exactly the same as those which are in issne 
now, though ofcourse it is not pretended that the 
judgment of this Court constitutes res judicata in the 
present case. I have, however, referred to what was 
decided in the earlier case in order to show that the 
defendant-appellant here had, as a matter of fact, a 
good reason for non-production of the original docn- 
ments in the Court below, although he and his Pleader 
failed to give those reasons to the Court. So far as 
the question of the mortgage is concerned, it was 
pointed out by the learned Oonnsel for the appellant 
that the deeds of mortgage had been returned to the 
vendors when the two sale-deeds were executed on 
the 27th of February 1899, and he referred in this con- 
nection to an endorsement recorded on the back of 
one of the sale-deeds a certified copy of which ig 
upon the record. It would, I think, work great hard- 
ship upon the appellant if the judgment of the lower 
Appellate Court were allowed to stand without any 
further inquiry, and so I find it necessary to send the 
case back for further trial. The Subordinate Judge 
is directed to give findings uron the following issnes:— 


(1) Whether the property in suit was mortgaged 
as alleged in the written statement on the £0th of 
July 18-1 and whether a deed of further charge dated 
the lëth of July 1891 was executed in respect of the 
same property?; 

(2 Whether the defendant-appellant Jang Baha- 
dur Singh and his predecessors-in-title had been in 
possession of the property in dispute under the mart- 
gages In question?; and 

(3) Whether the mortgages just mentioned are 
still in force? 


This last issue arises ont of what has been stated 
in the lower Court’s judgment, tothe effect that the 
mortgages have become extinct by reason of the sale. - 
deeds which gre alleged to have been executed on the 


- 
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The first issue sent down for trial was 
as to whether the property in suit Had been 
mortgaged on the 20th of July 1881 as 
alleged in the written statement, and whe- 
thdr a deed of further charge on the same 
property had been executed on the 16th 
of July 1891. These deeds were said to 
have been executed in favour of the 
predecessors-in-interes’ of the defendants 
Nos. 1 to 4. The finding of the lower 
Court to the effect that tbe execution of 
both these documents has been challenged 
here on behalf of the plaintiff and it is 
now necessary to consider whether the 
finding of the Court below is correct. I 
will deal first with the document of further 
charge said to have been executed on the 
16th of July -1£91, That document is a 
document which is required by law to be 
attested, and it is mainly with reference to 
the provisions of section 68 and the follow- 
ing sections of the Evidence Act that it 
has been contended that there is no legal 
proof of this document upon the record. 
I have examined the evidence taken before 
the Subordinate Judge. It appears. to be 
quite clear that the witnesses who attested 
the execution of this deed are dead. 
There was evidence on the record to show 
that this document had been executed by 
Jai. Karan and Jagat Narain, Jai Karan 
being the father of the plaintiff-respondent 
Chandrej Singh. It was proved that two 
sale-deeds relating to the property alleged 
“to have been mortgaged under these two 
deeds of mortgage were executed in the 
year 1893 and the evidence goes to show 
that when these two deeds of sale were 
executed, the original deeds dated the 20th 
of July 1831 and the 16th of July 1891 
respectively were banded over to one of the 
vendors Chandika-Sivgh, who is the defendant 
No. 5 in the case. These sale deeds 
were produced in Court and ib appears 


2ith of February 1899. As I have pointed out, the 
learned Second Additional Judicial Commissioner 
seems to have held that the-mortgagees were still 
entitled to hold possession in spite of the fact that 
they lost all right to set up a claim to the proprietary 
interest in the patti. The Subordinate Judge ought 
to allow the parties to adduce such avidence as they 
can upon these issues, and he will submit his findings 
within three months from the date of the receipt of 
this ofder of remand. Ten days, to run from the date 
of the lower Court’s finding, will be allowed to the 
parties to file objections, if they so desire,” — (Ed), 
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from the endorsements on the baek 
of them that at the time the deeds 
were registered, the original deeds of 


mortgage and further charge were handed 
back to the vendor. There is also direct 
evidence on the record to show that these 
deeds were handed back to Chandika Singh. 
Chandika Singh was called upon, therefore, 
to produce these documents before the 
Subordinate Judge. He appeared and made 
a statement on oath to the effect that no 
such documents had ever been in existence 
and no such documents had been returned 
to him. This statement of Chandika Singh 
has not been believed by the Subordinate 
Judge and I think there can be no doubt 
whatever that the statement is nntrue. This 
being the state of affairs, it is not neces. 
sary for me to scrutinize the evidence in 
order to ascertain whether the conditions 
laid down in section 68 et seg. of the Evi- 
dence Act have been complied with. The 
learned Counsel who appears to support 
the objection did not refer to the terms 
of section £9 of the Evidence Act. That 
section lays down that the. Court shall 
presume that every document called for 
and not produced after notice to produce 
was attested, stamped and executed in the 
If we hold, as 
I think we must, that Chandika Singh 
had these original deeds in his possession, 
it necessarily follows that the Court .was 
bound to presume the execution and due 
attestation of these documents, J, therefore, 
refrain from making any reference to the 
statements of the witnesses who were called 
to prove, as far as they could, that these 
documents were duly executed. I might 
renark, however, with reference tothe earlier 
deed of 1881, which is not a document 
required by law to be attested, that there 
is proof on the record that it was executed 
by Janga Singh, and further that its exe- 
cution may be inferred from the admission 
contained in the deed of further charge 
dated 1891. There is a distinct reference 
in that document to the existence of this 
earlier deed of mortgage. It is not neces- 
sary for me to support the reasons which 
the learned Subordinate Judge has given 
for his finding that the execution of these 
documents has been proved, for he too 
seems to have ignored or to have forgotten 
the provisions of section 89 of the Evidence 
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Act. I hold, therefore, that the execution 
of the documents in question is Rae oe 
established. 

The next issue which was sent Sona for 
trial was with regard to the possession of 
the defendant-appellant Jang Bahadur Singh. 
Jang Bahadur Singh’s case was that he 
had all along been in possession of the 
property in suit under the two mortgage- 
deeds already referred to. There is abund- 
ance of evidence on the record to show 
that he has had such possession and in 
fact the plaintiff has to admit that Jang 
Bahadur Singh is in possession over the 
property, for the suit which the plaintiff has 
brought is a suit in ejectment. 


The third issue which the Subordinate 
Judge was asked to determine was whether 
the mortgages mentioned were still in force. 
A good deal of argument has been ad- 
dressed to me with the object of showing 
that the sale-deeds, which were exe- 
outed in the year 1898, putan ond to 
these mortgages and it has been contended 
therefore that Jang Bahadur Singh the 
defendant-appellant is not in a position to 
maintain the case that he is now a mort- 
gagee of the property in suit. I think it 
is not necessary for me ta, examine this 
argument, because. having regard to the 
nature, of the suit I am clearly of opinion 
that it is not open to .the plaintiff here to 
allege that the defendant-appellant is not a 
mortgagee. The suit is professedly based 
upon a title whish was brought into exist- 
ence by reason of certain partition pro- 
ceedings undertaken in the year 1899. The 
partition took effect from July 1901, and 
it is upon the basis of the title which 
was created in the plaintiff’s favour in this 
year that the present suit has been brought., 
There can be no doubt that a partition 
affected between the co-sharers of a village 
creates a fresh title in each co-sharer to 
whom a share in the village is allotted. We 
have, therefore, to consider what was the 
nature of the title which was conferred 
upon this plaintiff Chandrej Singh by the 
partition proceedings which took effect from 
the year 1901. It is admitted that in the 
khewats which were drawn up in the course 
of the partition proceedings, Chandrej Singh 
was described as being mortgagor of a 9/25ths 
share of the property included in the patti, 
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while the predecessors-in-interest of the 
defendants Nos. 1 to 4 were described as 
mortgagees. It has been held against the 
defendants Nos. 1 to 4 that they are pot 
entitled in this suit to set up the defence 
that they have become proprietors of the . 
land in question by reason of the sale 
deeds executed in their favour in the year 
1899. The reason for this decision is that 
when the partition proceedings took place these 
defendants failed to put forward their pro- 
prietary title and to get an adjudication from 
the Revenue Court. But if the defendants 
are not in a position now to plead that 
they have become proprietors of this land, 
neither is the plaintiff in a position to put 
forward a case that he has got any title 
other than that which was assigned to him 
at the time of the partition. As I have 
said, the plaintiff was dessribéd -in the 
proceedings as a mortgagor and the 
predesessors-in-interest _of the first four 
defendants were described as mortgagees. 
Both parties are bound by the proceedings 
in the Revenue Court and it must, there- 
fore, be held that the only title which 
came into existence by reason of the parti- 
tion was in the plaintiff’s case the title 
of a mortgagor. In the plaint as it is 
made of 
any. of these- mortgagors, although I ‘notice 
that in the relief clause the plaintiff set 
out that if it were found by. the Court 
that there were any encumbrances on the ` 
property, an order might be made permitting 
him to have redemption. The plaintiff 
cannot have redemption in this suit however. 
If he wants to have possession of this 
property in this way, he must bring a 
separate suit for -redemption. I may 
mention that a similar decision was arrived 
at by my learned colleague Pandit Kanhaiya 
Lal in a previous case between the present 
defendent-appellant and the other co-sharers 
in this patiz. 


The result, therefore, is that this appeal 
must be allowed. ‘The plaintiff Chandrej 
Singh is not entitled to succeed in -this suit 
for ejectment and I hold that the suit 
must be dismissed and I order accordingly. 
The defendant-appellant will have his costs 
from the plaintiff Chandrej Singh in all 
three Courts. 

. Appeal allowed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 733 
or 1916. 
May 31, 1917. 
* Present:——Mr, Justice Chapman and 
Mr. Justice Atkinson. 
B. STOCKING—Derenpant—APpPELLANT 
versus ; 
Tas TATA IRON AND STEEL COMPANY 
` —.PLAUNTIFF AND ANOTHER — Pro forma 


. Derenpant— RESPONDENTS. 

Estoppel—Trespasser building upon anothers land, 
effect of ~Sutt for demolition —Building with knowledge 
of defective tille—Principal and agent— Principal, 
liability of, extent of, for acts of agent-——Powwer-of- 
Attorney, construction of—Agent’s authority, limitation 
of. - i 

If a stranger builds knownigly upon another man’s 
land, thereis no principle of equity which prevents 
the owner from insisting on having back his land 
wath all the additional value which the occupier has 
- improdently added to it [p. 178, col. 1.] : 

The question whether the knowledge or acts of 
an agent can be attributed to his principal depends 
upon the terms of the authority that the agent has 
received. [p. 178, col, 1.] 

Per Atkinson, J.—If a person deals with a known 
agent endowed with limited authority and power, he 
is boundto ascertain the scope of the agent’s author- 
ity; otherwise if such a person deals with such an 
agent and the agent exceeds the limits of his author- 
ity and the person so dealing. with him inours loss 
opr damage by reason of the agent exceeding his 
authority, then such a person cannot hold the princi- 


pal liable for the’ acts of his agent done outside and, 


eyond the scope of his authority. -[p. 179, col. 1.) 

;; The authority conferred by a power-of-attorney 
must, therefore, be strictly adhered to. If the 
authority is exercised in excess of and outside the 
reasonable scope of the special powers conferred 
upon the agent, a third party dealing with the agent 
will be unable to make the principal liable. [p. 1765, 
col, 2, 


Appeal from a decision of the Subordinate 
Judge, Singhbhum, dated the 10th April 1916. 
Syed Hassan Imam, Messrs. Yunus, Lal 
Mohan .Ganguli and Rat Guru Saran Prasad, 
for the Appellant. 
. Messrs. Pugh and Mrityunjay Lal, for the 
Respondents. T 
JUDGMENT. 

CHAPMAN, J.—This appeal arises out of 
a suit in ejectment. The plaintifis are 
the Tata Iron and ‘Steel Co. They hold 
a sub-lease of 21 villages in the district of 
Singhbhum. One of these villages is named 
Beldib. From the prodhan of Beldih Mr. 
Stocking took a lease of 23 beghas odd of land. 

.The*oase for the plaintiffs was that the 
prodhan:had no right to give Mr. Stocking 
this lease and that Mr, Stocking had 
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erected buildings upon the land 
of the protest made 
plaintiff Company. The plaintiffs, there- 
fore, ask for a decree declaring their 
right to direct possession of the land and for 
ejectment. : 

The suit was contested only by Mr. Stock. 
ing. He contested the suit upon the ground 
that the prodhan had the right to lease the 
land to him. His case was that the prodhan 
had authorised him to rect buildings 
upon the land. These buildings were 
erected close to the factory of the plaintiff 
Company, and without any objection by 
the General Manager. That òn the contrary 
the Resident Engineer, Mr. W. O. Ranken, 
suggested to the defendant that he might 
secure his title by obtaining a confirmatory 
lease from the plaintiff Company and that 
he was put in formal possession of the 
land by Mr. Ranken, and also by Mr, 
Ghosh, the zemindari Manager of the Company. 
That this was done with the consent of 
the General Manager, Mr. R.G., Wells, 
who was fully aware of what the defendant 
was doing; that the defendant bad spent 
some fs, 40,000 on this understanding ; 
that he received no notice of any objection 
by the Company until he had almost 
completed the buildings, when he received 
Padshah who was 
officiating as General Manager in March 1911, 
requesting him to stop further operations. 
Thereafter Mr. Wells, the General Manager, 
returned from leave. No further objection 
was taken on behalf of the Company until 
the 25th November, when Mr. Darlington 
who was officiating for Mr. Wells wrote 
another letter protesting against the erection 
of the buildings by the defendant. By 
that time the buildings had all heen’ 
completed. Mr. Stocking claims that if the 
plaintiffs were. held to be entitled to eject 
him, he should get compensation for the 
amount which he expended upon the erection 
of the buildings with the consent of the 
plaintiff Company. — . f 

The suit was decreed in the first Conrt 
and Mr. Stocking’s first appeal has been 
dismissed. He now appeals to this Court. 
The: rights of the prodhan depend partly 
upon a patta for a period which has long 
expired and partly upon customary rights, 
The prodhan’s lease is proved by the 
kabuléyat (Exhibit D.) dated the ist June 


in spite 
on behalf of the 
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1882. It is for a period of 15 years; it expired, 
therefore, in the year 1897 and it has not 
since been renewed, It might be held, 
however, that the prodhan is holdicg over 
under that lease. 
the total quantity of land in the villages 
is 89 bighas, but that certain residential 
and other lands are excluded from the lease 
leaving only 64 bighas odd. The land is 
oulturable or cultivated land, whereas it is 
quite clear that the land let to Mr. Stock- 
ing was not cultivated land. The land is, 
therefore, not included in the land which 
was specifically leased to the prodhan in 
1882. The prodhan’s kabuliyat, however, re- 
cognises his right to settle land outside 
the land in his possession. The contention, 
however, on behalf of the plaintiff Company 
is that the prodhan had no right to give 
a lease of any of the valuable forest land 
and that he has no right in any case to 
settle land for building purposes. The 
land which is the subject of the case appears 
from the Survey Report to be outside of 
the area’ which. the prodhan could settle. 
It is entered as “sal jungle,” and sal is 
a valuable timber. For the purposes of 
determining the customary rights of the 
proahan we have been referred only to Mr. 
Reid’s commentary on the Chota Nagpur 
Tenancy Act, and from that commentary 
it would appear that the prodhan has no 
right to settle laud for purposes other than 
cultivation. This would be confirmed by 
the fact that in the wprodhan’s kabuliyut 
the residential part of the village is ex- 
pressly excluded. The result is that we 
must concur in the conclusion arrived at 
by both the original Court and the Court 
of first appeal that the prodhan had no 
right to lease these lands to “Mr. Stocking 
for the purpose of erecting buildings upon 
them, and that these lunds were lands 
which the prodhan had no right to settle 
at all, The result is that unless there 
be some equity or estoppel in the way of 
the plaintiffs they would be entitled to obtain 
a decree in ejectment. 

In order to determine the question of 
estoppel, the relations between Mr. Stocking 
and the plaintiff Company have to be care- 
fully considered. The Tata Iron and Steel 
Company appear to have started a con- 
struction of their main works in the ad- 
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joining village of Sakchi in the year 1909. 
The plaintiff Company entrusted the con- 
struction of their works to a Company 
named Julian Kennedy Sahlin and Company, 
Engineers, whose headquarters appeaf to 
be in Brussels. The Resident Engineer in 
charge of the construction work on behalf 
of the Brussels firm is named Mr. Ranken. 
Mr. Stocking came to Sakchi at the end 
of the July -1908 as a contractor under the 
Brussels firm Jullian Kennedy Sablin, and 
Co. At that time the plaintiff Company 
held a sub-lease of several villages including 
the village of Beldih which adjoins the 
village of Sakchi. When the main factory 
was being constructed in October 19809, Mr. 
Stocking took an informal lease from the 
prodhan of Weldih of the land which forms 
the subject of this case. There appears to 
be no reason to doubt his evidence that in 
consultation with Mr. Ranken and Mr. 
Ghosh, the zemindari Manager of the plaintiff 
Company, Mr. Stocking selected sites for 
the erection of buildings in the hope that 
the buildings would be employed for some 
purpose connected with the factory in the 
adjoining village of Sakchi. The buildings 
were of the nature of store houses, aerated- 
water factory and so forth. Mr. Stocking 
continued the construction of the buildings 
and had apparently prastically completed 
the stores in March 1911. In that month 
he received a letter from Mr. Padshah, the 
acting Manager, in which if was suggested 
that Mr. Stocking should defer further 
operations until the return of Mr. Wells, 
the permanent Manager, Mr. Stocking in 
spite of this letter continued to spend money 
upon erections on the land until he received 
in November 1911 an express warning that 
if he continued to do so it would be at 
his own risk and that the Company entered. 
a protest. He then appears to have ceased 
any further construction. 

The documentary evidence appears to 
commence with a letter from ©. C. Ghosh, 
the zemindart Manager of the plaintiff 
Company, dated the Ist October 1910 which 
supports Mr. Stocking’s evidence that the 
sites of the buildings were selected in con- 
sultation with him and Mr. Ranken. There 
was then a letter from. Mr, Stocking dated 
the 21st October 1910, addressed to Mr. 
Ranken, the Resident Engineer of the plain- 
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tif Company enslosing a rough sketch of 
the project of the land you have been so good 
to give me. The letter suggests that the 
togn which it is proposed to put up should 
be named after Mr. Ranken. Reference is 
made to the nature of the building which 
it is proposed to erect as a store. In 
this letter Mr. Stocking says that he would 
like to arrive at a thorough understanding 
with the plaintiff Company about the rent 
of the land so that he should not be put 
to difficulty when Mr. Ranken had left, and 
informs Mr. Ranken that he iutends to finish 
the buildings immediately. Mr. Stocking’s 
evidence, that Mr. Wells the General 
Manager was aware of what was being 
done, is confirmed by the correspondence 
which passed between Mr. Ranken and Mr. 
Wells towurds the end: of March 1911, 
after Mr. Padshab had warned Mr. 
Stocking that he had better not proceed 
farther until Mr. Wells returned. In a 
letter dated the 22nd March 1911 Mr. 
Ranken, during the latter’s absence, says 
that Mr. Darlington had privately 
informed him, Mr. Ranken, that the Board 
of the Company objected to Mr. Stocking 
building shops without the matter having 
_ been put before them. He refers to the fact 
that he, Mr. Ranken, had talked the matter 
over with Mr. Wells on several occasions 
and that Mr. Wells had not giver any 
stop order. We may. take it, therefore, 
that up to the date of the receipt of the 
letter from Mr. Padshah Mr. Stocking was 
given to understand that Mr. Wells, the 
General Manager of the plaintif Company, 
did not disapprove of what he was doing, 
and that the only question which remained 
to ba determined was the rent which Mr. 
Stosking should pay to the plaintiff Com- 
pany for the land upon which he was 
erecting these buildings. 


Now the powers of Mr. Wells as 
General Manager were contained in the 
powers-of-attorney which are on the 


record of the case. In these powers-of- 
attorney i5 is expressly provided that Mr. 
Wells shall have no power to transfer, 
assign or otherwise dispose of any of the 
property of the Company without the con- 
gent of the Managing Agents in writing 
previously obtained, and that such consent 
in writing should be annexed to the deed 
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of transfer, assignment or lease as the 
case may be. 

I have been unable to find anything 
in the evidence “to suggest that Mr. 
Wells was held out as having the power 
to dispose of the land of the Company in 
lease, and the letter written by Mr. Stock- 
ing to Mr. Ranken above referred to in 
October 1910 (Hxhibit 6) seems to suggest 
that Mr. Stocking was aware that the 
power of settling the terms upon which 
he should hold the land did not lie in 
the hands of Mr. Wells, He says in 
that letter, “I should like to get a 
thorough understanding with Messrs. Tata 
Iron and Steel Company about the rent 
of the land so that I should not be put 
to difficulty when you have left.” If it 
is permissible to speak of one’s knowledge 
about commercial arrangements in India 
apart from evidence, there can be little 
doubt that the power to dispose of landed 
property of a Company does not usually lie in 
the hand of the local Manger. No doubt, a 
principal is liable for all the acts of an agent 
which are within the authority usually confid- 
ed to an agent of that character, but it was 
not suggested that the power to lease land 
is an authority usually confided to an agent 
such as Mr. Wells was. So far as Mr. 
Ghosh the zemindart Manager is concerned, 
we have no evidence whatever as to what 
powers he actually had or what powers 
Mr. Stocking believed that he had. There 
is nothing in Mr. Stocking’s evidence to 
suggest that he was given to understand 
that either Mr. Wells or Mr. Ghosh had 
power to dispose of the lands belonging 
to the Company. There is another diffi- 
culty in the case, and that is this. It is 
very dificult to ascertain from Mr. Stock- 
ing’s evidence how much he had spent 
or what buildings had been erected when 
he got the first warning from Mr. 
Padshah. There is reason to believe that 
the storehonse at least was erected, but 
even that cannot be said with any degree 
of certainty. 

The principle of law upon which the 
majority of the House of Lords were 
agreed in the case of Ramsden y. Dyson 


(1) was as follows:— 


- (1) (1866) 1 TL. L- 129 at p.174; 12 Jur. (x. 8.) 


506; 14 W. R., 926, f 
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“If a stranger build on my land sup- 
posing it to be his own and I 
knowing it to be mine do not interfere 
-but leave him to go on, equity considers if to 
be dishonest in me to remain passive and 
afterwards to interfere and take the profit. 
But if a stranger build knowingly upon my 
land, there is no principle of equity which 


prevents me from insisting ‘on having 
back my land with all the additional 
value which the ocotpier bas im- 


prudently added to it.” Now it has not 
been made ‘out that Mr. Stocking was 
led by Mr. Wells’ acquiescence to be 
confirmed in the supposition that the 
land was his. On the contrary at the 
- yery initial stage Mr. Stocking recognised 
that the Company might claim the land, 
and with that in view enlisted the 
services of Mr. Ranken and the zemindarz 
Manager. For these reasons the. principle 
does not apply. 

The other principle may be 
follows: -~ 

“Tf a man,.. under an expestation created 
or encouraged by the owner that he shall 
have a certain interest in land, takes posses- 
sion of the land with the consent of the 
owner and upon the faith of such an ex- 
pectation with the knowledge of the owner 
and without objection by him lays out money 
upon the land, a Court of Equity’ will 
compel the owner to give effect to such 

expectation.” [Gregory v. Mighell (2) and 
Pliwaner y. Wellington Corporation (8) |. 

In the present instance even if it is 
possible to say that Mr. Wells created or 
encouraged any expectation, Mr. Wells 
conld not in fact give Mr. Stocking any 
interest in the land withont sanction. That 
being so, I fear that the case does not fall 
within the principle. 

The question whether the knowledge or 
acts of an agent can be attributed .to his 
principal depends upon the terms of the 
authority that the ageut has received. 
Blackburn v. Vigors (4). Having regard 


stated as 


a (1811) 18 Ves, (Jun) 828; 34 E. R, 341; 11 R. R. 


KN (1884)-9 A. C. 699; 68 L. J. P. C. 104; 51 L. T. 
5; 4Y J. P. 116. 
(4) (se) 12 A. C. 531 at p.537;57L. J.Q. B 
114; 57 L. T. 780; 36 W. R. 449; 6 Asp. M. C. 216. 
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to the limitation of Mr. Wells’ authority, 
it is not possible to say that his knowledge 
or acts with reference to Mr. Stocking’s 
activities can be attributed to the Compary. 

The result is that with some reluctance 
I feel compelled to say that Mr. Stocking 
has failed to make ont any case of equity 
or estoppel as against the Company and 1 
would, therefore, dismiss the appeal except 
in the matter of costs. -I would direct that 
there be no award of costs in any Court. 
The parties must bear their own costs 
throughout. 


ATKINSON, J.—I fully and entirely agree 
with my learned colleague. I would, how- 
ever, desire to add a few observations of 
my own by “way of addition to his judg- 
meut. l . 


In my opinion, having carefully perused 
the power-of-attorney under which Mr, 
Wells was appointed Agent and Manager 
of the Tata Iron and Steel Company, it 
would be quite impossible for Mr. Stock- 
ing to hope that he could successfully 
resist the plaintiff’s claim in this suit, 

Mr. Wells was appointed, by power-of- 
attorney duly registered, Agent and 
Manager of the plaintiff Company with. 
limited powers. Mr. Wells was thus a 
limited or conditional, as opposed to general, 
agent of the plaintiff Company. The ape 
pointment of Mr. Wells was by deed under. 
seal, The description of Mr. Wells as 
General Agent and Manager of the plaintiff 
Company cannot override the express limita- 
tion of authority contained in the deed 
itself. Where a principal gives an agent 
express authority to do a particular act or 
class of acts on his behalf, the principal 
is bound as against third persons by every 
act done by the agent, who is so expressly 
authorised, which is necessary for the proper ' 
execution of the business, even though the 
express authcrity is unknown to the third 
person; Hambro v. Burnand (5) and Mon- 
taignac v. Shitta (6). 

In so far as Mr. Wells transferred, 
agreed to transfer or acquiesced in Mr, 
Stocking’s occupation of the Company’s land 


(5) (1964) 2 K. B.10 at p. 19; 73 L. J. K. B. 669; 90 
L. T. 803; 52 W. R. 683; 9 Com. Cas, 251; 201. L. RB. 
8 
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in village Beldih as a tenant of the Com- 
pany, for the purpose of building a town 
or village thereon, heacted in violation of 
the authority conferred upon him under the 
power-of-attorney whereby he was appointed 
to act. If a person deals with a known 
agent endowed with limited authority and 
power, he is bound to ascertain the scope 
of the agent’s authority; otherwise if such 
a person deals with such an agent and the 
agent exceeds the limits of his authority, 
and the person so dealing with him inours 
loss or damage by reason of the, agent ex- 
seeding his authority, then such a person 
cannot hold the principal liable for the 
acts of the Agent done outside and beyond 
the scope of his authority. This, I think, is 
, the settled principle of law and applies with 
greater force and atringency to a case in 
which the Agent (as here) is appointed by 
deed. When an agent is appointed by a 
deed it is termed a power-of-attorney and 
such documents are always strictly construed 
by the Courts, according to well-resognised 
rules—Bryant v. La Banque Du Peuple (7) and 
Russo Ohinese Bank v. Li Yau Sam (8). 

In the first case cited above, their Lord- 
ships of the Privy Council say: “Nor was 
it disputed that powers-of-attorney are to 
be construed strictly, that is to say, that 
where anact purporting to be done under 
a power-of-attorney is challenged as being 
in excess of the authority conferred by the 
power it is necessary to show, ou a fair 
construction of the whole instrument, the 
authority in question is to be found within 
the four corners of the instrument, either 
in express terms or by necessary implica- 
tion”. 

In the second case cited their Lordships 
lay down the general law as to the limited 
authority of an agent in the following words: 
If the agent be held out as having only 
a limited authority to do on behalf of his 
principal acts of a particular class, then the 
principal is not bound by any act done out- 
side that authority, even though it be an act 
of that particular class, because,- the author- 
ity being thus represented to be limited, 
the party prejudiced has notice, and should 


(7) (1893) A. C. 170 at p. 177; 62 L. J.P.O. 68; 1 R. 
336; 68 L. T. 546; 41 W. R. 600. 

(8) (1910) A. GC. ,174; 79 L.J. P.C. 60; 10L L.T. 
689; 26 T. L. R. 203. 
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ascertain whether or not the act is autho- 
rised.”’ 

The authcrity soonferred by the power-of- 
attorney must, therefore, be strictly adhered 
to. If the authority is exercised in excess 
of and outside the reasonable scope of its 
special powers, the third party will be unable 
Ce sai the princiral liable, Jacobs v, Morris 

9). 

Mr. Stocking admits in his evidence that 
although he knew that Mr. Wells was the 
Agentand Manager of the plaintiff Company 
he made no enquiry at any timeas to the 
nature or measure of his authority. In this 
state ofthings it would be impossible to 
hold the plaintiff Company liabie for the 
aclis of its agent in excess of his authority. 
Now would acts by Mr, Wells which 
amounted to an acquiescence by him in the 
grauting of the propcsed lease to Mr. Stock- 
ing, coupled with bis use and enjoyment 
of the land in suit for building purposes, 
create a right by way of estoppel in favour 
of Mr. Stocking as against the plaintiff 
Company? 

No argument was addressed to us on be- 
half of the plaintiff touching the question 
of Mr. Wells haying exceeded his authority 
under the terms of the power-of-attorney; 
but that seems to me to be the real and 
vital matter in the case and one which 
renders the defense put forward by Mr. 
Stocking quite unsustainable. 

I regret very muah that Mr, Stocking 
has no legal redress, as it appears to me 
that he has suffered much inconvenience 
and loss by the acts of the servants of the 
plaintiff Company for which, however, the 
Company is not responsible in point of law. 

I agree, therefore, with my learned 
colleague that this appeal should bə dis- 
missed and I concur with the form of the 
order as to costs in all Courts. 


Appeal dismissed. 
(9) (1902) 1 Ch. 816; 71 L. J. Ch, 363; 50 W. R. 37); 
86 L. T. 276; 18 T. L. R. 384, 
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BOMBAY HIGH COURT. 
Seconp CIVIL Appear No. 1 or 1916, 
February 2, 1917. 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
DADASAHEB DASRATHRAOQ— 


PLaINtiIFF— APPELLANT 
VETSUS 
BAI NAHANI AND anotaErR—-Derenpants— 
RESPONDENTS. 


Evidence Act (I of 1872), 8. 115—Estoppel— Minor, 
representation by, thathe is major, effect of—‘‘Person,” 
whether includes minor, 

The meaning of “a person” in section 115 of the 
Evidence Act cannot be cantracted soasto exclude 
from its connotation all persons declared under the 
Contract Act incompetent to contract. [p. 180, col. 2; 
p. 181, col, 1] 

Where a person, not being clearly a minor in 
appearance, represents to another, and so inten- 
tionally causes that other to believe, that he is a 
major and on the faith ofthat belief causes that 
other to part with his money, he is estopped from 
subsequently pleading minority and proving it. [p. 
180, col. 2; p. 181, col. 1.) 

Ganesh Lala v. Bapu, 21 B. 198; 11 Ind. Dec. (xN. 8.) 
"138, followed. 

Per Heaton, J.—In general the word ‘person’ when 
usedin the Evidence Act is used in its ordinary sense, 
and it ig used in that ordinary sense in the case of 
section 115 of the Act also. There is nothing in that 
section which suggests that there should be an 
limitation put upon the word “person.” [p. 181, col. 1. 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal No. 
16 of 1913, confirming ‘the decree passed 
by the Additional Joint Subordinate Judge, 
Ahmedabad, in Civil Suit No. 660 of 1911. 

Mr. T. R. Desar, for the Appellant. 


Mr. G. N, Thakor, for the Respondent. 


JUDGMENT. 

Beaman, J.—The plaintiff sued to recover 
possession of a house which he bought 
under a registered sale-deed from defend- 
ants Nos. 1 and 2 The defendant No. i 
is the mother of the defendant No. 2. The 
defendant No. 2 pleaded minority. The 
lower Appellate Court found as facts that 
the defendant No. 2, not being olearly a 
minor in appearance, represented to tbe 
plaintiff, and so intentionally caused the 
plaintiff to believe, that he was a major 
and on the faith of that belief to part 
with her money. The learned Judge 
of first appeal is clearly of opinion that 
the belief was induced by the express de- 
claration of the defendant No. 2 and that in 
all the circumstances it was a reasonable belief, 

The question, then, is whether the learned 
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Judge below was right in holding that 
the defendant No. 2 was now estopped from 
pleading minority and proving it. The point 
is directly covered by authority. It was held 
in the case of Ganesh Lala v. Bapu (1) that in 
precisely similar circumstances a person 
situated as the defendant No. 2 is situated 
here was estopped under section 115 -of 
the Indian Evidence Act, 1872. We have 
been referred to numerons decisions in the 
Caleutta High Court which take a some- 
what different view of the scope of section 
115 as well as to a large number of English 
decisions commencing with Johnson v. Pye 
(2) and sovering more than a century and 
a half. We are not, however, prepared 
to dissent from the desision of this High 
Court in Ganesh Lala v. Bapu (1). We are 
not prepared so to contract the meaning of 
a person’ in section 115 as to exclude 
from its counotation all persons declared 
under the Indian Contract Ast incompetent 
to contract. It is upon this ground and 
this ground alone, as far as we can see, 
that the Calcutta High Court was able to 
get over the difficulty occasioned by sec- 
tion 115. The long current of authorities 
we have considered appears to us to reveal 
a constant confusion of thonght between 
what is true estoppel and what may be 
the effect of fraudulent misrepresentation 
by a minor, -We are not, however, con- 
cerned with any considerations proper to 
the latter point. Estoppel is a law of 
allegation and proof, and if we are right 
in our interpretation of section 115, then 
the defendant No. 2, being ‘a person’ with- 
in the contemplation of that section and 
having by direct declaration intentionally 
caused the plaintiff to believe that he was a 
major, is precluded absolutely from denying 
the truth of that assertion, that is to say, he 
might not plead — much less prove—that af 
the time the conveyance was executed, he was 
in fact a minor. The point is not, as 
seems too often to be assumed, what would 
be the effect upon such a transaction of 
minority as a fact, but it is this that if the 
law of estoppel ba correctly and strictly 
enforced, the Court is not to know that 
the defendant No. 2 was in fact a minor 
at all. The whole trial must proceed ‘upon 
(1) 21 B. 198; 11 Ind. Deo. (N. s.) 183. 
(2) (1665) 1 Sid, 258; 82 E, R, 1091. 
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the footing of that being true which he 
represented and caused the plaintiff to 
believe to be true, viz., that he was a major, 
Fraudulent misrepresentation is upon a totally 
“different footing. Inthe large majority of 
cases of fraudulent misrepresentation it is 
the party who has suffered by it who 
desires the truth to be known and to 
obtain relief on that basis. That, of course, 
i3 & doctrine wholly outside the law of 
estoppel proper and should never be confus. 
ed with it.” In our opinion the learned 
Judge of first appeal has correctly appreciat- 
ed the law, and we think that no sufficient 
grounds have been shown us for dissenting 
from the judgment of the Division Bench 
in Ganesh Lala v. Bapu (1) where that law 
was clearly laid down and so disturbing the 
decree of the lower Appellate Court. 

We think that this appeal should be dis- 


. missed with costs. 


Heatos, J.—I concur in the conclusions 
arrived at. Section 115 of the Indian 
Evidence Act must, in my opinion, apply 
unless the word ‘person’ occurring in that 
section is construed in some limited way 
so asto excldde minors. There is nothing 
in the sestion itself which suggests that 
there should be any limitation put upon 
the meaning of the word ‘person’ and whan 
we turn to section 118 a little further on, 
we findthere the word person’ is used in 
its ordinary comprehensive sense. So it is 
again in section 122. We have, therefore, 
clear indications that in general the word 
‘person’ when used in this Evidence Act 
is used in its ordinary sense, and I think 
that it is used in that ordinary sense in 
the particular case of section 115 also, 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ApPEAL Peos Oaper No. 75 or 1916. 
June 25, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Greaves. 

BRAJA NATH PAL CHOWDHURY— 
Derenpant No, J— APPELLANT 
versus 
SURENDRA KRISHNA ROY AND O0THERS— 

PLAINTI RES, AND KRISHNAPADAȘ! 
CHOWDHURY AND OTHERS-—REMAINING 


DerenDANTs—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V, r. 17, 0. 
IX, r. 138--Summons, service of, place of —Mortgage suit 
—-Ex parte decree—Application to set aside decree 
by some defendanis—Decree, entire, whether to be set 
aside, 

On the refusalof a defendant to accept summons, 
attempted to be served upon him at a place where 
he does not ordinarily reside, the summons must be 
served inthe honse in which he ordinarily lives. 
[p. 182,00}. 2.] 


Where, on the application of some of the defend. 
ants for setting aside a mortgage decree passed 
ex parte against them, the decree isset aside, it 
should be set aside in its entirety. [p. 183, col, 1.] 

Appeal against the order of the second 
Subordinate Judge, Hooghly, dated the 18th 
December 1915. 


FACTS of the case appear from the jadg- 
ment. 


Mr. B. Ohuckerbutty (with him Babu Man- 
matha Nath Ganguly), forthe Appellant: —The 
suit was decided in the absence of the appel- 
lant and without any notiee to him and his 
case is that as the summonses were suppressed, 
the suit should be re-heard in his presence. 
The appellant has heen living for the last 
fifteen orsixteen years in hishouseat Cawnpore 
and the notice is said to have been served by 
hanging the same at his kafehery at Bantra 
where the mortgaged property is situate. The 
peon whois said to have served the notice says 
that at the time when the summons was 
served, the defendant was lying ill on the 
verandah of the second floor of his house at 
Bantra; but does not say how he came to know 
of his illness. Practically there was no service 
of summons, and even if there was any, it was 
illegal as not having been made in accordance 
with the provisions of the Civil Procedure 
Code. So the ex parte decree should be _set 
aside and the case should be re-heard. 


Babu Akshoy Kumar Banerji, for, the Rəs- 
pondents;—The summons in this case was 
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properly served. Where the defendant or his 
agent refuses to sign the acknowledgment the 
serving officer shall affix a copy of the sum- 
mons on some conspicuous place of the house 
in which the defendant resides or carries on 
business or personally works for gain. See 
Order V, rule 17, Civil Procedure Code. In 
this case both the defendant and his agent re- 
fused to sign the acknowledgment and hence 
the peon, in affixing the scopy of the notice 
on the outer door of the defendant’s katchery, 
acted acsording to law. As the defendant bar 
not been able to show any sufficient cause for 
his absence, the decision of the lower Court 


should not be interfered with. At Bantra 


the defendant carries on his zemdindari 
business and hence the service at Bantra was 
a good service. 

[Moogesser, J.—Zemindari is not such a 
ae as is contemplated by Order V, rule 
17.47 

But the agent of the defendant who was 
there got notice of this suit, and presumably 
he must have informed the defendant of this 
‘suit. The defendant should not be allowed 
to put forward any excuse if he had actual 
notice of the suit, 

JUDGMENT.—This isan appeal against 
an order refusing to set aside an er parte 
decree. The decree was made in a mortgage 
suit on the 2ist January 1913. The appli- 
cation to set aside the decree was made on 
the 17th April1915. The Subordinate Judge 
lias dismissed the application on the ground 
that the summons was duly served upon the 
applicant. In our opinion the evidence does 
not support ‘that conclusion. The summons 
is said to have been served on the lst Decem- 
ber 1912 at a place called Bantra in the 
District of Howrah. The case for the petitioner 
is that he resides ordinarily in his house at 
Cawnpore in the same District and that he has 
done so for many years past. He further 
asserts that on the day the summons is said to 
have been served, he was not in Bantra, but 
in his house at Cawnpore. These statements 
were made on oath and make ont a prima 
facie case. To rebut this, the decree-holders 
bring forward the peon who served the sum- 
mons, The indentifier is not produced because 
he is dead, and the witnesses to the service 
have not been called because apparently they 
cannot be found. ‘The oral testimony of the 
peon is extremely unsatisfactory and his 
statements in the return of service are 
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equally unsatisfactory. The statements 
come to this, that he went to serve the 
summons to Bantra and that the first defend- 
ant (the appellant before us) wasin the 
verandah upstairs in a state of illness.” So he 
sent the summons through Chandra Kanta 
Sil, agent of the defendants, and asked for its 
receipt. As the receipt was not granted, the 
summons was affixed in the usual manner at 
the outer door of the house. The recital in 
the return does not state that the peon went 
upstairs and met the first defendant. It is 
extremely unlikely that he should have done 
so. He does not state how he learnt that the 
first defendant was lyingin a state of illness 
upstairs. His evidence given in the present 
proceedings does not clear up the matter. 
Apparently it was hearsay.. But even if the 
first defendant was in the honse at Bantra at 
the time, the question arises, whether the ser- 
vice effected at the place was good service upon 
him under Order V, rule 17, Code of Civil 
Procedure.. If we assume that the first defènd- 
ant refused to accept the summons sent to 
him, the summons would have to be served in 
the house in which he ordinarily lived. 
According to the appellant he lives ordinarily 
in his Fouse at Cawnpore and has done so 
for many years past. That statement stands 
practically uncontradicted Consequently we 
cannot hold that service was effected upon 
the first defendant in accordance with law. 

We may point out that within two days of 
the alleged- service, one of the defendants 
Kunjo Bihary Pal Chowdhury appeared before 
the Subordinate Judge and stated that the 
summons had been left in the louse at 
Bantra, although some of the defendants had 
not resided there, and stated specifically that 
the defendant Braja Nath Pal Chowdhury 
who is the appellant before us lived at his 
own house in village Cawnpore. It is extreme- 
ly unlikely that this statement is untrue 
and should have been made in view of a 
possible application by Braja Nath Pal 
Chowdhury for setting aside the ex parte 
decree which might be made against him. 

It has finally beenargued that the application 
is barred by limitation. Under Article 164 of 
the First Schedule to the Indian Limitation 
Act, the application has to be presented 
within thirty days of the date of the desree or 
of the date on which the petitioner becomes 
aware of the decree. The petitioner states 
on oath that the application was made within 
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two days of the date when he first became 
aware of the decree. It is suggested, 
however, that he must have been aware of 
the decree many months earlier, because 
summons was served upon him from this 
Court of a Rule obtained by the respondent 
to amend the decree which had been-made in 
the suit. Thé Subordinate Judge has not 
accepted this evidence and in our opinion very 
properly. The respondent has not produced 
the primary evidence of the service of the 
Rule. He might have easily done so by 
applying for copies of the ‘papers from the 
record of this Court. We are, therefore, of 
opinion that the application was mada in 
time. ` 

The result is that this appeal is allowed, 
the decree of the Court below set aside and 
, the suitrevived. The Subordinate Judge will 
take np the case for disposal as early as 
possible. As the decree was made in a mort- 
gage suit and asthe usual accounts must be 
taken in the presence of all the defendants, 
the entire decree is set aside, the whole case 
will be under the consideration of the Sub. 
ordinate Judge. The costs of the trial up to 
the present stage will be costs in the cause. 
The appellant is entitled to his costs of this 
appeal from the plaintiffs-respondents. We 
assess the hearing fee in this Court at two 
gold mohurs., 

Let the record be sent down as early as 
possible. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1363 
or 1915. 

February 23, 19.7. 
Present—Justice Sir John Woodroffe, Kr., and 
Justice Sir Asutosh Mookerjee. KT. 
KAILASH CHANDRA SOMADDAR— 

DEFENDANT—APPELLANT 


VETSUS 
REVATI MOHAN ROY CHOWDHURY 


AND OTHERS — PLAINTIFFS— RESPONDENTS. 

Letters Patent (Cal.) s. 15 — Review of Division Bench 
judgment—Application refusei by Single Judge of 
High Court—Appeal, 

An application for review of a judgment of a 
Division Beuch of the High Court was refused by 
ona pf the Judges constituting the Bench, the other 
Judge having ceased tobea Judge of the Court at 
the time: 


~ Held, that no appeal under section 15 of the Letters 
Patent lay fromthe order of the Single Judge 
refusing the application for review. [p. 184, col. 1.] 


Appeal against the order of Mr. Justice 
Teunon, dated the 28th November 1916. 

FACTS appear from the judgment. 

On the appeal being called on, the 
Vakil for’ the appellant was asked by Mr. 
Justice Mookerjee to show how an appeul lay 
from the order in question. 

Babu Jyotish Chandra Hazra (with him Babu 
Mohesh Chandra Banerji) submitted that the 
order appealed against was a ‘judgment’ 
within the meaning of clause 15 of the Letters 
Patent. The word ‘judgment’ has not been 
defined in the Letters Patent. Therefore, 
we must look to the definition of the word as 
given in the Civil Procedure Code. The 
word ‘judgment’ as given in the Code means 
the statement given by the Judge of the 
grounds of a decree or order. In the present 
ease the order of Mr. Justice Teunon dismiss- 
ing the application for review is a judgment; 
it is to begin with an order—no one can dis- 
pute that—-then the order also gives 
reasons, the reasons why the application for 
review should mot be granted. I would refer to 
a case, Mathura Sundari Dassi v. Haran 
Ohandra Shaha (1), where his Lordship 
Mr. Justice Mookerjee observed that an order 
rejecting an application is a judgment and 
his Lordship further remarked that if such a 
ease comes before his Lordship, he will not 
hesitate to refer the case to a Fall Bench. 
Here is a case of that description and I 
would invite your Lordships either to admit 
the appealor to refer the case to a Full Bench. 

[ Wooprorre, J.—But that is a different 
case altogether. | 

‘Qaite true but the observations of 
Mookerjee, J., are clearly in my favour, 

{Wooororre, J.—Are not the reported 
cases against you? 

Yes, my Lord. 


JUDGMENT. 

Wooprorre, J.—Appeal from Appellate 
Decree No. 1363 of 1915 was dismissed by 
Mr. Justice Teunon and Mr. Justice Smither 
on the 4th of August 1916. An application 
for review of the judgment passed in the 
appeal was presented before Mr. Justice 
Teunon onthe 28th of Novemher 19.6, when 


Mr. Justice Smither had ceased to be a Judge 
(1) 34 Ind. Cas. 63% 230. L, J. 413 at p. 482; 20 
0. W. N, 694; 43 C. 857, 
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of this Court. The application was rejected 
by Mr, Justice Teunon, sitting alone. Against 
the order rejecting the application for review 
this appeal is songht to be preferred under 
section 15 of the Letters Patent. The papers 
have Leen put before us for our orders upon 
the question as to whether the present 
appeal should be registered. It is suggested 
to us that we might direct the appeal to be 
registered subject to objection at the bearing, 
But in the present case no useful end would 
be served by such a course, seeing that we 
are prepared to deal with the matter at 
once. 

It has not been contested before us that 
Mr. Justice Teunon had jurisdiction to pass 
the order which he did and that Mr. Justice 
Smither, having ceased to be a Judge, Mr. 
Justice Teunon was in fact the only Judge 
who could deal with the application which 
was presented to him. If the application 
had been made to both Judges, that is, if 
Mr. Justice Smither had remained a member 
of the Court at the time the application was 
made, the order could not have come before 
us. There can be no appeal merely because 
Mr. Justice Teunon, who was the only Judge 
who, under the circumstances, could hear the 
case, disposed of the application as a Sing'e 
Judge. The intention of the Legislature 
was that an application for review should be 
entertained by the Judges or Judge who heard 
thé case and no one else., If we were to give 
effect to the argument before us the result 
would be this: It is admitted by the learned 
Vakil who appeared before us that we should 
be invited to say that Mr. Justice Tennon 
erred in not granting the application for 
review, and that he ought to have granted 
the application and should have made the 
Rule absolute. In other words, we should 
have to consider not merely the judgment of 
one Judge of this Court, but the judgment of 
two Judges of this Court of which review was 
sought by the application before Mr. Justice 
Tennon. 


Tt is admitted by the learned Vakil who 
appears before us that there is no authority 
which directly supports his argument. On 
the contrary, there are three decisions which 
are directly adverse to it, namely, those 
reported as Musammat Rughoo Bibee v. Noor 
Jehan Begum (2), Aubhoy Churn Mohunt vy. 


(2) 12 W, R. 459; 4 B. ta R A. O, J, 19. 
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Shamont Lochun Mohunt (3) and Mulji Virjt v. 
Bangabashi Saha (4). The decision in 
Mathura Sundari Dassi v. Hargn Ohandra 
Shaha (1) is distinguishable, in that there 
it was held that the application was noten 
application for review of judgment. Whe- 
ther that decision on this point was correct 
or not, we need not here consider; but it has 
obviously no bearing upon the matter now 
before us, which is a question whether gn 
appeal does or does not lie from the order of 
a Single Judge refusing an application for 
what is admitfedly a review. 

In these circumstances we must direst that 
the memorandum of appeal be rejected- on 
the ground that no appeal lies to us from 
the order of Mr. Justice Teunon of the 28th 
of November 1916, 


Appeal rejected, 
(3) 16 C. 788; 8 Ind. Dec, (N. s.) 523. 
(4) 9 C. W. N. 602. 
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MADRAS HIGH COURT. 
Lerrers Parent Arrear No. 175 or 1915. 

l February 23, 1917. 
Present:—Sir John Wallis, Krt., Chief Justice, 
Mr. Justice Oldfield and Mr. Justice 
Seshagiri Atyar. 

HUSSAIN SAHIB AND OTHERS— DEFENDANTS 
Nos. 9, 10, 12 AND 13—APPELLANTS 
VETSUS 
HASSAN SAIB AND OTAERS— PLAINTIFFS AND 
Desrenpants Nos. 2 ro 5, 7, 8, 15, 16, 18 ro 22, 


24 To 51-— RESPONDENTS, 

Custom—Hindu Law-—-Muhammadans, adoption by, 
of Hindu manners and customs—Nawayats of South 
Canara—Joint family trade - Preswmption—— Evidence 
—Law applicable—Hstoppel— Action and conduct of 
parties, 

Where a Muhammadan trading family so far con- 
formed to Hindu customs that they lived as members 
of a joint family, purchased properties indis- 
criminately in the names of the members and showed 
themselves averse to division. and conducted them- 
selvesas a Hindu family for many years: 

Held, that a suit for partition would lie and the 
shares would be allocated according to the principles 
of Hindu Law. [p. 188, col. 1; p. 189, col. 2.] 


Held, further, that the fact that the parties belonged 
to the class of Nawayats who, many years ago, 
married Konkani women and largely conformed to 
Hindu manners and usages, may be taken into 
account with the rest of the evidence for the purpose 
of explaining the footing on which they lived and 
traded forso many years [p. 188, col. 1] 
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Actions and conduct of parties might give rise to 
estoppel, when such actions and conduct have pro- 
duced alteration of circumstances so great that 
without great loss and inconvenience the parties 
ee be put back in their original position. |p. 188, 
col, 1. 

Mahomed Musa v. Aghore Kumar. Ganguli, 28 Tnd, 
Cas. 980; 42 C. 801; 19 O. W. N. 250; 13 A. L. J. 
229; 17 M. L. T. 148; 2 L. W. 258; 21 C. L. J. 23); 
28 M. L, J. 548; 17 Bom. L. R. 420; (1915) M. W. N. 
621; 42 I A. 1 (P. C.), followed. 

Appeal under clause 15 of the Letters 
Patent, against the judgments of Mr. 
Justice Sadasiva Aiyar and Mr, Justice 
Tyabji, reported as 31 Ind. Cas. 927, 
in Appeal Suit No. 90 of 1911, preferred to 
the High Court against the decree of the 
District Court of South Canara, in Original 
Suit No. 6 of 1910. 

Mr. B. Sitarama Rao, for the Appellants. 

Messrs. J, L. Rosario and H. Balakrishna 


"Row, for the Respondents. 


ha 


JUDGMNNT. 


Watus, C. J.—-This is an appeal from the 
prevailing judgment of Mr. Justice Sadasiva 
Aiyar affirming the judgment’ of the Dis- 
trict Judge of South Canara, Mr. Justice 
Tyabji dissenting. 


The parties are Muhammadans and the 
suit was brought by the plaintiff for parti- 
tion of the suit properties which, he alleged, 
belonged to the joint family of the plaint- 
iff and the defendants. The parties are 
descendants of one Abdul Razak, whose four 
sons executed a partition deed in 1818. Their 
family residence was at Mankiin North Canara, 
but the third brother Hussain Sahib with the 
assistance of the 4th brother Hammed Sahib 
started business at Sonda in Sonth Canara. 
That business has been carried on down 
to the present time by the two brothers 
and their descendants. Various properties 
had been acquired in the name of one or 
other of the senior members of the family 
and all’ the members, of the family have 
been maintained out of the income of pro- 
perties and the profits of the business. 
The accounts which have been preserved 
show that during the lifetime of Hassan, who 
died in 1870, accounts were kept in his name, 
and that since that time, they have been kept 
in the name of representatives of the senior 
and junior branches. In the course of years 
the .descenfants of the younger brother 
Hammed became more numerous than the 


‘descendants of the elder brother Hassan 


INDIAN OASES, 


185 


and the family have now four residences 
at Manki, three of which are cecupied by 
descendants of the junior brother. If thig 
were all the evidence in thecase, the con- 
clusion would naturally follow that the two 
brothers of the family were living and trading 
together on equal terms. It is quite common 
for the descendants of a Muhammadan trader 
to live and trade together for more than one 
generation and to aequire property in the 
names of one or other male members of 
the family, and in such a oase the property 
is understood to be held for the several 
members of the family in the shares to which 
they are entitled under Muhammadan Law 
in succession to the common ancestor. Such 
& case recently came before this Court in a 
suit for the partition of properties of one 
of the leading Muhammadan firms in Madras. 
The present case, however, is not so simple. 
The contesting defendants rely on the 
partition of 1818 and on a document 
Exhibit XVI which is said to haye been 
executed by Hassan, the senior brother, in 


‘1845 before starting on a pilgrimage to 


the holy places and purports to bein the 
handwriting of the younger brother Hammed 
and to be written with his full consent. 
The evidence of the aged witnesses who 
were called to speak to its execution is 
practically worthless, as was pointed out by 
the District Judge. But other witnesses speak 
to the handwriting of some of the attesting 
witnesses and one of the plaintiff’s witnesses 
speaks to a recognition of the document 
by some of the junior branch. It is also 
admitted by some members cf the junior 
branch in their written statemeut in this 
case. Hxhibit XVI has been accepted by 
the District Judge and the two learned 
Judges who heard the appeal and we are 
not prepared to differ from them. It recites 
that Hassan had carried on business and 
had acquired property of the value therein 
mentioned, and states that deducting 
Re. 500 which he took on starting for Mecca 
the balance had been distributed into eight 
shares, of which his younger brother Hammed 
Sahib, who had been with him till then 
doing such acts as he was directed to do 
and who was to remain when he started 
for Mecca, was to have one; another share 


“was to go to his wife and the remainder to 


his son Moiddin Sahib, who was to pay his two 
gisters Rs, 1,600. 
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It has been found by the District Judge 
and by the two learned Judges who heard 
the appeal that this document was never 
acted upon. Hassan Sahib returned from 
the pilgrimage and the business was carried 
on without any division. Mr. Justice Tyabji 
was further of opinion that in the events 
which happened no effeat could be given to 
it. He, however, relied strongly on the 
recitals which it contained, that the business 
and properties therein referred to belonged to 
Hassan, the senior brother, as was admitted 
by the junior brother, and in these circum- 
stances he was inclined to think that tha 
business continned ‘to belong to Hassan 
until his death in 1870. This was also 
the position taken up by the appellants in 
their 23rd ground of appeal, .where they 
say that “The lower Court ought to have 
held that members of Hammed’s branch 
were only servants, assistants and managers 
and payments made to them were either 
by way of wages or as charity.” On the 
hearing of the appeal it was realised that 
this was too extreme a position, and Mr. K. 
Srinivasa Iyengar who appeared for the appel- 
lants conceded that theyshould be entitled 
to a one-eighth share, and acting on this gon- 
cession Mr. Justice Tyabji in his judgment 
awarded them a th share down to death of 
Hassan in 1870. As to the subsequent period 
he considered that an agreement between the. 
two branches to share equally in the future 
profits of the business might be inferred 
from the fact that the subsequent accounts 
stood in the names of members of both 
branches. 

Or the other hand, Mr. Justice Sadasiva 
Aiyar was of opinion that the conduct of the 
two brothers and the members of the family 
after Hasean’s return from the pilgrimage 
about 1845 wassuch as might be expected 
from brothers who considered themselves 
equal partners in the business and equal 
so-owners of all their properties, and he 
accordingly agreed with the District Judge 
that the two branches were entitled to 
partition in equal shares. On the whole, I 
have come to the conclusion that this is 
the right conclusion to be derived from the 
evidence as a whole. I fully appreciate, 
if I may say so, the force of Tyabji, J.’s 
observations as to the danger of attaching 
too much importance te the fact that in 
a trading family like this ẹ son or junior 
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brother has been allowed to take part in 
the management and been maintained ont 
of the profits. I have offen had to try 
cases in which claims to a partnership or 
a share arising out of facts like this 
haye been made and failed. Every case, 
however, must stand on its own circum: 
stances. In this case the plaint was pre- 
sented in January 1909 and we have to 
draw inferences from the course of conduct 
pursued for over sixty years by both branches. 
Assuming that properties of the valne men- 
tioned in Exhibit XVI bslonged to Hassan 
in 1845, itis not shown that the younger 
brother who got a share on the partition 
in 1818 had no other property of his own. 
Exhibits XVIIT, XX and XIX show that 
three items of the suit properties were 
acquired in his name in the years 1844, 
1846 and 1849. Exhibits XXVI, XXVIT 
and XOV show properties acquired in 
Hassan’s name in 1836, 1848 and 1854.” 
Hammed, admittedly, managed the business 
during his brother’s absence on pilgrimage. 
There is nothing in the evidence to suggest 
that after his return they agreed to .go on 
trading on the basis that Hammed and his 
family should be entitled only to'a one-eighth 
share on the basis of Exhibit XVI. There is 
no direct evidence of any specific agreement as 
to the terms on which they were to carry 
on the business and all that we can do is 
to draw the’ appropriate inference from 
their subsequent conduct, It is not sug- 
gested that during Hasean’s lifetime or 
subsequently, the membersof the junior branch 
were treated in any way less favourably 
than the senior branch. On the contrary, 
owing to their larger numbers, much larger 
expenditure was incurred on them. When 
the junior brother Hammed died in 1666, 
the properties, Exhibits XVIU, XIX and XX 
which stood in bisname aud which the contest- 
ing defendants suggest were held by him benami 
for the elder brother Hassan, were transfer- 
red not to Hassan’s name but to the name 
of his eldest son Dodda Moidin. But this 
may be explained on the ground that he 
was then looking after the properties at 
Manki. The transfer, as Exhibit A shows, was 
made with the consent of his son Abdul 
Razak. Hassan died in 1870 and his eldest son 
Moidin died in 1889. Exhibit Bis the genea- 
logy prepared by the village officers on that 
ogsasion and shows tbhe-familyas consisting 
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of the two sons of Abdul Razak, namely, 
Hassan and Hammed and their descendants. 
And Exhibit © is the application for the 
transfer of registry of the properties 
standing in his name. It describes the 
descendants of Hassan as near heir, and 
the descendants of Hammed as distant 
heirs and is signed by both branches. 
The person described as near heirs were 
the persons entitled to succeed under the 
Muhammadan Law and the mention of the 
others shows that they were regarded as 
having an interest in the properties. These 
properties, referred to in Exhibit ©, were 
the properties in North Canara. The pro- 
perties in South Canara were transferred to 
the name of Abdul Razak of the junior branch 
who was managing the business. at Sonda. 
On his death the properties standing in his 
name were registered in the name of his half- 
brother Sanna Hassan. In 1897 both 
Dodda and Sanna died within a day of 
each other. Exhibit D is a genealogy pre- 
pared on that occasion. Itis signed by the 
members of both branches and states 
that “all the heirs mentioned herein (that 
is to say, all the surviving members of 
both branches) belong to an undivided 
family. Besides these there is no cther 
near heir”. The question was settled by 
a comprcemise. Some of the properties were 
registered in the name of the 9th defendant 
of the senior branch and the restin the 
name of Mahomed Siddiq of the junior 
branch, Exhibits Fl and F 2. Exhibit El is 
the siatement taken from the contesting 9th 
defendant in this suit. He’ says: “The 
deceased and Lare elder and younger brothers 
and there are heirs of the secord branch 
and being members of an undivided 
family, not only the management of the 
Jands but all remaining affairs are conducted 
as a whole by our household.’ This is 
avery significant statement. He goes on to 
say that, as senior member ofthe senior 
branch, he alone was the hukdar or 
manager and that it would. not be con- 
venient thatthe property should be registered 
in the name of the widow. And in another 
statement, Exhibit E 2, he says: “Now I being 
the chief heir of the deceased and moreover 
I being the heir according to law and Muham- 
madan Shastras, I state that the kudiala may 
be entered in my name. In the undiyided 
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family of the two branches andin our household 
my father looked after the management until 
his death and all the members of the family 
are supplied with necessaries from our house- 
hold. The kudtala should be transferred to my 
name as stated by me.” Exhibit E 3 by the 
22nd defendant stated that they were the 
members of an undivided family but that 
the registry should be in the name of 
the wife of the deceased. Exhibit E4, a 
statement from the plaintiff’: father, stated 
that “the members of this family as well 
as the members of the family of Moidin 


Sahib were undivided up till now. We 
are living together as members of an 
undivded family,” but that he bad no 


objection to the kudtala being transferred 
tothe widow’s name. Exhibit [5 is the 
widow’s statement. She also stated that “the 
deceased, my husband and his brothers 


and all the heirs shown in the annexed 
genealogy are members of an undivided 
family. No division has been made up 


to this time.” This is clearly a statement 
that they were all interested in the pro- 
perties. Exhibit E7 is a statement of Alli 
Sahib, a member of the junior branch, 
which objected to some of the properties 
being transferred to the name of Hammed 
Sahib son of the deceased on the ground 
that he remained in Manki village, where- 
as the kudtala of the properties in Souda 
had, therefore, been transferred to the 
names of persons who remained there to 
look after the management of the pro. 
perties. 

These statements, made by members of 
both branches in Exhibit E series that both 
branches were members of an undivided 
family and interested, as heirs, in the 
properties to be registered, are, I think, 
very important evidence of the terms on 
which the two branches lived and carried 
on business for sixty years before the 
institution of this suit. It seems to me 
to amount to an admission on the part of 
the senior branch that the junior branch 
were interested in all the properties as 
well as in the business; and when with 
this we consider the facts that the busi- 
ness was oarried cn since 1870 in the 
names «f members of the senior and 
branches axd that the junior 


branch, admittedly, were dealt with on 
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terms of perfect equality with the senior 
branch and owing to their numbers had 
three establishments maintained for them 
at Mank’ as against one for the senior 
branch, the proper’ inference, I think, is 
that for a very long series of years the 
two branches lived and traded tegether on 
the footing that they were entitled to 
equal shares in all the properties as well 


as in the business; in other words, that 
they acted as if the business had been 
carried on from the first by the two 


brothers Hassan and Hammed without 
any division’ between them, Something is 
said in the judgments of the learned 
Judges about the fact that the parties 
belong to the class of ‘Navayats’ or new 
comers, who many years ago, married 
Konkani women and as found in Khatija v. 
Ismail (1) Gonformed to Hindu customs 
and manners to a very great extent and 
were not over fond of division. 

It is not the plaintiff’s case here that the 
family isin any way bound by therules of Hindu 
Law. But I think that the fact that they 
belong to this class of Navayats may be 
taken into account with the rest of the 
evidence, for the purpose of explaining the 
footing on which they lived and traded for 
go many years. 

Lastly, I think there is great force in 
the observation of Sadasiva, Aiyar, J., as 
to the application to this case of the recent 
ruling oftheir Lordships of the Judicial 


Committee in Mahomed Musa y. Aghore 
Kumar Gangult (2) that  Actings and 
conduct of parties might give rise to 


estoppel, where such actings and conduct 
have produced alterations of circumstances 


so great that without great loss and 
inconvenience the parties cannot be put 
back in their origina] position”. 

For thesé reasons, I agree’ with the 


judgment of Sadasiva Aiyar, J., and would 
dismiss the appeal with costs, 

OLDFIELD, J.—I agree and have nothing 
to add. 

Sespacir: Aryar, J.—I agree. I 
thatit is only the absence of 


confess 
reliable 


(1) 12 M. 380; 4 Ind, Dec. (x. s ) 614. 

12) 28 Ind. Cas. 980; 42 O. 801; 13 0. W. N. 260; 
13 A. L., J. 229; 17 M. L. T. 143; 2 L. W. 258; 21 C, 
L J. 231; 28 M. L. J, 648; 17 Bom. L. R. 420; (1915) 
M. W, N. 621, 42 1. A.1 (P. C.). 
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evidence as to what took place between 
1845 and 1870 and the failure of the 
parties to concentrate their attention upon 
the nature, the extent and the object of 
the drawing from the partnership accounts 
that have led meto hold with Sadasiva 
Aiyar, J., and the District Judge that 
the two branches of the family of Hassan 
and Ahmed should divide the properties 
equally. Mr. Rosario has drawn our 
attention to all the weak points in 
connection with Exhibit XVI. It is true 
that there is no satisfactory evidence as to 
the custody of this document. Ib: is also 
true that this document has never been 
referred to in any of the subsequent 
documents. At the same time it must be 
remembered that the parties did not seriously 
question its ganuineness in the lower Court. 
There is evidence ia support of its 
execution. The District Judge has acted 
on that evidence and the two learned 
Judges who heard the appeal have come 
to the conclusion that the dosument is 
genuine. Under these circumstances, I agree 
in thinking that we must start with the 
conelusion that Exhibit XVI was executed 
by Hassan in 1845 prior to his departure for 
Mecca, that it is. in the handwriting of 
Hammed and that the statement that the 
document has his consent was written by 
him. This undoubtedly is a weighty circum- 
stances in favour of the contention advanced 
by Mr. Sitarama Rao that the assets of 
the partnership in the year 1845 belonged 
wholly to Hassan. As against this we 
have the fact that in the year 1944 
Wammed did acquire property which after 
his death in 1866 was transferred to Dodda 
Moideen, the son of Hassan. We have the 
further fact that from 1845 to 1848 the 
business was solely managed by Hammed 
It is clear that Hassan contemplated the 
possibility of his not returning to India at 
the end of the pilgrimage. But as a matter 
of fact, he did come back in 1848. There 
is nothing to show what was the position 
of affairs in that year. No donbt, the 
business continued to stand in the sele name 
of Hassan until 1870. There is nothing 
to indicate the exadét position occupied by 
Hammed during this period. From 1870 
onwards the accounts of the firm* stood 
in the names of two people, one from each 
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branch of the family. In the kudtala 
transfer proceedings, we find statements to 
the effect that both the branches lived as 
a joint family (vide Exhibit E series), In 
Exhibits C and D there is a column in which 


the members of both the branches are 
mentioned as heirs. It is true that the 
members of the senior branch are there 


styled as near heirs, and those of the 
junior branch as distant heirs. That is 
because the form of the document contained 
these two columns. Under Muhammadan 
Law there can be no question of a distant 
heir. What the recording authorities meant 
was that the members of Hassan’s branch 
were heirs under the Mubammadan Daw, 
and that those who were called distant 
heirs were persons who being the heirs 
of the coowner were entitled to the 
property which stood in the name of 
Hassan, As was pointed out long ago 
in this Court in Khatija v. Ismail (1), Nawayats 
while regulating their succession according 
to Muhammadan Law follow the Hindu 
Law as regards their mode of living and 
of dealing with each other. They originally 
belonged to the Hindu community and 
were living among Hindus, whose business 
habits they apparently found convenient 
to adopt in their trade concerns. It is 
clear that except for business purpoges 
the members of this family did not regard 
themselves as in any way coming under 
the Hindu Law.: Therefore the fact that 
in the proceedings relating to the trans- 
fer of registry, both branches of the. family 
were mentioned as heirs is a strong indica- 
‘ion of co-ownership. There is the further 
fact that the junior branch possesses a 
larger number of dwelling-houses than 
the senior branch. They seem to have drawn 
more money from the partnership than 
the senior branch. Such a state of affairs 
is inconsistent with the suggestion that 
the junior branch acted either as servants, 
agents or managers of the business and 
had no proprietary interest in the concern. 
These facts also are inconsistent with the 
theory that all the membersof the junior 
branch were entitled to was only an 
eighth share in the business. It is clear 
that -Hxhibit XVI was never acted upon, 
Hassan might have intended that it should 
be given effect toin case he did not return, 
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On bis return apparently, the document 
was ignored altogether. In the subsequent 
accounts kept by the partnership, there is 
nothing to indicate that the junior branch 
was to have only an eighth share in the 
business. 

The position of affairs, therefore, is this 
The senior of the two brothers had some 
exclusive property which he brought into 
the business early in 1818. Soon after 
he was joined by his younger brother. 
In 1845 he estimated the amount due to 
him to about Rs. 25,000 and was willing 
that under certain circumstances, an eighth 
part of thisamountshould go to his younger 
brother. From 1545 to 1848 the business was 
solely managed by the younger brother. 
From 1848 to 1870 the business was 
managed by both the brothers, although 
the business stood in the name of the 
elder brother alone. From 1870 to the 
date of the suit, the accounts stood in the 
joint names of two members of the 
family, one fromthe senior and another 
from the junior branch. Moneys were 
drawn out indiscriminately by both the 
branches, a larger amount being drawn by 
the junior branch than by the senior 
branch. Hach branch had large establish- 
ments; all their common expenses were 
met from the partnership funds. The 
members of each of the branthes recognized 
the other as being co-heirs with them in 
the proceedings relating to the transfer of 
registry. There was at no time any settle- 


ment of accounts or ascertainment of 
profits. Properties were purchased indis- 
criminately in the names of the members 


of both the branches of the family. The 
members stated before responsible officers 
of Government that they lived together as 
members of a joint family. In my opinion, 
the trne inference to be drawn from these 
facts is that both the branches regarded 
themselves as equally entitled to the 
profits of the business, and to the proper- 
ties purchased from the business, and that 
consequently, the conclusion come to by 
the District Judge that itshould be divid. 
ed half and half is right. This appeal 
should be dismissed with costs. 
Appeal dismissed. 

V.R. P. 
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ALLAHABAD HIGH COURT. 
First Cryin Appgat No. 167 of 1915. 
April 18, 1917. 
—Sir Henry Richards, Kr., Chief 
Kr, 


Present: 
Justice, and Justice Sir P. O. Banerji, 
LAKHPAT RAl-— PLAINTIFH — 
APPELLANT 
VETSUS 


FAKHR-UD DIN-—Derexpanr— 


RESPONDENT. 

Transfer of Property Act (1V of 1882), s. 91 (£)— 
Mortgage—-Redemption—Purchaser in execution, right 
of, 

A purchaser of mortgaged property in execution of 
a money-decree, who is not made a party toa subse- 
quent suit on the mortgage in which the mortgaged 
property is sold, is entitled to redeem the property 
under section 91 (f) of the Transfer of Property Act 
as against the purchaser in execution of the mortgage 
decree. [p. 190, col, 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Pilibhit. 


Sir Sundar Lal and the Hon’ble Mr. 
Motilal Nehru, for the Appellant. 
The Hon’ble Dr. Tei Bahadur Sapru and 


Mr. 
ent. 


JUDGMENT.—This appeal arises ont of 
a suit in which the plaintiff claimed 
possession of certain property. and that 
if he was mot entitled to possession, pure 
and simple, he might get possession’ after 
redeeming a certaiń mortgage. The plaintifi’s 
title is as follows:—Nand ‘Kishore obtained 
a simple money-decree against Ram Mohan 
Lal on the 25th of May 1889. Before 
judgment he had caused the property to 
be attached. The property was sub- 
sequently put up to sale and parchased by 
Lakhpat Rai on the 28th of September 
1902. The sale was confirmed on the 26th 
of November 1902. The defendant on the 
other hand sets up the following title. 
The property in dispute had been mort- 
gaged by Ram Mohan Lal on the 4th of 
April 1889 in favour of Ram Ratan and 
Ram Gopal. On the !5th of June 1897 
a suit was instituted by the mortgagees 
for sale upon the mortgage. They obtained 
a decree on the 25th of September 1897 
and caused the property to be sald on the 
20th of June 1899, when the defendant’s 
father purchased the same. He was put 
in possession on the 25th of April 1900. 


Priya Nath Banerji, for the Respond- 
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It igs an admitted fact that Nand Kishore 
was not made a party to the mortgagee’s 
suit and if is further admitted that he 
had obtained his decree before the, suit 
was instituted. The defendant accordingly 
contends that the suit is barred by limita- 
tion so far as if claims possession and that 
any right which Nand Kishore, or others 
claiming under him, had to redeem the 
property is long since extinguished. The 
Court below has held that the suit is 
barred by time, and on this preliminary 


point has dismissed the plaintiff’s claim, 
without going further inio the merits. 
In the course of the argument in this 


Court it was strongly contended that Nand 
Kishore had no interest in the property 
itself or even in the equity of redemption 
such as woald entitle the plaintiff to claith 
now. Numerous authorities 
have been cited on both sides as to the 
effect of an attachment by an execution- 
creditor. The remarks of their Lordships 
of the Privy Council in the case of 
Suraj Bunst Koer v, Sheo Persad Singh (1) 
are quoted. Their Lordships remarks in 
the case of Moti Lal v. Karrabuldin (2), 
have also been referred to. We think that 
it is unnecessary in the present case for 
us to express any opinion as to whether or 
not an attachment by a judgment-creditor 
has the effect of conferring an estate. 
Section 91 of the Transfer of Property Act 
specifies the persons, other than the 
mortgagor, who have the right to redeem 
mortgaged property. Clause (f) is as 
follows:— The judgment-creditor of the 
mortgagor when he has obtained execution 
by attachment of the mortgagor’s interest 
in the property;’ the right to redeem 
which is conferred on the persons mentioned: - 


in this section seems to be the same 
right to redeem in all cases. It is the 
very same right which the mortgagor 


himself bas. A mortgagor in this country 
can redeem within sixty years, unless his 
right to redeem has been concluded by 
proper legal proceedings. It seems to us, 


(1) 50. 148 at p. 174 61. A. 88; 4 Sar. P. O. J, 
l; 3 Suth P. OC, J. 589; 4 C. L. R. 226; 2 Shome L. 
R. 245, 2 Ind. Dec. (xN. 8.) 705 (P. 0.). 

- (2) 25 C. 179 at p. 186; 24 I. A. 170;1 0. W. N. 
= 04, Sar, P. O. J. 222; 18 Ind. Dec, (N. 5.) 12] 
P 
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therefore, tbat Nand Kishore and the 
plaintiff as claiming under him are entitled 
to redeem, it being an admitted fact that 
neither Nańd Kishore nor Lakhpat Rai 
were made parties to the mortgages. 
We need hardly say that, in our opinion, 
the Court below was quite right in holding 
that the suit, .so far as it isa suit for 
possession other than by redemption, is 
clearly barred by time. We also think 
that the plaintiff's only right is fo redeem 
and he cannot question the genuineness of 
the mortgage. We allow the appeal, set 
aside the decree of the Court below, and 
remand the case with directions to re-admit 
the case under its original number and 
proceed to hear and determine the same 
on the merits. Costs here and heretofore 
# will be costs in the cause. 

Appeal allowed; Oause remanded, 





PATNA BIGH. COURT. 
Seconp Civi Appears Nos, 1386 AND 265 
or 1916, 

March-29, 1917, 
Present:—Mr. Justice Chapman and 
Mr, Justice Jwala Prasad. 
SUNDAR ROY AND OTHERS —PLAINTIFFS— 


APPELLANTS 
VETSUS 
HEMA MAHTO anp KEE E A E 
—— RESPONDENTS 
++ AND 
SUNDAR ROY AND OTHERS—PLAINTIRES — 
APPELLANTS 
CErTSUS 
UGAR SINGH AND otHers—Derenpants— 


RESPONDENTS. 

Chota Nagpur Tenancy Act (VI B. 0. of 1908), ss. 51, 
177—Rent, suit for recovery of—Payment to third 
person, plea of-~Procedure. 

In a suit for recovery of rent under the Chota 
Nagpur Tenancy Act where the plaintiff has made 
out a complete title to receive rent and the tenants 
set up the plea of no knowledge of ‘the plaintiffs 
title and of payment of rent toa third person, such 
person should, under section 177 of the Act, be made 
a party to the suit and the question of the actual 
payment of rent to such third person in good faith 
should be enquired into and the suit decided 
maia to the result of such enquiry. [p. 192, col, 
1. 

In rent suits it is desirable, where the plaintiff has 
received delivery of possession from the Civil Court 
and has had his possession recognized in the survey 
proceedings, that he should be permitted to realise his 
rent, leaving it to any third person, who disputes the 
plaintif s title, to bring a civil snit. [p. 192, col, 2.] 
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Second appeals from a decision of the 
Judicial Commissioner, Chota Nagpur, dated 
the 12th September 1918, reversing 
that of the Deputy Collector, Hazaribagh, 
dated the 3rd March 1915. 

Messrs. Ganesh Dutt Singh and Jamini Mohan 
Mukerji, for the Appellants. 


Mr. Sailendra Nath Palit, for the Re- 
spondents. 
JUDGMENT. 
UHAPMAN, J.—On the 25th of June 


1906, the plaintiffs had obtained a decree 
absolute for the sale of a mortgaged pro- 
perty, the amount of the decree with costs 
being nearly Rs.60,000. They applied for 
execution on the lith of February 1908.. 
The sale took place in November 1911. 
Plaintiffs thereupon instituted a snit for 
the rent of some of the land, viz., 3 kalams 
out of the 18 which the plaintiffs had 
purchased. That suit failed upon the ground 
that the plaintiffs had not had their names 
registered. The plaintiffs registered their 
names and instituted the present suit for 
rent. They made out a complete title under 
their purchase in execution of their mortgage- 
decree. They were also able to rely upon 
the fact of registration of their names and 
upon the entry of their names in the ‘Survey 
khewat and upon the issue of a notice 
under section 51 of the Tenancy Act 
directing ` the tenants to pay ‘rent acoord- 
ingly. ` 


The tenants? case was that the mukarrari 
and milkiat rights under which the land- 
lord sued in the present case formerly be- 
longed to one Thakur Lakhpat Nath Singh; 
that upon his death he was succeeded by 
his widow and thereafter by his posthumous 
son Sidh Nath Singh; that the defendants 
had no knowledge of the sale at which 
the plantiffs had purchased and that they 
had been paying rent to the widow and 
the son of Lakhpat Nath Singh. This case 
being made, the son of Lakhpat Nath 
Singh, Sidh Nath Singh, was made an in- 
tervener under section 177 of the Chota 
Nagpur Tenancy Act. Sidh Nath in his 


‘written statement claimed to have succeeded 


his father. He alleged that he had had 
no knowledge of the plaintiffs’ purchase 
and delivery of possession and said that 
they could not be binding upon him. 

The frst Court decreed the plaintiffs’ suit 
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for rent. The learned Judicial Commissioner 
in appeal has found that rents were not 
paid by the ‘tenants to the widow or the 
son of Lakhpat Nath Singh as alleged 
and that if payment was made, it was 
mala fide. He proceeded, however, to hold 
that the sale at which the plaintiffs had 
purchased was a nullity inasmuch as one 
month before the sale took place the inter- 
vener, the son of Lakhpat Nath, had been 
born and he was not made a party; and 
also on the ground that the widow who 
was not a party to the present case had 
not been made a party in the execution 
proceeding in which the mortgage sale took 
place. It appears that in that proceeding, 


after a decree absolute for sale had been | 


obtained during the lifetime of Lakhpat 
against him, Lakhpat’s brother Bartonath 
was made a party in the execution pro- 
ceeding. It appears to methat the learned 
Judicial Commissioner fell into an error in 
disposing of the suits in this manner, The 
plaintiffs had made out a complete title 
to recover rent in these snits. By saying 
that they had made ont a complete title I 
do not mean to say that that title could 
not have been displased by any kind of 
evidence whatever. What I mean is that 
in the absence of displacing evidence the 
title was complete. The tenants set up 
the plea of no knowledge of the plaintiffs’ 
title and of payment of rent to a third 
person. The procedure in such a case is 
prescribed by section 177 of the Chota 
Nagpur Tenancy Act. That section says 
that “such third person shall be made a 
party to the suit and the question-of the 
actual payment of the rent to such third 
person in good faith shall be enquired 
into and the suit shall be desided according 
to the result of such enquiry.” The finding 
of the Judicial Commissioner is that rent 
was not paid to the third person, and, 
if paid, it was not in good faith. Section 
177 requires that the suit shall be decided 
according to that decision, that is ‘to say, 
that the intervener will not be permitted 
to defeat the suit for rent. 

This view of the case is in accordance 
with the requirements of justice, for if 
it were otherwise, it would be necessary 
for us, sitting in appeal in this Court, 
to express an opinion as to the nullity or 
otherwise of the sale at which the plaintiffs 
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purchased, in a case in which there has 
been a very perfunctory enquiry into the 
point, wbich was not indeed very clearly 
raised even in the pleading. In rent sqits 
it is desirable, where the plaintiff has 
received delivery of possession from the 
Civil Court and has had his possession 
recognized in the survey proceedings, that 
he should be permitted to realise bis rent, 
leaving it to any third person who dis- 
putes the plaintiffs title to bring a civil 
suit. The result is that the appeals are 
allowed, the decision of the ‘learned 
Judicial Commissioner is set aside and that 
of the Munsif restored. Plaintiffs are 
entitled to costs in all Courts. 

JWaALA PRASAD, J.-I concur. 

Appeals allowed, 


PUNJAB CHIEF COURT. 
First Civit APPEAL No, 25 or 19.4. 
June 4, 1917. 
Present:—Mr. Shah Din, Chief Judge, 
and Mr. Justice LeRossignol. , 
Musanmat J ASWANTI— PLAINTIFF — 
APPELLANT 
3 versus 
TEJ NARAIN AND OTHERS— DEFENDANTS- 


RESPONDENTS. l 

Hindu Law—Debts—Son’s duty to pay just debts of 
his father— Immoral purposes—Burden of proof. 

A Hindu son is bound to discharge the debts 
contracted by his father, unless it is shown that 
they were contracted for illegal or immoral purposes; 
and where it is alleged by the son that a particular 
debt was contracted for such purpose, the burden 
lies on him to prove his allegation [p. 198, col. 1.) 

The burden is not discharged by showing that the 
father lived an extravagant or immoral life, there 
must be a direct connection between the, debb and 
the father’s alleged immorality. [p. 196, col, 1.] . 

Where in a suit for possession by a moril- 
gagee it appeared that the deceased mortgagor 
lived a licentious life far beyond his means, indulging 
in drink, rioting and prostitution, and the plaintiff 
mortgagee lived ina portion of the same house which 
was occupied by the mortgagor and had full know- 
ledge of the latter's mode of life and of the manner 
in which he was wasting his substance: 

Held, that the mortgagor's son was under no 
obligation to- discharge the debts incurred by the 
mortgagor for such purposes. [p. 195, col. 2.] 


First appeal from the decree of the District 
Judge, Gurgaon, dated the 28th October 1913, 
dismissing the claim. j 

Mr, Manohar Lal and Mr. Kanwar Narain, 
for Mr. D, O. Ralli, for the Appellant. 
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The Hon'ble Mr. Muhammad Shafi, K. B., 
and Rai Sahib Lala Moti Sagar, for the Re- 
spondents, i 

JUDGMENT.—(May 29, 1917).—-In_ pur- 
suance of the order cf this Court, dated 
the 24th January 1917, Mr. Manohar Lal 
has produced before us the Will, dated 
19th October 1916, which is said to have 
been executed by Janki Parshad, deceased, 
in favour of his widowed daughter-in-law, 
Musammat Jaswanti, who has already been 
brought on the record as his legal repre- 
sentative. Notices were issued to the four 
grandsons of Janki Parshad, three of 
whom Kishan Parshad, Basheshar Nath 
and Dowarka Parshad, are brothers of the 
whole blood and the 4th, Kashi Parshad is a 
brother of the half blood: the three first 
named have been served ‘with notices 
but service has not been effested on the 
fourth; and no application has been made by 
any one of them under Order XXII, rule 3, 
Civil Procedure Code. The non-service of 
notico on Kashi Parshad is immaterial, for 
the period of limitation within which an 
application under rule 3, sub-rule (2), of Order 
XXII could be made by him has expired, and 
he cannot now be brought onthe record as 
the legal representative of his grandfather, 
Janki Parshad, even if he were to establish 
as against his step-mother Musammat 
Jaswanti, who claims under the alleged Will 
of Janki Parshad, that he was one of Janki 
Parshad’s heirs and legal representatives. 
Under rule 5 of Order XXII we decide that 
for the purposes of this appeal, Musammat 
Jaswanti is the legal representative of Janki 
Parshad deceased. We now proceed to hear 
the appeal on the merits. 


FINAL JUDGMENT.—The following 
pedigree will assist in understanding the fact 
of the case: — 


Rai Bahadur Pandit Prem Narain, = Musammat 
died 1879 Premwanti. 





Junki Parshad, = Musammat Jeo Ji. 
plaintiff 
(died during the pendency of 
appeal in this Court). | 


— me e Tabanan aana ana men 


Pandit Maharaj Narain, 
(adopted by Musammat Premwanti about 1885), 
defondant, ' 
(died during the pendeney of suit in the lower Court) 


Tej Narain, defendant-respondent, 
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The facts of the case are briefly these. On 
the 14th April 1909 Maharaj Narain execut- 
ed a registered deed of mortgage (Exhibit P- 
3) in favour of Bhagwan Das and Rattan 
Lal for Rs, 5,000. By this deed he mortgag- 
ed without possession to the said mort- 
gagees 20 biswas of Mazza Gopalpura, in 
Tahsil Rewari, District Gurgaon, together 
with three houses in Delhi: and it was stated 
in the mortgage-deed that the mortgage- 
money had been received for paying off the 
debts due by the mortgagor and for defraying 
his household expenses. Of the mortgage- 
money entered in the deed, Rs. 3,740 was 
received by thé mortgagor before the Sub- 
Registrar (pages 6 —8 of the paper book). On 
the 2nd June 1911 Maharaj Narain executed 
another registered mortgage-deed (Exhibit 
P-4) in favour of Lala Hardeo Das and four 
others for Rs. 3,879, whereby he mortgaged 
with possession the income of Mauza Gopal- 
pura and of a shopin Delhi. No part of the 
mortgage-money was ieceived by the mort- 
gagor in cash before the Sub- Registrar, as it 
appears from the details thereof as given 
at the end of the wmortgage-deed that the 
entire mortgage-money was due to the 
mortgagees on certain promissory notes 
and kundi: which the mortgagor had 
already exacuted in their favour, On 
the 380th October 1911 a third mortgage- 


deed (Exhibit P-2) was executed by Maharaj 


Narain in favour of Janki Parshad for a 
consideration of Rs. 12,000. By this deed 
he mortgaged with possession to Janki 
Parshad the whole 20 biswas of Mauza Gopal- 
pura; and it was recited in the deed that 
the mortgage-money Rs. 12,000 was raised 
for payment of the mortgage-debts of 
Re, 5,000 and Rs, 3,879 due, respectively, 
to the mortgagees in whose favour the 
mortgage-deeds, dated the 14th April 1909 
and 2nd June 1911, had been executed by 
the mortgagor, and also for the performance 
of the sacred thread investiture ceremony of 
the mortgagor’s son Pandit Tej Narain. The 
detail of the mortgage-money as given in the 
mortgage-deed is as follows:— 


1. Received under receipt, dated Rs. 
2nd October 1911... 500 
2. Deposited with the mortgagee 
for paymert to the prior 
mortgagees.,.. 47 ... 10,000 
3. To be received in cash at the 
time of registration ww. 1500 
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It appears from the Sub-Registrar’s 
endorsement on the back of the deed that 
Rs. 1,180 was paid before him by cheque 
to the mortgagor, that Rs, 10,000 was 
left with the mortgagee for payment to 
the prior mortgagees and that the mort- 
gagor admitted having received at home 
Rs. 820. The sum of Rs. 10,000 just 
referred to is said to have been paid by 
the mortgagee Janki Parshad to the prior 
mortgagees as follows :— 

1. A sum of Rs. 3,879 was paid to Lala 
Hardeo Das and others, who were mort- 
gagees under the deed of mortgage dated 
the 2nd Juve 1911, on the 7th February 
1912. 

2. A sum of Rs. 6,100 was paid to 
Bhagwan Das, who held a mortgage dated 
the 14th April 1909, on the 8th February 
1912. 

3. The balance of Rs. 21 was paid to 
the mortgagor Maharaj Narain on the 9th 
February 19 2. [See the endorsement, dated 
the 7th Febrnary 1912, on the back of the 
mortgage-deed dated the 2nd June 1911, 
page 13; the endorsement, dated the 8th 
February 1912, on the back of the mort- 
gage-deed dated the 14th April 1909, page 
8; and the receipt, dated 9th February 1912 
(Exhibit P-5 ~ page 19) |. 

Although the mortgage in favour of 
Janki Parshad was one with possession, 
the mortgagor Maharaj Narain did not, 
as a matter of fact, deliver possession of 
the mortgaged property to the mortgagee 
immediately after the execution of the 
mortguge-deed. On 17th November 1911, 
Maharaj Narain leased the village of Gopal- 
pura to third parties (who were originally 
impleaded as defendants Nos. 2—8 inthe suit 
out of which this appeal has arisen but 
with whom we are not now concerned) 
for a period of 5 years. It may also be 
noted here that although the mortgage- 
deed in favour of Janki Parshad purports 
to have been executed on the 80th October 
1911 it was not presented for registration 
and registered until the 5th February 1912. 
Even after the registration of the deed, 
Maharaj Narain did not deliver possession 
of Mauza Gopalpura to Janki Parshad; and 
as he refused to deliver possession according 
to the terms of the deed of mortgage, on 
the 27th March 1912 Janki Parshad brought 
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a suit in the Court of the District Judge 


of Gurgaon for possession as mortgagee of 
the said village of Gopalpura under the 
mortgage-deed dated the 30th October 
1911. He impleaded Maharaj Narain® as 


“defendant No.1, and the lessees in whose 


favour Maharaj Narain had executed a lease 
of the village onthe 17th November 1911 
as defendants Nos, 2—8. Maharaj Narain 
filed his written statement on the 3rd June 
1912, and Janki Parshad plaintiff filed his 
replication on the 4th June. The plaintiff’s 
Pleader made an oral statement in Court 
on the 4th June; and Maharaj Narain 
made a similar statement on the llth July. 
On the pleadings of the parties ten issues 
were framed by the District Judgeon the 
Lith July, and the case was fixed for evidence 
for the 10th August 1912. On that date 
several witnesses were examined for the 
plaintiff; and the hearing ` was adjourned 
to the 24th Angust. On the latter date 
Maharaj Narain defendant was examined as 
a witness for the plaintiff and the plaintiff 
closed his case, reserving his rebutting 
evidence. 

Maharaj Narain died on the lOth October 
1912, and his minor son Tej Narain was 
brought on the record as his legal representa- 
tive on the 12th October 1912. Onthe 3rd 
December 1912 Tej Narain, through his 
mother Musammat Maharaj Rani as his 
guardian ad litem, filed a written statement 
in answer to the plaintiff's claim (page 58 of 
the paper book), in which he pleaded inter 
alia that Maharaj Narain was a man of bad . 
character and dissolute habits; that the 
mortgage con the strength of which the 
plaintiff had brought his suit for possession 
of Mauza Gopalpura had been made without 
consideration and valid necessity; that 
Maharaj Narain had a large income from his 
property and had no need for mortgaging 
any portion of it to the plaintiff or to the 
prior mortgagees who were alleged to have 
been paid off by the plaintiff; that since the 
mortgage-debts in question had been raised 
for immoral purposes the defendant was not 
bound to pay them, nor was the ancestral 
property in Maharaj Narain’s hands liable 
for their payment; and that the plaintiff, who 
was a very near relation of Maharaj Narain, 
had full knowledge of the latter’s licentious 
habits and loose morals, and if he had ade 
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vanced any debts to Maharaj Narain, such 
debts sould not form a valid charge on the 
property in the hands of the defendant. To 
TejeNarain’s written statement the plaintiff 
filed a replication on the 20th January 1913; 
and on the same date the Court framed four 
additional issues (page 61). Thereafter both 
parties adduced evidence in support of their 
respective positions, and on the 23rd August 
1913 the District Judge heard arguments. 
On going through the record he found that 
it was essential to draw an issue as to whe: 
ther, in the event of the property in suit 
being found ancestral in the hands of 
Maharaj Narain, the mortgage in question 
had been made for legal necessity or not: and 
he accordingly altered issue No. 14 slightly 
(page 104); and allowed the plaintiff to pro- 
duce additional evidence. The plaintiff pro- 
duced his additional evidence, and the case 
was closed by the parties on the 10th 
October 19138. After hearing arguments 
the Court dismissed the suit on the 28th 
October 1913, and the present appeal was 
preferred to this Court on the 22nd Decem- 
ber 1913, 

We have heard the appeal argued at great 
length by the learned Counsel on both sides; 
but in the view that we take of the case, it 
is unnecessary to consider and deside some 
of the questions of fact and law which have 
been discussed by them with great ability. 
The four additional issues framed by the 
lower Court after Tej-Narain, minor son of 
Maharaj Narain, had been brought on the 
record as his legal representative are as 
follows :— 


(11) Is the property in suit ancestral ? 

(12) If so, is not Tej Narain entitled to 
object to the alienation in question P 

(13) Was the mortgage money spent in 
misbehaviour and lizentiousness P 


(14) If issue No. 13 is decided in defer- 
dant’s favour, was the alienation made for 
valid necessity P 

As has been noted above, the last issue 
was altered by the District Judge on the 28rd 
August 1913, by substituting the figure 11 
for figure 138; and accordingly the amended 
issue ran as follows :— 


If issue No. 11 is decided in defendant’s 
favour, was the alienation made for valid 
necessity P 
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On these issues the District Judge has 
held :— 

(1) That the property in suit was ances- 
tral in the hands of Maharaj Narain; 

(2) that hisson Tej Narain was entitled 
to object to the alienation in dispute ; 

(3) that it has not been satisfactorily 
established that at the time when the mort- 
gage in dispute or the prior mortgages of the 
14th April 1909 and 2nd June 1911 were 
made by Maharaj Narain, he was living a 
licentious life beyond his means and was 
without any business or occupation upon 
which the mortgage moneys might legiti- 
mately have been spent; and 

(4) that it has not been proved that there 
was any legal necessity for the mortgage or 
that the mortgagee made any enquiry before 
advancing the mortgage-money or that the 
loan had been contracted for illegal or im- 
moral purposes. On the ground that neither 
full consideration for the mortgage in dispute 
has passed nor legal necessity for it has been. 
established, the District Judge has dismissed 
the plaintiff’s suit for possession of the mort- 
gaged property. 


There was considerable argument before 
us as to whether or not the mortgage-debts 
raised by Maharaj Narain by the mortgage- 
deeds, dated the 14th April 1909 and 2nd 
June 1911 and which were paid off by the 

resent mortgagee Jansi Parshad, constituted 
‘ antecedent debts ” as understood in Hindu 
Law; and in this connection Counsel on both 
sides referred to a large number of decisions 
both of the High Courts and of the Privy 
Counsil, the latest of which is the one report- 
ed as the case of Sahu Ram Ohandra v. Bhup 
Singh (1). For the purposes of this appeal, 
however, it is not necessary to decide the 
point, for assuming that the mortgage-debts 
raised under the mortgage-deeds of the 14th 
of April 1909 and 2nd June 1911 amount to 
“antecedent debts” with reference to the 
mortgage now in dispute, within the meaning 
of the Hindu Law, we have come to the con- 
elusion that the said debts were tainted with 
immorality and, therefore, Tej Narain, son of 
Maharaj Narain, is under no legal obligation 
to discharge them, nor is the mortgaged pro- 


(1) 39 Ind. Oas. 280; 210. W. N. 698; 1 P. L, W. 
557; 15 A. L, J. 437: 19 Bom. L. R. 498; 26 O. L. J. I; 
33 M. L. J. 14; (1917) M. W. N. 489; 22 M. L. T, 
22 (P. C.). 
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perty in his hands liable for their payment. 
The principle of Hindu Law applicable to 
a case like the present is undiaputed, viz. that 
a Hindu son is bound to discharge the debts 
contracted by his father unless it is shown 
that they were contracted for illegal or im- 
moral purposes; and where it is alleged by 
the son that n particular debt was contracted 
by the father for such purpose, the burden 
lies on him to prove kis allegation. The 
burden is not discharged by showing ibat the 
fa her livedan extravagant or immoral life; 
there must be a direct connection between 
the debt and the father’s alleged immorality. 
The burden of proof being upon the son, 16 
is to be decided in each particular case with 
reference to its own fasts whether he has 
discharged that burden or not. In Ram 
Nath v. Bulagi Ram (2) it was laid down that 
under Hindu Law the presumption is that a 
loan has been raised for an immoral purpose, 
“if it is proved that the borrower at the time 
of raising the loan was living a licentious 
life beyond his means, indulging in drink, 
riob, prostitution and debauchery, and that, 
at the same time, he was without any business 
or occupation upon which the money might 
legitimately have been spent. It is not neces- 
sary to show on which particular act of im- 
morality‘the money was spent; if it is proved 
clearly that at the time the borrower was 
notoriously wasting his substance on riotous 
living and spending large sums beyond his 
income and above his station in life, a loan 
contracted in the midst of such living and 
‘spent upon it would be a Joan contracted for 
immoral purposes.” In Shib Nath v. Alliance 
Bank of Simla, Lid., Lahore (8)the same princi- 
ple was followed. At page 22* of the report 
the learned Judges referring to the pro- 
fligate life led by Diwan Lachhman Das gay: 

“When expelled from Kashmir he seems 
to bave plunged into a vortex of insensate 
debauchery and riotcus living; and, though 
no doubt he spent much in litigation 
and had to pay up some Rs. 55,000 to defend- 
ant No. 5 as the result of litigation, he got 
a full quid gro quo for that sum in valuable 
estate; and we think it is impossible to avoid 


(2) 17 Ind. Cas. 735; 50 P. R.1913; 89 P, L, R. 
1918, 15 P. W. R. 1918. 


(3) 25 Ind. Cas. 480; 3 P. R. 1915; 110 P. W. R. 
1914; 216 P. L. R, 1914. 
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the conclusion. that the debts incurred 
up to $lst May 1899 were, on the whole, 
incurred for immoral purposes and by way of 
wanton extravagance and waste. We do not 
think that in circumstances such as these it 
is reasonable to call upon defendant No. 4 to 
prove that this and that item of debt was 
incurred for use on this or that piece of 
immorality or extravagance,” 

Again, in Kishen Singh v. Bhagwan Das 
(4) the principle laid downin Ram Nath v. 
Bulagi Ram (2) was substantially approved. 
The latest decision of our Court on the sub- 
ject is Indar Narain v, Nanak Chand (5), the 
judgment of the Division Bench in this case 
being more fully reported in XXXII Indian 
Cases, page 454. In the course of that judg- 
ment the learned Jndges say:—~ The general 
rule no doubt is that some clear connection be« 
tween the debt and the immorality must be 
established, but it does not follow that every 
debt of an immoral individual is an immoral 
debt, The inference of immorality cannot be 
drawn in cases in which, asa fact, all pro- 
per debts had been defrayed from other 
roneys than those in respect of which the 
suit was brought, but itis to be drawn only 
when the debtor had no debts or business on 
which the loan might have been expended 
with propriety”. In another part of the 
judgment the learned Judges state their 
conolusion in these terms:— 

“Our conclusion is that Jai Narain led an 
irregular life and spent extravagantly on 
wine and women; on tbe other hand he ex- 
pended large sums in litigation, and en- 
countered heavy losses in business; his debts, 
immoral and moral, are inextricably en- 
tangled, and it is impossible for us to deter- 
mine how much was moral and how much 
immoral,” 

To a similar effect are the decisions in 
Maharaj Singh v. Balwant Singh (6), Sri 
Narain v. Raghubans Rai (7). 

The question foed crision in the present case 
is whetber, with reference to the prineiples 
laid down in tbe above-mentioned decisione, 
the mortgage debts raised by Maharaj 


Narain by deeds dated the 14th April 1969 
(4) 31 Ind. Cas. 476; 89 P. R. 1915, 
(5) 82 Ind. Cas. 454, 58 P. R. 1916; 74 P. W. R. 
1916, 58 P. R. 1917. 


(6) 28 A, £08 at pp. 611; 521 525;3 A. L. J. 274 ; 


A. W. N. (1906) 117. 
(7) 17 Ind. Cas. 729; 17 C. W. N, 124; 25 M. L. J, 
27; (1913) M. W. N., 768 (P. 0.). 
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and 2nd June 1911 and by the mortgage- 
deed now in dispute were immoral debts 
which his son Tej Narain is under no obli- 
gation to discharge. On thia point the evi- 
dence on the record is, in our opinion, over- 


whelmingly in favour of the respondent Tej’ 


Narain. In discussing issues Nos, 13 and 14 
the District Judge has referred to the evidence 
of the witnesses produced by both parties to 
prove the amount of the income derived by 
Maharaj Narain from the estate in his pos- 
session and his legitimate expenses; and the 
learned Judge has come to the conclusion that 
| Maharaj Narain’s income far exceeded his 
proper expenses. In this conclusion we agree 
without hesitation. From the evidence of 
P. W. No. 10, Jawahir Nath (page 69), 
D. W. No. 1, Lachhmi Narain (page 71), 
D, W, No. 16, Manmohan Lal (page 75), 
D. W. No. 17, Tej. Kishan (page 77), 
Patwari (pages 78 and 81), P. W. No. 16 
Joti Parshad (page 92) and D. W. No. 25, 
Pirthi Nath (page 95), it is satisfactorily 
proved that Maharaj Narain’s annual income 
from his landed and house property was at 
least Rs. 4,000 up to September 1908, when 
Mauza Bias or Bapas was redeemed from 
Maharaj Narain by the owner. Itis also 
clear from the evidence of P. W., No. 11, 
Kashi Nath (page 70),D. W.No 8, Murli Dhar 
(page 73), D. W.No. 17,Tej Kishan (page 77), 
D. W. No. 25, Pirthi Nath (page 95), and 
Musammat Maharaj Rani, widow of Maharaj 
Narain, (pages 99 and 101), that his ordinary 
current expenses were not more than about 
Rs. 1,500 a year. He could thus save and 
apply towards defraying his extraordinary 
expenses of a proper character about 
Rs. 2,500 annually, But it has been argued 
by the appellant’s learned Counsel that 
Maharaj Narain was forced to carry on 
most expensive litigation against different 
parties and in different Courts from 
about the year 1902 up to the date of his 
death, and that on this litigation he must 
have expended very large amounts aggregat 
ing at least Rs. 10,000. The evidence relat- 
ing to the various suits in which Maharaj 
Narain was involved consists of certain 
documents, being mainly copies of judgments 
and decrees passed in those suits, which are 
printed at pages 3, 4, 5 and 20 and 2l, 
There is also the oral evidence of certain 
witnesses producrd by the appellant, téz., 
P. W, No. 6, Bhagwan Das (page 62), P. W. 
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No.-8, Narinjan Nath (page 65), P. W. No, 2, 
Hardeo Das (page 66), P. W. No. 9, Bansi 
Dhar (page 67), P. W. No. 10, Jawahir Nath 
(page 69), P. W. No. 11, Kashi Nath (page 
69), D. W. No. 1, Lachhmi Narain (page 71), 
D. W. No. 15, Ambika Parshad (page 76), D. 
W. No. 16. Manmohan Lal (page 77), Onkar 
Nath (page 90), P. W. No, 13, Chandar Bhan 
(page 91), and Musammat Maharaj Rani 
(pages 99, 100 and 101). The plaintiff's 
learned Counsel also contended that Maharaj 
Narain had to spend large sums of money 
in connection with certain domestic ceremo- 
nies which, as a respectable member of the 
community of Kashmiri Pandits, he had to 
perform. In this connection, he referred to 
certain recitals in Exhibits P. 3 and P. 2 
(pages 6 and 15) and to the oral evidence of 
the following witnesses: —P. W. No. 6 (page 
62), P. W. No. 2 (page 66), D. W. No. 1 (page 
71), pages 91 and 92, P. W. No. 18 (page 
104), P. W. No. 19 (page 104), P. W. 20 
(page 105). 

Taking up the question of litigation ex- 
penses first, we observe that from the doau- 
ments on the record the total amount of the 
expenditure incurred by Maharaj Narain falls 
far short of the sum of Rs. 10,000 which the 
appellant’s Counsel says Maharaj Narain must 
have incurred in this connection; but we shall 
assume for the sake of argument that the 
total expenditure under this head came to 
Rs. 10,600. So far as the alleged expendi- 
ture in connection with domestic ceremonies 
is concerned, e.g., the mundan and the sacred 
thread investiture ceremonies of Tej Narain, 
it was admitted that the sacred thread inves- 
titure ceremony, as a matter of fact, never 
took place; and the evidence on the record 
shows that the mundan ceremony could not 
have cost more than Ra. 500 at most. It 
would thus appear that Maharaj Narain’s 
total expenditure on litigation and on the 
performance of domestic ceremonies should 
not have exceeded, to put it at the highest 
Rs. 11,000. 

Now coming to the mcome derived by 
Maharaj Narain from hia estate, we have 
already seen that he could easily have saved 
about Rs. 2,500 per annum, which means 
that during the ten or twelve years that he 
was engaged in litigation, he could have met 
all the expenses incidental to it from his own 
private income. For tha sako of argument, 
however, this sourse of income may, for the 
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present, be ignored. It is in evidence that 
in September 1903 the village of Bias or 
Bapas, which was in mortgage with Maharaj 
Narain, was redeemed by the owners on pay- 
ment to him of Rs. 21,000 (P. W. No. 10, 
Jawabir Nath, page 69; P. W. No. 20, 
Rattan Nath, page 105; Patwari, page 78). 
Four years earlier, in April 1904 another 
plot of land which was in mortgage with 
Maharaj Narain was redeemed on payment 
of Rs. 7,000; and in November 1905 another 
piece of land was redeemed from him on pay- 
ment of Rs. 1,000 (pages 33-35), This 
shows that between the years 1904 and 1908 
Maharaj Narain came into possession of 
Rs. 29,000 in hard eash; and even if we 
assame, for the sake of argument, that he 
had no surplus private income to spend on 
the litigation in which he was involved bet- 
ween 1902 and 1912 and that he met the 
expense of suth litigation out of the redemp- 
tion money, the surplus in his hands would 
be about Rs. 20,000. And yet we find that 
in April 1909 he raised a sum of Rs, 5,000 
by a mortgage of Mauza Gopalpura from 
Bhagwan Das and two years later raised 
another sum of Rs. 3,879 by a mortgage of 
the income of Mauza Gopalpura and a shop 
in Delhi in order to pay off certain promissory 
notes and kundis which he had executed in 
favour of the mortgagees Hardeo Das and 
four others. Now, how did he spend the 
Rs. 20,000 of redemption money and the 
additional Rs. 9,000 (in round numbers) 
which he raised by the mortgages of 14th 
April 1909 and 2nd June 1911? There is 
overwhelming evidence on the record to show 
that he spent the whole of this money in the 
course of a few years in living a life of un- 
bridled licentiousness, profligasy and dissipa- 
_tion. In this connestion it is only necessary 
to refer to the statement of Maharaj Narain’s 
widow, Musammat Maharaj Rani (pages 96- 
102), which has a ring of truth about it 
and which contains a graphic story of the 
vicious life which Maharaj Narain began to 
live after he came into possession of his adop- 
tive father’s estate, and more especially after 
he redeemed the village of Bapas in 1904. 
He entered upon a career of extravagance 
and reckless waste and was surrounded day 
and night by women of ill-fame and indulged 
in drink and debauchery to his heart’s con- 
tent. The evidence of Maharaj Rani is am- 
ply corroborated by the testimony of a large 
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number of independent witnesses, viz, D. W. 
No. 1 Lachhmi Narain, a Brahman of Delhi; 
D. W. No. 2 Brij Kishore, another Brahman 
of Delhi; D. W. No. 3 Dharam Chand, cook; 
D. W. No. 4 Moti Lal, Goods clerk, E. Leh, 
Delhi; D. W. No. 5 Banarsi- Das, banker; 
D. W. No. 6 Abdul Razag, barber; D. W. 
No. 7 Rahim Ali, tailor; D. W. No. & Maurli 
Dhar, Record Keeper, Simla; D. W. No. 9 
Ram Chandra, lace seller, Delhi; D. W. 
No. 10 Ahmad Said, ise vendor; D. W, 
No. 11 Ram Sarap, house broker; D. W. 
No. 12 Rahim Khan, house broker; D. W. 
13 Ganesha, Doli bearer; D. W. No. 14 Bulaki 
Ram, Vaid; D. W. No. 15 Ambika Parshad, 
Kashmiri Brahman, Delhi; D. W. No. 16 
Manmohan Lal, Inspector, City Post Offices, 
Delhi; D. W. No. 17 Tej Kishen, Clerk; D. 
W. No. 18 Kishen Guru, cook; Kalyan Singh 
Patwari (page 81); Rai Bahadur Pandit Paran 
Nath, retired Postmaster of Delhi {page 84); 
Pandit Onkar Nath, retired Subordinate 
Judge (pages 88 and 89), D. W. No. 19 
Musammat Buniadi, prostitute; D. W. No. 
20 Parma Nand Biswas, dealer in - musical 
instruments; D, W. No, 21 Ismail, watch 
maker; D. W. No. 22 Shama, barber ; D. W, 
No. 23 Makna, water bearer; D. W. No. 24 
Dr. Ishar Das; and D. W. No. 25 Pandit 
Prithi Nath. Of these witnesses Pandit Bulaki 
Ram, Vaid, Pandit Ambika Parshad, Pandit 
Manmohan Lal, Rai Bahadur Pandit Paran 
Nath, Pandit Onkar Nath, Musammait Buniadi 
and Dr. Ishar Das give very important 
evidence in support of the respondent’s case, 
namely, that Maharaj Narain had given 
himself up to a life of luxury and loen- 
tiousness, that he wasted very large sums 
of money in entertaining prostitutes and 
in riotous living, and that as a resulé of 
his intemperate habits his health broke 
down and he died of consumption. It is 
also in evidence that the plaintif Janki 
Parshad, who was the husband of Musamiat 
Jeo Ji, sister of Maharaj Narain, lived in a 
portion of the same house ‘which was 
occupied by Maharaj Narain, and that he 
had full knowledge of the latter’s mode of 
life and of the manner in which he was 
wasting his substance. We have no doubt 
whatever that the debts contracted by 
Maharaj Narain from 1909 to 1911 by mort- 
gaging the village of Gopalpura and his 
property in Delhi to Bhagwan Das, Hardeo 
Das and others were raised for immoral] 
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purposes, for it is clear from the evidence on 
the record that no portion of these debts 
was intended to be spent, or was as & 
matter of fact expended, on litigation or 
in meeting the legitimate expenses of any 
domestic ceremonies. Tej Narain respondent 
is, therefore, under no obligation to discharge 
the said debts of his father Maharaj Narain; 
and it follows that the mortgage in dispute, 
which was made by Maharaj Narain in 
favour of Janki Parshad on the 30th October 
1911, is not binding on T'ej Narain. 

For the foregoing reasons we maintain the 
judgment and decree of the lower Court, 
and dismiss this appeal with costs. 

Appeal dismissed, 


PATNA HIGH COURT, 
Second Civit Appear No. 779 or 1916, 
May 16, 1917 . 
Present:— Mr. Justice Sharfuddin and 
Mr. Justice Ree. 
Moulvi ALA-UD-DIN—Appetiint 
VETSUS 
Bibi ZATFAN-NISSA AND OTHERS—- 


RESPONDENTS., 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Record of Rights, entry in—Declaration, suit for—~ 
Limitation, 

A p'aintiff can bring a suit for a deelaration that 
an entryin the Record of Rights is wrong within 
six months from- the date on which his title is 
effectively challenged, though more than six years 
have elapsed since the publication of the record, 
provided the plaintiff’s enjoyment of the property has 
not been affected. [p. 199, col. 2.] 

Defendant got himself wrongly entered in a Record 
of Rights prepared under the Bengal Tenancy Aot 
as being jointly entitled to a certain land with the 
plaintiff who was in reality exclusively entitled to it, 


but did not actually disturb plaintiff’s possession. - 


More than six years after the publication of the 
record defendant sued plaintiff in the Small Cause 
Court claiming to participate inthe profits of the 
land, On notice of the sait being served upon the 
plaintiff, he instituted a suit within six months for 
a declaration that the entry in the Record of Rights 
was Wrong: 

Held, that the suit was not barred by limitation. [p. 
199, col. 2.] 

Appeal against a decision of the District 
Judge, Mongbyr, dated the l2st February 
‘19.6, reversing a decision of the Munsif, 


Begusarai, dated the 30th April 1915. 
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Messrs. Muhammad Ishfaque and Muham- 
mad Hasan Jun, for the Appellant. 

Mr. Khurshaid Hasnain, for the Respond- 
ents, 


JUDGMENT.—In this oase the facts 
briefly are that tho plaintiff was the sole 
owner of certain plots of land, having received 
them as dower from her husband who in 
his turn had received them by partition 
from his brother. 

More than six years before the institution 
of the suit the husband’s brother had the 
lands recorded as being held in joint tenancy 
of himself and the plaintiff’s husband. No 
suit was brought upon this challenge to 
the plaintiff’s title. On the other hand no 
attempt was made by the defendant, who 
is the brother of the plaintiff’s husband, 
to derive material benefit from the erroneous 
entry in the Record of Rights. 


Within six years (P six months) of the 
institution of the suit the defendant bronght 
a claim in the Small Cause Court to parti- 
cipate in the profits of the land and upon a 
eause of action arising out of the receipt 
of summons from the Small Cause Court 
the plaintiff instituted a suit for a declara- 
tion that the Record of Rights is erro- 
neous. 


The question is whether the suit is barred 
by limitation. In a case recently decided by a 
Divisional Bench of this Court Ramji Ram 
v. Lal Sadhu Saran Lal, Appeal from Appel- 
late Dəcree No. 9220 of 1916, it was held 
that no snitlies upon a challenge contained 
in the Record of Rights unless such suit 
is brought within six years of the publica- 
tion, bat it was also held that notwith- 
standing the lapse of more than six years 
from the date of the publication of the Re- 
eord of Rights a suit might be brought 
within six months of a fresh challenge to 
the plaintifi’s title if that fresh challenge 
affected his peaceful enjoyment of the 
property. I have no hesitation in saying 
that the attempt on the part of the 
defendant to obtaina share in the products 
of the land in the possession of the real 
owner was a serious challenge to the 
right of that owner and that the suit was 
maintainable on a cause of action arising 
from the receipt of summons from the 
Small Cause Court, 
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The suit was, therefore, within time and 
was rightly decreed. The appeal fails and is 
dismissed with costs, 

The cross-objection which is solely on a 
questicu of fact is not seriously pressed and 
is dismissed with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Letrers Patent Appeat No. 51 or 1912. 
February 27, 1917. 

Present: — Justice Sir George Woodroffe, KT., 
and Justice Sir Ashutosh Mookerjee, Kt. 
SATI NATH alias SITANATH SIKDAR 
AND OTHIRS—— DEFENDANTS — APPELLANTS 
VETSUS 
RATANMANI NASKAR — PLAINTIPE 


AND OTHERS— DEFENDANTS — RESPONDENTS, 

Execution —Purchaser from decree-holder, position of 
—Sale subsequently set aside with notice to decree- 
holder — Refund of price. 

The purchaser of a property from a decree-holder, 
which the latter purchased at a sale in execution of his 
decree, cannot treat as a nullity subsequent proceed- 
ings of the execution Court in which the execution 
sale is set aside with notice to the decree-holder 
but in the absence of and without notice to the pur- 
chaser, as such proceedings, being good proceedings 
against the decree-holder, are good also as regards 
the purchaser who claims through the decrec-holder, 
[p. 202, col. 1.] 

But such purchaser is entitled to a refund of the 

rice paid by him with interest from his vendor, 
p. 202, col. 1 | 


Appeal under section 15 of the Letters 
Patent against the jadgment of Mr. Justice 
Richardson, dated the 26th April 1912, in Ap- 
peal from Appellate Decree No. 3686 of 1910, 

FACTS appear from the following judg- 
ment of Mr. Justice Richardson : — 

“The controversy in this case is as to 
the effect of an order which was made in 
the year 1606 setting aside an execution 
sale on the ground of fraud and inadequacy 
of price. It appears that the property was 
sold in execution of a mortgage-decree on 
the 19th November 1894 and thatit was 
purchased by the decree holder Aditya. On the 
2nd ' Asar 1312 or 16th June 1905, the 
plaintiff purchased the property from Aditya 
by a private sale. The plaintiff’s purchase 
was prior in point of time to the proceedings 
by which the sale was set aside. He was 
nota party to these proceedings and it is 
not suggested that he was a party to or 
had any notice of the fraud affecting the 
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sale. He brought the present suit for recovery 
of possession of the property from the 
defendants Nos. 1 to 8, the judgment-debtors 
under the decree in execution of whjch 
the property was sold, some of whom are 
the appellants before me, The plaintiff im 
his plaint based his right to relief on 
several grounds, alleging inter alia that the 
order of the year 1906 setting aside the’ 


. sale was obtained by fraud. That question 


has not been entered into by the Courts 
below, which have concurred in granting 
the plaintiff a decree on the simple ground 
that the order referred to was obtained in 
proceedings to which he was not a party 
and, therefore, could not and did not affect 
the title which he had already acquired 
by his purchase from the auction-purchaser, 
the decree-holder. The view as taken by” 
the Courts below, has been challenged on 
behalf of the appellants. It is contended 
that the plaintiff, although he was a bona 
fide purchaser for value without notice, was 
deprived of the fruits of his purchase by the 
order setting aside the execution sale, notwith- 
standing that order was made in proceedings 
to which he was not a party. The learned 
Vakil for the appellant has attempted 
to support this position not by reference 
to any authority which is expressly or even 
indirectly in his favour, but by distinguishing 
the present case from authorities whioh 
appear to be in principle entirely against 
him. The eases which he seeks to distinguish 
are those of Sheik Ismail Rowther v. Rajab 
Rowther (1) and Jatindra Mohan Poddar 
y. Srinath Roy (2) In the former case 
it was held that where a property sold 
in execution of a decree was purchased by 
the decree-holder and by him sold for 
value to a third party who had no notice 
of any defect in the decree, the equitable 
right to set aside the decree could not prevail 
against the rights of the subsequent pur- 
chaser for value without notice. Jt is 
said that there it was the decree which 
had been set aside and not the execution 
sale. Butit is difficultto see what difference 
that makes in point of principle. The 
right to set aside a sale on the ground 
of fraud and consequential damage may 


be a statutory right, but the sale is not 
(1) 30M 295; 17 M. L J. 165; 2 M. L. T. 186. 
(2) 3C. W. N, 261; 26 C. 267; 13 Ind. Dec, (N. s.) 
775, 
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void but merely voidable. Why should v. Jogendra Narain (8), Sat’s Chandra 


the subsequent purchaser for value from 
the auction-purchaser deoree-holder ba ina 
wofse position in the case of the sale being 
set aside than in the case of the decree 
itself being set aside? If he has asecure 
“title in the latter case, it would seem that 
a fortiori his title is secure in the former 
case also. In the partionlar case before 
me, however, it is not necessary to go so 
far, It is not necessary to decide 
that the sale conld not have been set aside 
as against the plaintiff if he had been 
made a party to the proceedings, All that 
I need decide and I do so decide is that 
the plaintiff is not bound by the proceedings 
“hera in question to which he was not a 
party. In the case of Jatindra Mohan Poddar 
vy. Srinath Roy (2) it was held that 
an auction-purchaser was not a necessary 
party to an application under section 108 of 
the Code of 1882 to have an ex parte decree 
set aside, and the reason which was assigned 
for so holding was this that as the sale 
in execution had been confirmed, the rights 
of the auction-purchaser, whatever they might 
be, could not be affected im any way by 
the result of the proceedings under section 
108 to which they were not parties and which 
hid been instituted with the object of 
setting aside the eæ parte decree and not of 
setting aside the sale held in execution of 
it. In other words, they were not necessary 
parties because their interests were not 
affeated. It certainly does not follow that 
in the present case the plaintiff was not 
a necessary party to the proceedings to set 
aside tha sale, if it was intended that those 
proceedings should be binding upon him. 
The concluding portion of the passage in the 
judgment of the learned Judges to which I 
have first referred implies the contriry. 

The result is that the only contention 
put forward on behvlf of the appellants fails. 
The appeal must be dismissed with costs.” 


Babu Manmatha Nath Mookerjee, for the 
Appellants.—The order setting aside the 
execution sale is not a nullity. Aditya, 
the decree holder, bad notice of the proceed- 
ings in the execution Court, and inas- 
much asthe plaintiff claims through Aditya, 
the said proceedings are also valid against 
the plaintiff who purchased the property 
from Aditya. Refers to Krishna Chandra 


Ghos: v. Rameswari Dasi (4) and Abdul 
Rahman v. Sarafat Ali (5). But Krishna 
Ohandra v. Jogendra Narain (8) does 
not strictly bear upon the present 
point in question. The proper remedy of 
the plaintiff was to apply to have the 
order set aside. He should have gone to 
the execution, Court. The fact that the 
plaintiff was not present would not invalidate 
the proceedings, as the parson through whom 
he claims had notice of the proceedings. 

Babu Sosht Sekhar Bose, for the Respond. 
ents.—Though I am not in the position of a 
stranger auction-purchaser, I ought to have 
had notice of an application to set aside 
the sale. 

[Mooxersez, J.—Can yon treat the order 
asa nullity ? | 

I was entitled to a notice. In the cases 
which the other side has cited the purchaser 
from the decree holder was a party to the 
proceedings, so those cases are clearly dis- 
tinguishable. The appellants knew that 
I was in possession of the property, still 
they did not make me a party. 

As Aditya had no subsisting interest, 
the notice to him cannot amount toa notice 
to me. Under the provisions of Order XXI, 
rule 92, sub-rule 2, a notice of the application 
has got to be served upon me. But this 
has not been done. In any case I onght to 
have a refund of consideration money. 

Babu Manmatha Nath Mookerjee replied, 


JUDGMENT. 


Wooprorrs, J.—The plaintiff seeks in the 
first placa to recover possession of a property 
purchased from one Aditya Chakravarti. 
He was a decree-holder who purchased 
the property at a sale held under his 
decree. After his sale to the plaintiff, the 
Court sale was set aside on notice to Aditya 
but in the absence of and without notice to 
the plaintiff. 

It is conseded that the plaintiff is not 
in the position of a stranger who has 
purchased at a Court sale and who is 
pleading a bona fide purchase without notice; 


mo 27 Ind. Cas, 139; 20 ©. L. J. 469; 19 0. W.N, 
(4) 31 Ind. Oas, 894; 220. L. J. 409; 20 0. W. N 
RS, 

sa 3! Ind. Cas. 896; 22 C. L. J, 4:2; 20 C. W,N, 
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and, it is conceded, he is, therefore, a person 
taking through the decree-holder purchaser 
at the sale and standing in the same 
position as the decree-holder. The question, 
therefore, before us is whether or not we 
should treat the order setting aside the 
execution sale as a nullity or as a mere 
irregularity. If it was a nullity, then of 
course the plaintifi’s title is made out; 
if, however, it was an irregularity then 
the plaintiff's remedy was in the execution 
Court to set aside the proceedings which 
were held in his absence. If think, how- 
ever, that it has not been made out that 
it was a nullity and-that this is so is 
shown by tbe fact that there is no doubt 
that the proceedings were held on notice 
to Aditya. Therefore, they were good 
proceedings as regards him, and the plaint- 
iff claims through him, Possibly if the 
plaintiff had gone to the execution Court 
and kad represented to that Court that 
Aditya having disposed of his interest was 
no longer concerned in the matter and 
that he should be made a party to these 
proceedings, the Court might have acceded 
to his request. But the fact that the pro- 
ceedings were held in the absence of the 
plaintiff would not make them a nullity, 
seeing that they were held inthe presence 
ofa person through whom he cliims, namely, 
Aditya. Therefore, on this ground the suit, 
30 far as it is a sait for possession as 
against defendants Nos. 1 to 8, fails and 
must be dismissed with costs in all Courts. 


There is, “however, an alternative relief 
sought by the prayer (ghu) of the plaint. 
Tne plaintiff says: If the plaintiff be not 
held by the Court to be entitled to recover 
khas possession, then in that case he prays 
that he may have a decree directing re- 
fund of the consideration money by the 
pro forma defendants Nos. 9 to 12, and pay- 
ment of the sum of Rs.10 as compensation 
on account of cultivation expenses. Ás 
regards the latter part of this claim we 
know nothing, and there is no mention 
of it in the judgment. Butas regards the 
consideration money which amounts to Rs. 95, 
the plaintiff is entitled to a decree for 
that sum against the defendants Nos. 9 to 12 
with interest thereon at six per cent. per 
annum from the date of the suit to the date 
of realization, It does not appear that these 
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defendants have taken any part in the 
suit in any of its stages, and, therefore, 


though the suit is decreed as against 
those defendants,. the decree will not carry 
any costs. 

Tho appeal is allowed in these terms. 


MOOKERJER, J.—I agree. 
Appeal allowed. 


PATNA HIGH COURT. 

Seconp Civiu Aresar No. 291 or 1916. 

April 16, 1917. 
Present:—Mr. Justice Chapman and 

Mr. Justice Jwala Prasad. 

Mahant RACHU GIR AND ayotHsr— 
DEFENDANTS — APPELLANTS . 

versus 
Mahant RAGHUNATH GIR — 
PLAINTIFF — RESPONDENT, 

Civil Procedure Code (Act Y of 1908), O. XLI, r. 23 
—~-Decision on preliminary point, what is — Execution of 
document ~ Fraud —Undue influence—-Burden of proof, 

A suit is disposed of on a preliminary point within 
the {meaning of Order XI, rule 28, Oivil Procedure 
Code, where by reason of the decision on one or more 
of the issues recorded in the case there has been no 
necessity for the consideration of the other issues, 
and such a preliminary decision is a decision of a, 
preliminary point, whether the decision involves 
questions of law or questions of fact. [p. 203, col. |.) 

Mata Dinv Jamna Das, 27 A. 691; 2 A. L. J. 685; 
A. W. N. (1905) 159, relied upon. 

Where the execution of a document is admitted, 
the burden of proving that it was exeouted under 
fraud or undue influence is on the party setting up 
such plea. [p. 263, col. 2.] 

Appeal from a desision of the District 
Judge, Muzafferpore, dated the 23rd August 
1916. 

Mr. Sharoshi Charan Mitra, for the Appel- 
lants, 

Messrs. Lakshmi Nuriyan Singh and Amir 
Hasan, for the Roaspondent. 

JUDGMENT. 

CHAPMAN, J.—One Rachu Gir gave a lease 
to an Indigo Factory. The period of the lease 
was to expire in 1820 Faslz, corresponding: 
roughly to the year 1913. Two years prior to 
the expiry of the lease Rachu Gir gave a lease 
to the pla‘ntiff Raghunath Gir; Raghunath 
Gir, hearing that inspite of the lease having 
been made in his favour the Factory was 
about to obtain a renewal of their lease, gave 
notica to the Factory of the existanze of his 
lease and on the expiry of the Factory’s leage 
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Raghunath Gir endeavoured to obtain posses- 
sion but was unable to do so. He found 
that the Factory had obtained a lease from 
Rashu Gir in 1913; thereupon he brought 
the present suit for recovery of possession, 


The firet defence was that Raghunath Gir 
obtained a lease from Rachu Gir by decep- 
tion, Rachu Gir being given to understand 
that he was exeouting’a document of an 
entirely different character. The next 
defence was that Raghunath Gir’s lease was 
obtained by undue influence. The third 
defence was that the Factory had no" notice 
of the prior lease of Raghunath until the 
renewal of their lease. 


The first Court held that Raghunath Guir’s 
lease had been obtained by undue influence 
and, therefore, declined to go into the question 
whether the plaintiffs lease prevailed against 
the lease in favour of the defendant Factory. 

In appeal the learned District Judge upset 
the finding of undue influence and held that 


there was no undue influence and that Rachnu | 


Gir had failed to show that he had been 
deceived into signing a document ofa character 
which he did not intend to sign. The District 
Judge, therefore, remanded the case for 
trial of that issue. | 

It has been contended in appeal before us 
that the order of remand was not autho- 
rised by the Code of Civil Procedure and 
that the. disposal of the issue of undus 
influence by the Subordinate Judge was not 
disposal of a preliminary point within the 
meaning of Order XLI, rule 23. { am in 
agreement with the opinion of Mr. Justice 
Best, cited in the case of Mata Din v. Jamna 
Das (1), that a suit is disposed of on a pre- 
liminary point within the meaning of section 
562 when by reason of the decision on 
one or more of the issues recorded in the case 
there has been no necessity for the considera- 
tion of the other issues, and thai such a pre- 
liminary desision is a decision of preliminary 
point within the meaning of Order XLI, rule 
23; whether the decision involves questions 
of law or questions of fact. The decision of 
the issue of undue influence in the present 
case made it unnecessary to consider the 
other issues in the case. It was in my opinion 
a disposal on a preliminary point. The order 


` (1) 27 A.601 atp. 694; 2A. D. J. 685: A. W. N. 
(1905) 159. - 
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of remand was in accordance with Order 
XLI, rule 23, 

It has next been contended that the find- 
ings on the questions of undue influence and 
deceit involve errors of law. It has been 
suggested that some mistake in regard to the 
burden of proof has been made but on the 
finding that the only relationship between 
Raghunath Gir and Rachu Gir was a 
connection by marriage and that there 
was no other relationship of any other 
capacity between them, it is not possible 
to say that the burden of proof was wrongly 
placed. With regard to the other question 
whether execution of the bond was obtained 
by deceit, the burden of proof is clearly 
upon Rachu Gir to prove that the bond 
was read over and purported to be something 
different to what it actually was. In my 
opinion the appeal fails and must be dis- 
missed with costs. 

JWALA Prasap, J.—I coneur. 

É Appeal dismissed. 


CALCUTTA HIGH COURT. 
Reres Nisi Nos. 895 ro 899 or 1917. 
March %2, 1917, 

Present: —Justice Sir.Asutosh Mookerjee, Kr 
and Mr, Justice Beacheroft. 

PADU MOHAMMAD AND OTHERS—- 
PETITIONERS 
versus 


CHUTRA NATH CHAUDHURY 


AND OTHERS-—Opposite PARTIES. 

Provincial Small Cause Courts Act (IX of 1887), s. 
25-—Oivil Procedure, Code (Aci V of 1908), 0. VII, +. 
10 —Jurisdiction of Small Cause Court Judge to dismiss 
suit on merits after holding it to be non-cognizable. 

A Judge of a Small Cause Court cannot proceed 
to try and dismiss a suit on the merits, which he, on 
the objection of the defendant, holds not to be 
cognizable by a Small Cause Court, for under Order 
VII, rule 10, Civil Procedure Code, it is incumbent 
upon him toreturn the plaintat any stage of the 
suit for presentation to the proper Court. |p. £06, 
col, 2; 

A an which was in essence a suit for rescission 
of a contract and consequential relief was brought 
in a Small Cause Court. The defendant objected 
to the jurisdiction of the Court and also objected to 
the claim on the merits. The Judge found that 
the suit was not cognizable by the Court but never. 
theless proceeded to try the case on the merits 
and ultimately dismissed it, 
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On the application of the plaintiff for setting aside 
the judgment, the High Court set it aside and 
directed the plaint to be returned to the plaintiff in 
order that he might present it to the proper Court for 
trial of his claim. [p. 205, col. 2; p. 206, col, 1.] 

Rule against the order of the  Munsif, 
Thakergaon, exercising the powers of a Conrt 
of Small Causes in Suits Nos. 261, 262 and 
268 to 270 of 1916. 

FACTS material will appear from the 
judgment of the Small Cause Court which 
was as follows:~- 

“This anit is heard together with suits 
Nos, 262, 268, 269 and 2 O of 1916 (Small 
Cause Court). Inthem the defendants have 
raised three preliminary objections, viz, (1) 
that these suits are nxt cognizable by a Small 
Cause Court, (2) that these suits are barred 
under the special limitation provided in section 
75 of the Bengal Tenancy Act, and (3) that 
the suits are barred by res judicata. As, 
regards the first objection, I find that 
the plaintiffs have prayed ‘in these suits 
for a declaration that a certain contract 
between the parties is void, and for recovery 
of certain amount of money alleged to have 
been illegally exacted by the defendants 
as rent. The first prayer is practically one 
for reasission of a contract, and as such, 
it comes ander Article 15 of the Second 
Schedule of the Provincial Small Cause 
Courts Act (IX of 1887) and is not cogniz- 
able by a Small Cause Court. Moreover, 
the suits are of a declaratory nature with 
prayer for consequential relief, and cannot, 
therefore, be taken ‘cognizance of by a Small 
Cause Court [vide Article 19 of the same 
schedule and the cases cited as Akbar Ali 
y. Jezuddin (1), Rameshur Kulwar v. Be.cree 
Seth (2), Kola Aheer v. Musammat Sajna 
‘Ahimur (3).| Moreover, a suit tu recover an 
illegal exaction of rent wil! not lie in the 
Small Cause Uourt [wide Surbo Chunder 
- Doss y. Woomanund Roy (4)). Had it 
been a case of over-payment of money 
by mistake, a Court of Small Causes could 
have taken cognizance of it [vide Badr-un-nist 
v. Muhammad Jan (5)], but the nature of the 
present suit is quite different; even if 
the rent is voluntarily paid to a wrong 
person, a suit for its refund caunot lie in 


the Small Cause Court laide Ram Chand Duit 
(1) 8 C. 399; 6 Ind. Jur, 530; 4 Ind. Dox. (N s.) 255, 
(2) 3 N. W. P. H.C. R. 208. 
(3) 3 N. W. P. H. C. R. 105, 
(4) 11 W. R. 412. 
(5) 2 A. 671; 1 Ind. Dec. fy s.) 1010, 
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v. Mosat Santal (6)], For these reasons the 
first objection of the defendants is allowed, 
and I hold that these suits are not cogniz- 
able by Court of Small Canses. è 

Let me now come to the second objectien 
of the defendants, admitting for argument’s 
sake that the suits are cognizable by this 
Court As regards this objection I 
find that the wording of section 75 of the 
Bengal Tenancy Act is quite clear on this 
point. That section provides that a tenant 
may, within six months from the date of 
the execution, institute a suit to racover 
from the landlord, in addition to the 
amount of what is exacted, such sum by 
way of penalty as the Court thinks fit, ete. 
In the present suit the plaintifis have prayed 
for recovery from the defendants (the defend- 
ants Nos. l and 2 are admittedly the landlord’ 
of the plaintiffs), in addition to the amount 
exacted, certain sums of money as either 
interest or damages. In my opinion these 
excess amounts, claimed either fas interest 
or as damages, fall under the denomination 
of penalty as contemplated by section 75 
of the Bengal Tenaney Aet, inasmuch 
as there 13 no provision in that Act for 
awarding such interest or damages to the 
tenants. The damages contemplated in 
section 63 (2) of that Act are awarded in 
suits of an altogether different type, and 
have no concern with circumstances of the 
present suits, In the face of the special 
provision of limitation no other general law 
of limitation can apply. No eases, cited as 
authorities on this point, have been brought 
to my notice. But a Madras case reported 
as Pamu Sanyasi v. Zamindar of Jayapur (7), 
though not exactly to the point, has some 
resemblance to the present one in facts and 
circumstances. There the suit was held to be 
barred under a special law of limitation pro- 
vided by the Madras Rent Reccvery Act, and 
the genera] law of limitation was not allowed 
toapply. So it appears to me that the limita- 
tion in the present suits is governed by the 
special provision of section 75 of the Bengal 
Tenancy Act. As the plaintiffs have not 
come within six months from the date of 
execution, I hold that these suits are barred 
hy limitation. 

Let me now come to the defendants’ 


last objection on the point of rs 
(R) HIC 733.5 Ind Dee Ng) 1251, 
(7) -0 M = a40, 
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judicata. The jadgment, Exhibit A, and 
the plaint, Exhibit B, show that suits 
were instituted by these plaintiffs for 
recovery of these amounts with damages 
on*tbhe same causesof action formerly, and 
that these suits were, dismissed after a 
contested trial, Most of the objections now 
made by the defendants were made by them 
in these suits, and in them several issues 
were framed. One- of the issues was 
decided against the plaintiffs, and the suits 
were accordingly dismissed. It is admitted 
‘by the learned Pleaders on both sides that 
the judgment in these suits has not yet 
been set aside. There is no prayer in 
the present suits to have the decree of 
these suits set aside. Iam, therefore, of 
opinion that the present suits are barred 
by res judicata under provisions of section 
Il of the Civil Proeedyre Code, and on 
reference to the explanation 1V of tbat 
section, so long as the judgment of the 
aforesaid suits is binding upon the parties 
the third objection of the defendants must, 
therefore, also prevail and [ hold that the 
present suits are barred by the law of res 
judicata, 

In the face of the aforesaid findings, 
the question now arises for me to determine, 
whether in the present cases the plaint 
should be returned under seetion 23 of the 
Provincial Small Cause Courts Act, or fhe 
suits should stand dismissed. That section 
provides that when the right of the plaintiff 
and the relief claimed by him ina Court 
of Small Causes depend upon the proof or 
disproof of a title to immoveable property 
or other title which such Court cannot 
finally determine, the Court may return 
the plaint. In the present suit no question 
of title to immoveable property or any 
other title arises, and so the provisions of 
that section do not, in my opinion, apply 
to the present suits and the plaint in the 
present oases cannot, therefore, be returned. 
Under these circamstances these suits cannot 
but be dismissed. It is also not necessary 
tu record any further evidence in these 
cases, and to enter into the other questions 
that have been raised in these suits. It 
is, therefore, ordered that these five suits be 
dismissed with costs to the contesting defend- 
_ ants. This jadgment will also govern 

Suits Nos, 262, 268, 239 and 270 of 1916 
(Small Cause Court),”’ 
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Babu Sarat Chandra Roy Chowdhury and 
Lal Mohan Ghose, for the Petitioners. 
"Babu D. N. Bagchi, for the Opposite 
Party. 7 

JUDGMENT.—We are invited in this 
Rule to set aside a decree of dismissal made 
by a Court of Small Causes. The suit was 
in essence for rescission of a contract, and 
in the alternative, for declaration that the 
contract was either void or voidable and for 
consequential reliefs. Objection was taken 
by the defendants that the suit was excluded 
from the cognizance of a Court of Small 
Causes under clauses 16 and 19 of the Second 
Schedule to the Provincial Small Cause 
Courts Act. The defendants also objected 
to the claim on the merits. The Small 
Cause Court Judge found that the suit was 
not cognizable in his Court under clauses 
16 and 18; but, notwithstanding this con- 
clusion, he proceeded to try the case on the 
merits and ultimately dismissed it. The 
plaintiffs now contend that the only course 
open tothe Judge wasto direct that the 
plaint be returned to the plaintiffs for pre- 
sentation to the proper Court. This view 
has been controverted by the defendants. 
In our opinion the order made by the Small 
Cause Court Judge is obviously wrong. 


Order VII, rule 10 of the Code of 1908, 
which applies to Provincial Small Cause 
Courts, as is clear from Order L, provides 
that the plaint shall, at any stage of the 
suit, be reburned to the plaintiff for presenta- 
tion to the Court in which the suit should 
have been instituted. The words “at any 
stage of the suit’? were introduced in the 
Code of 1908, and did not appear in the 
corresponding provision of the Code of 1882, 
namely, section 57. These words really 
amount to a legislative approval of the 
decision of a Full Bench of the Bombay 


High Court in the case of Frabhakarbhat 
v. Vishwambhar Pandit (8). Consequ- 
ently, if was incumbent on the Small 


Cause Court Judge to return the plaint to 
the plaintiff for a presentation to the proper 
Court. [ Ladhaji Nathaji v. Hari (9) ]. The Rule 
is acoordingly made absolute, and the order of 
the Small Cause Court Judge set aside. The 
plaint will be returned to the plaintif in 


(5) & B. 318; 4 Ind. Dec. (N. s.} 588. 
(9) 1 Bom, L. R, 176; 23 B. 679; 12 Ind, Dec, (N. a) 
454. 
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order that he may present it to the proper 
Court for trial of his claim. 
has been opposed, we make it absolute with 
costs which we assess at one gold mohur. 
We are of opinion that the Rule should not 
have been opposed, andif it had not been 
opposed, we should not have been disposed 
to allow costs to the petitioner. 

It is conceded that this judgment will 


govern the analogous Rules (Nos. 896 to 


899 of 1916). These Rules also are made ab- 
solute with sosts—one gold mohur in each 
case. 

Rules made absolute. 





PATNA. HIGH COURT. 
APPEALS FROM ORIGINAL Decrees No. 450, 451 
ANv 452 or 1915. 
June 26, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
HON'BLE Maharajah Sir RAMESHWAR 
SINGH Bahadur-—Oprositse Parry— 
APPELLANT 
VETSUS 
Babu JOTINDRA CHANDRA SINHA 
AND OTHERS— PETIHIONERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 151—T'rans- 
fer of Property Act (IV of 1882) s. 90, decree under— 
Amendment of decree not in accorddnce with judgment 
—Inherent power of Court. 

If on the faco of it a decree made under section 90 of 
the Transfer of Preperty Act is not in accordance 
with the previous Judgment, then the Court will be 
justified under the inherent powers given to it by 
section 151 of the Civil Procedure Code in making the 


deoree in accordance with the judgment. [p. 206, 
col, 2.) 


Appeal from a decision of the Subordinate 


Judge, Darbhanga, dated the 8rd July 
1915. 
Messrs. Ramcharan Mitra, Jogendra Nath 


Mukerji, Purendra Narain Sinha and Murari 
Prasad, for the Appellant. 

Mr, Mritunjoy Lal, for the Respondents, 

JUDGMENT.—The facts of this case are 
that in three mortgage suits instituted in 
1892, 1895 and 1897, the Maharajah of Dar- 
bhanga obtained decrees for very large sums 
of money against the present respondents. 
The properties were brought to sale from 
time to time. In 1907 applications under 
section 90 of Act IV of 1882 were made by 
the Maharajah, on which a Rule was issued 
upon the opposite party to show cause why 
proceedings should not be taken to recover the 


As the Rule. 


balance due from the other properties. The 
opposite party put in an appearance, but were 
not in earnest in opposing the applications 
which were finally granted ew parte. Thyee 
decrees were prepared, signed and sealed 
under section 90 on the 3rd of ‘January 
1908. 

In 1914the Maharajah took steps to put these 
decrees into execution. It was then for the 
first time that the judgment-debtors examined 
the decrees and took objection; firstly, to the 
arithmetic wherein gerious mistakes had been 
made; secondly, to the grant of interest after 
six months from the date of the original 
decree. The learned Subordinate Judge 
thereupon passed orders amending the decrees 
with a view to bring them into conformity 
with the original judgments of 1892, 1895 
and 1897. Against this decision the decree* 
holder appeals. 

It is contended that there is no provision 
in the Code for any appeal against an order 
amending a decree. There is on the other 
hand no provision in the Code for any amend- 
ment of a decree except that provided by 
section 152 of the Code. The amendment 
therein contemplated is the correstion of a 
slerical or arithmetical mistake, The records 
of the case having been called for on the 
petition of appeals the case is before us. We, 
therefore, deal with it under section 115. If 
upon the face of it the desree made under 
section 90 was not in accordance with the 
previous judgment, then the Court will be 
justified under the inherent powers given to 
it by section 151 in making the decree 
in accordance with the judgment. We 
propose, therefore, to consider the judg- 
ments of 1892, 1895 and 1897 and satisfy 
ourselves as to the obvious meaning thereof. 
1f the obvious meaning of them is not ex- 
pressed in the final decrees made under section 
9C, then we are prepared to give instructions 
to the learned Subordinate Judge to amend 
the decrees so as to bring them into con- 
formity with the judgments. But if the ques. 
tion is merely a matter of doubt, then it must 
be taken that inasmush as the decrees were 
made after contest on the 8rd of January 
1906 and no appeal has been filed against 
those decraes, that they were accepted by the 
parties and cannot now be challenged on the 
ground that their correctness is doubtful. 
Before proceeding to amend the decrees made 
by his predecessor the Judge must see that 


Vol. XLI] 


there is an obvious clerical or arithmetical 
mistake in them or that they are not in ac- 
cordance with the real intention of the Judge 
who made himself responsible for the correst- 
ness of the decrees by attaching his signature 
thereto. The actual order of the Court in 
each of these cases dated the 21st December 
1907 rans in the following words :— 

“That the decree-holder be permitted to 
take steps under section £0 of the Transfer 
of Property Act for the realisation of the 
balance of the decretal money from the other 
properties of the judgment-debtors. ” 

And on the @rd January 1908 a decree 
under section 90 was made by merely copy- 
ing out the petition for a decree under section 
90, 

Tt is manifest in one case at least, No. 452, 
that there was a glaring clerical error in the 
petition for a decree under section 90. This 
glaring error was reproduced in the decree 
itself. The decree, therefore, in that case was 
obviously wrong and before attempting to 
execute it the learned Subordinate Judge 
was right in going into the merits of tho case 
and ascertaining for himself what sums 
were actually due. 


In Case No. 456 it was admitted before the 
learned Judge that an arithmetical mistake 
had resulted in a loss to the jadgment debtor 
of Rs. 1,600. Here again the learned Sub- 
ordinate Judge was justified in going through 
the whole of the decree and preparing a fresh 
decree. 


In the third case there was no clerical or 
arithmetical mistake alleged. It was urged 
only that as the judgment in the cases of 
1892, 1895 and 1897 said nothing about 
future interest, therefore, the decree-holder had 
no right to claim future interest. The decree 
in each of these oases clearly gives future 
interest and it should have been presumed, 
until the, contrary was proved, that the Court 
in each instance intended to give the relief 
which it embodied above its signature in its 
own deeree. There was no contest whatever 
in regard to any of the reliefs claimed in the 
plaint, and to the ordinary person it would 
seem obvious that in the absence of contest 
the intention of the Court would be to give 
the plaintiff all thé reliefs asked for. In the 
plaint it was specifically demanded that a 
decree should be made for interest and com- 
pound interest up to the date of sale with 
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interest and future costs from the date of sale 
to that of realisation, and a direction thut 
the defendant should pay to the plaintiff 
the amount claimed within the time allowed 
by the Court, and that in case of non-pay- 
ment of the same the Court may be pleased 
to realise the decree for money due to the 
plaintiff by sale of the mortgaged property 
as per specification given in the plaint and 
that in the event of the sale proceeds not 
being sufficient for the realisation of the 
whole of the decretal money, the Court may 
be pleased to pass a decree making the mort- 
gagees personally liable for the mortgage 
money. 

Both the decrees for sale of the mortgaged 
property and the decrees under section 90 
were made ex parte, There is no reason to 
suppose in either case that the learned Sub- 
ordinate Judge had any intention of giving 
the plaintiff less than what he asked. It is 
distinctly stated that the claim was for in- 
terest up to the date of realisation and we find 
it set forth in the decrees themselves made in 
the original suits that the defendants do pay 
to the plaintiff within six months from this 
date the sum of Rs, 17,751, the amount claim- 
ed, with Rs. 265-7-0, interest thereon, at the 
rate of 6 per cent. per annum from the date of 
institution of the suit to this date, in all 
Ra, 18,016-7-0, and Rs. 987 on account of costs 
of the suit with interest at the rate mentioned 
above on the entire decretal amount and costa 
aforesaid from this date till the date of reali- 
sation. 

There is in this decree a clear order that 
simple interest shall run from the date of the 
decree to the date of realisation and we can 
see no reason for the amendment of the 
decree ordered by the learned Subordinate 
Judge in this respect. 

We, therefore, direct the learned Subordi- 
nate Judge to restore these decrees to their 
original condition; he will then consider 
whether there is any other clerical or arith- 
metical mistake, which can be cured under 
section 152 of the Code and on satisfying 
himself that there has been a clerical or 
arithmetical mistake will make such amend- 
ments as may be necessary. The appeals 
are dismissed without order as to costs, 
Under section 115 the learned Subordinate 
Judge is directed to take action as indicated 
in each case in this judgment. 

i Appeals dismissed, 
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VENKATA PERUMAL RAJU V, UDDAGIRI PAPA NAIDOC. 


MADRAS HIGH COURT. 
APPEALS Nos. 173 AND 182 or 1910, 256 
or 1913 AND 48 AND 311 op 1914. 

October 11, 1916. 
Present:—-Mr. Justice Sadasiva Aiyar and 
and Mr. Justice Napier. 

In No. 173 oF 1910. 

Raja Kumara VENKATA PERUMAL 
RAJU BAHADUR VARU, MINOR, BY tHe 
Estate GoarpiaN Mra. W. A. VARA- 
DACHARIAR—Derenpant No. 1— 
APPELLANT 
Versus 
UDDAGIRI PAPA NAIDU AND OTHERS 
—-PLAINTIEFS AND BRD DEFENDANT AND Ist 
PLAINTIFFS LEGAL REPRESENTATIVES — 


RESPONDENTS. 

Hindu Larw—Impartible zemindari-—Inalienability 
and succession by single heir, whether family 
custom or incident of tenure—“Tanaka”, meaning of 
-~ Civil Procedure Code (Act XIV of 1882), ‘s. 257 A 
Consideration paid towards forbearance to ewecute 
decree, effect of —Mortgage—Settled account forming part 
of consideration—-Non-receipt of consideration, whether 
can be proved. 

In cases of grants of Jand under zemindart tenure 
under the Permanent Settlement, the conditions of 
the tenure prior to cession cannot be presumed to 
have continued and it rests on the claimant to show 
that the manner in which the estate has been treated 
by the British Government indicated that Govern- 
ment intended to preserve the prior incidents. [p. 
218, col. J.] | 

Impartibility leads logically to the existence of a 
power of alienability and not toa rule of inaltenability. 
The custom of impartibility and of succession by 
a single owner are incidents attached not to the pro- 
perty of a family but to the Jaw governing that par- 
ticular family. [p. 210, col. |. | s 

(Udayarpalayam case) Kaehi Kaliyana Rengappa 
Kalakka Thola Udayar v. Kachi Yuva Rengappa 
Kalakka Thola Udayar, 28 M. 508; 8 Sar. P. O. J. 855; 
ə C. L. J. 231; 10 C. W. N. 95; 15 M. L. J. 312; 2 A. L, 
J. 845: 7 Bom. L R. 907; 1 M. L. T. 12; 32 I. A. 261 
(P.O); Mahammad Afzal Khan v. Ghulam Kasim 
Khan, 800. 843 at p. £62; 67 P. R. 1908; 112 P. L. R. 
1903; 8 C. W. N. 8f; 5 Bom. L. R. 486; 301. A. 190; 
8 Sar. P. O. J. 455 (P. C.); Durgadut Singh v. 
Maharaja Sir Rameshwar Singh Bahadur, 4 Ind, Cas. 
2. 36 C. 943; 13 O. W. N. 1018; 11 Bom. L. R. 901; 6 
M. L. T. 68; 10 C. L. J. 233; 6 A. L. J. 847; 19 M. L. J. 
567; 36 I. A. 176; Bhau Nunaji Utpat v. Sundrabai, 
J1 B. H. C. R. 249; Neelkisto Deb Burmono v. Beerchun- 
der Thakoor, 12 M 1. A. 523; 12 W. R. (P. 0.) 21; 3 B, 
L. R (P. C.) 13; 2 Sar. P, C.J. 623; 2 Suth. P. O. J. 
243; 20 E. R. 436; Rajkishen Singh v. Ramjoy Surma 
Mozoomdar, 1 C. 186; 19 W. R. 8; 3 Sar. P, C J. 174; 
8 M. L. J. 151; 2 Suth, P. O. J. 744; 1 Ind. Dec. (N. 8.) 
119 (P. C.), followed. 

In cases of military tenures, as regards the ques- 
tion of inalienability without the Sovereign’s sanction, 
the reason for the restricted ownership ceasing as 
goon as the military service is dispensed with, the 
ordinary law governing impartible estates involving 


the right of the holder of that estate to alienate 
at his pleasure becomes at once applicable, except 
where a custom of inalienability is proved to exist. 
[p 211, col 2.] 

Rama Krishna Rao v. Court of Wards, 22 M, 382; 1 
Bom. L. R. 277; 3 0. W. N. 41°; 26 I. A. 83; 7 Sar. 
P. ©. J. 481; 9 M. L.J. Sup. 1; 8 Ind, Dec. (N. s.) 
276; Raja Row Vencata Niladry Row v., Vutchavoy 
Vencataputty Raz, (1834) 3 Knapp. 23; 12 E. R. 
554, followed. ; 

Where a supposed custom has followed the ordinary 
Jaw as laid down by the Courts, though wrongly 
assumed to be the ordinary law, such custom, as it 
did not modify the law as generally understood and 
had not independently the force of law, cannot be 
recognised as a valid custom having the force 
oflaw. An erroneous view of law, though held for a 
considerable time, cannot form the basis of an 
independent custom when the error is discovered and 
set right. [p. 212, col. 1.] 

The use of the word “tanaka” in a document 
clearly creates security and not merely an assign. 
ment of revenue. [p. 212, cols. 1 & 2.] 

Dakkata Thotapalli v, Sasanupuri Dali Sethi, 22 Ind, 
Cas, 524; 1 L. W. 96 at p.97; (1914) M. W. N. 270, 
Patte Muhamad v. Davood, 30 Ind. Cas. 569; 18 M. L. 
T. 209: 29 M. L. J. 525; (115) M. W. N. 852; 39 M. 
1010, followed. 

A sum of money paid toa decrec-holder for giving 
time to the judgment-debtor, under an arrangement. 
not sanctioned by the Court under section 257A of 
the Civil Procedure Code, 1882, must be deducted 
from the amount of the decree, [p. 218, col 1,] 

Venkata Subramania <aAyyar v. Koran Kannan 
Ahmod, 26 M. 19; 12 M. L. J. 113, followed. 

Where a person who takes a mortgage stands in 
a fiduciary relation to the mortgagor, it ig com- 
petent to the mortgagor to prove failure of considera- 
tion, by proving circumstances which would entitle 
him to go behind the settled account comprised in the 
mortgage and showing tha, the amount was not 
really due. [p. 215, col Z; p. 216, col. 1.] 


Tirumal Raju v. Pandla Muthial Naidu, 9 Ind. Cas. 
289; 35 M. 114; (191L) I M. W. N. 118; 9 M. L. T. 286; 
21 M. L.T. 169, followed. 

Jt is open to a mortgagor to shew that there has 
been an actual failure of consideration in respect 
of a part and that the mortgage is only good for tho 
balance. [p. 216, col. 1.] - 

Chinnayya Rawuian v. Chidambaram Chetti, 2 M. 
212; 6 Ind. Jur. 856; 1 Ind. Dec. (N s.) 419: Tirumal 
Raju v. Pandla Muthial Naidu, 9 Ind. Cas. 289; 35 M. 
314; (1911) 1 M. W, N. 118; 9 M. L.T. 286; 21 M. L. 
J. 169, followed. 

An attaching creditor can question the correctness 
of the whole account on which a mortgage of the 
attached property is founded. [p. 216, col. 1.] 

Rajant Kumar Dass v, Gaur Kishore Shaha, 85 C. 
1051; 7 C. L. J. 586; 12 O, W. N, 761, followed. 


Where the transfer of interest in immoveable pro- 
perty is by way of security only, there is no princi- 
ple which gives the consideration for the mortgage 
a position higher than that of an ordinary bond debt. 
Where an obligor can under certain circumstance go 
behind a setéled account, he is equally entitled to 
plead that the consideration based on that account 
had never been received. [p. 216, col 1.) 
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In APPsaL Suits Nos. 173 AND 152 or 1910, 


Appeals against the decrees of the District 
Court, North Arcot, in Original Suit No. 34 
of £907 and No. 12 of 1208. 

' Mr. L. A. Govindaraghava Atyar, for the 
Appellant. 

Messrs. ©. Gopalasamt Aryangar, O. V. 
Ananthakrishna Aiyar and N. Rajagopala- 
chartar, for the Respondents. 


In ArpzaLs Nos. 356 or 1913 anp 48 AND 
311 or 19. 4, 


Appeals against the decrees of the Court of 
the Subordinate Judge, North Arcot, in 
Original Suits Nos. 95, 18 and 86 of 1911, 

Mr. L. A. Govindaraghara Atyar, for the 
Appellant. 

The Hon’ble Mr, T. Rangachariar, Messrs. 
K.V.L. Narasinham,S. Gopataswand Atyangar, 
O. V. Ananthakrishna Aryar, K. Bashyam 
Atyangar, P. Venkotaramana Rao, T, 
Pattabhirama Atyar, N. Chandrasekara Atyar, 
A, Venkatarayaliah, Short Bewes & 0o., 
P. V. Parameswara Aiyar, ©. P. Ramaswami 
Atyar, A. Duraiswami Atyar and K. 0. 
Destkachariar, for the Respondents. 


Appeals Nos. 173 and 182 of 1910 coming 
on for hearing on the 7th March 1913, the 
Court (Miller and Sadasiva Aiyar, JJ.,) deli- 
vered the following 


JUDGMENT.—So far we have had argued 
only the question whether the District Judge 
was wrong in refusing to decide the ques- 
tion raised in issue No. 1I. Ha has refused 
because on issue No. 1E (A) he held that 
the question could not be tried in the suit. 

He invoked -the authority of Raja of 
Vizranagaram v., Dantivada Ohelliah (1) which 
does not support him, if only for the reason 
that the restraint (if any) on alienation 


which may exist in this case is not imposed - 


for the benefit of, and, therefore, cannot be 
waived by, the person desirous of making the 
alienations, . 

Zamindar of Karvetnagar v. Trustee of Tiru- 
malat (2), to which reference is also made, is 
not a decision that the- custom alleged, if 
made out, is not sufficient to prevent the 
mortgagor’s successor from questioning 
the validity, as against him, of the mort- 


gage when if is sued on by the mortgagee, 
(1) 28 M. 84; 14 M. L, J. 468, 
(2) 2 Ind. Cas, 18; 32 M. 429; 19 M. L, J, 410, 


14 


The learned Judges expressly say that a 
separate suit, and not execution proceedings, 
should be resorted to for the decision of the 
question. 


There is no reason why issue No. II should 
not be desided in this suit. We, therefore, 
direct the District Judge to return findings 
on the 2nd, 8rd and 4th issues, 

In Appeal No. 173 of 1910, a finding is 
required only on the 2nd issue for the same 
reasons, 

In both appeals fresh evidence may be 
taken on the issues on which findings are 
required, 

The findings should be submitted within 
six months from this date and seven days will 
be allowed for filing objections. 

Even tf the District Judge’s finding is 
against the custom alleged, he should never- 
theless return findings on the other questions 
also on the assumption that the custom is 
proved. 





In compliance with the order contained in 
the above judgment, the District Judge of 
North Arcot submitted a finding to the effect 
that the Karyetnagar Estate was not in- . 
alienable either by reason of its tenure 
or the custom pleaded by the first defendant. 


rate tie 


These appeals coming on for hearing after 
the return of the findings of the lower Court 
on the issues referred to it for trial, in Appeals 
Suits Nos. 173 and 182 of 19:0, in pursuance 
of the order of this Court, and having stood 
over for consideration till this day, the 
Court delivered the following 


- JUDGMENT. 


Sapasiva AIYAR, J.—The question common to 
all these appeals is, whether the Karvetnagar 
Estate ia inalienable by virtue of its tenure 
or by a custom under which the zemindar for 
the time being is prohibited from alienating 
any portion of the estate, except for purposes 
for which the manager of a joint Hindu 
family (not the father) is entitled as such 
manager to make valid alienations of the 
joint family property. On this question, 
I might at once say that I agree with 
the judgment to be pronounced by my 
learned brother, As_ it was, however 
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argued with great 
persistence by Mr. Govindaraghava Aiyar 
for the appellant, 1 deem it appropriate 
to express my views on this point in my 
own words. As regards inalienability by 


strenuousness and 


virtue, of the tenure,as soon as the military’ 


tenure under which the properties were 
held was put an end to, about 120 years 
ago, that is, when the British Government 
granted the lands to the zemindar under 
a quite different tenure with express powers 
of ‘alienation and after imposing a 
liability on the lands to be attached and sold 
in exection of decrees passed against the 
grantee, the restraint on alienation without 
the permission of the overlord came to an 
absolute end. The analogy of thé incident 
of impartibility attaching to some estates 
is absolutely misleading. Impartibility, 
according to the Privy Council decision in 
Sartaj Kuari v. Deora) Kuari (8), leads 
logically to the existence of a power of 
alienability, and not toa rule of inalien- 
ability. 


Further, the custom of impartibility and 
of succession by a single owner are incidents 
attached not so much to the property 
held by a family as tothe law governing 
that particular family (see Lord Macnaghten 
in the (Udayarpalayam’scase) Kachi Kaliyana 
Rengappa Kalakka Thola Udayar v. Kachi Yuva 
Rengappa Kalakka Thola Udayar (4). At 
page 916 i in that case, the following passages 
occur: “On the cession of the Carnatic, 
the British Government assured the Poligars, 
of whom the Poligar of Udayar was one, 
that they would enjoy every just and 
ascertained oivil right, with a free eger- 
cuss of the religious institutions and domestic 
usages of their ancestor.’ One of the do- 
mestic usages, namely, succession according to 
rules of primogeniture was upheld in that 
oase. In the case of zemindaris where 
succession by primogeniture prevails, 
though that domestic usage might have 
begun in the fimes when the head of the 
family was a military ruler and though 
that position had ceased at the time of 
the Permanent Settlement, the family law 


(8) 10 A. 272; 16 I. A. 51; 5 Sar. P.C. J. 139; 12 
Ind. Jur. 213; 6 Ind. Deo. (N. s.) 182 (P. O,), 

(4) 28 M. 508; 8 Sar. P. O. J. 855; 20. L, J. 281; 
10 C. W. N. 95; 15 M. L. J. 312; 2 A. L. J. 845; 7 Bom, 
L. R. 907; 1M. b, T. 12732 I A. 261 (P. C.) 


of succession by primogeniture was presum- 
ed to continue even afterwards. In short, 
itis a question of the family law of succes- 
sion, and such law was held applicable even 
in the case of families of sertain Mussal- 
man zemindars. [See Mahammad Afzal 
Khan v, Ghulam Kasim Khan (5).] It is not 
really a question of succession to a particular 
property. It oan never be argued that 
where portions of an impartible estate are 
alienated by a Zemindar governed by his 
family law of primogeniture to Hindus 
governed by the ordinary Hindu Law, 
succession to the portions so alienated is 
also governed by the law of primogeniture. 
If the proprietor of the Karvetnagar Estate 
was incapable by the custom of his family 
from‘ alienating or binding by his debts | 
any part thereof beyond his own lifetime, 
except under circumstances which would 
entitle the managing member of a joint 
family to do so, the enactment of section 4 
(1) of the Impartible Estates Act was 
superfluous so far as this estate was concern- 
ed. That the law of impartibility depends 
on the family custom of ‘succession and 
noton the nature of the estate is also clear 
from the case of Durgadut Singh v. 
Maharaja Sir Rameshwar Singh Bahadur (6), 
which related to certain properties given to 
junior members of a Zemindari family 
for their maintenance. It was held in that 
case that it was proved that the family 
custom of primogenture and impartibility 
governed the succession to those. properties 
also. (See pages 952 to 954*,) As remarked 
by that eminent Judge ( West, J.) [see pages 
272-273 of Bhau Nanaji Utpat v. Sundra- 
bai (7)], “Ina good many cases, the question 
of family custom has been mixed up with that 
of the supposed impartible character of a 
ra) or principality, and this has perhaps 
led to some little confusion in particular 
instances, buta careful examination of the 
gases will show that the special law of. 
descent has usually been put by the 
Privy Coungil, as in the case of Neelkisto 

(5) 300. 848 at p. 862; 67 P, R. 1903; 112 P, L, R. 


1993; 8 0. W. N. 81; 5 Bom. L, R. 486; 30 I. A. 190; 3 
Sar. P.O. J. 455 (P. C.). 

(6) 4 Ind. Cas, 2; 36 C. 943; 13 0. W. N. 1013; 11 
Bom, L. R. 901; 6 M. L. T, 68; 10C. L. J. 233; 6 A. 
L. J. 847; 19 M. L. J. 567; 36 I. A. 176. 

(7) 31 B. H. C. R. 249. 
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Deb Burmono y. Beerchunder Thakoor(8), on the 
ground of ancient family custom whether the pro- 
perty was a raj or not. There are other cases 
like*that of Ghirdharee Sing v. Koolahul 
Sing (9), in whioh the fact that the estate 
was araj was held not to involve the 
consequence thatit was indivisible under a 
special law of inheritance applicable to that 
species of property; and generally it may 
be said that it is the family custom of 
descent, which, for juridical purposes, 
gives the property the character ofa raj, and 
not anything in the estate itself, which deter- 
mines the rights of pretenders to it. In a case 
in 7 Bengal Sudder Dewani Adaulat Reports, 
page 195, it was ruled that on aproperty which 
had descended in one family, according toa 
rule of primogeniture, undivided, passing 
to another family in which no special rule 
prevailed, it became partible according to 
_the ordinary law. Thus viewed, all the numer- 
Ous CASES of property, retarded a9 impartible 
because ‘partaking of the nature of a raj’, 
are instances of the effect which the highest 
Court has given to family customs diverging 
from and, therefore, in a sense ‘repugnant or 
antagonistic to the general law.’ ‘The 
prevalence in any part of India of a 
special course of descent in a family, differ- 
ing from the ordinary course of ‘descent 
in that place, of the property of people 
of that slass or race, stands on the footing 
of usage or custom of the family.’ 


Sovrendronath Roy v. Musammat Heeramonee ` 


Burmoneah (10).” In 


v. Ramjoy Surma 


Rajkishen Singh 
Mozoomdar (11) the 
following observations oscur at page 
191: “In the present case the estate was 
held directly from the Government, there 
being no intermediate lord. And it 
appears to their Lordships that, upon 
this settlement, any incidents of the old 
tenare, as a military jagir, requiring the 
render of services, if any such ever existed, 


(8) 12 M. I. A. 523; 12 W. R. (P. 0.) 21; 3 B. L. RB 
(P. ©.) 13; 2 Sar. P. 0. J. 523; 2 Suth. P. C. J. 248 ; 20 
E. R. 486. 

(9) 2 M. I A. 344; 6 W. R. (P. C.) 1; 1 Sar, P. O. J. 
200; 1 Suth. P. C. J. 98; 18 E. R. 330. 

(10) 12 M. 1. A. 81 atp. 91; 10 W. R. 35 (P. C.);1 B. 


L. R., (P. C.) 26; 2 Suth. P, C. J. 147; 2 Sar. P. 0. J. 
372; 20 E. R. 271. 

(11) 1 C. 186; 19 W. R. 8; 3 Sar. P. O. J. 174 8 M. 
Le Pa 2 Suth, P. C. J. 744; 1 Ind. Deo. (N. s.) 119 
(P. O9), 


\ 


were, as conditions of tenure, ‘impliedly at 
an end; and that the Zemindari, so far as 


relates to tenure, was thenceforth held 
under -the Government as an ordinary 
ZAemindari free from any such conditions, 


The settlement would not, however, of itself, 
have operated to destroy a family usage, regu- 
lating the manner of descent.,....16 would not, 
of itself, affect .an existing family custom”. 
At page 195, their Lordships say that 
even the custom of impartibility could, 
without any violation of law, be put an 
end to by the sondust of the members 
of the family after the Permanent Settle- 
ment. They say: “Theie Lordships cannot 
find any principle or authority for holding 
that in point of law a manner of descent 
of an ordinary estate, depending solely on 
family usage, may not be discontinued, 
so as to let im the ordinary law of succession. 
Such family usages are in their nature 
different from a territorial custom, which 
is the lex loci binding all persons within 
the local limits in which it prevails’, 
These passages show that even as regards 
the family usage of succession by primo- 
geniture, the family could revert to the 
ordinary law after the Permanent Settle- 
ment. As regards the question of in- 
alienability without the Sovereign’s sanction 
in case of military tenures, the reason for 
the restricted ownership ceasing as soon 
as the military service is dispensed with, 
the ordinary law governing impartible 
estates, involying the right of the holder 
of that estate to alienate at his pleasure 
(which follows from there being no co-par- 
cenary rights vested in the other members 
of the family) becomes at once applicable. 
In the Pitiapuram case in Rama Krishna 


Rao v. Court of Wards (12), Mr. Mayne 
tried his best to argue that in the 
Madras Presidency, there was a special 


custom gevyerning the impartible estates 
which were once held by military rulers, 
which custom attached the incident of inalien- 
ability to those estates (except for purposes for 
which the Mitakshara family manager is 
entitled to alienate), Their Lordships, 
however, without even calling upon the 


(12) 22 M. 383 at p. 396; 1 Bom. L. R. 277; 30, 
W. N. 415; 26 I. A. 88; 7 Sar. P.O. J. 481;9 M. Le J, 
Sup. 1; 8 Ind. Dee. (N. s.) 276. 
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respondent’s : Counsel went through all the 
oases in Madras from the earliest case in 
Raja Row Vencata Niladry Row v. Vutchavoy 
Vencataputty Raz (13) and decided against 
the custom. It was very soon after this 
decision that the firat temporary Act that 
preceded the Madras Impartible Estates 
Act was enacted. The evidense in this 
case, in my opinion, does not establish 
any custom of’ inalienability but indicates, 
on the other hand, that the ordinary law 
which vests the power of alienation in the 
Zemindar for the time bsing was followed 
by each successive Zamindar, though the 
son or the brother of a Zamindar some- 
times claimed that the ordinary Mitakshara 
Law applied to the estate. He never 
suggested that ary custom which was 
against the ordinary law as understood by 
him applied to the Zemindars. Their 
Lordships of the Privy Council say at 
page 396 that where a supposed custom 
has followed the ordinary law, as laid down 
by the Courts. though it was wrongly 
assumed to be tbe ordinary law, that 
supposed custom, which did not modify the 
understood general law and which had, 
therefore, not iudependently the force of 
law, cannot be recognised by Courts as a 
custom having the force of law, even after 
it is established that the supposed ordinary 
law which it was alleged to have followed 
was not the ordinary law. I, therefore, 
agree with the lower Court and with 
my learned brother that there was no 
proof of any family usage having been 
consciously followed, which was considered 
to be aspecial custom at variance with the 
ordinary Hindu Law. 


As regards the argument based on 
Exhibit VII ceries‘in which the word 
‘Tanaka’ is used, Ayling, J., 
Dakkata Thotap ili v, Sasanapurt Dali Seth 
(14) that “Exhibit A was intended by 
the parties to create a simple mortgage, 
I feel no doubt whatever., The word 
Tanaka’ which is twice used in the 
operative portion of the document is to 
my mind conclusive. The learned District 
Judge says: The word ‘Tanaka’ is always 
used to derote a mortgage’, “In Brown’s 


(13) (1834) 3 Knapp. 23,12 E R. 564. 
(14) 22 Ind. Cas. 524; L L, W. 96 at p. 97; (1914) 
M, W. N. 270. 


says in’ 


Telugu Dictionary the only meanings given 
to the word ‘Tanaka’ are (1) a mortgage, 
(2) an assignment of land revenue, the 
latter meaning being obviously inapplicable 
in the present case.” In Patte Muhamad v. 
Davood (15) Spenser and Kumaraswamt 
Sastri, JJ., interpret the word ‘Tanaka’ 
occurring in the document in that case as 
mortgage. The interpretation sought to 
be put upon that word by Mr. Govindarazhava 
Aiyar, when it ocours in Exhibit VII 
series, namely, that it meant only an 
assignment of revenue and not a mortgage . 
cannot, therefore, be sustained. Far from 
these documents supporting the learned 
Vakil’s argument that the Zemindar was 
disinclined to execute deeds of alienation 
intended to last beyond his lifetime, they 
support the conclusion that’ he treated 
the lands in his estate as his absolute 
property to be alienated according to his 
pleasure. 

The learned Vakil uext relied strongly 
on the decision in the Aumayanayakanur 
case | Sivasubramania Naicker v. Krishnammal 
(16)]. Even if certain observations of that 
decision have not got to be re considered 
in the light of the Privy Council decision 
in Ramı Krishna Rao v. Court of Wards 
(12), the rule of succession applicable to 
that Zomindari was a quite exceptional 
one, namely, Dayathipattam, and the 
evidence let in in that case to show the 
nature of the estate held by each succeed- 
ing Zemindar was also of a very special 
character. The conclusion of fact arrived 
at in that ease, in which the succession 
was not a succession governed ,by the 
ordinary rule of primogeniture and where 
the evidence showed that each succeeding 
Zemindar expressly admitted that his 
Dayadees were co-parceners with him, cannot 
govern the consideration of the evidence 
in this case. Having thus ‘dealt with the 
point common to all these oases, I shall 
now deal with the otber partisular 
questions arising in the appeals, 

APPRAL No. 173 or 1910. 


In the suit out of which this appeal has 
arisen, the Ist defendantcontends that the 


(15) 39 Ind. Car. 569; 18 M, L. T. 209; 29 M. L. J. 
525; (1915) M. W. N. 852; 39 M. 1010. 

(16) 18 M. 287; 5 M. L, J. 163; 6 Ind, Deo (x. s.) 
549, 
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mortgage-deed sued on has not been sup- 
ported by consideration in respect of five of 
the items of consideration mentioned therein. 
The first of these items is a sum of 
Rs. 6,617-6-5 dueto the Ist and 2nd plaint- 
iffs’ father under a decree in Original Suit 
No. 1 of 1885 on the file of the District Court 
of North Arcot which was passed against 
the Zemindar. The amount of the decree-debt 
was Rs. 6,581-0-10 on the date of the decree 
(25th February 1885}, the decree providing 
for subsequent interest. About seven months 
before the date of the mortgage sued on 
(14th November 1890) the receipt, Exhibit 
VI, (19th February 1890) for Rs. 2,500 
was filed in Court by the decree-holder. 
This sum of Rs. 2,500 covered a sum of 
Rs, 2,000 agreed to be paid to the desree- 
holder for the forbearanca shown by him 
in not proceeding with the execution of the 
decree on a former occasion, that agree- 
ment not having had the Court’s sanction. 
Section 257 (A) of the old Civil Prosedure 
Code was as follows:—Hvery agreement to 
give time for the satisfaction of a judg- 
ment-debt shall be void unlessit is made 
for consideration and with the sanction of 
the Court which passed the decree and such 
Court deems the consideration to be under 
the cireéumstances reasonable’, “Any sum 
paid in contravention of the provisions of 
this section shall be applied to the satisfac- 
tion of the judgment-debt”’. I think these 
are imperative provisions and Rs. 2,090, 
which has been admittedly paid under an 
agreement as consideration for grant of time 
(see Exhibits V and VI), ought to be treated 
as paid towards the decree. Out of the 
sum of Rs. 6,617-6-5, therefore, mentioned 
in Exhibit A, the sum of Rs. 2,000 and 
interest thereon at six per cent. per annum 
from date of Exhibit VI (19th February 
1890) till date of suit bond (14th Novem- 
ber 1890) should be deducted in defendants’ 
favour. See also Venkata Subramania Ayyer 
yv. Koran Kannan Ahmad (17). The mort- 
gage document is, however, good ` security 
for the balance of the decree amount [see 
Yirumal Raju v. Pandla Muthial Naidu (18) |. 
The objections as to the other four items 
were not seriously argued and I agree with 
the District Judge that those objections 
(17) 26 M. 19; 2 M. L. I. 118 


(18) 9 Ind. Cas, 289; 35 M. 114; (19!1) IM W.N. 
113; 9-M. L. T. 286; 21 M. L. J. 169. 


cannot be sustained. It was next objected 
to the decree as drawn up in the lower 
Court that even simple interest at 12 per 
cent. per annum from the date of default 
mentioned in Exhibit A is a penal rate, 
the original rate being six per cent. The 
provision in Exhibit A for compound interest 
at 12 per cent. from the dete of default 
is no doubt of a penal character, but I 
think the lower Court was justified in 
giving 12 per sent. simple interest from 
the date of default as a reasonable com- 
pensation for the breach of the contract to 
pay on the due date. Lastly, it was con- 
tended that the decree drawn up by the 
lower Court was wrong in form and might 
be construed as making the Ist defendant 
liable personally at once for the decree 
amount, as it begins by saying that “the 
Court doth order and decree that the de- 
fendants do pay plaintiffs“, eto. I think 
the decree ought to have followed the Form 
No. 4, Appendix D, of the Ccde of Civil 
Procedure. The decree will be modified 
accordingly. 


I must here state that the llth and 12th 
grounds in the memorandum of appeal, 
namely, that the District Judge ought not 
to have excluded the time during which 
the estate was under the Court of Wards 
in caleulating the period of limitation (as 
regards the right to a decree for sale) and 
that the mortgage document has not been 
proved were not argued before us and very 
properly, seeing that there is nothing in 
those contentions. In the result, the appeal 
is partially allowed, the amount due to the 
plaintiffs being calenlated after deducting 
Rs. 2,000 and interest thereon at six per 
cent. for about nine months from the sum 
mentioned as principal in Exhibit A. As 
this is only a slight modification of the 
lower Court’s decree and as the mortgagee 
cannot be said to ke guilty of dishonesty 
in claiming the whole sum mentioned in 
Exhibit A, I would order the appellant who 
failed on the principal contention as to 
‘“Snalienability” to pay the respondents’ costs 
in this appeal which can also be added to 
the mortgage amount. The eonsideration of 
the question whether the plaintiffs would be 
entitled to remedy against other properties 
if, under clause (8) of Form No, 4, an 
application is made on the sale of mortgag- 
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ed properties, is prematare and we express 
no opinion on it, 


Appear No. 182 or 1910. 


The only question argued, when this appeal 
came up before this Court after submission 
. of findings, is that the decree is not in proper 
form and might be constrned as making the 
Ist defendant personally Hable in the first 
instance. Let the decree be drawn up in 
proper form as dirested in the connected 
Appeal No. 173 of 1910. The appellant will 
pay the plaintiffs’ costs of the appeal. 


APPEAL No. 811 or 1914. 


The suit out of which this appeal has arisen 
was brought ‘by the sons of the usufructuary 
mortgagee who obtained the mortgage doer- 
ment Exhibit U from the then Zemindar 
of Karvetnagar) to establish the plaintiffs’ 
right to enjoy the villages mentioned in item 
1 of the plaint schedule (including the forests 
and jungles in those villages) as partof the 
property usufructuarily mortgaged under 
Exhibit N and for a permanent injunction 
against the defendants, of whom the prin- 
cipal defendant is the 5th defendant (the 
minor Zemindar of Karvetnagar), from in- 
terfering with the plaintiffs’ enjoyment of the 
forests and jungles and of the produce there- 
from and for other minor reliefs. The 
special defence raised in this case is that the 
poramboke, waste and the forests attached 
to the villages of Pillaiyarkuppam and 
Kannikapuram were excluded from the 
usufructuary mortgage, that the forests and 
porambokes were not put in possession of 
the mortgagee (the plaintiffs’ father) and 
that they have been all along in the enjoy- 
ment of the Zemindar. Exhibit U mort- 
gages about one hundred villages, and it 
begins by saying that for the sum of 
Rs. 25,000 odd, the said one hundred villages 
with the hamlets, tanks, kasams, channels, 
fruit trees, gardens, forests, forest poramboke, 
_ road-cess, etc., income, mountain and moun- 
tain leases are secured. Then it says that 
ninety-two villages of the one hundred vil- 
lages are secured without possession, while 
the remaining eight villages (including’ the 
two villages in dispute) are mortgaged 
usufructuarily. In the latter half of the 
document (which, 1 might say, has 
not been translated oor printed for 
our se) the names of the villages gre 


mentioned but the additions found in the 
first part, namely forests produce, ete., 
are not repeated. It was, therefore, argued 
that the forests and forest produce were 
intended to be exeluded from the usufruct 
to be taken by the mortgages. I fnd 
myself unable to accept this argument, 
especially as it is expressly stated in the 
document that the mortgagee was to enjoy 
all the incomes realisable from the above eight 
villages, which include the two villages in 
dispute. I also agree with the lower Court 
that the evidence in the case establishes that 
though the Zemindar tried to let to others the 
produce of the forests in these two villages 
himself (the income from the said villages 
being comparatively trifling), the mortgagee 
was able to secure his possession of the 
produce by himself letting it to his own 
licensees. The lower Court's decree declar- 
ing the plaintiffs’ right and securing future 
possession by injunction and granting ` the 
small amount of damages claimed was, 
therefore, right and this appeal is dismissed 
with costs, 


APPSAL No. 356 or 1918. 


The Ist defendant (the minor Zemindar) 

is the appellant in this case. The only 
ground argued in this case was the 14th 
ground besides, of course, the common 
ground of inalienability. That 14th ground 
is as follows: 
‘ “Admittedly there being no personal 
liability for the payment of the amount 
found due, the decree directing that the 
defendants do pay the plaintiffs the amount 
decreed is not sustainable in law”. For 
reasons given in Appeals Nos. 173 and 182 
of 1910, I would order the decree to< be 
drawn up in the correct form, and it being 
admitted in this case that the personal 
liability is barred, the 3rd clause of form 
No. 4, Appendix D, need not be produced in 
the decree in this case. 


Appreat No. 48 or 1914, 


The suit out of which this appeal has 
arisen was broughton a mortgage document 
marked as Exhibit FF on remand and is 
dated 8th June 1894 and was executed 
by the then Zemindar in favour of G., 


.Gurusawamayya and E. Saravana Pillai, 


who were employed under him as zemindari 
seryants and agents (Manager and Deputy 


_ Manager of the zemindar). 


+ 
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In order to 
protect himself fřom his creditors, the 
zemindar had executed a nominal lease of 
about 106 villages in favour of these two 
mprtigagees in January 1890 under Exhibit 


XXIV. The lease was a purely benami 


transaction and the nominal lessees were 
(as I said) his servants and chief officers 
who had, as such, to make collections from 
the tenants cultivating the lands in the 
villages, to pay the pedsheush of Rs. 12,000 
to Government and to account to the zemzndar 
for the balance. , In order to keep up 
the appearance of a real lease, these 
agents had sometimés to pay the peishcush 
of Rs. 12,000 due to Government even before 
sollections to that extent had been made 
and to recoup themselves out of the collec- 
tions afterwards made, The mortgage docu- 
ment sued on (Exhibit FF) was executed 
for Rs. 54,768-12-11. Ont of this amount, 
I find from the acéount statement Exhibit 
XXV that Rs. 16,544-15-1 was connected 
with this nominal tjara transaction. Out 
of that sum Rs. 16,541-151 again, 
Rs. 13,478-5-9 appears to be the principal 
amount alleged to be due on the 
accouuts as between the zemindar and his 
agents in respect of the management of the 
106 villages (see page 202 of the printed 
paper), the remaining Rs. 3,063-9 4 being 
charged as interest The zemindar (2nd 
defendant in this suit) contended in his 
written statement, paragraph 7, as follows:—- 
“The said Gurnusawmiah and Saravana 
Pillai occupied fiduciary position towards the 
late Raja Bommaraja” Bahadur in respect 
of the said lease of 106 villages and the 
amounts realized thereunder. This defend- 
ant submits that the suit mortgage-deed was 
executed on the basis of the accounts ont- 
standing between the said Raja Bommaraja 
Bahadur Varu and the said Gurnusawmiah 
and Saravana Pillai. If only the true state 
of accounts had been disclosed to the said 
Raja Bommaraja Bahadur inelusive of those 
relating to the said lease as it was their duty 
to have done, the amount payable, if 
any at all, would have been considerably 
less than the amount for which the mort- 
gage-deed was executed and to the extent 
of this difference, as shown ir the schedule 
hereto, the mortgage-deed had no considera- 
On this plea, the question was 
raised generally whether the snit mort- 


gage-deed was not supported by consider- 
ation. The zemzndar’s contention was that 
far from Rs, 13,000 principal plus Rs. 3,000 
odd (interest), total Rs. 16,000 odd, having 
been due on the date of Exhibit FF to the 
two mortgagees, on a calculation of receipts 
and expenditure relating to the 106 villages, 
Rs. 38,641-9-0 would be found to have 
been then due by the said agents to the 
Rajah in the matter of the reseipts from 
the above zara villages, which the agents 
failed to account to the zemindar, and that 
there was, therefore, want of consideration 
for the plaint mortgage-deed to the extent 
of the Rs. 16,00) and odd entered in the 
statement Exhibit XXV, which was the 
basis of Exhibit FF. Though in the written 
statement it is contended that the whole 
of the difference of Rs. 50,00C and odd 
between the statement of acconnts in Ex- 
hibit XXV and the statement of accounts 
attached to the. written statement should be 
deducted from the consideration of Exhibit 
FF, it is quite’ clear that the 2nd defendant 
could attack the consideration for the mort- 
gage-deed only in respect of the Rs. 16,000 
and odd mentioned in it as part of 
its consideration. The learned Subordinate 
Judge refused ‘to go into this question of 
partial failure of consideration, on the ground 
that if complete and true accounts had not 
been rendered by the mortgagees on the 
date of Exhibit FF in the matter of the 
ijara transaction, that was a separate trans- 
action that a separate suit for account 
should be brought by the 2nd defendant 
and that he could not be allowed to raise 
it as a defence to the suit onthe mortgage 
bond Exhibit FF. I am unable to accept 
as sound the above reasoning of the learned 
Subordinate Judge. Here were two son- 
fidential agents obtaining a mortgage-deed 
from their principal not only for amounts 
due-to them on other loan transactions but 
also on account of a debt of Rs. 16,000 and 
odd alleged to be due to them for principal 
and interest in the matter of their manage- 
ment of 106 villages nominally leased tothem. 
They were in a fiduciary position with 
regard to all sums of money received by 
them from the estate and were bound to render 
accounts, If they falsely represented that 
on the balance of the account the sum of 
Rs. 16,000 was due to them, then the Zemin. 
dar would be entitled to have the account 


ig 
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re-opened in a snit against them. Does 
the fact that ‘the -amount has become 
the -consideration for a mortgage prevent 
the raising of this defence im a suit by the 
mortgagees? There is no doubt that it is 
- open to a mortgagor to show that there 
has boen an actual failure of consideration 
in respect of part of the consideration and 
that the mortgage is good for the balance 
[Chinnayya Rawutan v. Chidambaram Chetti 
(19) and Tirumal Raju v. Pandla MVuthial 
Naidu (181); it is also clear that an attach- 
ing creditor can question the correctness of 
the whole account on which a mortgage 
of the attached property is founded [vide, 
Rajani Kumar Dass v. Gaur Kishcre Shaha 
(20)]. There seems to b>, therefore, no 
principle which gives the consideration for 
a mortgage -a position any higher than that 
of -an ordinary bond debt, the transfer of 
interest being by way of security only. It 
follows, therefore, that if circumstanses are 
proved which would entitle an obligor to 
go behind asettled account, he is equal- 
ly entitled to plead that the considera- 
tion based on that account has never been 
received. 

The lower Court ought, therefore, to have 
allowed evidence to be adduced on tha ques- 
tion of failure of consjderation for Exhibit 
FF in respect of this Rs. 16,C00 odd, and 
is now directed to take evidenze adduced 
on both sides on this question and submit 
its findings within four months from the 
receipt of.records. Ten days will be allowed 
for filing objections. 

Napiex, J.—These are appeals in Original 
Suits Nos. 34 of 1907 and 12 of 1908 in 
the District Court +- of North Arcot and 
Original Suit No. 18 ‘of 19311, Original 
Snit No. 86 of 1911 and Original Suit No. 
95 of 1911 in the Court of the Subordinate 
Judge of North Arcot. Appeals Nos. 173 
and 182 cf -1910 come before us on return 
of.the-finding;,the other-three are heard now 
for the first time. The .issue on which 
the finding was called for is the same as 
one of the issues framed in the other 
three suits and if is with that issue that 
I propose to deal. The issne is as follows:— 


(19).2 M. 212; 5 Ind. Jur, 366; 1 Ind. Dee.’ (n.s91) 
419. 
(20) 35 C. 1061; 7 Q. L. J. 586; 12 0. W. N, 761. 
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Whether the Karvetnagar Estate is inalien- 
able by virtue of its tenurecr the cus'om 
pleaded. The custom pleaded is as follows:— 
“Tnalienability except for purposes for 


„which the manager of a joint Hindu family 


gan, as such manager, alienate joint:family 
property.” With regard to the tenure there 
is no,dispute. The zemindar was originally 
a semi-independent Poligar holding an im- 
partible 707 on the terms of paying an annual 
tribute to the Nawab of Arcot and supplying 
a military force. There is no doubt that 
the Poligar was originally a petty chieftain 
who gradually improved his position, so his 
origin is different to that of other classes 
of zemindars who were in many cases mere 
tax-collectors for the ruling power. In 
the year 1752 the East India Company 
tcok over the control of the dominions of 
the Poligars of Venkatagiri, Kalahasti and” 
Bommarajapalayam (the earlier name of 
Karvetnagar) from the Nawab under treaty 
with him, and by a later treaty of 1801 
these semi-indeperdent kingdoms became 
merged in British territory, losing their 
quality of raj. A year later in 1802 the 
Poligars became zemindars and sanads were 
issued to them. The history of these pro- 
ceedings and the nature of the settlement 
made at that time has been fnlly explained 
in Appeal No. 62 of 1913 reported as 
Secretary of State v. Rajah of Venkatagiri (21). 
It is sufficient to say that the settlement 
was based on the commutation of service 
and military tribute and not on the re- 
venue of the raj and that the sanad shows 
material divergence from the ordinary sanad 
in consequence. 

Mr. Govindaraghava Aiyar who represents 
the present zemindar in .all these suits 
admits that there was, during the peroid 
when the Poligar was semi-independent 
under the Nawab, a condition arising out 
of the tenure which forbade alienation 
either of the whole or any part of the 
raj without the sanction of the Nawab, 
the overlord. But he contends that there 
was in addition a eustom of .inalienability 
as pleaded and that that custom remained 
in existence after the treaty of 1801 and 
after the Permanent Settlement of 1802 
and has continued to the present time. 


(21). 85;Inds Cas,.266; 31 M. L..J. +97; (1916) 2 M, 
W.N. 96; 4,L. W. 188; 20.M..L. T. 1284. 
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He seeks to fortify his argument as to 
the possibility of the existence of the 
custom concurrent with the inalienability 
owing to tenure by the analogy of the 
cugtom on which impartibility is based. 
And he has invited our attention to a 
long series of cases which, he contends, 
support the proposition that impartibility 
of either-2a raj or an estate is linked with 
the tenure and enures after the alteration 
of the tenure. He has accordingly examined 
the decisions in Naragunty Lutchmeedavamah 
vy. Vengama Naidoo (22), Katama Natchiar v. 
Rajah of Shivagunga (23), Baboo Beer Pertab 
Sahee v. Maharajah Rajender Fertab Sahee 
(24), Collector of Trichinopoly v. Lukkamani 
(25), Mutta Vaduganadha Tevar v. Dora Singha 
Tevar (26), Milik rjana v. Purga (27), (the 
,Udayarpalayam oase) Kachi Yuva Rangappa 
Kalakka Thola Udayar v. Kachi Kalyana 
Rangappa Kalakka Thola Udayar (28), the 
Ramnad case (29), (the Udayarnalayam Gnas) 
Kachi Kaliyana Rengappa Kalukka Thola 
Udayar v, Kachi Yuva Rengappa Kealakka Thola 
Udayar (4), Ram Nundun Singh v Janki Koer 
(30), Mahammad Afzal Khan v. Ghulam Kasim 
Khan (5) quoting the passages which he 
relies on for his contentions. On the other 
side, it is contended by Mr. Rangachary 
that impartibility arises ont of a family 
custom as to succession, not ont of tenure, 
and that, therefore, the custom of imparti- 
bility may well continue after the change 
of tenure, but that the prohibition against 
alienation without the sanction of the over- 
lord arises solely out of the tenure, that 
no family -eustom could have existed side 
by side with that prohibition and that 


LL 


(22) 9 M. L A. 661wi R. (P. O.) 30; 1 Suth. P. O. 
J. 460; 1 Sar. P. O. J 826; 19 E. R 666. 
(23) 9 M. I. A. 589; 2 W. B. (P. 0.) 31; 1 Suth. P. 
C. J. 520; 2 Sar. P. C. J. 25;.1 10 R. 848, 
(24) 12 M. I. A. 1; 9 W. R. (P. 0.) 15; 2 Suth. P. C. 


) 
J. 114; 3 Sar. P. C. J. 348; 20 E. R. 241. 

(25) 11. A. 282 at p. 293; 21 W. R 358; 14 B. L. R. 
115; 5 M. H. C. R. 303; 7 Mad. Jur. 190; 3 Sar, P, 0. 
J. 318 (P. C.). 

(26) 8 I. A. 99; 3 M. 290; 4 Sar. P. O. J. 239; "6 Ind. 
Jur. 438; 1 Ind. Dee. (n. 8.) 757 CP. C.). 

‘(27) 18 M. 406;'17 I. A. 134; 5 Sar. P. C. 3.1547; 4 
Ind. Dee. fn. 8.) 995. 

.(28) 24 M. 562; 11 M. L. J. 191. 

(29) 24 M. 6L3note. 

(30) 29 C. 628; 29 I. A. 178; 7 C. W. N. 57; 178 P. 
R, 1902; 4 Bom. L, R. 664; 8:Sar, P. C.J. 351 (P. CO), 


the 
into 


when the prohibition was removed, 
ordinary right of alienation came 
existence. 

I do mot think it necessary to examine 
the accuracy of these alternate contentions 
because undoubtedly Mr. Govindaraghava 
Aiyar has been unable to prove the exist- 
ence of any such custom prior to the 
session by any evidence whatsoever. We must 
begin to seek this custom in the history 
of the dealings with this estate by the 
zemindars after the date of the Permanent 
Settlement. Now it is perfectly obvious 
why the alaim of custom is put forward 
in the form of which Mr. Govindaraghava 
Aiyar contends for. Itis well known that 
prior to the decision of the Privy Council 
in Sartaj Kuari v. Deoraj Kuari (3), the view 
was taken in the Courts of this Presidency 
that after the Permanent Settlement these 
impartible estates were inalienable except 
for certain ‘purposes. The basis of this 
doctrine has shifted during the history of 
decisions, a fact which was pointed ont 
and relied on by the Privy Council in 
the Pittapur case, fama Krishna Ras v, 
Court of Wards (12), when the Board finally 
negatived the contention. Undoubtedly, 
the decision in Sartaj Kuari v. Deoraj 
Kuari (3) was unwelcome to the Courts 
of this Presidency and an attempt was 
made, in Court of Wards v, Venkata Surya 
Mahipati Ramakrishni Rao (81) before the 
High .Court and in Rama Krishna Rao v 
y. Court of Wards (12) before the 
Privy Council, to differentiate the imparti- 
ble estates in this Presidency from those 
governed by the decision in Sartaj; Kuari 
v. Deoraj Kuari (8) on the ground of a 
territorial custom. That plea failed and in 
consequence the Legislature intervened with 
tbe [mpartible Estates Act, II of 1904, 
Now the attempt is renewed on the basis 
of the family custom pleaded here based 
on the language used by their Lordships 
in Sartaj Kuari v. Deoraj Kuari (8): 
“The inalienability of the estate depends 
upon custom, which must be proved, 
or, it may be in some cases, upon the 
nature of the tenure”. Mr. Govindaraghava 


(31) 20 M. 167 at p. 181; 6 M. L. J, 218; 7 Ind. Dea, 
(N. 3.) 118, 
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Aiyar has argued that the Permanent Settle- 
ment was not intended to alter the tenure 
or the custom, as Government were not 
seeking revenue but only seeking to disarm 
the Poligars, and he relies on the decisions 
in Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee (24), (the Udayar- 
palayam case) Kachi Yuva Rangappa Kalakka 
Thola Udayar v. Kachi Kalyana Rangoppa 
Ralakka Thola Udayar 128) and (the Udayar- 
palayam case) Kachi Kaliyana Rengappa 
Ralakka Thola Udayar v. Kachi Yuv1 Rengappa 
Kalakka Thola Udayar (4), for the proposi- 
tion that although it was undoubtedly open to 
the British Government to make any alter- 
ation it chose in the nature of the tenure, it 
must be shown affirmatively that ‘they in- 
tended to do so at the time. It may be 
doubted whether this proposition is an 
accurate statement of the law since the deci- 
sion of the Privy Council in Secretary of State 
y. Bat Rajbat (32). It is there held that the 
conditions of the tenure prior to cession 
cannot be presumed to hava continued and 
that it rested on the claimant to show that 
the manner in which the estate has been 
treated by the British Government indicated 
that Government intended to preserve the 
prior incidents [vide Seshachala Chetty v. Para 
Chinnasamt (33) |. But even if this proposition 
is sound, it is dificult to see how it could help 
the mortgagor. We are referred to the 
sanad Wxhibit II (a), and it is argued that 
Article 7 only relieved the Zemindar of a 
disability but did not otherwise alter the 
tenure. The tenure was, however, in fact 
altered, the military service, the foundation 
of the tenure, being dispensed with; and as 
there is no evidence of a custom of inalien. 
ability other than that arising out of the 
tenure, there is no material on which a Court 
sould decide that the alleged custom conti 
nued. It is contended by Mr. Rangachary 
that the sanad shows clearly thatthe condi- 
tion of inalienability was removed. and in- 
tentionally removed, because its ratzanale had 
ceased with the abolition of the service. 
As put by my learned brother in the course 


_ (32) 30 Ind. Cas. 808; 42 I. A. 229; 190. W. N. 
1087; 18 A L. J. 953; (1915) M. W. N. 563; 29 M. L. 
J. 242; 18 M L T. 179; 2 L. W.731;17 Bom. L. R. 
730; 39 B. 625; 23 ©. L. J. 1 (P. C.). 

(33) 40 Ind. Oas, 909; 32 M. L. J. Sup. 1; 40 M. 410, 


of the argument, “The raj was inalienable 
without the sanstion of the ruling power: | 
By the sanad the sanction was given.” The 
sanad recites the removal of the military 
service, the obligation to furnish troops gnd 
maintain forts and garrison?, and the com- 
mutation of that duty for an equivalent 
to be paid in money. Article 7 reads as 
follons:— “You shall be at full liberty to 
transfer without the previous consent of 
Government, or of any other authority, to 
whomsoever you may think proper either 
by sale, gift, or otherwise, your proprietary 
right in the whole or any part of your 
semindart and sush transfers stall be valid, 
provided that they be not repugnant to the 
Muhammadan or Hindu Laws or to the 
Regulations of the British Government.” 


Article 8: “Your zemindart will be. 
liable to be sold either wholly or in part in 
satisfaction of a decree of Court,” 


Article 10: “Although you will have free 
right and liberty to transfer, by sale, gift or’ 
otherwise, any part of your zemindari not 
repugnant to the Regulations of Government, 
yet it shall not be competent for you to form 
any part of your land into a separate estate 
unless the public assessment amounts to the 
annual sum of 550 star pagodas.” 


Mr. Rangachary  sortends ‘that: these 
artisles indicate the removal of the necessity 
for sanction. Mr. Govindaraghava Aiyar 
argues, contra thatthe words in Articles 7, 
being only a reproduction of paragraph 8 
of the Regulation and being insarted in sanads 
to all Zemindars, cannot have special: refer- 
ense to the sanction, and he calls in aid-the 
language of Article 2 where it is stated that 
the military service is commuted for an 
equivalent to be paid in money “by you and 
your posterity ” With regard to Mr. Govinda- 
raghava Aiyar’s first contention it may be 
that in other zemindaris dealt with in 
identical language. there had not been a 
prohibition against alienation without sano- 
tion, but, in my opinion, that cannot limit the 
effect of the words. Bearing in mind that 
this was the oreation of an ‘estate in land’ 
in substitution for an existing raj and 
applying the principle that it is entirely 
within the provinces of Government to create 
conditicns on which the estate is to be held, ` 
it ig to my mind impossible to contend syg- 
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cessfully that these words did not create a 
new estate with the incidence of alienability 
for the benefit of the Gemindar. Itis true 
that the Sudder Adaulat Court had at differ- 
ent times construed the sanad as creating an 
estate analogous to an estate-tail or as a settle- 
menton the zemindar for life with remainder 
to his heirs and successors in perpetuity [vide 
the history of these decisions set out in the 
judgment of the Boardin Rama Krishna Rao v. 
Court of Wards (12)]. But those views were 
subsequently abandoned and have been declared 
by the Privy Council to be unsound. As to 
his contention on Article 2 it is sufficient to 
point out that those words did not create an 
‘estate’ and that they must be read with 
Article 15, under which the Zemindar is 
“authorised and empowered to hold in 
perpetuity and his heirs, successors and 
assigns at the permanent assessment herein 
named the zemindari of Bommarajapalayam”’. 
Mr. Govindarazhava Aiyar further argued 
that the rights of the Poligars had been 
recognised in the treaty and could not be 
cut down by the language of the sanad, 
With regard to this, the answer is that the 
short period of a few months between those two 
events is not sufficient to create new rights 
and that the Regulation passed in 1802 
prior to the sanad contains the same words. 
There still remain the words “provided that 
such transfers shall not be repugnant to the 
Hindu Laws.” No argument has been 
addressed to us by either side on these words, 
but itis to be noted that since the decision in 
- Rama Krishna Rao v. Court of Wards (12), it 
must be held that an absolute power of aliena- 
tion is in accordance with the Hindu Laws. 
There is indeed no reservation of custom in 
the sanad or in paragraph 8 of the Regulation 


and for this reason, I should be strongly - 


inclined to doubt whether the Court could 
take into consideration any custom prior to 
the cession. But as I have held no such 
custom was proved, there is no necessity to 
decide this point. 


Coming now to the history of the zemzndari 
after the settlement, we have to see whether 
the alleged custom is made out. The first 
difficulty in the way of the appellant is this. 
Up till the decision in Sartaj Kuari v. Deoraj 
Kuari (8), it was held by the Courts of this 
Presidency that an impartible zemindari was 
inalienable except for special reasons. The 


proposition is 


stated in Pareyasamz v. 
Saluckai Tevar (84) as follows at page 177, 
speaking of the Palayaput of Padamathur, an 
ancient impartible zemindari: “We think 
that the zemzndax should be regarded as 
possessing only the qualified powers of disposi- 
tion of a member of a joint family with such 
further powers, or it may be with such 
restrictions, as spring from the peculiar 
character of his ownership and that these 
powers fall short of a right of absolute 
alienation of the estate”. The language used 
in Bhavanamma (aru v. Ramasami Garu (35), 
the date of which is 1881, is as follows:— 

“Assuming, therefore, that the zemindarz of 
Devarakota is an impartible estate belonging to 
a joint Hindu family; descending to a single 
heir at a time to the exclusion of the rest of the 
family, that the Zemindar forthe time being 
is not competent to bind his successors by a 
permanent grunt of property forming part of 
his estate, and that an alienation made by him 
in circumstances which would not ordinarily 
render it binding on a joint Hindu family 
could not enure beyond the grantor’s life, 
ihe question for desision is whether the grant 
now in dispute ceased to be in forse on the 
death of the late zemindar.” On these deci- 
sions, the law, as understood then, was practi- 
cally what is contended for now as arising 
by custom. Is it possible for a custom to 
exist which is in accordance with the law 
as then understood? It has been held by a 
Bench of this Court in Scvasubramania Naicker 
y. Krishnammal (16) that such a custom can 
be proved. But I doubt whether this view is 
good law in the face of the language used by 
the Privy Council in Rama Krishna Rao vy 
Oourt of Wards (12). There Mr. Mayne was 
contending for a territorial custom and their 
Lordships use the following language: “The 
supposed custom followed the law.....,..,.The 
custom now relied upon did not modify the 
law. It had no force independently of the 
law.” Itis difficult to see how a practice in 
accordance with law can be relied onas a 
custom, for the essence of a custom is in its 
being some special usage modifying the law, 
If this argument is sound, the whole of 
Mr, Govindaraghava Aiyar’s case on custom 


(34) 8 M. H. O. R. 157. 
(35) 4 M, 193; 1 Ind. Dec, (N. 8.) 969, 
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must go, for it was only in 1899 that the 
right of free alienation was definitely laid 
down by the Privy Council and the old law 
declared to be:bad. 

I will, however, deal with the evidence 
that has been put before us to establish 
this custom. The references to the Exhibits 
are taken from the printed papers in Appeal 
No. 48. The question is whether there has 
been established a custom of non-alienation 
except for purposes binding on the family. 
Before dealing with the evidence, it is well 
to note that Mr. Rangachary for the.defend- 
ants, in answer to a question put to him 
from the Bench, stated his contention as to 
the effect of the evidence to be this: That 
each Zemindar inm succession ignored the 
law as then undoubtedly supposed and treated 
the Zemindari as alienable hy him to what- 
ever extent he chose. Mr. Govindaraghava 
Aiyar has invited our attention to various 
documents such as resumptions of nm, 
correspondence: bet ween the Zemindar and the 
Collector, protests by the members of the 
Zemindar’s family, statements by the Zemin- 
dar himself, etc., as supporting the supposed 
custom and we have carefully examined all 
these documents. Exhibit VII series are 
relied on to show that where he assigned 
_ the revenues, he did not mortgage the estates 
themselves and only assigned the revennes 
for his own life. Exhibit VII is translated 
as follows:— The two villages of Samanta- 
vada and Aravasi are mortgaged for the 
payment;” but it is contended that the word 
used is “Tanaka” and that it does not mean 
mortgage. We are informed by the Bench 
clerk and a -reference to the dictionaries 
supports the view, that the word “Tanaka” 
does convey the idea of security on the pro- 
perty, and it is certainly to be noted-- that 
there is.nothing in any of these documents 
to suggest that the security was only to 
enure forthe lifetime of the grantor. The 
fact that there was no power of sale inserted 
in the document is no argument, because 
powers of sale are not ‘usually inserted into 


mortgages. He next relies on’ a series of 
letters. The first is Exhibit Alla, from 
the Zemindar to the Collector in 1842, It 
has reference to an znam granted by 
the Zemindar’s predecessor which the 
Zemindar has resumed. It refers to the 
inam as being contrary to custom, On cgr 


mination -of the letter, it appears that ‘the 
Zamindar was complaining of ‘the grant of 
a thriving and populous village on a per- 
manent -lease for very small beriz, which, :he 
says, is contrary to the custom, or more accw- 
rately, contrary tothe usual-regulations. This 
complaint appears in three places ‘in «the 
letter. There is no suggestion that according 
to the custom of .the family, there -is no 
power to grant any inam except for neces: 
sary purposes. The next is also a letter-to 
the Collector of the same year with reference 
to a kattubadi amara inam, which ‘the 
Zemindar claims to have the rizht.to resume. 
There is no plea of the alleged custom and 
it is admitted that nams of this.elass can 
be resumed .at will. The next isin «1848 
and has reference to a schoultry inam. ‘Here 
the Zemindar puts forward:the claim: “Even 
if our predecessors had the right to give .it 
oub of the income, it ean:hold good -only 
for their lifetime, but we, the reversioners, 
are not bound by sach grants.” The letter, 
though signed by the Zemindar, is obviously 
drafted by a lawyer and ona careful analysis 
ib is clear that he relies on his right ‘to 
redeem after the Zemindar’s death, not on 
any family custom, but on the language of 
the sanad, the decrees of the Courts and 
the acts of the Legislature. A part of the 
letter 19 taken up with the contention that 
the right of resumption is vested in the 
Zemindar and not in Government,.a position 


that has quite lately been upheld by 
this -Court in Secretary of State y. 
Rajah of Venkatagiri .(21). The next 


is Exhibit IX. There the Zemindar does 
object to the grants of the znams which -are 

contrary to the Hindu Law and the Laws and 
adverse to reversionary heirs.” He does.not 
say contrary.to the family custom”, and he 
complains that the grants were made without 
considering the difficulties.that would ensue. 
The -letter ends by the claim to resume as 
the Brahmins have “behaved meanly”. It 
is difficult to see how this can be put forward 
as evidence of the custom, for if he thought 
‘the alienation to be contrary to the Hindu 
Law, he was only expressing the ‘view 
then taken by the Courts. ‘Exhibit VI, 
which is in the year 1859, is a ‘protest 
sent to the Zemindar, ‘Venkata Perumal 
Raio, by his younger brother and ‘the gist 
of the whole complaint is that the estate 
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is ancestral and not the self-acquired pro- 
pèrty of tbe Zemindar, that he is a ca- 
parcener entitled to ashare and that the 
Zafnindar has no right to alienate.the estate 
for his debts. Here, again, there is no 
word about custom. He makes an extrava- 
gant claim of a right to partition and bases 
his objection to the alienations on that. 
The next is Exhibit XV of 1281 written 
by the son to the then Zemindar complaining 
of the debts and alienations. It is a long, 
rambling document and nowhere contains 
any reference to the supposed custom. The 
next series of documents are orders on 
petitions connected with the nams. They 
assert the power of resumption but nowhere 
deny the right of the Zemindar’s predécessors 
to grant. Much reliance is placed on Ax- 
hibit XIV as being a recognition of the 
sons’ right. It is an agreement entered 
into in 1879 between Venkata Perumal 
Raju, the then Zemindar, and his son 
Bommaraju, under which he binds himself 
not to contract new debts except such as 
are contracted for lawful purposes and are 
necessary in the interests of the Samastha- 
nam. He also agrees to discharge the debts 
of the son tothe extent of Rs. 17,000, the 
son undertakiscg not .to borrow anything 
more, and the son agrees to join with him 
in a bond for the purpose of borrowing a 
lakh of rupees for paying peishcush. Mr. 
Govindaraghava Alyar strongly relies on 
this as evidence of the custom. But apart 
from the initial difficulty that it gives effect 
to what was supposed then to be the law, 
there is this answer, namely, that at that 
time, the estate was largely involved and 
the creditors, knowing the law as‘ then 
understood, were very naturally insisting 
on the son of the AZemindar joining in 
future. alienations. The fact that thee tate 


was heavily involved is shown by Exhibit. 
letter written by the son after: 


XIIa, a 
his father’s death, in which he states that 
there was a debt of sixty lakhs and he 


there complains that thé oreditors were. 


compelling his father ‘that: he (the son) too 
should‘ sign the bonds’ and states that out 
of respect he had to do so. So far from 
proving that the father and.the son recognis- 
ed‘ the: existence: of the family: custom, it 
shows that for the purpose of getting his 
own Jebts paid, he had been compelled to 


join his father in executing mortgages for 
further advances because the creditors 
insisted on it. Evidence that such mort- 
gages were executed by both jointly is afford- 
ed by Exhibits D, F, VIII, ete. We then 
come down to the year 1894, Exhibit XXIII, 
the plaint in a suit against the then 
Zəmindar by his son claiming ~that the 
father had no right of alienation beyond 
his lifetime. Here, it seems to me, we get 
for the first time the allegation that by 
custom and by nature of the tenure, the 
said Zemindari is inalienable. Now giving 
all due weight to all the above documents 
and even assuming that from time to time 
the brother or son of the then Zemindar set ` 
up a custom, if cannot, in my opinion, assist 
the appellant in the slightest degree, and 
for this reason, namely, that each Zemindar 
on inheritance from his father continued 
his father’s practices and never recognised 
any limit to hisown power of alienation. A 
protest by a son carried into practice 
when he came into the possession of the 
estate mightbe some evidence of custom, 
but a contention to which the Zamindar 
paid no attention and which the person 
making the ‘protest never adopted himself 
can be of no value whatsoever. It appears 
that during the whole period covered by 
the evidence, 200 out of 80) villages were 
granted in znam for various purposes; a 
large number of the grants were certainly 
made on festivals and for religious duties and 
Mr. Govindaraghava Aiyar seeks to explain 


‘away this class of alienations on the ground 


that pious purposes are part of the doctrine of 
necessity and that, therefore, the fact that 
these alienations were made proved the re- 
cognition by the zemindar of the limitation 
suggested. He relies on a case reported 
as Vasudev Bhat v. Venkatesh Sanbhav (35). 
Mr. Rangachari has referred to a case, 
Muthusamt Pillai v. Derasami Pillai (37), 
where it was held that the only forms 
of alienation for pious purposes which 
come within the doctrine of necessity are 
the grants for family worship; and this 
certainly appears to be the view taken in 


Madras. In my opinion all these znams 
for various purposes are explained by the 
(36) 10 B. H. C. R. 139, 
(37) 11 M, L.J. 810. 
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zemindar that he 
power of 


‘by each 
uncontrolled 


view taken 
had absolute, 
alienation once the restriction placed by 
the nature of his military tenure was 
removed. It is common knowledge that 
all Rajahs, whether absolutely independent 
or semi-independent, have been in the 
habit of making large grants of villages 
for military service, for revenue service 
and for personal service, and it is only 
necessary to refer to the work of the 
Inara Commission to establish this undoubted 
fact. This being so, the fact that one- 
fourth of the villages of the estate has 
been granted as nam is a sufficient answer 
to the claim put forward in these suits. 
On behalf of the respondents, our attention 
was invited to the evidence showing that 
there have been an enormous number of 
mortgages. By far the largest number 
of these are not produced and the respond- 
ents urged with some justica that this 
evidence is in the possession of the 
zemindar and that if there were any consider- 
able number which purported to be for 
life only and to admit the custom alleged, 
they would have been produced by the 
appellant in support of this case; whereas 
in fact we only find the- documents Ex- 
hibit» VIE series, of which the most that 
can be ‘said is that they are ambiguous. 
We are referred ‘tc the evidence of the 
first defence witness at page 225. This 
witness was head clerk in the estate and 
had been there for the last twenty-five 
years. He states that the Narayanavanam 
Taluk of the estate has been under usu- 
fructuary mortgage since 1882 to his 
knowledge and had been under a Court 
Receiver before that, that the Tirutani 
Talug has been under usufructuary mortgage 
since 1884 and that in the Pallipat Talug 
various villages have been under mortgage 
since 1882, and he ends by admitting that 
there does not appear to be even a single 


village which is not under mortgage, 
either simple or  usufrustuary. “He also 
admits that about ten villages in the 


estate have been granted to bandhus. One 
of these grants is exhibited and is before 
ns as - Exhibit B. It is made to the 
sister's son ot the Rajah and it cannot be 
contended that a grant of that sort ig 


one recognised by the Hindu Law. I 
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do not think if necessary to examine the 
evidence let in by the respondents at all 
in detail. It admittedly lies upon the 
appellant to establish the custom and, in ny 
opinion, he has absolutely failed to doso. 
So far from evidencing the custom alleged, 
the documents conclusively establish that 
each zemindar, however much he may 
have protested when he was a son, has. 
exercised the right of alienating any 
portion of the estate he chose for any 
purpose which he thought fit—with the 
result, as stated above, that there is not 
a single village in the estate which 
has not either been granted in tnam or 
mortgaged. On this first issue, therefore, 
common to all the appeals, the appellant 
must fail. My learned brother in his, 
judgment has dealt with the other issues 
that arise in each coase and I soncur 
with him in his reasons and the result that he 
has arrived at, 


Appeals on the main question dismissed. 
V. R.P. 


a PUNJAB CHIEF COURT. 
Seconp Civit AppeaL No. 536 or 1914. 
January 18, 1917. 
Present:—Mr. Justice Scott-Smith and 
Mr, Justice Shadi Lal. 
SALIG RAM anp OTHERS — PLAINTIFES— 
APPELLANTS 
versus 
CHAJJU AND oTHeRsS—DEFENDANTS— 


RESPONDENTS. 

Regulation XVII of 1806-—-Mortgage by way of con- 
ditional sale—Sale clause struck out by Deputy Com- 
missioner-——Foreclosure proceedings, validity of —Redemp- 
tion — Punjab Alienation of Land Act (XIII of 1900), 
3. 9 (2). 

Defendant executed a mortgage by way of con- 
ditional sale in favour of plaintiff When the 
alienation was put up for mutation, the Revenue 
Officer, thinking that the clause relating to con- 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienation of Land Act, 
enquired of the mortgagee whether he would agree 
to its crasure from the deed, and upon the latter 
giving bis consent the Deputy Commissioner struck 
out the said clause. The mortgagor, however, was 
not a member of an agricultural tribe, and the 
Deputy OCommissioner’s action was, therefore, ultra 
vires. Subsequently, the plaintiff, ignoring the 
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e rasure of the clause, issued the usual notice of 
foreclosure, and upou the expiry of the year of 
grace sued for possession as vendee: 

Held, that the sale clause having been struck 
out of the deed, the mortgagor was justified in 
ignoring the notice of foreclosure which he knew 
to be unwarranted by the deed as it existed, and 
that the mortgagee was, therefore, equitably estopped 
from relying upon the foreclosure proceedings. 


Second appeal from the decree of the, 


Divisional Judge, Ambala, dated the 10th 
February 1914. 


Mr. Gokal Chand Narang, for the Appel- 


lants. 4 

Bakhahi Tek Chand, for the Respondents. 

JUDGMENT.—This was a suit for the 
possession of a plot of land on the strength of 
a mortgage by way of conditional sale execut- 
ed on the 26th May 1900 by one Jamiat, a 
Kalal, in favour of Jowahara, the ancestor 
of the plaintiff. In 1904, when the aliena- 
tion was put up for mutation, the Revenue 
Officer, thinking that the clause relating to 
conditional sale was incapable of enforcement 
under the provisions of the Punjab Alienation 
of Land Act, enquired of the mortgagee 
whether he would agree to its erasure from 


the deed, and upon the latter giving his con- 


sent the Deputy Commissioner struck out the 
said clause. It is beyond dispute that the 
mortgagor was not a member of an agricul- 
tural tribe, and that the clause in question 
did not come within the purview of section 9, 
sub-section 2 of the said Ast, under which 
the Deputy Commissioner purported to act, 
and that the latter’s action was wlira vires. 

The fact, however, remains that the deed 
ceased to contain a stipulation providing for 
sale in the event of the mortgagor’s failure 
to pay the money within the specified period. 
Plaintiffs, ignoring the erasure of the clause, 
issued in 1910 the usual notice of foreclosure, 
and upon the expiry of the year of grace 
brought the present action for possession as 
vendees. 

The crucial question for determination is 
whether the mortgagor has lost his right of 
redemption. -Now, the object of the Regu- 
lation dealing with foreclosure of mortgages 
(XVII of 1806) is to protect the equity of 
redemption and to give the debtor a year of 
grace within which to redeem the property. 
lt is manifest that the mortgagor can avail 
himself of this right only if he is aware of the 
existence of a condition providing for sale in 
the event of his failure to pay the debt. The 
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deed in this case has no such stipulation, and 
the mortgagee, having agreed to its cancel- 


lation, cannot very well say that the mort- 


gagor should have known that the Deputy 
Commissioner’s action was unauthorized, that 
the cancellation had no legal existence, and 
that the instrument always retained its origi. 
nal character. It seems to us that the 
mortgagor is perfectly entitled to urge that 
had the erasure been cancelled, he would 
have been aware of ib and taken necessary 
steps to redeem the property and prevent the 
transaction becoming a sale by the expiry of 
the year of grace. He was justified in ignor- 
ing the notice of foreclosure, which he knew 
to be unwarranted by the deed as it existed, 
and in these circumstances the mortgagee is 
equitably estopped from relying upon the 
foreclosure proceedings. 

We are accordingly unable to hold that the 
mortgage has been converted into a sale; but 
upon the admission of the learned Pleader for 
the respondents, we grant the plaintiffs a de- 
claratory decree to the effect that the can- 
cellation of the conditional sale clause was 
ultra vires and that the clause shall be deemed 
to be part of the mortgage transaction. The 
admission shall not preclude the defendants 
from contesting hereafter their liability to 
pay interest for the entire period. The ques- 
tion relating to interest is not before us, and 
we consequently refrain from expressing any 
opinion upon the merits thereof. 

We accordingly dismiss the suit for posses- 
sion, but modifying the decree of the lower 
Appellate Court we grant the plaintiffs a 
declaration in the terms stated above. The 
appeal is accepted pro tanto, and the parties 
are directed to pay their own costs in all the 
Courts. 

Appeal partly accepted, 





BOMBAY HIGH COURT. 
Srecono Crvin APPRAL No. 268 or 1916, 
Marsh 15, 1917. 
Presené:—Mr. Justice Beaman and 
Mr. Justice Macleod. 
NIMBA LOTU PATIL —PLAINTIF Ea 
APPELLANT 
VETSUS 

MOTIRAM UKA PATIL—Dersnpanr— 


RESPONDENT. 
Contract Act (IX of 1872), s. 107—Contract for sale 
of goods —Buyer, default by—Re-sale, 
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- A contract forthe sale of cotton was made on the 
5th January and weighment was completed on the 
Sth. The contract was then ended by an express 
agreement that the payment of the price and 
delivery were to be postponed for two or three days, 
and that on payment of the price delivery was to be 
effected by substituting the defendant’s board for the 
plaintiff's. A few days afterwards the defendant 
committed a breach of the contract, and the plaintiff, 
after sending the defendant a notice on the 2nd 
April, re-sold the goods on the 22nd, and then sued 
the defendant for the difference in the price: 


Held, that the plaintiff was entitled to recover from 
the defendant the difference between the contract 
price and the price which he realised by the re-sale. 


Second appeal from the decision of the 
Assistant Jadge, Dhulia, in Appeal No. 645 
of 1918, confirming the desree passed by 
the Subordinate Judge, Chalisgaon, in Civil 
Suit No. 570 of 1912. 


Mr, P. V. Nujsure, for the Appel- 
lant. 
Mr. B. G. Modak, . for the Respond- 
ent. 


JUDGMENT.—The plaintiff in this suit 
seeks to recover damages for the breach 
of a contrast of sale of 122 maunds of 
cotton. The contract of sale was made 
on the 5th of January 1911 and the 
weighment was completed on the 9th 
of Jannary 1911. The contract of sale 
was then endéd by an express agreement 
that the payment of the price and delivery 
were to be postponed for two or three 
Gays, ani that on payment of the price 
delivery was to be effected by substituting 
the defendants board for the plaintiff’s. 
It is thus clear that on the 9th of January 
1911 the contract was completed and the 
property in the goods had passed to the 
defendant. Within a few days, however, 
the Courts below find that the defendant 
committed a breach of this contract to the 
plaintiff's knowledge. The rights of the 
parties in these circumstances are quite 
clear. The goods belonged tothe defendant. 
The plaintiff had the choice of two 
remedies: either to bring a suit for the 
recovery of the price, the action being 
then simply in debt; or after giving due 
notice to the defendant to sell the goods 
at the defendant’s- risk and should they 
not realise the contract price, to recover 
from the defendant the difference. The 
plaintiff actually sent the defendaut a 


notice on the 2nd of April 1911, and al- 
though the defendant refused to accept it, 
there can be little doubt that it reached 
him, and being written on a post gard, 
that he read it, Now, a notice of this 
kind ts made compulsory not in the 
interest of a plaintiff, situated as the 
plaintiff was here, but in the interest of 
the defendant; and the defendant certainly 
is not complaining that the plaintiff effected 
the sale too early but rather too 
late. 


We are, therefore, very clearly of opinion 
that the plaintiff is entitled to recover 
from the defendant the difference between 
the contract price and the price which 
he realised for this cotton when it was 
sold at the defendant’s risk on the 22nd 
of April after full and sufficient notice; 
and that is what he has claimed in this 
anit. 


We must, therefore, reverse the decree 
of the Court below and award the plaintiff 
the full amount claimed less Rs. 86-4-0, 
to which the plaintiff is not entitled, with all 
costs throughout, 


Decree reversed, 


MADRAS HIGH COURT. . 
APPEAL Suits Nos, 129 AND 275 or 1916. 
Marsh 22, 16917. 
Present:—Justice Sir William Ayling, KT., and 
Mr, Justice Sadasiva Aiyar. 

In A. S. No. 139 or 1916 
MALAIPERUMAL CHETTIAR, MINOR, 
AND ANOTHER—-DEFEN DANTS—APPELLANTS 

versus 
ARUNACHALLA CHETTIAR, by His 
AGENT SUBRAMANIA CHETTIAR— 

PLAINTIFF — RESPONDENT. 

In A. S. No. 275 or 1916 
MEENATCHI SUNDARATHAMMAL 
AND OTHERS— DEFENDANTS—APPBLLANTS 
VETEUS 
KHAN SAHIB VA. SINNA MARA. 


CAYAR— PLAINTIFF — RESPONDENT. 
Hindu Law—Joint family trade carried on by 
manager —Debts, liability for—Presumption —Minor 
co-parceners liability of—Guardian, right of, tocon. 
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tinue caste trade, on death of manager—Principal and 
agent—Power-of-Attorney with reservations, effect of. 

Where a Hindu family belongs to a caste whose 
easte calling is a particular kind of trade and the 
manager of the family carries “on the trade asa 
family concern, it is competent for the next surviving 
eldest co-parcener onthe manager's death to con- 
tinue the trade on behalf of the family and minor co- 
parceners are bound by his acts and are liable for 
debts contracted by him as their guardian in the 
course of such trade, [p. 226, col. 1.] 

Where the surviving members are all minors, it is 
competent for the mother to continue the trade on 
their behalf under the advice of her relations and to 
bind; he minors for liabilities incurred by her in the 
course of the business. [p. 226, col. J.] 

The ordinary presumption in the case of a trading 
caste or family is that the entire family credit and 
all the joint family properties are embarked in the 
business, even as regards the minor members. The 
whole of the joint family properties, therefore, and 
not the trade assets alone are liable for the joint 
family trade debts which cannot, on principle, be 
distinguished from any other joint family debts. [p. 
227, col. 1.] , 

Muthaya Pillai v. Tinnevelly South India Bank Ltd., 
37 Indl. Cas 230; 5 L, W, 341, followed. 

Sanka Krishnamurthi v. Bank of Burma Ltd., 
11 Ind. Cas. 79; 14 Ind. Cas. 369; 35 M. 692; 21 M. E. 
J. 620; (1911) 1 M. W. N. 385; 11 M. L. T. 56, distin- 
guished. 

An agent cannot by his acts bind the principal to 
a larger extent than he is empowered to do under the 
power-of-attorney granted to him. 1f the power 
does not authorise the agent to carry on a business 
except with limitations, any act done by him in 
excess of such power will not bind the principal. [p. 
226, col, 2.) 

Appeals against the decrees- of the Court 
of the Subordinate Judge, Negapatam, in 
Original Suita Nos, 23 of 1914 and 6 of 
1916 respectively. 

Messrs. C. Madhavan Nair and K. (l. Sub- 


ramantam, for the Appellants in A, S. No. 139 
of 1916. 


The Hon’ble Mr. S, Srinivasa Adyangar (the 
Advosate-General) and Mr, 8S, Destkacharzar, 
for the Respondent in A. 5. No. 139 of 1916. 


Mr. K. O. Subramaniyam, for the Appel- 
lants in A. S. No. 275 of 1916. 

Mr. N. M. Malim Sahib, for the Respond- 
ent in A. S. No. 275 of 1915. 


JUDGMENT. 5 


Sapasiva ÅIYAR, J.—The two minor de- 
fendants in Appeal No, 139 of F916 are the 
2nd and 3rd defendants in the connected 
Appeal No. 275 of 1916. The lst defendant 
in the suit (Original Suit No. 6 of 1916) out 
of which the latter Appeal No. 275 of 1916 
haa arisen, is the mother of the two principal 
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defendants who are the sons of one Kannu- 
sami Chetti and the younger brothers of one 
Tirumudi Che ti. Virumudi Chetti died on 
the 7th July 1911 having carried on trade in 
arecanuts for about two years before his death. 
The trade had been carried on on a pretty 
ex ensive scale and he owed moneys to 
numerous customers. But he also left 
stock in trade of the value of abont five or 
six thousand rupees according to the evi- 
dence. The probabilities are that: there 
were also outstandings due to him in the 
business when he died snddenly of cholera, 
but as the defendants have not produced 
their trade accounts, it is impossible to 
state what sums were then really due to 
the business In the power-of-attorney, 
Exhibit A, executed by the mother, she 
clearly admits that there were outstandings 
to be collected due to the business. On 
Tirumudi’s death on 7th July 1911, the 
minora’ mother thonght it best in the 
interests of her sons to continue to carry 
on the business on their behalf and she 
executed in favour of her brother Muthiah 
Chetti (who had been assisting Tirnmudi 
Chetti during the latter’s lifetime in the 
management of the arecanut business) and 
also in favour of her sister’s husband Sub- 
ra mania Chetti, empowering them to carry on 
the business. The, business was so carried on 
till about the end of 1914. 

The two suits before us have been 
filed by two of the creditors of the defend- 
ants’ business to recover the amounts due 
to them from the joint family properties 
belonging to the minor defendants. In the 
second suit, Original Suit No. 6 of 1916, the 
defendant, the mother, is also sought to 
ba made liable as she had personally 
undertaken to be liable for the balance that 


may be found due to the plaintiff in 
that suit. The Subordinate Judge decreed 
the suits against the minor defendants, 


in the first suit to the extent of the joint 
family assets and against them similarly 
as defendants Nos.2.and 3in the second 
suit, as also against their mother the Ist 
defendant in that suit personally. Hence 
these appeals. : 


The questions for consideration are, (1) whe- 
ther Tirumudi Chetti carried on the arecanut 
business a3 manager of the joint Hindu 
family consisting of himself of his minor 
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brothers, whetber he had power under the 
Hindu Law to so carry on the business to the 
benefit of his brothers also and whether they 
are bound by the liabilities incurred by him to 
the extent of their assets in all their joint 
family properties; (2) whether the mother 
was entitled to continue the business so as 
to. bind the minors with Habilities; (3) 
whether the power-of-attorney, Exhibit A, 
authorised her brother and her brother-in- 
law to continue the ‘business without any 
reservations, or whether their authority 
extended only tosuch acts as were necessary 
for the winding up of the business carried 
on by Tirumudi. 


As regards the first point, I think that as 
the family of the defendanta belong to a 
caste whose caste calling is trade in betel 
and arecanuts and as the father (who had, 
16 is proved, earned moneys by trade in 
foreign countries) had left properties which 
were inherited by his sons, Tiramudi Chetti 
the eldest son, who acsording to the Hindu 
Law stands in many respects in the 
position of a father towards his younger 
brothers, was justified in taking up the 
caste calling for the benefit of the family 
as soon as he came ofage. And he seems 
to have done so with ‘the permission and 
under the advice of his mother and his 
mother’s brother. There is nothing to show 
that it was wholly imprudent to embark 
on that business, and so far as I could 
gather from the evidence and the recitals 
in the power-of-attorney, if was a proper 
business for Tirumudi Chetti to have em- 
barked upon. 

Then as to its being proper to further 
carry on the business, the mother had 
evidently the advice of her brother and 
her sisters husband whom one would 
naturally expect to be the persons best 
ftted to give such advice and I am, there- 
fore, of opinion that her resolve to continue 
the business as the best thing to doin the 
interests of her minor sons after Tirumudi’s 
death is binding on the minors. 

Then the next question is whether she 
intended merely to give those two male 
relations of hers the power to do only 
‘those acts which were required for winding 
up the business (that is to sell the stock 
in hand, collect the outstandings and pay 
the debts) or whether she gave them power 


a 


to carry on the business as usual (by 
purchasing tbe stock required from time to 
time for the business to be carried on 
and continuing the trade in the mafiner 
in which it has been carried on before), 


. The power-of-attorney was executed about 


eight days after Tirumudi’s death. It does 
not restrict the powers of the agents in 
carrying on the business. It expressly pro- 
vides for the business being oarried on 
thereafter under the style of Tirumudi 
Chetti and Brothers instead of in the name 
of Tirnmudi Chetti alone, and though it 
also states that cwing to her inability by 
reason of her sex tocollect the outstandings 
and to pay the debts, she is obliged to 
give this power-of-attorney, I think, reading 
the document as a whole, that it con; 
templates the old business to be carried 
on as usual, with an addition to the style 
to show that her minor sons have an 
interest in and are intended to be benefited by 
the business, y 


The plaintiff also relied upon certain print- 
ed circulars, Exhibit C series, purporting 
to have been sent by defendants’ mother 
to all the customers of the business, asking 
them to continue to patronise the business 
ag usual. But Iam rather doubtful, in the 
absence of any evidence to show that these 


‘girculars were issued under her instructions, 


whether they are admissible in evidence 
against the defendants. There is no doubt 
evidence to show that Muthiah Chetti gave 
order3 to the printer in her name to print 
the circulars. But he cannot bind her 
by his acts to a larger extent than he 
was empowered to dounder the power-of- 
attorney. If the power-of-attorney does 
not give him power to carry on the busi- 
ness except with limitations, the issuing of 
the circular in her name, in which circular 
it is recited that he has been given power 
to continue the business without reservation, 
cannot bind the defendants. However, whe- 
ther Exhibit © series are admissible or 
not, I think (as I said before) that the power- 
of-attorney itself does indicate that she had 
resolved upon carrying on the business as 
usual and gave. her agents power to so 
carry on the business. 

Then the last question that remains is, whe- 
ther the minors are liable only to the extent of 
the assets embarked in the 4recanut business 


Vol. XLT] 


INDIAN OASES. 


JAGADISH CHANDRA ROY V. BISWESWABI DEBYA, 


or to the extentof all the joint family pro- 
perties which belonged to them and to 
Tirumudi Chetti. The question as above 
formulated implies that it was some-definite 
amount taken out of the whole of the 
joint family properties which had been in- 
vested in the business by Tirumudi Chetti. 
There is nothing to indicate that it was 
so, and I think that the ordinary presump- 
tion in the case of a’ trading caste or 
family is that the entire family credit and 
all the joint family properties are embarked 
inthe business. There are no doubt certain 
observations, which are rather in the nature 
of obiter dicta, found in the judgment of 
one of the learned Judges who desided 
the case of Sanka 
of Burma, Ld. (1), which observations lend 
support to the idea that the assets directly 
involved in the business carried on by 
the managing member of a Hindu family, 
in which there are minors, can alone be 
proceeded against so far as the minor 
members’ liability for the trade debts is 
concerned. But the question whether in an 
ordinary Hindu trading family the pre- 
sumption is not that all the joint family 
assets are involved even as regards minor 
members was not considered in that case, 
and as I said before if was unnecessary to 
consider that question for the purpose of 
deciding that case. There is another con- 
sidered later decision in Muthaya Pillai v. 
Tinnevelly South India Bank, Ltd. (2), and I 
respectfully agree with the observations 
therein, which establish thatthe whole of the 
joint family properties are liable for the joint 
family trade debts, which cannot he, on 
principle, distinguished from any other joint 
family debts. That for all ordinary joint 
family debts the whole of the family pro- 
perties could be proceeded against in execu- 
tion cannot be disputed. Mr. Madhavan 
Nair sought to make some distinction be- 
tween an ancestral trade carried on by a 
father and a joint family trade begun for 
the first time either by the father or by the 
elder brother. Ido not think that on prin» 
ciple any such distinction oan be made so far 
as this question is concerned, 


(1) 11 Ind. Cas. 79; 14 Ind. Oas. 889; 35 M. 692; 21 
M.L. J. 620; (1911) 1 M. W; N. 385; 11 M. L, T. 56. 
(2) 37 Ind. Oas, 230; 5 L, W, 841. 
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In the result I would dismiss the appeals 
with costs. 
AYLING, J.——I agree. 
Appeals dismissed. 
V.R.P. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deorse No, 2156 
or 1915. 

June 6, 1917. | 
Present:—Mr. Justice N. R. Chatterjea 
aud Mr. Justice Smither. 
‘JAGADISH CHANDRA ROY 
CHOW DHU RY—P aintive—APPELLANT 
VETSUS 
BISWESWARI DEBYA AND OTHERS— 
PRINCIPAL AND pro forma DEFENDANTS— 
RESPONDENTS. 

Lease, construction of-—-Lease for indefinite period, 
whether heritable or permanent —Renewal of lease. 

Where a kabulsyat which stated that the lands were 
sottled for five years as a sarasari jote at a certain 
rent, provided that after the expiration of the 
term the lessee shall take a fresh settlement under 
a fresh kabuliyat and that in case of failure he shall 
hold and enjoy possession of the land on payment 
of an excess rent of one anna per rupee every five 
years, and that the lessee shall not be competent to 
make a gift, sale or mortgage of the tenure to any- 
body: 

Held, that upon a proper construction of the 
kubuliyat the lesseo, if he failed to take a fresh settle. 
ment on the expiry of the first term, was to hold and 
enjoy possession of the land at an increased rent ag 
provided in the kabuliyat and that there was no 
renewal of the lease at the end of every five years; 
that the tenancy, therefore, after the expiry of the 
first term was for an indefinite period; but as there 
were no words of inheritance in the lease nor were 
any circumstances, such as long possession, or the 
fact of succession to heirs ora series of transfers 
established, the tenure could not be presumed to be 
a heritable or permanent one. [p. 280, col. 2.) 


Appeal against the decree of the District 
Judge, Rangpur, dated the 4th June 1915, 
reversing that of the Munsif, Gaibanda, dated 
the 28th August 1914. 

FACTS of the case appear- from the 
judgment. 

Babu Jogesh Chandra Roy (with him Baba 
Romesh Chandra Sen), for the Appellant.— 
The plaintiff is the appellant, and the appeal 
arises out of a suit for ejecting the defend- 
ants Nos. 1 and 2. One Sris Chandra, 
the husband of defendant No. 1, was hold- 
ing the land in suit under a lease from the 


- 
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plaintiff. The lease was granted for a term 
of five years from 1311 to 1315 B.S. It con- 
tained a provision for renewal at the expira- 
tion of the term, and stipulated that if the 
tenant holds the land without renewing the 
lease he shall be liable to pay a higher rent. 
On the 25th May 1912, 7. e, after the ex- 
piration of the term of ave vents the lessee 
died. Then the la3sge’s widow sold the 
holding to defendast No, 2 in Juna 19138. 
The suit wai brougaton lsb of Saptambar 
1913. The lease was. limite] only for a 
term of five years; it was naither a transfer- 
able nor a-heritable lase; it determined 
on the termination of tha lea3e, or at any 
rate on the death of the lessee, so the 
lessee’s widow had no right to transfer it 
and sonsequently the purclaser obtained 
no right by virtue of his purchase. 
There is not a single word in the 
lease that the lessor even intended 
to confer any hereditary or transferable 
right on the lessee. The only possible cən- 
struction that can bs pubon the lease 13 
that it isa simple lease fora limited term 
with an option of renewal onthe part of 
the lessee, or at least it may be a lease for 
life. By no stretch of language can the 
lease be taken asa lease in perpetuity or a 
hereditary lease. The word used is second 
person singular numbar “you” and gush words 
as son, grandson, heirs and legal reprasenta- 
tives must have bsen intentionally avoided. 
There is nota single word of heritability 
or transferability. If the lessee had baen 
alive hə could have taken advantge of 
the absence of a clause for re-entry after 
the lapse of five years limited by the lease. 
Bat on his death after the exoiry of -the 
term of the lease, the lease determined and 
the defendant No. 1, the heir, becomes a 
treipasser and so the dsfendant No. 2 who 
is only a purchaser from defendaut No. 1 
Can asquire no right or title to the lind 
by virtue of his purchase. S> that as 
upon a construction of the lease if cumnot 
be treated as a porpetual and hereditary 
lease, the lower Appellate Court should have 
given the plaintiff a decraa for khas poases- 
sion, 

[Caarrersea, J.—Was any rent accepted 
by the plaintiff after the death of the 
lessee? | 

No, 
point. 


There is a clear findinz on this 
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The lower Appellate Court seems to have 
thought erroneously that because Srish 
Chandra, the lessee, had the option to renew 
the lease ab the end of every five years, tere- 
fore, the lease must bea heritable and perma- 
nent lease. The kabuliyat restrains the lessee 
from giving, selling or mn tgaging the lease- 
hold interest. It also gives the lessee an 
option to renew the lease, but it provides 
that in case of bis tailure to renew if he 
ho'ds he shall be liable to pay a higher rent; 
so this clanie is a penal one like that in 
Tejendro Narain Singh v. Bakai Singh (1) and 
Abitul Aziz v. Karu (2). There cannot be 
any dispute about this, that a lease for an 
indefinite term without any word of herit- 
ability and transferability or any word im- 
porting perpetaity can be nothing more than 
a lease for life. See Bilasmoni Dasi v. Raja 
Sheopersad Sirgh (3°, Tulshi Fershad Singh 
v. Ramnarain Singh (4), dgin Bindh Upadhya 
v. Mohan Bikram Shah (5), Narsingh Dyal 
Sahu v, Ram Narain Singh (6), Ram Narain 
Singh v. Ohota Nagpur Banking Association (7), 
Syed Mahammad Khan v. Maharja Ram Narain 
Singh Bahadur 198), Lekhraj Roy v Kanhya 
Singh (9), Lekhraj Roy v. Kunhya Sirgh (10), 
ae Coamar Tagore v. Krishnamont Dasya 

11). 

Babu Broja Lall Chucterbutty (with him 
Babu Kali Presunno Piplac’, for the Respond- 
ents.—The cases referred to in support of 
the appellant’s case do not apply to the fasts 
vf the present case. They are distinguishable 
from the facts and circumstances of the pre- 
sent case, because in none of these cases was 
there any covenant for renewal as we have got 
in the present case Therefore, in this case 
the legal effect of the covenant for renewal 
contained in the lease is to be considered. 
Where the lease is for a term and the 


(1) 22 0. 653; 11 Ind. Dee. (N. ps 

(2) 21 Ind. Oas. 44); 18 0.L. J 

(3) 8 C. 654; 6 Tnd. Jur. 214: 4 res P.C. J. 325; 9 
L A. 33, 11 © L. R. 815; 4 Ind. Deo. (N. 8.) 427 
(P. O^. 

(4) 12 C. 117; 12 L A. 203; 9 Ind. Jur. 433; 4 Sar, 
P. O. J. 646; 6 Ind. Dec. (N. s.) 839 {P. C.), 

(5) 30 G. 20; 7 C. W. N. 314. 

(6) 30 C. 833 at p. 8S7. 

(7) 36 Ind. Cas. 321; 43 0, 332. 

(8) 70. L. J. 90. 

(9) 14 W.R, 262.” > 

(10) 3 O. 210; 41. A. 223; 3 Subh. P. C. J. 453; 3 
Sar. P. O. T. 759; 1 Ind, Jur. 636; 1 Ind. Deo. (x. 8.) 722 


(P.C). 
(11) 40 Ind, Cas. 513; 21 0. W. N. 809. 
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lessee, dies during the continuance of the 
lease it has been held in Alejan Bibi v. 
Raham Ali (12) that the lease is heritable 
for the rest of the term. In the present case 
thetlease provides that it shall remain in 
force for a period of five years, that at 
the end of every period of five years the 
lessee would be entitled to renew the lease 
and that if the lease is not renewed and the 
lessee holds without taking any fresh settle- 
ment, he shall be liable to hold on payment 
of a certain excess rent. It has not been 
provided that in case of failure of renewal 
the lessee would bs liable to ejectment, and 
such a clause must have been- intentionally 
avoided. The lessee in this case died on the 
expiry of the first term of the lease and dur 
ing the continuance of the second term. 
Reading the whole lease it appears that it is a 
ease with an option of perpetual renewal. 
After the death of the original lessee his heirs 
can renew the lease,and in case of non-renewal 
can hold on payment of the excess rent as 
provided for in the lease, and they cannot on 
any account be ejected by the lessor. On 
a construction of the lease and the covenant 
for renewal, on the death of the lessee during 
the term or on the expiry of the term the 
lease remains in foree and the option for 
renewal can be exercised by his representa- 
tives-in-interest, and so the lease should be 
taken as a heritable, perpetual and transfer- 
able lease. The covenant implies that the 
lease should berenewed for ever—the covenant 
is one for perpetual renewal and not for a 
single renewal. MThe-case of Secretary of State 
v. Forbes (13) is an authority on this point, 
Where ina lease there is anexpress covenant 
for renewal every time the term expires, there 
is nothing in law which would prevent the 


covenant from baing one of perpatual 
renewal, See Woodfall on Landlord and 
Tenant, 19th Hdition, page 437. If the 


document shows that the lease can be renewed 
for more than one term, the covenant should 
be taken as one of perpetual renewal. See 
Hare vy. Burges (14), Furnival v. Crew (15). 


(12) 31 Ind. Cas, 26; 22 ©. L. J. 232; 20 0. W. N. 
756 


(13) 17 Ind, Cas, 180; 16 C. L. J. 217. 

(14) (1857) 70 E. R. 19:4 K. & J. 45; 27 L. J. Oh, 
88; 3 Jur. 1294 6 W. R 144 116 R, R. 255. 

(15) (1744) 26 E. R. 851; 3 Atk. 83. 
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The case for the plaintiff was that immediately 
on the death of the original lessee his widow, 
the defendant No. 1, and the assignee from 
her became trespassers. But although the 
lease was not renewed after the termination 
of the first term, yet a lease has been created 
in equity, and the assignee from the heir at- 
law of ths original lessee cannot be 
ejected. The case is covered by the case of 
Secretary of State v. Forbes (13); see also 
Bengal Coal Oompany v. Rajendra Lal Mitra 
(16). It appears that the lease was for 
a term of five years with an option of 
perpetual renewal, which makes it a perpetual 
and heritable lease. So the defendant No. 2, 
who is the assignee of a portion of the land 
covered by the lease from defendant No. 1, 
must have obtained a good title to the land 
purchased by him, and is not liable to eject- 
ment as a trespisser. The question of for. 
feiture on transfer cannot arise inasmuch 
as thera is not a covenant against-alienation, 
or a right of re-entry io the lessor. 

Then azain the suit was brought at a 
time when there was no caus3 of action for 
ita institation. The first term of the lease 
expired in 1907 Then the lessea Srish 
Chandra died in 1912, 7. e., during the gon- 
tinuanes of.the second term. On the death of 
the lessee during the continuance of the 
second term the plaintiff cannot sue for the 
ejectment of the lesses’s reprasentatives-in- 
interest. It has baen stated in the plaint 
that the cause of action arose on the expiry 
of the firat five years, and also on the death 
of Srish (the original lessea). Both these 
positions are untenable, beacause the laase 
certainly did not terminato on the lap3e of 
the frat ive years or on the death of the 
lessee, Srish. 


Babu Jogesh Chanira Roy, in reply.—Roaad- 
ing the lease asa whole, the only passible eon- 
straation thas ean be pub upon it is that it is 
a lease fora limited term of five years, Of 
course, there was an option to renaw the 
lease. Bat that option was never exercised 
or claimed to be exercised. Thea ques- 
tion of renewal, about which so mach 
has been said here in se32n1 appeal, doas not 
appear in the written statoma & or in the 
issuss or in the jadgmans of the lower 
Courts. Ib is a new poin; taken for the 


(16) 21 Ind. Cas. 92%; 73 7. W., N. b20, 
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first time here in second appeal and that even 
at the time of argument, and so it should not 
be allowed to be raised at this stage of the 
ease. See Surendra Nath Sen v. Dinabandhu 
Naik (17), Rajani Kanta Mukherjee v, Yusuf 
Ali (18). 


JUDGMENT. — The plaintiff-appellant sued 
to recover possession of the land in dis- 
pute on’ the ground that it was held under 
a temporary t-nancy, that on the death of the 
lessee the right to the tenure did not pass to 
his widow, the defendant No. 1, and that the 
latter had no right to transfer it to the 
defendant No. 2. 

The suit was decreed by the: Court of First 
Instance. On appeal, the District Judge has 
reversed that decree and dismissed the suit. 
The plaintiff has appealed to this Court. 


The learned District Judge has held that 
the tenure was a permanent one because it 
was held not fora limited time, and that it 
was heritable, l 

The question turns upon the construction of 
the kabuliyat, which is dated September 1904, 
lf states that the lands were settled with 
Srish Chandra Chuckerbutty, husband of 
defendant No. 1, for a term of five years asa 
sora sari jote at a rent of Rs, 15-14-24 gundas 
per year. It then provides that after the 
expiration of the term the lessee shall take a 
fresh settlement ander a fresh kabul/yat and 
that, in case of failure, he shall hold and enjoy 
possession of the land on payment of an excess 
rent of 1 anna per rupee every five years. It 
further provides that the lessee shall not be 
competent to make a gift, sale or mortgage of 
the tenure to anybody. 

We think upon a proper construction of the 
document that if the lessee failed to take a 
fresh settlement on the expiry of the first term, 
he was tohold and enjoy possession of the 
land at an increased rent as provided in the 
kabultyat and that there was no renewal of the 
lease at the end of every five years. The 
tenancy, therefore, after the expiry of the first 
term, was for an indefinite period. That 
being so, the rule of construction that a grant 
for an indefinite period enures, generally speak- 
ing, for one’s lifetime and passes no interest 
to his heirs, unless there are some words 
showing an intention to grant a hereditary 


(17) 4 Ind. Cas, 535; 13 ©. W. N. 595. 
(18) 84 Ind, Cas, 92; 21 CO, W. N. 188 at p. 198. 
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interest, applies. In this case, there are no 
words of inherifance, nor are there any cir- 
cumstances such as long possession, or the 
fact of succession to heirs, or a series of trans- 
fers,from which the Court might draw a 
presumption that the tenure was a heritable or 
permanent one. On thecontrary the tenure 
is described as merely a temporary one and 
the lessee was expressly restrained from sall- 
ing or otherwise transferring it. It is true 
thatin the absence of any covenent for re- 
entry such a clause does not give the lardlord 
a right to re-enter; but the terms have a bear- 
ing upon the question ef intention as to the 
nature of the grant. 


Tt is true, as contended on behalf of the 
appellant, that on the expiry of the first term of 
five years, the lessee could resist the landlords’ 
suit for possession under the covenant for a 
fresh settlement, but the question is whether 
the right which he hadin the tenure passed 
to his widow and whether the latter could 
transfer such right to the defendant No, 2. 

As we have already said, the interest was 
not heritable. We are accordingly ‘of opinion 
that the defendants are not entitled to resist 
the action ot the plaintiff. 

The decree ofthe lower Appellate Court is 
accordingly set aside and thet of the Court of 
First Instance restored with costs in all 
Courts, 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Crvit APPEAL No. 924 or 1914. 
January 18, 1917. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
NANDA AND oTaeRs—PLAINTIFE3— 
APPELLANTS 
versus 
HIRA AND orders—Derennants— 


RESPONDENTS. 

Custom—-Succession— Agnates living in seperate vil. 
lage and owning no land in village of deceased, right of. 

Prima facie agnates of a deceased person are en- 
titled toa share in his estate, even though they live 
in another village and own no land in the villege in 
which the land in dispute is situate. [p. 231, col. 2.) 

Kaila Singh v. Tahal Singh, 143 P. R. 1888; Lokha v, 
Hari, 64 P. R. 1898 and Sham Ram v. Musammat 
Hemi Bai, 78 P. R. 1896, distingnished. 


Second appeal from the decree of the Divi 
sional Judge, Ludhiana, dated the 12th Ja. 
nuary 1914. 

Pandit Rumbhaj Datta, for the Appellants, 
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Mr, Abdul Ghani, for the Respondents 

JUDGMENT.—In this suit the plaintiffs- 
appellants claimed one third share of certain 
land in Fategarh Niwan left by Daya Singh, 
dectased, of whom they claim to be the 
collaterals, The lower Appellate Court, while 
admitting that plaintiffs were related to Daya 
Singh in the way shown in the pedigree- 
table entered in the judgment of the first 
Court, held that they had no right to share 
in the land left by the deceased besause they 
belonged to another village and there had 
bee1 a complete separation between their 
branch of the family and that of the deceased 
for the last hundred years. Plaintiffs have 
filed a second appeal to this Court upon a 
certificate granted to them by the lower Appel- 
late Court. Plaintiffs belong to Bhagor 
yillage and have no land in Fatehgarh Niwan 
where the Jand in dispute is situated. It 
appears that Daya Singh’s ancestor and 
the ancestor of defendants Nos. l to 21 emi- 
grated from Bhagor and founded the village 
of Fatehgarh Niwan in which the plaintiffs 
have no land at all The question of custom 
involved is, whether under such circumstances 
the plaintiffs are excluded from ixheriting a 
share in the land left by Daya Singh, de- 
ceased. The lower Appellate Court relies 
upon Kaila Singh v. Tahal Singh(1), but in our 
opinion that case is distinguishable from the 
present. Article 25, Rattigan’s Digest of 


Customary Law, lays down that by virtue of ° 


the right of representation, all collateral heirs 
succeed together and not to the exclusion of 
each other, whether they were associated 
with, or separated from the deceased. 


Counsel for the respondent relies inter 
alia upon Lokha 
Ram v. Musimmat Hemi Bat (8). These 
rulings were considered by a Full Banch 
of this Court in the oase reported as 
Daya Ram v. Sohel Singh (4), and 
it was held that it has not been laid 
down in these and other rulings on the 
point that mare community of descent does 
not give agnates of a deceased land- 
ownsr a right of succession to acquired 
land left-by him in the villaga in which 


(1) 143 P. R, 1888. 

(2) 64 P. R. 1893. 

(3) 73 P. B, 1896. 

(a) 110 P, R. 1906; 31 P. L. R. 1907; 59 P. W.R. 
1907. ` 
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they did not own any land. It was 
further held that such a rnie is neither 
borne out by the results of judicial enquiries 
nor deducible from the general principle 
of Customary Law. Prima facte then the 
plaintiffs as agnates of the deceased are 
entitled to a share in his estate even 
though they live in another village and 
own no land in the village in which the 


land in dispute is situate. Once they 
showed that they were agnates, in the 
way they olaimed, of Daya Singh, the 


onus was shifted to the defendants to 
show that they were not entitled to a share. 
Defendants prodased no evidence on this 
point and the plaintiffs’ claim must, there- 
fore, succeed. 


We accept the appeal and setting aside 
the order of the lower Courts give plaintiffs 
a decrees for one-third share in the land 
left by Daya Singh. Defendants No:. 1 to 21 
will bear plaintiffs’ costs in all the Courts. 


Appeal allowed, 


PATNA HIGH COURT. 
Civiu Revistox No, 31 or 1917, 
April 16, 1917, i 
Present:— Mr. Justica Chapman and 
Mr. Justice Jwala Prasad. 
Shakh MOHAMMAD ABDUL GHAFOOR 
—DEORBE-HOLC ER ~P UTITIONER 
VETSUS 


MAHTAB CHOUDHURY —Orrosrmg 
PARTY. 

Civil Procedure Code (Act V of 1998), O XX, r, 12 
(2), O. VIL, r. 10—Mesne profits— Decree -Application 
for enquiry into mesne profits Jurisdiction —Order 
directing application to be returned for presentation 
to praper Court ~Appeal, whether lies. 

Where the question ofa Court's jurisdiction is 
concerned, it is the plaint alone which should be con- 
sidered. [p. 282, col. 1.] 

The enquiry as to mesne profits isa part of the 
proceedings in the suit consequent upona prelimi- 
nary decree and is terminated by a final decree 
after the mesne profits are ascertained. The Court 
which passes a decree for mesne profits has jurisdic. 
tion to enquire into the amount of the mesne 
profits although the amount claimed. in the 
application for enquiry, or that found by the enquiry 
may exceed the pecuniary limits of the jurisdiction 
of the Trying Court which had jurisdiction to try 
the suit as originally laid. [p. 238, cols. 1 & 2.) 
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An application for the ascertainment of mesne 
profits is an application for an order in the suit and 
is not an application for execution of a decree, 
and an order returning such an application for pre- 
sentation to the proper Court is nob an order return- 
ing a plaint and is not appealable. [p. 282, col. 2.] 

The provision contained in Order VII, rule 10, of 
the Civil Procedure Code applies only to the paper 
on which a suit is instituted and not to an applica- 


tion made in the course of a suit. [p. 282, col. 2; p. 
233, col, 1. ] 


Civil revision against an order of the 
Munsif, Madhubani, dated the 14th Novem- 
ber 1916. 

Mr. Ragho Prasad, for the Petitioner. 

Mr. Ram Prasad, for the Opposite Party. 

JUDGMENT, 

CHAPMAN, J.—The petitioner in this case 
obtained a decree for possession of certain 
property with costs and mesne profits. The 
decree was obtained in the Court of the 
Munsif of Samastipur on the 15th of Feb- 
ruary 1913. On the 23rd of March 1916, 
the petitioner filed a petition in the Munsif’s 
Court of Samastipur asking for the ascertain- 
ment of mesne profits and estimated the 
amount due.at Rs. 1,149-12 0. The Munsif’s 
pecuniary jurisdiction is limited to Rs. t,000. 
He held that he had no jurisdiction to 
entertain the application for the ascertain. 
ment of mesne profits and directed that the 
application be returned for presentation to 
the proper Court. .The petitioner thereupon 
presented his application in the Court of 
the first Munsif of Darbhanga, who has power 
up to Rs. 2,000. 

The first Munsif of Darbhanga held that 
the Munsif of Samastipur had fallen into 
error jn declining to exercise jurisdiction, 
that the application was one which could 
have been dealt with by the Munsif of 
Samastipur, and he returned the application. 
The petitioner thereupon again moved the 
Munsif of Samastipur but without success, 
Therenpon the petitioner has moved this 
Court and asks that the order of the Munsif 
of Samastipur dated the 14th of November 
1916 finally refusing to entertain his applica- 
tion be set aside, 

It is common ground that in the plaint 
mesne profits were not claimed. So far, 
therefore, as the plaint is concerned the 
Munsif of Samastipor had jurisdiction over 
the entire suit. Where the question of the 
Court’s jurisdiction is concerned, it is the 
plaint ard the plaint alone that should be 
considered, The judgment-debtor may have 
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a grievance upon the ground that the 
Munsif of Samastipur granted a decree for 
mesne profits when no mesne profits were 
claimed in-the plaint. His remedy was to 
appeal against the desree for mesne profits. 
That decree not having been appealed 
against is now final. That decree having 
been made, I find it impossible to say that 
the Munsif had no jurisdiction to entertain 
the application for the ascertainment of 
mesne profits, although the applicant esti- 
mated the amount of mesne profits at a 
sum higher than the limit of the Munsif’s 
jurisdiction. In the first place that estimate 
included a period of some two years during 
which the suit was pending. It cannot, 
therefore, be treated as an application for 
amendment of the plaint and it is impossible 
to say that it necessarily involved a supposi-, 
tion that the plaint would have, if if had 
been rightly framed, included an estimate 
of -merne profits in excess of the limit of 
the Munsif’s jurisdiction. The amount 
claimed is only Rs. 1,149. The limit of the 
Munsif’s jurisdiction is Rs. 1,000, and for 
the period of five years for which it would 
be possible for the Munsif to give mesne 
profits, two years would be the period sub- 
sequent to the plaint for which the suit 
was pending. From the estimate of Rs. 1,149 
made in the application it is impossible 
to infer that the plaint weuld have included 
I am, therefore, of 
opinion that the Munsif of Samastipur had 
jurisdiction to entertain this application and 
that he should have entertained it. 


A preliminary objection was made that 
an appeal lay against the order of thi 
Munsif returning this application and that, 
therefore, it is not open to us to interferd 
in revision, Anapplication for the ascertain- 
ment of mesne profits is an application 
for an order in the suit and is not an 
application for execution of a decree. This 
has been made clearer still by the recent 
amendment of the Code of ‘Civil Procedure. 
We are asked to say that the order return- 
ing this application was an order returning 
a plaint. I am unable to say thatit is an 
order returning a plaint. There is a special 
provision in the Code, Order VII, rule 10, 
which enables the Court to return a plaint. 
It is quite clear that that provision applies 
only to the paper on which the suit was 
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instituted and not to an application made in 
the course of a suit. 

lt has then been contended that the 
decree for mesne profits, inasmuch as if did 
not state the period for which mesne profits 
should be calculated, is too vague for the 
purposes of execution. This is a technical 
objection to which I am not prepared to 
accede. Itis open to the Court to calenlate 
mesne profits for the period for which the 
plaintiff is entitled, which I presume will 
be three years prior to the institution of 
the suit. r 

It is also contended that inasmuch as 
the first order returning the application was 
‘made with consent and inasmuch as no 
motion -inthis Court was made against the 
first order, it is not open to us now to 
interfere. This objection is really only one 
of form andif we were to give effect to it, 
it would be merely by intimation to the 
petitioner to amend his petition and to ask 
for extension of the period during which 
he was attempting tocomply with the first 
order made by the Munsif of Samastipur 
in order to save limitation. 

In the circumstances of the case I am of 
opinion that the order of the first Mansif 
of Samastipur declining to entertain this 
application be set aside and I would direct 
that he entertain this application and dispose 


of the same in accordance with law. The 
petitioner is entitled to his costs. 
JWALA PRASAD, J.—I entirely agree. The 


decree was passed under Order XX, rule 12, 
and dirested an enquiry to be made by the 
Court as to mesne profits payable to the 
decree-holder. The Court of the Munsif of 
Samastipur had jurisdiction to try the suit 
as instituted in his Court and under clause 
(2) of rale 12 the enquiry as to mesne 
profits should be made by that Court. The 
enquiry as to mesne profits isa part of the 
proceedings in the suit consequent upona 
preliminary decree and is terminated by a 
final decree after the mesne profits are as- 
certained. In view of the law as now 
embodied in the present Code of Civil Pro- 
cedure, I think the Court. of the Munsif of 
Samastipur had jurisdiction to enquire into 
the mesne profits, althongh the amount of 
mesne profits claimed in the application for 
enquiry, or that found by the enquiry, may 
exceed the pecuniary limits of the jurisdic- 
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tion of the Trying Court which had jurisdie- 
tion to try the suit as originally laid. I 
also agree with the observations on the 
other points made by my learned brother 
and as to the order proposed in this case. 


Application allowed, 


ALLAHABAD HIGH COURT. 
First Civic Aepean No. 276 or 1915. 
May 2, 1917. 

Present: ~ Mr. Justice Piggott and 
Mr. Justice Walsh. 
MUHAMMAD ZAKARIYA—Derenpantr— 
APPELLANT 
versus 
MUHAMMAD HAFIZ AND ornsrs— 


PLAINTIFES— RESPONDENTS. - 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 0. 
XXXIV, rr. 2, 4—Mortgage—Covenant to pay principal 
and interest—Suit for interest ~Subsequent suit for 
principal, whether barred——“Cause of action", meaning 
of-—Two suits for sale on same mortgage, whether per- 
missible. 

A morigage-bond recited the advanas of the money 
and the promise of the obligor to re-pay it within 
three years with interest at a stipulated rate, and 
provided that after the expiration of three years 
the creditor shall be entitled to sue for the whole 
amount of principal and interest if default wag 
made in the payment of the amount of the bond 
with interest within that time, After the expiration 
of the period of three years the mortgagee brought 
a suit to recover the interest from the date of the 
bond, and the suit was decreed. He then brought 
a suit for the recovery of the principal andfor the 
sale of the property: 

Held, that the second suit was barred by Order IT, 
rule 2, of the Civil Procedure Code. [p. 235, col. 1.] 

The expression “cause of action’ means every 
fact necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment of 
the Court. [p. 284, col. 2.] 

Murti v. Bhola Ram, 16 A. 165; A. W.N. (1894) 65; 
8 Ind. Dec. (N. s.) 106, followed 

Per Piggott, J—The object of rules 2 and 4 of 
Order XXXIV of the Code of Civil Procedure is 


‘that in any suit for sale on a mortgage, an account 


should be taken once and for all, of the amonni 
due, for principal and interest on the mortgage. 
Two successive suits for sale on one and the same 
mortgage should be an impossibility. [p. 236, col. 1.] 

First appeal from a decree of the Sub- 
ordinate Judge, Agra. 

The Hon’ble Dr. Sundar Lal (with him 
Mr, Narain Prisid Asthana), for the Appel- 


lant, 
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The Hon’ble Dr. Tej Bahadur Sapru 
(with him Mr. S. K. Dar), for the Respond- 
ents, 


JUDGMENT. 

WaALSH, J.—I have come to the conclusion 
that this appeal must be allowed. The 
suit is one to recover the prinsipal due, 
the interest being abandoned under circum- 
stances which I will mention ina moment, 
and for the sale of the property hypothe. 
cated under a bond, dated the 14th of 
Septemher 1910. The plaintiffs in April 
1914 had bronght a suit against the de- 
fendant for interest for three years and seven 
months due from the date of the bond, namely, 
the 14th September 1910 tothe 14th of April 
1914, the date ofthe suit. That action had 
been brought and determined after the 
expiration of the period of three years 
from the date of the bond, three years 
being the period stipulated for the re-pay- 
‘ment of the money; andthe question which 
arises in the present suit, raised by the 
defendant and decided against him by the 
learned Subordinate Judge, is whether having 
regard to the provisions of Order II, rule 
2 of the Code of Civil Procedure, and of 
this particular bond, the plaintiffs can, after 
having sued for the interest in the way 
which IL have mentioned, nonetheless 
institute a fresh and a subsequent suit for the 
principal, The question really turns on the 
view we take of the meaning of Order 
IJ, rule 2, and of the provisions of this 
particular bond. The preliminary clause 
of the bond recites the advance of the money 
and promise of the obligor tore-pay within 
three years at a stipulated rate of interest, 
Clause 7, which is in common form, provides 
that after the expiration of three years the 
creditor shall be entitled to sue for the whole 
amount of principal and interest if failure ig 
made to pay the amount of the bond with 
interest within that time. If that clause 
providing for re-payment of principal and 
interest and for the right of the oreditor 
upon default stood alone, there would be, 
in my opinion, no doubt at all that claims 
for principal and interest would be clai ns 
whieh the plaintiffs were entitled to make 
within the meaning of Order II, rule i. 
The provision of that rule is that ‘every 
suit shall include the whole of the claim 
which the plaintiff is entitled to make in 


INDIAN OASES.. 


{1917 


= 


respect of the canse of action.” The mean- 
ing of the expression “cause of action” has 
long “been judicially settled and finally pro- 
-nounced in the Courts in England in Read 
v. Brown (1) and adopted by a Full Bench 
of this Court in Marti y. Bhola Ram (2), 
a decision which is bindifg upon us, to 
mean every fact necessary for the plaintiff 
to prove, if traversed, in order to support 


his right to the judgment of the 
Court. This definition obviously in- 
volves in it the addition made by Lord 


Justice Fry in Read v. Brown (1), “every- 
thing which if not proved gives the de- 
fendant an immediate right to judgment,” 
Applying that definition to thig case, the: 
plaintiffs in order to recover the ` interest 
would have to prove the execution of the 
bond, the advance although of course that 
would be involved in the bond, unless there 
was some circumstance calling upon them 
to do it, the terms of the bond, and the 
right to recover interest under clause 7, 
namely, the non-payment of the principal. 
They would have to prove precisely the 
same facts if they were suing for the 
principal. And I feel constrained to hold 
that if clause 7 stood alone, the appli. 
cation of Order II, rule 2, would compel 
the plaintiff to inslade both principal and 
Interest in one suit, being the whole of the 
claim which he was entitled to make in reg- 
pect of the cause of action. It is qhite true 
that one or two authorities which are entitled 
to great respect have been relied upon by Dr., 
Sapra for the respondents, which throw 
doubt upon the correctness of this view. It 
is sufficient to say that in each of these 
cases, namely, Yashvant v. Vithal ` (8) and 
Ram Bhaj v. Devia (4), the circumstances of 
the contract were not the same as that 
before us, and the ratio decidendd proceeds 
upon a consideration of English authorities 
which are not really relevant to this point, 
inasmach as the provision we are now con. 
sidering does not occur, so far as I am aware; 
in any express provision of English Law, 
It should be observed that no injustice is 


(1) (1889) 22 Q. 
L. T. 250; 37 W. R. 

(2) 16 A. 165; A. W.N., (1894) 65; 8 Ind, Deo 
(N. s.) 106. 

(3) 2: R. 267; 11 Ind. Deo. (N s.) 181. 

(4) 123 P.R. 1881, 


. D. 128; 58 L. J. Q. B. 120; 60 
181. 
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contemplated or really can occur 
application of this provision, because any 
result of that kind is carefully guarded 
against by the further provision which 
enables the Court in a proper case upon 
the application of the plaintiff to allow 
him to pursue one or other of his claims 
and to suspend the other. We have, how- 
ever, to give effect to all the provisions 
of this document and in interpreting it as 
a whole, to examine eash independent pro- 
vision relied upon in support of the plaint- 
iff's contention. It is argued on behalf 
of the respondents that even if Order II, 
rule 2, has the effest which we think it 
has, Glause 2 of the bond enables them 
to do what they did here. I do not agree. 
I think the meaning of' clause 2 is quite 
clear. It gave the sreditor an additional 
“right inconsistent with that contained in 
clause 7, and was, therefore, a modification 
of that clause. I think thatit relates only 
to the period between the expiration of six 
months from the date of the bond and 
the expiration of three years from the date 
of the bond. And all that clause 2 does 
is to confer upon the creditor an option 
to do two things during that period which 
otherwise he could not do. One is to sue 
for the principal within three years, secondly, 
to sue for interest without suing for the 
principal. I think this is the only possible 
construction which can be read consistently 
with clause 7. The respondents’ contention 
makes clause 7 superfinous, and this is the 
error we think the learned Judge below, 
who agreed with the*respondents’, view, fell 
into. Clause 7 is the basis of the con- 
tract, clause 2 provides for a special con- 
tingency and confers special rights, clause 
3 merely as the result of clause 2 defines 
the rights given by clause 7 and provides 
that the rate of interest and mode of 
payment shall be the same and are not 
to be affected by the provisions of clause 2. 


The result may seem somewhat startling. 
The defendant out of a debt of Rs, 14,000 
with considerable accumulation of interest 
has re-paid only Rs. 3,000, and the learned 
Judge, being in a difficulty with regard to 
the authorities, not unnaturally took a view 
which he thought was in accordance with 
the justice of the case But if the law 
is slear, we have no right to consider the 
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consequences, and itis to be borne in mind, 
as already observed, that the plaintiffs might 
have protected themselves against such oon- 
sequences by an ordinary application such 
as that indicated in the last clause of Order II. 


A further contention has been raised on 
behalf of the respondents which creates) a 
certain amount of difficulty. I am not pre- 
prepared to say that if the plaintiffs had 
clearly put forward their interpretation of 
the document as a necessary part of the 
claim which they were making in the pre- 
vious suit, and their explanation of the form of 
the claim, insuch away that the defendant 
ought to have but did not contest it. it 
might not be held that the parties were 
bound by that view of their own contrast 
whatever the general law might otherwise 
be. But when the proseedings in the frst 
suit are carefully examined, it is clear that 


‘nothing of the kind really occurred when 


the plaintiffs were, so to epeak, outting 
down their claim to aclaim for interest. In 
the plaint in the previous suit they said 
that Rs. 3,010 were due on account of 
interest in respect of which only the claim 
was brought according to the terms of the 
bond. That wasa correct statement of a 
claim for interest. In paragraph No. 5 of the 
plaint they stated that they were entitled 
to realize only the amount of interest due 
under this bond withont instituting a suit 
in respect of the principal. That was a 
perfectly innocuous and accurate statement, 
In paragraph No, 6 they alleged that they were 
entitled to bring the property to sale 
subject to the principal and the remaining 
amount of interest due on the bond. 
Nowhere did they allege that they still had 
a right, or claimed to have a right, or 
intended to pursue such right, to sue for 
the principal ata subsequent date. And 
inasmuch as the defendant did not appear 
and putin no written statement, it is 
impossible to hold that any issue as to the 
construction of the bond on this point was 
raised and determined in that suit, or 
that the plaintiffs compelled the defendant 
to plead to the point. Furthermore, the 
Court rightly and carefully decided the 
plaintiffs’ suit in the proper from, that is 
to say, gave a decree for sale of the 
mortgaged property in respect ` of. the 
amount claimed in the suit, but made no 
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decrees in the form claimed by the plaintiffs 
indirectly in paragraph No. 6 of the plaint; 
so that even if it could be said that the 
plaintiffs raised the point in the former 
proceeding, the Court left it entirely 
undecided. Asa matter of fact the place 
and time to determine auch a point is 
ona proper application by the plaintiff 
to abandon a part of his slaim and to 
have it decided by the Court before the 
suit ie finally entertained. 

Two further observations may be made. 
It is a remarkable circumstance that in 
view of the fact that the original suit 
for Rs. 3,010 was brought by these plaintiffs 
for interest only, they should in the suit 
now before us have expressly abandoned 
any claim for interest on conscientious 
grounds; secondly, it by no means follows 
from this decision, nor indeed does Order II 
appear to provide, that the liability for 
the principal is extinguished, and it may 
be that any view of the justice of the case 
may be reconciled by a subsisting liability 
from the defendant to’ the plaintiffs to pay 
interest so long as the principal is outstand- 
ing. As to this I express no opinion, 
The parties. can, if so advised, raise that 
question in another suit, 

The result is that we allow this appeal, 
set aside the decree of the Court below 
and dismiss the plaintiffs’ suit with costs 
here and in the Court below. 


Piacorr, J.—While concurring generally 
in the above judgment [desire to add a 
few remarks. In the suit of 1914 the 
plaintiffs asserted that they were entitled 
to bring the mortgaged property to sale, 
“subject to the. principal and the remaining 
amount of interest due under this bond.” 
I am clearly of opinion that such a claim 
could not be snstained, in view of the 
provisions of rules 2 and 4 of Order 
XXXIV of the Code of Civil Procedure. 
The ovject of these rules seems to be that 
in any suit for sale on a mortgage, an 
account should be taken once and for all, 
of the amount due —‘for principal and 
interest on the mortgage.” Two successive 
suits for saleon one and the same mortgage 
should be an impossibility. I do not 
believe it to be possible for parties to draw 
up acontract of mortgage so drafted as to 
avoid these statutory obligations; bat in 
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any case they have not done so on the 
wording of the document in suit, or on 
the facts of this particular case. When the 
suit of 1914 was instituted there was no 
room for the contention that fhe  enffre 
mortgage-debt, both principal and interest, 
was not “due.” 

If, however, ia the suit of 19 4, the 
plaintiffs had in pliin terms claimed the 
relief .to which they s:1d they were entitled, 
namely, a decree for the sale of the mort- 
gaged property subject to the principal debt 
due on the same bond, and to any further 
interest that might accrne due under the 
same, it might with some force be contended 
that an obligation would thereby have 
been cast on the defendant-mortgagor of 
resisting this claim. A defendant who 
deliberately elects to enter no defence, 
against an improper claim, or one legally 
unjustainvble, «cannot complain if In a 
subsequent litigation he finds himself caught 
by the rule of res judicata, 

I do not find any such rule to be applic. 
able in the present case. When we come 
to look at the plaint inthe suit of 19:4, 
we find that the plaintiffs carefully refrained 
from including this inadmissible relief, to 
which they sail they were entitled, in the 
specification of the reliefs actually claimed. 
What they asked for was simply— “that 
the amount due may be awarded, with 
interest pendente iste.and future interest: 
otherwise ihe property mortgaged may be 
sold by auction.” This claim the defendant 
obviously could not resist: the amount 
claimed was due from himand the mortgaged 
property was liable to be sold in satisfac- 
tion of the debt. I donot see that any 
obligation was cast on the defendant of 
warning the plaintiffs as to the probable 
consequences of their claiming a decree for 
a moch smaller amount than was due to 
them onthe date of the, suit. The Court 
decreed the claim as brought; that is to 
gay, the decree passed was for the sale 
‘of the mortgaged property and not. of the 
equity of redemption of a subsisting mortgage 
of Rs. 14,000. 

Under these circumstances I agree with 
my learned colleague that a second sait for 
sala on the sama mortgiga i3 not maintain- 
atle. 


Appeal decre d. 
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PATNA HIGH COURT. 
Lirtrers Patent Appeat No. 19 or 1917. 
May 11, 1917. 

Present: — Sir Edwitrd Chamier, Kr., Chief 
Justics, and Mr. Justice Mullick. 
BARHMA DEO LAL —Derenpantr— 
APPELLANT 
versus 
SURO PRASAD LAL —PrAINTIER — 


f RESPONDENT, 

Bengal Tenancy Act (VIII B. Q. of 1835), ss. 170, 171 
—Occupancy holding ~Mortgagee, right of, to question 
collusive dscree obtained by landlord against tenant for 
enhancement of rent. 

A mortgagee of an occupancy holding, who has 
after jcontest bean allowed to deposit arrears of 
rent under sections 170and 17L of the Bengal 
Tenancy Act, has a sufficient interest inthe helding 
entitling him to maintain a suit for a declaration that 
a collusive decree obtained by the landlord against 
the tenant for enhancement of rent is not binding on 
him. [p. 237, col. 2; p. 238, col. 1.] 


Letters Patent Appeal from the decision 
of Mr. Justice Atkinson, dated the 19th 
January 1917, reported as 38 Ind. Cas. 366, 
reversing that of the Subordinate Judge, 
Chapra, dated the 3rd August 1915, confirm- 
idg a decision of the Munsif, Siwan, dated the 
20th May 1915.: 

Mr, Atul Krishna Roy for Mr. Sushil Madhab 
Mullick, forthe Appellant. 

Mr. 8. N. Sahay for Mr. Rajeadra Prasad 

for.the Respondent. 
JUDGMENT. 

Muter, J.—The plaintiff in this suit is 
the transferee of an occupancy holding. It 
is not found by any Court whether the hold- 
ing is transferable or non-transferable. The 
first defendant is the landlord and the second 
defendant is the recorded tenant, The plaint- 
iff brings the present suit for a declaration 
that a rent-decree obtained by the landlord 
against the recorded tenant is frauduleut and 
not binding upon him, and secondly, he asks 
fov a further declaration that ha is a tenant. 
The Munsif who tried the suit in the first 
instance found in favour of the plaintiff on 
all paints and decreed the sait. Ou appeal 
that desree was affirmed by the Suabordinate 
Judge. Thera was then a second appel to 
this Court which was hoard by Mr. Justice 
Atkiuson, who disagreed with both the Courts 
balow and held that the plaintiff’s whole suit 
should be dismissed. He was of opinion 
that the fast that the plaintiff had been per- 
mitted under sections 170 and 171 of the 
Bangal Tonansy Aet to deposit the amount 
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of the arrears with a view to saving the hold- 
ing from sale and that the amount so deposited 
had been withdrawn by the landlord, did not 
constitute the plaintiff a tenant under the 
landlord as the landlord did not withdraw 
the amount as rent. He ascordingly held 
that the plaintiff was not entitled to any de- 
claration that he was a tenant in the holding. 

The matter now comes up on Letters 
Patent appeal before us, and the first point 
urged is that apart from the question of the 
transferability of the holding or the ques- 
tion whether the plaintiff has validly acquired 
the interest of the resorded tenant, the plaint- 
iff is under section 171 of the Bengal 
Tenancy Act a statutory mortgagee of the 
holding and that he is interested in the amount 
of rent payable upon the holding, for if the 
recordec tenant again defaults he (the plaint- 
iff) will be called upon to pay the rentin 
order to save his mortgage. It is urged that 
in these circumstances the plaintiff is a person 
who has a sufficient interest to challenge the 
decree obtained by the landlord against the 
recorded tenant collusively enhancing the 
rent. The Trial Court and the Subordinate 
Judge both found that the rent had in fact 
been collusively enhanced, and the only ques- 
tion is whether the plaintiff has a sufficient 
interest fo maintain the’ suit as mortgagee. 
In my opinion he has. He is vitally interest- 
ed in the amount of rent payable, because 
in the event of a second rent sale his mort- 
gage charge as an encumbrance will be extin- 
guished. The plaintiff, therefore, is entitled 
to a declaration that the decree obtained by 
the landlord against the second defendant is 
not binding upon him, I bave assumed in the 
absence of evidence adduced by the landlord 
that the mortgage charge is still subsisting 
and learned Counsel appearing for the land- 
lord before us is not ina position to make any 
submission to the contrary. It will be suffi- 
cient to say that in the event of any future 
litigation, it will be open to the landlord to 
prove that the plaintiff’s mortgage charge 
is extinguished and that he is no longer entitl- 
ed as mortgagee under section 171 to make 
the deposit. The order of Mr. Justice Atkin- 
son will be set aside and a decree will be 
made in favour of the plaintiff, declaring that 
he is not bound by the decree obtained by 
the landlord against defendant No, 2 referred 
toin the plaint. The plaintiff is entitled to 
costa as against the landlord in all the Courts, 
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Cgamine, C. J.—I agree that the plaintiff, 
having been allowed after a contest to deposit 
arrears of rent under sections 170 and 171 of 
the Bengal Tenancy Act, has become a mort- 
gagee of the holding and that gives him 
an interest entitling him to maintain the 
present snit. I agree that he is entitled to 
a declaration that he is not bound by the 
decree obtained by the landlord against de- 
fendant No, 2. I agree also as to the costs. 
Appeal allowed, 


Deel Sle et meal 


BOMBAY HIGH COURT. 
First Civiu APAL No. 72 or 1916. 
April 13, 1917. 
Present:—Sir Basil Seott, Kr., Chief Justice 
a and Mr. Justice Batchelor. 
KURGODIGAUDA LINGANGAUDA — 
PLAIntireF-——APPELLANT 
Versus 


NINGANGAUDA NINGANGAUDA—~ 


DeFENDANT— RESPONDENT, 

Limitation Act (IX of 1908), 8. 6, scope of—Civil Pro- 
eedure Code (Act V of 1908), s. 144—<4pplication for 
restitution, whether application for execution of decree. 

Section 60f the Limitation Act is an enabling 
section to enable persons under disability to exercise 
their legal rights within a certain time, and it should 
be construed liberally rather than narrowly. [p. 288, 
col 2.] 

An application for the execution of a decree within 
the meaning of section 6 of the Limitation Act is not 
limited to applications under Article 182 of that Act, but 
includes an application for restitution in consequence 
of the decree and the time for making such appli- 
cation in the case of a minor is, therefore, extended 
under the provisions of section 6. [p. 238, col. 2.] 


First appeal from the decision of the 
Subordinate Judge, Dharwar, in Darkhast 
No, 875 of 1914. 


Mr. Nilkanth Atmaram, for the Appel- 
lant. l 
Mr. A. G. Desai, for the Respond- 


ent, 

JUDGMENT.—On the 4th of November 
1901, a decree was passed by the Trial Court 
at Dharwar for delivery to the plaintiff of 
certain lands. In execntion of that decree the 
lands were delivered to the plaintiff. On an 
appeal preferred on behalf of the applicant, 
who was then a minor, the High Court 
amended the deoreeon the 17th of August 
1903, by excepting from the deoree.for 
delivery two surevy numbers, Those 
survey numbers, however, remained in 
the possession of the plaintiff and the 
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applicant attained majority on the Ist of 
October 1912. On the 4th of August 
1914, the present application was made 
for delivery to him of the two survey 
numbers excepted by the judgment of the 
High Court in appeal from the scope of 
the decree of the Trial Court. The appli- 
eation,. which is one which the applicant 
would be entitled to make under section 
144 of the Code of Civil Procedure, is 
barred by time, unless it is an application 
for the execution of a decree within the 
meaning of section 6 of the Indian Limitation 
Ast. 

It is clear, we think, that an appli- 
cation for the execution of a decree in 
section 6is not limited to applications 
under Article 182 of the Indian Limitation. 
Act. It would apply also to applications 
under Article 183 in which the expression 
“execution of a decree” is not used, but 
reference is made to the enforcement of a 
decree of any Court established by royal charter 


in the exercise of its ordinary original 
civil jurisdiction, or an order of His 
Majesty in Council. There is reason for 


thinking that the words “an application for 
the execution of a decree” are not to be 
construed so narrowly as to exclude an 
restitution in consequence 
of ‘the decree, if such an applisation could 
fairly be treated as an application for 
execution, for section 6 is an enabling section 
to’ enable persons under disability to exercise 
their legal rights within a certain time, 


and it should be, we think, construed 
liberally rather than narrowly. 
Now an application for restitution, 


according to the provisions of section 144 
of the Code, is to be made to the Court 
of first instance whose decree is varied 
or reversed, and in that respect it differs 
from applications for execution under part 
Il of the Code, section 38 of which provides 
that “a decree may be executed either by 
the Court which passed it, or by the Court 
to which it is sent for execution.” Never- 
theless it appears to us that an order 


made under section 144 ig an order in 
execution of a decree of the Appellate 
Court. The section provides that “the Court 


may make any order, including orders for 
the refund of costs and for the payment 
of interest, damages, compensation and 
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mesne profits which are properly con- 
sequential on such variation or reversal,” 
and it is made clear by the sesond clause 
of the section thatthe relief allowed, as in 
execution matters, can ouly be allowed by 
application under the Code and not by a 
separate suit. We are, therefore, of opinion 
that the lower Court was right in holding 
that the application was virtually an appli- 
cation forthe éxeoution of the High Court 
decree amending the decree of the Dharwar 
Court. We dismiss the appeal with costs. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Orvic APPRAL No, 1334 or 1914. 
“January 20, 1917. 

Present: — Mr. Justice Chevis. 
Musammat HAY AT—Derenpant— 
APPELLANT 
VETSILE 
RUSTAM AND OTHERS-——-PLAINTIPFS — 
RESPONDENTS. 

Custom—Succession— Sister v. collaterals—Mahwal 
Jats, Tahsil Alipur, Muzaffargarh District. 

Among ‘Mahwal Jats of Tahsil Alipur, District 
Muzaffargarh, a sister does not exclude collaterals, 
whether she be married in the family or not. 1p. 240, 
cols, 1 & 2.] 

Sawan v. Sahib Khatun, 2 Ind. Cas. 71; 44 P. 
3909; 69 P. W. R. 1909; 67 P. L. R. 1909, Musammat 
Fatima v. Khanda, 25 P. R. 1895, distinguished. 

Second appeal from the decree of the 
Additional Divisional Judge, Multan Division 
at Muzatfargarh, dated the 18th April 1914. 





Mr. Badr-ud-Din, for the Appellant. 
Mr. Gokal Chand Narang, for the Re- 
spondents., 
JUDGMENT.—The genealogical tree is:— 
NAvHAN 
| a 
Musa Bahadar Dudah 
Piran Khuda Bakhsh Muhammad 
' arias 
Allah Bakhsh, 
defendant. 
es 
Wasaya, Musammat Hayat, 
D. S. P. ' defendant No 1. 
| ae 
J A 
. Imamun, Rustam, Khuda Bakhsh, 
defendant. plaintiff, plaintiff. 


ENDIAN OASES. 


239 


The dispute is as to the estate of Wasaya. 
The parties are Mahwal Jats of the Alipur 
Tahsil of the Muzaffargarh District. 
Musammat Hayat is married to Imamun, 
and it is said her son is going to marry 
the daughter of Allah Bakhsh, so Imamun 
and Allah Bakhsh, not having joined in 
the suit, are pro forma defendants. The 
plaintiffs claim their share of Wasaya’s 
estate. The only question is whether the 
sister of the last male owner succeeds in 
presence of the second coudins. 


The lower Courts have both found in 
favour of the plaintiffs. Musammat Hayat, 
armed with a certificate, has lodged this 
second appeal. The first Court placed the 
onus on the plaintiffs, and for the appel- 
lant it is urged that the District Judge 
has treated the case as if the onus were on 
the defendants. It is urged that if the 
onus is to be changed, there should be a 
remand. But both sides. have produced 
their evidence, and I do not see that a 
remand would serve any useful parpose. 
Further, it is the plaintiffs who are suing, 
and the Customary Law of the District 
(page 35) shows Jats as stating that in 
the absence of lineal descendants or widow 
the estate goss in succession to (1) father, 
(2) brothers or their desecendants, (3) 
sisters or their descendants, (4) mother, 
(5) grandfather or his descendants and 
(6)- so on to the other male agnates. 
This is in favour of the sister, so I am 
not at all sure that the initial onus was not 
rightly placed on the plaintiffs. 


But the value of the entry in the 
Customary Law is lessened when we turn 
to page 32, where we read that some 
Jats say that daughters and sisters 
succeed first, while others say that 
collaterals exclude daughters. See also 
remarks on page 5, ‘the Jats have 
quoted instances in which daughters have 
excluded the collaterals of the deceased 
or vice versa; or have shared the pro- 
perty half and half with the collaterals 
sisters come after the daughters.” There 
can, 1 think, be no doubt whatever that 
sisters occupy a less favourable position 
than daughters, and even as regards 
daughters the position does not seem 
to be above doubt. 

For appellant reliance is placed on Sawan 
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v. Sahib Khatun (1), a case of Panwar Jats 
of Muzaffargarh Tahsil. Here a sister, 
married in the family, was preferred to a 
collateral in the fifth degree, but this 
seems to have been mainly because there 
was a considerable number of witnesses 
produced in that case of sisters having ex- 
cluded collaterals. 

In Musammat Fatimay. Khanda (2) a 
daughter’s claim was thrown ont because 
she had married outside the family, but 
it was said there were several instances 
on record in the family of daughters 
succeeding when they had married a member 
of the same family. This was a case of 
Ganga Jats. 

Another instance cited is a judgment 
of the Divisional Judge, dated 16th June 
1910, where a sister’s claim was allowed. 
This, toc, is a case of Ganga Jats of the 
Muzaffargarh Tahsil. 

Both sides bave produced evidence in 
this case. The learned District Judge has 
analysed the instances cited by the plaintiffs’ 
witnesses and held that they do not 
amount to anything. Bat the plaintiffs’ 
case seems to me proved by the evidence 
for the defendants. Not only are none of the 
witnesses unable to cite any instances of A 
sister having succeeded, buf Allah Bakhsh 
Mahwal, lambardar, says that’as far as 
he knows sisters do not inherit, and he 
goes further and says even daughters are 
sometimes excluded by collaterals, and gives 
an instance in his own family of exclusion 
cfa daughter. Pir Bakhsh Mahwal says no 
sister has up to the present inherited among 
Mahwals. And Imamun, defendant, says 
plainly that among Mahwals daughters in- 
herit, but sisters do nut. Considering that 
this man is marriod to Musammat Hayat I 
regurd this statement as a most important 
piece of evidence. Sarely if sisters did suc- 
ceed he would be the frat to say so, seeing 
that his own wife is the sister who is claim. 
ing a brother’s estate in this case. 

1 think that whatever may be said as to 
Jats of the Muzaffargarh Diatrict generally, 
it is clear from the evidence in the present 
oase that among Mahwal Jats of this parti- 
cular Tahsil a sister does not exclude colla- 


(1) 2 Ind. Cas. 71; 44 P, R, 1909; 69 P. W. R. 1909. 
67 P. L. R. 1909. 
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terals, whether she be married in the family 
or not. l 

Then it is urged that if no custom applies 
Muhammadan Law should be followed. But 
this is “not a case of succession not being 
proved to be governed by custom. Custom 
undoubtedly governs succession, and the only 
question in the case is whether by custom the 
sister oxcludes the collaterals or vice versa. 

I uphold the decision of the lower Courts 
decreeing the claim and dismiss this appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Rore Nest No. 3 or 1917. 
March 29, 1917. 

Present: —Mr, Justice Fletcher and 
Mr. Justice Smither, 
SARPAT SINGH ano anoraer— 
PETITIONERS 
versus 
Rat BUDH SINGH DUDHERIA 
Bahadur-—-Opeostte Parry. 

Civil Procedure Code (dct V of 1908), 8. 116—Revi- 
ston—District Judge ordering payment of allowance to 
guardian of person of minor. 

A District Judge made an order directing the 
guardian of the property of a minor to pay to the 
guardian of his person a certain allowance, on condi- 
tion of the latter removing with the infant to a 
certain house that had been provided for the resi- 
dence of the minor. This condition was, however, 
superseded by some other orders but a subsequent 
application forthe allowance was refused by the 
District Judge on the ground that the guardian of 
the minor’s person had not complied with the 
condition: 

Held, (Fletcher, J., hesitating), that the order of 
the District Judge refnsing the application should 
be set aside by the High Court in revision under 
section 115, Civil Procedure Code. [p. 242, col. 2.] 


Rule against the order of the District 
Judge, Murshidabad, in Case No. 46 of 1904. 


FACTS of the case appear from the judg- 
ment. 

Mr. B. C. Mitter (with him Bubus Brojolal 
Ohakravarty and Gurudas Sinha), for the 
Petitioners.—The District Judge by his order 
dated the Sth May 1912 directed that no 
payment was to be made to the guardian 
of the person of the minor until she removed 
to live in a house provided for the rəsi- 
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dence of the infant. This order of the 8th 
, May was obviously superseded by the 
Judge’s order of, the 22nd May 1912, which 
did away with the condition as regards 
the mother’s removal with the infant to a 
certain house. So the order of 8th May 
is not binding upon the petitioner. The 
subsequent orders of the Judge clearly indi- 
cate that he intended that the allowance 
should be paid, even if the mother who was 
the guardian of fhe person of the minor 
did not fulfil the condition of removing 
to the particalar house. So the Judge 
hás erred in dismissing the  petitioner’s 
application on the ground that thé mother 
did not comply with the condition imposed 
by the orcer of the. Sth May 1912. This 
is certainly a case where the petitioner can 
invoke your Lordships’ revisional jurisdistion 
under section 115 of the Civil Procedure 
Code, vide Kashmont Dasi v. Ganada 
Sundari Dasi (1). Also refers to Bij Mohun 
Thakur vw. Rat Uma Nath Chowdhry (2) and 
Jugobundhu Pattuck v. Jadu Ghose Alkushz (8), 

Babu Dwarkanath Ohuckerbutty (with him 
Babus Hamendra Nath Sen and Dhirendra 
Nath Sen), forthe Opposite Party.—-The Rule 
in‘ this case was issued to show cause why 
the order of the District Judge refusing 
review should not beset aside. Where is 
the error which the Judge has sommitted 
in refusing to grant review, so that an 
application is entertaindble under section 
115, Civil Procedure Code? The Legis- 
lature makes no provision for appeal against 
an order by which the Judge refuses to 
review his order and in which he commits 
an error of law. 

Mr. B. C. Mitter, in reply.—The Judge 
bas: exercised hig jurisdiction illegally or 
with material irregularity. I do not say that 
there has been gross or palpable error of 
law. Ifthe Judge decides on the ground that 
the order of 5th May is the foundation of his 
jurisdiction, he is wrong. Venkubat vy, Lakch- 
man Venkoba Khot (4), Sivaprosad Ram v, 
Tricomdas (5). There is no question of review 
Here, It wasan interlocitory order. 

(1) 96 Ind; Cas. 275; 20 C. L, J. 218; 19 C. W, N. 84, 

(2) 20 C. 8 191. A. 154; 6 Sar, P. Ò. J. 245; 10 Ind, 
Dec. (Nn. 8.) 6 (P. C.), 

(3) 15 0. 47: 7 Ind. Deo. (N. 8.) 617. 

BA 12 B. 617; 13 Ind. Jur. 270; 6 Ind. Dec. (x. 8.) 


me 27 Ind. Cas. 917; 42 ©. 926. 
16 


JUDGMENT. 


Furtcaer, J.—This is a Rulecalling upon 
the opposite party to show cause why the 
order complained of in the petition should 
not be set aside. The order complained of 
was passed on an application which is stated 
in the order-sheat to be an application for 
review of judgment. As a matter of fact, 
if was not such. It was a renewal of an 
application that had been dismissed in May 
1916. The application was made for a direc- 
tion upon the guardian of the property of a 
minor to make certain payments that had 
been directed to be made by the District 
Judge, the amount being Rs. 300 per mensem, 
for the minor’s maintenance. The question 
turned upon the consideration of a condition 
that the District Judge had imposed by an 
order dated the 8th May 1912, the District 
Judge having by that order directed that 
no payment should be made to the guardian 
of the person of the minor, that is, the 
mother, until she went with the infant to 
live in a house provided for the residence 
of the infant. Then on the 22nd May 1912, 
an order was made that is said to have 
superseded the order of the 8th May of 
the same year, by which the District Judge 
is said to have set aside the condition as 
to the removal of the guardian with the 
infant to the house provided for their 
residence. The words of the order are 
these:— Having regard to the certificate of 
the Civil Surgeon on the subject of the 
condition of the health of the minors 
mother, I am unable for the present to 
make any order for her to remove into 
the house that has heen provided for the 
minor’s use.” The matter, if it rested 
there, might have occasioned some difficulty. 
Speaking for myself, I am not at all 
sure that the Judge made that order 
permanently superseding the order of the 
Sth May 1912. I think it was simply 
meant prima facie as a temporary measure 
during the then exciting illness of the 
minor’s mother. Bat the subsequent orders 
made by the District Judge show that 


‘the allowance was to be paid to the minor’s 


mother notwithstanding her failures to 
reside in the residence provided for her 
use. There was an order when the mother 
was living at Madhupur—although apparent- 


Jy the Judge did not view with favour her 
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residence at that place which clearly resog- 
nized that Rs. 300 a month was to be 
paid to the mother. The mother is 
now dead. The District Judge dismissed 
the application that was made to him, 
on the ground that the mother of the 
infant never complied with the , condition 
imposed by the order of’ the Sth May 
1912. This Rule has been obtained against 
that order. 


It has been urged that this Court cannot 
interfere under section 115, Code of Civil 
Procedure. I must confess I am considerably 
impressed with that argument. I feel con- 
siderable hesitation in interfering in a case 
of this nature. However, the other learned 
Judge on the “Bench does not feel that 
difficulty and I do not think that, in a 
case like this where all the -merits are 
on “the side of the guardian who maintained 
the infant, [ should press my doubt so 
far as to dissent from the order that is 
going to be made. The amount of the 
‘arrears of maintenance claimed stands in 
two parts. First of all, the part that 
‘accrued due on the date of the order of 


the learned District Judge, that is, the 
22nd April 1912. As regards that, it 
could not matter whether the mother 


‘resided at the house .proyided for her or 
‘in any other place. All that -money has 
been spent and laid ont for the benefit 
of the infant and the condition as to the 
residence was imposed as regards the future 
payment,and not as regards the amount 
that became dne for past years. The learned 
Judge obviously ought not to have deprived 
the guardian of the person of the minor 
of that money. The other part, that is, 
as regards the arrears that accrued due 
after that order of the 22nd April 1912 
stands ona different footing. On the whole, 
‘I am not prepared to say that the learned 
Judge by his order of the 8th May 1912, 
did mean that the payment of the allowance 
should be made only in the evert of the 
guardian of the person of the minor re- 
moving to the house that had been pro- 
vided for the residence ofthe minor. The 
‘subsequent orders passed by the learned 
District Judge seem to recognize the fact 
‘that the mother and guardian of the person 
of the minor was entitled to receive. an 
allowance of Rs. 800 a month without 
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residing at the house that had been prò- 
vided for their use. On the whole, I think 
the order of the learned District Judge ought ` 
to be set aside and, with regard to the 
allowance of Rs. 300 per mensem that 
accrued due prior to the 22nd April 1912, 
the petitioner is entitled to receive it wnd, 
with regard to the allowance subsequent 
to that date, he is entitled to receive it 
upon satisfying the learned Judge that the 
minor was suitably and properly maintained 
by the mother during the period between 
that date and up to herdeath. The Rule 
is, therefore, made absolute on these terms 
with costs, one gold mohur. 
SMITHER, J.—I agree. 
_ Rule made absolute. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 292 
oF 1916, 
February 27, 1917. 
Present:—-Mr. Justice Fletcher and 
Mr. Justice Richardson, 
RAJANI KANTA MONDAL—Prantirs— 

APPELLANT 
' > MErsus 


Haji LAL MUHAMMAD SARDAR — 


DEFENDANT — RESPONDENT,” ov. 

Contract Act (IX of 1872), ss. 69, 70—Putni, sale of, 
in execution of rent-decree — Deposit of decretal amount 
by dar-putnidar — Putnidar, liability of — Bengal 
Tenancy Act (VIII B. CG. of 1885), s. 171, erroneous 
order under—Injunction, suit for—Decree, conditional, 

The landlord of a putni tenure brought a suit for 
arrears of rent against some only of the putnidars 
and obtained a decree. Defendant, a dar-putnidar 
of the judgment-debtors, deposited the decretal 
amount in Court to'save the tenure from being sold, 
and was ordered tobe put in possession as mort- 
gagee under section 171 of the Bengal Tenancy Act. 
Plaintiff, a putnidar who was not a party to the 
landlord’s suit for rent, brought a suit for a declara- 
tion and an injunction that his right in the tenure 
was not affected by the order under section 171 of 
the Bengal Tenancy Act, and the Court gave him a 
decree conditional on his paying to the dar-putnidar 
kis proportionate share of the rent: 

Held, (1) that the payment made by the defend- 
ant fell as against the plaintiff within sections 69 
and 70 of the Contract Act; [p. 244, col. 1.] 

(2) that the condition attached to the decree in 
a of the plaintiff was not improper. [p. 244, col. 
23 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Rajshahi, ' aac 
the 22nd one 1916, 
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Babus Sarat Ohandra Roy Chowdhury and 
Bireswar Bagchi, for the Appellant. p 

Babus Mohini Mohan Chakrabarty and 
Jotindra Mohan Chowdhury, for the Respond- 
ent. i 


‘JUDGMENT. 


FLETGHER, J.—This is an appeal by the 
plaintiff against a judgment of the learned 
Additional Subordinate Judge of Rajshahi, 
dated the 22nd September 1916. The 
plaintiff brought the suit for a declaration 
that his right in certain property had not 
been affected by the charge said to have 
existed in favour of the defendant No. 1 
under section 171 of the Bengal Tenancy 
Act. The facts are somewhat complicated 
as they appear from the judgment of the 
Court below, but from the very clear and 
lucid statement made by Mr. Roy Chow- 
dhury who opened the appeal, the follow- 
ing may be taken as the facts necessary 
to be considered for the purpese of this case. 
There was a putini in which one Nafar 
Mandal had a 9-annas share. The other 
7 annas was vested in two persons named 
Ram Coomarand Mahabharat. Nafar Mandal 
died leaving three sons, Srinath, Lakshi 
Kant, and Baruni. Srinath died without 
issue leaving a.widow Nayantara. Lakshi 
Kant also died without issue leaving a 
widow Bisseswari. Baruni died leaving six 
sons, the plaintiff being the eldest of those 
sons. As to , the 7-annas share in the 
putni, Ram Coomar died leaving Akrurmani 
his widow and the widow of a pre-deceased 
adopted son, namely, Ramsasi. Mahabharat 
died also without issue leaving Bama Sundari 
his widow. The landlord brought a suit 
to recover the rent in arrears due on the 
putni. In that suit, he made Nayantara 
the first defendant, Akrurmani, the second 
defendant and Chandra Kamini who was 
the widow of a nephew of Mahabharat 
the third defendant. After the decres, the 
property was put up for sale in execution. 
The defendant No. 1 in the present case 
holds a *dar-putne under the 7-annas co- 
sharers and he deposited the whole amount 
of the decree and prevented the property 
from being brought to sale. After that, 
the defendant No. 1 made an application 
-under the provisions of section 171 of the 
Bengal Tenancy Act to be put in posses- 
sion as a mortgagee and the Court made 
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that order. Then the plaintiff brought 
the present suit on the footing that the 
decree in the suit brought by the land- 
lord to whish he was no party was nct 
binding on him and that, it not having 
been a decree for arrears of rent ` within 
the meaning of the Bengal Tenancy Aot, 
no order could be made under section 171 
of the Bengal Tenancy Act as against 
him. The learned Judge of the Court below 
in the course of his judgment has found 
the title of the plaintiff and has held that 
the decree was not a decree for rent 
within the meaning of the Bengal Tenansy 
Act, as the landlord did, in fact, know 
of the interest of the plaintiff in the tenure 
and, therefore, he has made a declaration 
in the suit in fayour of the plaintiff. He 
has also granted to the plaintiff an in- 
junction as prayed for by him; but in his 
opinion, the plaintiff being liable under 
the law to pay to the defendant No. 1 his 
portion of the rent which is represented 
by the 9-annas share in the putni, he 
has attached a condition to the issue of 
the injunction, namely, that the injunc- 
tion would issue only on the plaintiff 
paying to the first defendant his portion 
of the rent that has been paid by the 
defendant No. 1. That is the only point 
involved in the present appeal, all the other 
matters being. found nd declared in favour 
of the plaintiff. 

The first point that arises in this case 
is whether the payment made by the 
defendant No. 1 falls within the terms of 
sections 69 and 70 of the Indian Contract 
Act, or whether it was purely a voluntary 
payment made by the first defendant. The 
cases that have been cited to us on this 
point seem to me not to offer much assis- 
tance. The case of Raja Batkunte Dey 
Bahadur v, Udoy Ohand Maiti (1) is a per- 
fectly simple case. There the sale was 
being made of the interest of the zemindar 
under the Public Demands Recovery Act 
and the payment by the putnidar was not 
deemed to be a payment made by a person 
having an interest in the payment, as tha 
puint by reason of the sale of the interest 
of the putnidar could not be affeated in 
any way. So is the case of Panchkore 


Ghosh v. Hart Das Jati (2), because the finding 
(1) 2 ©. L. J. 311. 
(2) 34 Ind, Cas, 341; 25 C. L. 3.825; 210. W, N. 394, 
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made there was that the mortgage was 48 
fictitious one and the person claiming under 
a fictitious deed conld neither be called 
interested in the payment of the money 
within the meaning of section 69, nor was 
the payment lawful within the meaning of 
section 70 of the Indian Contract Act. 
But when one comes to the case of a 
dar-putnidar of a share of a putni making 
a payment of the whole rent due on the 
putni, on the ground that the dar-putnidar’s 
interest in the property is liable to be or 
may be destroyed ifthe property is brought 
tu sale, it seems to me that that is a 
totally different case and I think that such 
a payment falls within the terms of both 
sections 69 and 70 of the Indian Contract 
Ast. The present dar-puinidur was clearly 
interested in the payment of the money 
because, if the money was not paid, the 
putni was liable to be destroyed and with 
it would go the darputint. Obviously the 
puintdar was bound by law to pay the rent 
due to the zemindur, That seems to me 
clearly to bring the case within the terms of 
section 69 of the Indian Contract Act. I also 
think that the case comes within the terms 
of sections 70 of that Act, because it is 
quite clear, in a case of this nature, that 
the darpuinidar did not intend to act 
gratuitously when he paid the rent of the 
puini and the payment was a lawful one 
without doubt, because it was made by 
depositing the money in Court and the 
present plaintiff has, in fact, enjoyed the 
benefit of that, because it is not his case 
that anybody else except the first defendant 
paid the rent that he owed to the landlord. 
Therefore, it seems to me clear that the 
payment comes within the terms of both 
sections 69 and 70 of the Indian Contract 
Act, 

Then it is said that the first defendant 
ought to bave been left to realise 
the money. from the plaintif by a separate 
suit, The. view of the learned Judge was 
that he had a discretion before he awarded an 
injunction and it was an equitable remedy. 
and. the. Court could impose terms on the 
plaintiff, before awarding it. The condition 
which, the learned Judge imposed was that 
the, plaintiff in.this suit—the rights of all the 
pirties having been ascertained—must under- 
take to pay to the defendant No. 1 the amount 
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that be was liable to pay in respect of the 
putni rent paid by the dar-putnidar and 
that otherwise the injunction would not be 
awarded. That view seems to me to be a 
view which tke learned Judge was entitled to 
take before granting the injunction asked 
for. There canbe no advantage gained in 
the present case by leaving the parties to a 
separate suit, the rights being ascertained of 
all the parties and the learned Judge, I 
think, exercised a wise discretion in direct- 
ing that, before this injunction should issue, 
the plaintiff must undertake to pay to the 
defendant No. 1 his portion of the amount 
of the rent paid by the first defendant for 
the puini, the plairtiff having enjoyed the 
benefit of such payment. Without that con- 
dition, the learned Judge declined to award 
the injunction. I am not prepared to say’ 
that in that he exercised his discretion 
wrongly or in a manner that we ought to 
review his order. It is quite clear that with- 
out the award of an injunction the declara- 
tions that have been made by the learned 
Judge infavour of the plaintiff would not 
be of such value as whenthe injunction is 
awarded. I see no reason to dissent from 
the view taken by the learned Judge that the 
injunction in thiscare ought not tobe granted, 
except on conditions that the plaintiff should 
undertake to pay to the defendant No. 1 his 
portion of the putni rent which has been 
paid by the defendant No. 1. In that view 
ofthe case, the decree passed by the learned 
Judge of the Court below will be affirmed, 
subject, however, to the slight variation that, 
in lieu of the order of the learned Judge 
that on failure to pay the money, the whole 
suit would be dismissed, there should be a 
direction that on failure to pay the money, 
the declarations that have’ been made in 
favour of the plaintiff would remain but that 
the injunction would not be issued, as the 
injunction was made conditional upon pay- 
ment of the said money. Subject to this slight 
modification, the decree of the lower Court 
igsaffirmed and this appeal dismissed with 
costs—one hundred and fifty rupees. 

The cross-objection not being pressed is 
dismissed. We make no order as to costs 
in the cross-objection. 

Ricaarpson, J.—I agree. 


Appeal and cross-chjection dismissed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No, 903° 
or 1914, 

March 2, 1917. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

RAJ CHANDRA MANDAL AND orsers— 

PLAINTIFFS — APPELLANTS 

VETSUS 

RAGHUNATH DAFADAR AND OTBERS — 


DEFENDANTS— RESPONDENTS. 

Arbitration and award—Representative of party to 
reference, whether can enforce award. 

A proceeding for the purpose of setting aside an 
execution sale was compromised and the matter in 
dispute was referred to an arbitrator, who made an 
award by which he directed that the judgment- 
debtors, whose property was sold, should pay a 
certain sum in cash to the other party within twenty 
days of the date of the award to have tbe sale cancel- 
led, Ina suit for possession of the property by the 
plaintiffs, who acquired it from the judgment-debtors 
subsequent tothe award: _ 

Held, that in order to get the benefit of the award 
the plaintiffs must prove that the condition which 
the arbitrator stipulated had been complied with, [p. 
246, col. 1.] 

Appeal against the decree of the Additional 
District Judge,.24-Pergannahs, dated the 6th 
January 1914, modifying that of the 
Additional Munsif, Basirhat, dated the 2nd 
January 19138. 

FACTS of the case appear from the judg- 
ment. 


Babu Ram Ohunder Mazumdar (with him 
Babus Probcdh OChunder Ghose and Nil Kant 
Ghose), for the Appellants.—The appeal arises 
out of a snit for recovery of khas possession 
of two plots of land, ‘one of which the 
plaintiffs purchased ata Court sale and the 
other by a private conveyance from de- 
fendant No. 5 on 30th November 1909. 
These two plots were formerly sold in exe- 
cution of a rent-decree, but on the applica- 
tion of the defendants other than the 
defendant No. 5 the matter was referred 
to arbitration, and the arbitrator appointed 
set aside the sale. The Court of Appeal 
below has held that with regard to the 
plot acquired by private purchase from the 
defendant No. 5, no title passed to the plaint- 
iffs because prior to that sale the title 
had passed by the rent-sale. 

My submissionis that whenthe sale was set 
aside it must have been set aside en toto, inas- 
much as under the Civil Procedure Code 
of 1882 there could be no partial setting 
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aside of a sale. See section 311 of 
Act XIV of 1852. The defendant No. 1 
cannot say in the face of the arbitrators 


award setting aside the sale that 
the title of the defendant No. 5 passed 
away by the rent-sale. Defendant No. 


5 can claim the benefit of the award, and 
defendant No. 1 has no right to retain posses- 
sion of the property. The sale could not but 
be set aside zn toto. 

[ FLETCHER, J.—That is so, if the sale is 
set aside judicially. Moreover you did not 
fulfil the conditions of the arbitrator’s award. | 

I can still take advantage of the award so 
long as if stands good. 

Babu Ramyati Sirkar, for the Respondents, 
was not called upon in reply. 


JUDGMENT, 

Fuercner, J.—This is an appeal from a 
decision of the learned Additional Distrist 
Judge of the 24-Pergannahs, dated the 6th 
January 1914, modifying the decision of the 
Additional Munsif of Basirhat. The plaintiffs 
brought the suit for possession of two plots 
of land, each measuring about 7 cottas. 
One of these two plots, it is alleged, has 
been acquired by purchase in execution of 
a mortgage decrees and the other plot has 
been acquired by a private sale from the 
defendant No. 5. The only question in this 
case is: “ Had the defendant No. 5 a title 
to the property that could be passed to 
the plaintifs?” The Primary Court decreed 
the plaintiffs’ suit in full, The learned 
Judge in the lower Appellate Court has 
reversed the decision of the Primary Court 
ou appeal with regard to the plot acquired 
by private purchase by the plaintiffs from 
the defendant No.5. The case has been 
argued with great ability by Mr. Mazumdar 
on behalf of the plaintifis-appellants ; but 
I am not satisfied that, on the materials 
on the record, the decision of the learned 
Judge of the lower Appellate Court is wrong. 
It appears that the defendant No. 5 was 
originally a co-sharer in the jote. The jote 
itself was brought to sale in execution 
of a rent decree and purchased by the 
defendant No. 1. The predecessor of the 
defendant No, 5 then made an application 
to have the sale set aside; but he died 
before the application was disposed of and 
that application appears to have been aban- 
doned. Subsequently, the other co-sharers 
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iastituted proceedings for the same purpose 
and an agreement was come to between 
those other co-sharers and the defendant 
No. 1, by which the matterin dispute was 
referred to the arbitration of a particular 
named arbitrator. The arbitrator made 
an award by which he directed that the 
applicants, that is the other co-sharers, should 
pay a certain sum in cash to the defendant 
No, 1 within twenty days of the date of 
the award to have the sale cancelled. The 
plaintiffs claim to have the benefit of that 
award and of the order passed on the 
award being filed in Court. I am mot 
satisfied that the plaintiffs are entitled to 
the benefit of the award. I think the 
ordinary rule is to apply to an award just 
as much as to a contract. Bat whether that 
is so or not, the plaintiffs must prove before 
they can get the benefit of the award that 
the condition which the arbitrator stipulated 
had been complied with, and the condition 
was that the payment should be made 
within twenty days. There is not a word 
to be found in the judgment of either of the 
Courts below that the payment was made 
within twenty days, nor isit admitted in 
the defence that any such payment was 
made, It was clearly the duty of the 
plaintiffs, if they meant to claim the benefit 
of the award, to show that the sondition 
imposed by the arbitrator had been strictly 
complied with. Then the learned Judge in 
the ‘lower Appellate Court says that the 
subsequent conduet is the only evidence as to 
what was done under the terms of the award; 
and the subsequent conduct shows that the 
sale had not been set aside tn toto, because 
the evidence that we have got on the re- 
cord led the learned Judge of the lower 
‘Appellate Court to the conclusion that the 
defendant No.1, at some time in the year 
1910, was in possession of the share of 
the defendant No. 5. The learned Judge 
found that, in that view at any rate, the 
whole sale sould not have been set aside, 
Whether the condition in the award was 
strictly complied with or whether there 
was a future agreement arrived at between 
the defendanta, the evidence shows that 
the whole sale was not set aside because 
the defendant No. 1 continued to be in 
possession of the share of the defendant 
No. 5. I think on the facts that the plaintiffs 


sould not satisfy the Court that they were 
entitled tc the benefit of this award 
and that the evidence shows that, the 
defendant Nc. 1 continued to be in possession 
of the share of the defendant No. 5. ln 
that view, the judgment of the learned 
Additional District Judge cannot, in my 
opinion, be disturbed. The appeal is, therefore, 
dismissed with costs. 


NEWBOULD, J.—I agree. 
Appeal dismissed. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No. 62 
oF 1916. 
March 12, 1917. 
Present:--Sir Basil Soott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
Raja Bahadur MOTILAL SHIVLAL— 
PLAINTIFR-—APPELLANT 
VETSUS 


Tan POONA COTTON ayp SILK Mro. 


Oo., Lrp.— Derenpant— RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 52, 2 (&)-— 
Mortgage suit—Charge created pending suit, how far 
effective—Lis pendens, doctrine of—Transfer in ewecu- 
tion of order of Court—Mortgagee, second, position of. 

Plaintiff instituted a mortgage suit in the High 
Oourt against the mortgagor, a Company in liqni- 
dation, and the second mortgagee. The liquidators 
of the Company applied to the District Court 
in which the liquidation proceedings were going 
on for sanction to raise Rs, 25,000 for costs of 
litigation on the security of the assets of the 
Company except the goods pledged to the plaint- 
iff. The plaintiff and the second mortgagee both 
opposed the application, but the District Judge 
gave the sanction and apparently decided that 
the mortgaged property was assets which could 
be charged. Thereafter the liquidators executed 
two documents of charge for Rs. 10,000 each in 
favour of the plaintiff reciting the decision of the 
District Judge, and agreed that upon the sale of 
the morlgaged premises the sums so charged and 
all interest tine thereon should be payable ont 
of the sale proceeds in priority to all other 
payments. The mortgaged property was ordered 
to be sold. and out of the surplus sale proceeds 
after the satisfaction of the plaintifi’s mortgage, 
the latter claimed by virtue of the documents of 
charge to be paid the amount secured thereby in 
priority to the claim of the second mortgagee: 


Beld, (1) that the second mortgagee as party to 
the pending mortgage suit was protected, by section 
62 of the Transfer of Property Act, against any 
postponement of his security by the charges created 
pendente lite by the liquidators, inasmuch as the 
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authority of the District Court could not affect 
ol. 2 in a pending suit inthe High Court; [p. 248, 
col, 2 


° (2) that the liquidators’ charges could not be 
treated as transfers in execution of an order of a 
Court, within the scope of section 2 (d) of the 
Transfer of Property Act, inasmuch as the District 
Court’s sanction was not an order capable of execution 
but merely an authority to the liquidators to act 
in a certain manner if occasion should arise. [p. 248, 
col. 2. ] 


Appeal from the following judgment of 
Kemp, J.: 


“Ib appears from the reasons given by the 
District Judge for his order that he considered 
thatas the liquidators had no moneys in their 
hands and it was contended that the mortgages 
of the plaintiff and the second defendant 
were open to defects, he was justified in 
giving a first charge in respect of the 
proposed loan of Ra 25,040. The way in which 
the District Judge’s order is worded really 
gives the first charge on the assets and this 
of course would save the rights of the 
plaintiff and second defendant under their 
mor‘gages, but there is no doubt the 
District Judge intended to give Rs. 45,900 
priority over them. The assets really are 
whatever remains over after the claims of 
the secured creditors under their securities 
have been satisfied. So that if I take 
it that the District Jnodge’s order means 
only the assets after satisfaction of the 
claims of the secured creditors i» is not 
open to objection, although the amount of 
the claims of the secured creditors under 
their mortgages leave nothing over of the 
unsecured creditors and there would, theré- 
fore, be nothing ona firstcharge on which 
the liquidators could raise Rs. 25,000. 
Clearly, on this construction of the order, 
the plaintiff who himself subsequently 
advanced the sum the liquidators reqnired 
viz., Rs. 20,000, could have no right to 
credit for that sum in priority to the 
claim of the second defendant under his 
mortgage, in the price at which he 
(plaintiff) purchased the mill. 


If, however, the District Judge’s order 
is to be taken as expressing what he 
undoubtedly meant, viz., that the first charge 
for the proposed loan was to have priority 
over the mortgages of the plaintiff and 
second defendant, then I am of opinion 
has tha’ orior was nob only wrong bat passed 


— 


the 


entirely without jurisdiction. The District 
Judge could not by any ordér pissed on that 
petition take away the rights of secured 
creditors without their consent. The sections 
of the Indian Companies Act cited by Mr, 
Mulla regarding preferential payments and 
the priority of payment out of the assets 
of'a Company of the costs and expenses 
of winding-up refer only to the fund 
available as assets, 2.¢., after the claims of 
secured creditors have been satisfied. If 
the liquidators themselves realise property 
subject to a specific charge, the proceeds 
are distributable in priority in. the 
following order, viz., firstly, to the costs 
of realisation; secondly, in payment of 
the costs of preservation, strictly so- 
described, so far as the other assets of the 
Company are not sufficient; and thirdly, in 
‘payment of the principal, interest and mort- 
gagees’ costs, all of which have priority 
over’ the general costs of the liquidation 
and the costs of carrying on the business 
of the Company. In the present case the 
“money raised by the liquidators under the 
‘District Judge’s order has been and is 


»being spent partly in litigating with the 


second defendant-mortgagee regarding a 
claim fortwo lacs by the mill against that 
defendant and partly in the public examina- 
tion of the agents of the mill. [think it 
unnecessary to labour the point. It seems 
to` me quite clear that the loan raised by 
the liquidators under the Poona Court’s 
order of the 22nd of November 1915 is 
not entitled to priority over the mortgages of 
plaintiffand second defendant and I, therefore 
hold the plaintiff is not entitled to credit for 
this sum in the price at which he purchas- 
ed the mill and that Rs. 20,000 must be 
postponed ,to second defendant's mortgage. 
It is only necessary to add that Rs. 20,000 
were advanced to the liquidators by the 
plaintiff himself under a deed of charge 
dated’ the 10th of July 1916 and a deed 
of further charge dated the 19th August 
1916 for Rs. -10,000 each, which have been 
put in and marked Exhibits G and Hin 
the case. Nor can the plaintiff complain 
that he was misled into a belief that 
Rs, 20,000 would have a first charge, because 
he was a party to the petition to the Poona 
Oourt and vehemently opposed it and even 
commenced proceedings for an appeal against 
order. The plaintiff must pay 
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Rs. 20,273-1-0 with interest at 2 per cent. 
to the liquidators. 


‘Mr. Strangman (with him Messrs. Inverarity, 
Desai and Mulla), for the Appellants. 


Messrs. Kanga and Tareporevala, for the 
Respondent No. 2. 

JUDGMENT.—This is a mortgage suit 
instituted in this High Court by the present 
appellant against the mortgagor, the Poona 
Cotton & Silk Mennfactnring Co. in liquid- 
ation, the Poona Bank, the second mort- 
gugees, and the Poona Swadeshi Company. 

On the 9th Ostober 1915, leave was 
obtained from the Court for the plaintiff 
to proceed with this suit against the Com- 
pany in liquidation. Subsequently, the 
liqnidators applied to the Poona District 
Court,.in which the liquidation proceedings 
were going on, for sanction to raise Rs. 25,000 
for costs of litigation on the security of the 
assets of the Company except the goods 
pledged to the plaintiff. On this application 
both the plaintiff and the second mortgagees 
contended that the sanction should not be 
given so as to affect their security, as the 
‘assets’ would not include the interests in 
the property held by the mortgagees. The 
District Judge, however, on the 22ud 
November 1915, gave the liquidators the 
sanction and apparently decided that the 
mortgaged property was assets which could 
be charged. The liqnidators, thereafter, 
on the lOth July and 19th August 1916, 
executed two documents of charge for 
Rs. 10,000 each in favour of the present 
plaintiff reciting the decision of the District 
Judge and agreed that upon the sale of the 
mortgaged premises the sums so charged 
and all interest due thereon should be payable 
out of the sale proceeds in priority to all 
other payments, 


On notice of motion for sale of the 
mortgaged properties made in this snit on 
the 17th November 1915, an order had been 
passed by consent on the 13th March 1916 for 
sale of the mortgaged properties by the liquid- 
ators reserving the contentions of all the par- 
ties, The surplus sale-proceeds after satisfac- 
tion of the plaintiff’s mortgage claim in the suit 
amount to Rs, 81,000 or thereabouts, and 
the plaintiff now claims. by virtue of the 
doeuments of charge to be paid the amount 
secured thereby in priority to the claim 
of the second mortgagees, the Poona Bank, 
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Kemp, J., has decided that the Bank as 
second mortgagees have priority on the 
ground that the District Judge had no 
jurisdiction to sanction the first charge of 
mortgaged property as assets of the Com- 
pany in Lianida tion to the prejudice of the 
mortgagees. 

It is not aab E that the desision of 
the learned District Judge can be supported 
as a correct decision in law, but the ap- 
pellant relies upon it as effective as an 
estoppel because the second’ mortgagees 
appeared before the District Judge and did 
not appeal against his decision. 

It appears to us that whether or not 
the decision is binding as a sanction in 
face of the mortgagees’ profest to the 
charging by way of first charge assets 
already mortgaged, the second mortgagees 
are a3 parties to the pending mortgage suit 
protected by ecection 52 of the Transfer of 
Property Act against uny postponement of 
their security by the charges created pendente 
lite by the liquidators, for the authority of 
the District Court in Poona cannot affect 
orders in a pending suit in the Bombay 
High Court. We cannot hold .that tha 
liquidators’ charges were transfers 7n° ege- 
cution of an order of a Court within the 
scope of section 2 (d) of the Transfer of 
Property Act. The Poona Conurt’s sanction 
was not an order capable of execution but 
merely an authority to the liquidators to 
act ina certain manner if occasion should 
arise. 

We affirm the order of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Ssconp Civit Appeat No. 938 op 1914. 
January 29, 1917. 
Present:—Mr, Justice Scott-Smith and 
Mr. Justice Shadi Lal 
SAL ABAT—PGLAINTIRP— APPELLANT 
VETEUS 
ABDUL RAHMAN AND OTHERS—- 


DEFENDANTI— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 119— 
Ezchange— Warranty of title—"“Agr eement to the con- 
trary’ Suit to xecaver equinalent portion of land given 
in exchange, maintainability pf. 
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In the absence of an agreement to the contrary, 
parties making an exchange are deemed to covenant 
for title, and if in consequence of defective title 
either party to the transaction is deprived of the 
property, or part thereof, received by him in exchange, 
he is entitled at his option either (a) to cancel the 
bargain and to get back his property or (b) to obtain 
compensation for the loss suffered by him. He is 
not, however, entitled to recover an equivalent portion 


ofthe land giyen by him in exchange. [p. 249, cols. 1 | 


& 2.) 

Veera Pillai v. Poonnambata Pillai, 9 M. L. J. 187, 
relied upon. 

A clause in a deed of exchange, to the effect that 
neither party would have any claim against the 
other contrary to the exchange, does not amount to 
an agreement excluding the implied warranty of 
title. [p. 249, col. 2. ] 


Sesond appeal from the decree of the 
Divisional Judge, Shahpur Division at 
Sargodha, dated the 2nd Febraary 1914. 

"Messrs. Nand Lal and Asquith, for the 
Appellant. 

Mr. Morton, for the Respondents. 

JUDGMENT.—The appellant, Salabat, 
has undoubtedly loat 60 odd bighas of land 
out of. the area he received in exchange from 
Saleh, the predecessor of defendants Nos. 
1—5, by reason of the latter’s defective 
title, and the crucial point for consideration 
is whether the plaintiff is, by reason of the 
deprivation of a part of the bargain, entitled 
to any relief, and, if so, whether he can 
recover an area of land equivalent to what 


he has lost, or is confined to his remedy ` 


by way of compensation. His allegation of 
fraud or misrepresentation has not been 
established, and the finding of fact on this 


point arrived at by the learned Divisional . 


Judge cannot be disturbed in second appeal. 
Now, section 119 of the Transfer of Property 
Act lays down that in the absence of an 
agreement to the contrary the parties maxing 
the exchange are deemed to sovenant for 
title, and if in consequence of defective title 
either party to the transaction is deprived 
of the property, or part thereof, received 


by him in exchange, he is entitled at his- 


option (a) either to cancel the bargain and 
to get back his property, (b) or to obtain 
compensation for the loss suffered by him. 
There being an implied warranty of title, 
the onus lies on the defendants to establish 
a contract which would exelude the opera- 
tion of the section. The learned Divisional 
Judg holds that such a contract has been 
established, but we are unable to concur 
in his view. The clause in the agreement 
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upon which he bases his finding is in the 
following terms: — 

Aj ke bad bar khilaf tabadale ke kisi qism 
ka ket dawa ek dusre ko nahin raha. Jis qadr 
haqug-t-malikana ek dusre ko apni apni arazi 


, men hasil the un ke malik kamil arazi tabadala 


shuda men ek dusre ko honge. 


This clause translated literally means 
that neither party “has after to-day any 
claim against the other contrary to the ex- 
change; whatever proprietary rights each 
party had in his own land will be owned 
by the other party.” The first portion of 
the clause merely provides that the written 
contract contains the terms between the 
parties and that neither party is entitled 
to urge anything contrary to those terms; 
and the second portion is merely a formal 
recital of the fact that eash party to the 
exchange steps into the shoes of the other. 
We do not think that the parties to the 
transaction contemplatec the abrogation of 
the warranty of title, or intended to enter 
into an express contract which would do 
away with the implied covenant which 
according to the Statute is to be deemed to 
be apart of every transaction of exchange. 
Had they intended to enter into a contract 
to the contrary, they would have certainly 
couched their intention in language free from 
ambiguity. We must, therefore, hold that 
the implied warranty of title bas not been 
taken away by any contract to the contrary, 
and that the plaintiff is entitled to avail 
himself thereof. 


It is, however, clear that he must sue to 
set aside the whole transaction and claim 
to be placed in the position in which he 
was beforethe exchange. The law does not 
permit him to bring a suit to recover 
an equivalent portion of the land he 
gave, vide Veera Pillai v. Poonnambala 
Pillai (1). Now a perusal of the’ plaint 
shows that the plaintiff brought the pre- 
sent suit for the recovery of an area of 
land equal to that he had lost, and in the 
Courts below he never expressed his in- 
tention of surrendering the land in his 
possession and recovering the plot which 
he had transferred by way of exchange. 
Indeed in answer to the pleas of the 
defendants he insisted upon his right to 


(1) 9M. L.J. 18, 
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maintain the suit as contained in the plaint 
and asked the Court to frame an issue on this 
point. In these circumstances we are son- 
strained to hold that he is not now entitl- 
ed to avail himself of the first option given 
to him by section 119, and that his re. 
medy is confined to the recovery of damages 
for the Joss sustained by him. 

As regards the amount of compensation, 
it is sufficient to say that in the deed 
of exchange the value of the entire area, 
112 bighas, was fixed at Rs 600 and it cannot, 
therefore, be said that Rs 40), the amount 
fixed by the Vourt of first instance, 1s an in- 
adequate price for 60 bighas. On the record 
there is no-evidence -which would help us 
in fixing the amount of damages, and we 
must, therefore, accept the amount deter- 
mined by the learned Subordinate Judge. 

The plaintiff was evicted from the land 
in 1911 and he instituted the present suit a 
few months afterwards. The limitation began 
from the date of dispossession, and the pre- 
‘sent claim for damages is, therefore, clearly 
within time. 

The result is that we accept tke appeal 
so far asto grant the plaintiff a decree 
for Rs. 400 as against all the defendants. 
In view of all the ‘circumstances of the 
oase we leave the parties to bear their 
own costs throughout. 

Appeal accepted. 


Teratai Makan 


CALCUTTA HIGH COURT. 
Lerrers Patent AppeaL No, 108 or 1915, 
farch 9, 1917. 

I'resent:— Justice Sir Asutcsh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
CHANDI CHARAN SAHA AND on HIS 
LRATH HIS HEIR BEHARI LAL SAHA— 
PLAINTIFF AND pro forma DEFENDANT-— 
APPELLANT 
versus 


JNANENDRANATH BHATTACHARJEE 


— DEFENDANT — RESPONDENT, 

Letters Patent, cl. 15-—Judgment, what amounts to— 
Order remanding appeal for re-hearing on merits, whe- 
ther judgment. 

To determine whether an adjudication is a judg- 
ment within the meaning of the Letters Patent, the 
test is, not what the forin of the adjudication is, but 
what is its effect on the suit or proceeding in which 
it is made. If its effect, whatever its form and 
whatever the nature of the application on which it 
is made, is to put an end to the suit or proceeding 
so far as the Court before which the suit or proceed- 


ing is pending is concerned or ifits effect, if it is 
not complied with, is to putanend to the suit or 
ae the adjudication isa judgment. [p 252, 
col, 1. 

Mathura Sundari Dassiv. Haran Chandra®Shaha, 
34 Ind. Cas. 634; 43 0. 857; 20 C. W, N. 694; 23 0. L. 
J. 443, followed. 

Where ina swt for accounts against the defend- 
ant as an agent or, inthe alternative, as a partner 
of the plaintiff, the District Judge in appeal did not 
hear the appeal on the facts but proceeded to deter» 
mine the status of the defendant as a pure question 
of law and a single Judge of the High Court in 
second appeal set aside the decision of the District 
Judgo and remanded the case for the re-hearing of 
the appeal on the merits by the District Judge: 

Held, that the decision of the single Judge -was a 
judgment within the meaning of the Letters Patent, 
as if affected the merits of tho question between the 
parties by determining a right or liability which 
need not be one in controversy in the suit itself, its 
effect being to deprive the plaintiff of the benefit 
of the decree made in his favour by the Dishiict 
Judge and to re-open the entire controversy between 
the parties, as it terminated the appeal in the 
High Court and vacated the decree made by th 
District Judge. [p. 252, col. 1.4 


Appeal against the decree of Mr. Justice 
Walmsley, dated the 12th March 1915, 
reported as 29 Ind. Cas. 450, in Appeal from 
Appellate Decree No, 904 of 1913. ` 


FACTS of the tase appear from 29 Ind. 
Cas. 480, where the judgment of Mr. Justice 
Walmsley is reported. 

Babu Baranasibast Mukerji, for the Respond- 
ent, raised a preliminary objection to, the 
hearing of the appeal, on the ground that the 
questions in controversy between the parties 
had not at all been determined by Mr. 
Justice Walmsley who had simply asked the 
lower Appellate Court to decide again all 
questions of law and fact arising in the case, 
so that it was not a judgment within the 
meaning of section 15 of the Letters Patent. 


[Babu Siva Prosanna Bhuttacharjl, for the 
Appellant.—If there be no judgment the 
case has not been decided, and my learned 
friend onght not to oppose your Lordships 
hearing the appeal. There has been a decree 
following the judgment and Ihave a clear 
right of appeal. | 


[Mooxerses, J.—But the question is whe- 
ther there has been a judgment within the 
meaning of the Letters Patent. There is a 
clear distinction between a judgment under 
the Civil Procedure Code and a judgment 
within the meaning of clause 15 of the Letters 
Patent. Babu Baranasibasi Mukerji, you had 
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better argue the point as it seems your friend 
was not prepared to meet this argument. 
Babu Baranasibast Mukerji — The point I 
raibe is that in this case there has been no 
judgment within the meaning of clause 15 
of the Letters Patent. The term judgment 
in that clause was interpreted by Sir Richard 
Coush'in Justices of the Pease for Calcutta 
v. Oriental Gas Oompany (1), and his 
view was practically affirmed by the 
Judicial Committee, Hurrish Ohunder Ohow- 
dhry v. Kal Isundert Debi (2). Some 
light may also be thrown onthe point by 
the despatch of Sir Charles Wood accompany- 
_ing the Letters Patent. In two recent cases 
where the question arose as to the scope 
of an appeal under the last portion of 
. that clause, your Lordships had occasion to 
consider the question | Upendra Nath Bose v. 
Bindeshri Prosad (3), Krishen Doyal Gur v. 
Irshad Ali Khan (4)]. 
[MOOKERJEE, J.—I think we must over- 
rule the preliminary objection and proceed 
to hear the appeal. We shall deal with the 
point in our judgment. | 
JUDGMENT,—This appeal is directed 
against an ‘order of Mr. Justice Walmsley, 
whereby he has set aside the decision of the 
District Judge and directed the appeal to be 
re-heard, <A preliminary objection has been 
taken to the competency of the appeal on the 
ground that the decision is not a judgment 
within the meaning of clause 15 of the 
Letters Patent. To determine the validity of 
the preliminary objection 16 is necessary to 


state briefly the nature of the suit and the. 


scope ofthe orders made at various stages 
thereof.: 

The plaintif sued the defendant for 
accounts and put his case in the alternative. 
He alleged in the frst place that the defend- 
ant was his servant employed in two wine 
shops, and was consequently liable to render 
accounts. He asserted in the second place 
that if the defendant was nota servant, he 
was a partner and was in that character 
‘liable to render accounts. The Court of 
First Instance came to the conclusion that 
the defendant was a partner and made a 


(1) 8 B. L. R. 488: 17 W. R. 864. | 

(2) 90. 482; 101. A. 4; 120. L. R. 511; Ind, 
is 161; 4 Sar, P. ©. 406; 4 Ind. Dec. (x. s.) 970 
P. C.). | i 
(3) 32 Ind. Cas. 468; 22 0. L. J. 452; 20 C. W.N. 


210. A 
(4) 31 Ind. Cas, 966; 22 O. L, J. 525. 


decree for dissolution of partenrship and for 
accounts. The plaintif was dissatisfied with 
this decision and appealed to the District 
Judge. The District Judge did not, as we 
gather from the records, hear the case on the 
facts, but held as a matter of law that the de- 
fendant could not be a partner of the plaintiff, 
He accordingly set aside the decision of the 
Trial Court and gave the plaintiff a decree for 
accounts against the defendant as an agent 
of one of the two wine shops mentioned. 
The defendant appealed to this Court. Mr. 
Justico Walmsley has allowed the appeal 
and remanded the case in order that the 
appeal may bere heard by the District Judge. 

On behalf of the respondent it is contended 
that as all the matters in controversy between 
the parties have been left open for fresh 
adjudication by the District Judge, this 
deoision is not a Judgment within the mean- 
ing of the Letters Patent. In support of 
this view reliance has been placed upon the 
now classical definition given by Sir Richard 
Couch, C. J., in the case of Jsteces” of the 
Peace for Calcutta v. Oriental Gas Company 
(1). We are of opinion that the preliminary 
objection cannot be sustained. 

Sir Richard Couch defined the expression 
‘judgment’ in.clause 15 of the Letters Patent 
to mean a decision which affects the merits 
of the question between the parties by 
determining some right or liability, and 
added that it might be either final, prelimi- 
nary or interlocutory. This definition does 
not assist the respondent. The decision here 
does affect the merits of the question between 
the parties by determining aright or liability; 
its effect is to deprive the plaintiff of the 
benefit of the decree made in his favour by 
the District Judge and to re-open the entire 
controversy between the parties. It is 
plain that the expression ‘some right or 
liability’ is not restricted to the right in 
controversy in the suit itself. This is clear 
from the illustrations given by Sir Richard 
Couch in his judgment, as also from his 
judgment in the case of Hadjee Ismael Hadsee 
Hubeeb v. Hadjee Mahomed Hadjee Joosub (5). 
On the other hand, if we adopt the wider 
definition formulated by White, C. J., in the 
case of Tuljaram Row v. Alagappa Ohettiar 
(6), the decision is unquestionably a judg- 

(5) 13 B. L. R. 91; 21 W, R. 303. 


(6) 5 Ind. Cas. 340; 85 M. 1; (1910) M, W. N. 696; 
BA. L. T. 453; 21 M. L. J. 1. 
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ment within the meaning of the Letters 
Patent. The testis, not what the form of 
the adjudication is, but whatis its effect in 
the suit or proceeding in which it is made. 
If its effect, whatever its form may be-and 
whatever may be the nature of the applica- 
tion on which itis made, is to put an end 
to the suit or proceeding so far as the Court 
before which the suit or proceeding is pending 
is concarned, or if its effect, ifit is not 
complied with, isto put an end to the suit 
or proceeding, the adjudication is a judgment 
[Mathura Suniari Dassi v. Haran Chandra 
Shaha (7) ]. The effect of the decision of Mr. 
Justice Walmsley is to terminate the appeal 
in this Court and also to vacate the deoree 
made by the District Judge; and a deoree has 
been drawn up in this Court to give effect to 
this decision | Dousett v. Wise (8), Upendra 
Natn Bose v. Bindeshri Prosad (3), Krishen 
Doyal Gir v. Irshad Ali Khan (4)], We are 
of opinion that,in these circumstances, the 
desision of Mr. Justice Walmsley isa judg- 
ment within the meaning of the Letters 
Patent and the preliminary objection cannot 
be sustained. 

As regards the merits itis plain that the 
order must be sustained. The Distriot 
Judge did not hear the appeal on the facts 
but proceeded to determine the status of 
the defendant as a pure question of law. 
It is not necessary for us to express an 
opinion upon the legal questions in con- 
troversy between the parties; and as we 
read the judgment of Mr. Justice Walmsley, 
he did not commit himself to a definite 
proposition of law on the question, whe- 
ther or not the defendant could legally be 
a partner of the plaintiff. He has held 
in substance that the facts mast be investi- 
gated before the legal relation between the 
parties can be determined. This view is 
manifestly right. 

The result is that the order of Mr. 
Justice Walmsley is affirmed with costs and 
the case remitted to the District Judge in 
order that he may determine, first, the 
questions of fact which arise in the case 
and secondly, all questions of law which 
muy require adjudication on those facts. 

Case remitted. 

(7) 84 Ind. Cas. 664; 43 0, 857; 20 C. W. N 53h; 23 


C. Li. J. 
(8) 2 Ind, Jur, (N. s.) 280 at p. 296. 
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PATNA HIGH COURT. 
Appaa Frox ORIGINAL Decree No. 129 oF 
1914, 
June 15, 1917. 

Present: —Sir Edward Chamier, Kr., Chief 
Justica, and Mr. Justice Mallick. 
SHAHZADI BEGAM AND OTHERS — 
APPELLANTS 
VETSUS 
FAS(IH-UD-DIN AHMAD AND otrHers— 


RASPONDENTS. 

Public Demands Recovery Act (I B.C. of 1895) —Sale 
for arreara of road-cess—Certificates issued against 
persons having no interest in property,validity of —Sale, 
whether binding on real owner. 

A sale of a property held under the Public Demands 
Recovery Act by issuing certificates forarrears of road- 
cess against the persons on the Collector's books who 
have virtually no interest in the property, does not 
affect the real owner of the property. [p. 255, coL 2.) 


Appeal from a decision of the Additional’ 
District Judge, Patna, dated the 4th August 
19 3. 

Messrs. Wasi Ahmad and S. M. Sharif (with 
them Messrs. Khurshed Hasnain, Nirsu 
Narain Singh, Pugh, Gangadhar Das and 
Shivnandan Rai), for the Appellants, 

Mr. P. R. Das (with him Messrs. 
Purendra N, Sinha, Bhupendra N. Ghosal 
B. N. Mitra and Panchanan Banci j), for the 
Respondents. - 


JUDGMENT, 


Mvcbiick, J.—This was a suit for recovery 
of possession with mesne profits of 10 annas 
17 dams 10 cowries 4 bowries 14 ph:uries 
proprietary interest, 3annas 13 dams 18 
cowries 19 bowries 18 phouries mokarart interest 
and Gannas 13 dams dur-mukararri in- 
terest including khud kast lands in Mauzah 
Sonawan, which is entered in the Collec- 
torate books as Lakhirujg No. 49. It is 
admitted that the above different irterests 
aggregating 14 annas 10 dams 19 cowries 4 
bowries 7 phouries belonged to one Zahurnl 
Huq, who mortgaged the same to one 
Mukhtiar Bahadur by registered instrnment 
dated the 4th July 1884. Oa Mukhtiar 
Bahadur’s death, his widow Parbati Kuer 
sued the heirs of Zahurul Huq, who died 
in 1890, and all subsequent purchasers with 
the exception of two upon the mortgage- 
bond and obtained a decree on the 24th 
Aoril 1897, The properties were not, how- 
ever, brought to sala till the 21st January 
1993, oa which diy they were knooked 
down for ẹ sum of Ra. 2,40) to one rv dul 
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Latif. The sale was confirmed on the 18th 
May 1903 and possession was delivered on the 
21st July 1904. | 

Qn thé 23rd May 1908, Abdul La'if sold 
3 annas II dams 5 cowries to the plaintiffs 
Nos. land 2 in tho present suit, 
who took the sale-deed in the names of 
their wives, defendants Nos. 13 and 14. 
On the 30th July 1910, Abdul Latif again 
sold a 5-annas share to plaintiff No. 3 
Rachya Singh. On the 24th November 
1910, the Sub- Divisional Magistrate of Bihar 
took proceeding under section 145, Civil 
Procedure Code, in consequence of a 
dispute between Abdul Latif on the one 
side and the heirs of Zahurul Huq on 
the other and directed that the latter be 
maintained in possession till evicted in due 
course of law. The present suit was brought 
on the 2st December 1911. 

The plaintiffs Nos, 1, 2 and 3, as already 
stated, are purchasers. The plaintiff No. 
4, Syed Gulam Mustafa, snes as the heir 
of Abdul Latif who died in June 1911. 
It is alleged that subsequent to the institu- 
tion of the suit, Mustafa sold a further share 
of 5 annas to the plaintiff No. 3. That 
sale, however, is not very material, because 
it is admitted that the four plaintiffs now 
on the record between them represent the 
whale right, title and interest of Zahurul 
Huq. 

A written statement was filed by the defend- 
ants Nos. 1 to 4, namely, Shahzadi Begum, 
the widow of Zahurul Hug, Wahidul Hag, son 
of Zahurul Huy: Musammat Kubra, the 
widow of Sahidul Hug, the deceased son 
of Zahurul Hung; and Mazibul Hug, the 
minor son of the aforesaid Sahidul Huq. The 
substance of the defence was that the de- 
fendants bad sent money through Abdul 
Latif, who was their servant, to purchase 
the property in suit in their names, 
but that Abdul Latif had fraudulently 
got his own name recorded as purchaser and 
that neither title nor posseasion passed to 
Abdul Latif, 

The suit was instituted in tbe Court 
of Mr. Prasanna Kumar Gupta, when he 
filled the office of Subordinate Judge. Upon 


his promotion to the office of the Additional 
transferred’ 


District Judge, the case was 
to his file and he completed the ‘trial in 
that capacity. The Court framed the follow- 
ing issues ;— 
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1. Is the Court-fee paid by the plaintiffs 
insufficient ? 

2. Is the valuation given in the plaint 
wrong ? 

3. Is the suit bad by reason of non-joinder 
of parties and misjoinder of parties and 
causes of action ? l 

4. Is the suit barred by Articles 12, 14 and 
91 ofthe Limitation Act P 

9. Is the suit barred by the rule of es- 
toppel ? 

6. Are the bond executed by Zuhurul Huq 
and the decree and the execution sale based 
thereon illegal and invalid ? 

7. Did Musammat Shahzadi pay Rs. 2,400 
the purchase money of the execution sale 
based on the mortgage-decree V 

8. Are the certificates under tke Public 
Demands Recovery Act illegal and invalid ? 
Could they affect the right, title and interest 
of the plaintiffs, if any P 

9. Who are the heirs of Abdul Latif? 

10. What right or rights have plaintiffs got 
to the disputed properties ? 

11. Was Musammat Fazilan a farztdar of 
Musammat Saliman? Was the ekrarnama 
executed by Musammat Zainab in favour 
of Abdul Latif a valid and bona fide trans- 
action? How does this question affect the 
plaintiffs’ right, if any P 

12. What mesne profits, if any, are 
the plaint ffs entitled to and against whom? 

13. Are the plaintiffs entitled to the amount 
in deposit in the Court of the Sub-Divisional 
Officer of Behar? 

14, What relief, if any, are the plaintiffs 
entitled to? 


The learned Judge after a very patient 
trial found all the issues in favour of the 
plaintiffs and decreed the claim. The 
present appeal before us is preferred by 
the defendants, and Mr. Wasi Ahmad, 


who appears on their behalf, has limited 
his argument only to two issues, namely, | 
the seventh and the tenth. He admits 


that he cannot successfully attack the 
other findings of the Trial Court. 

I will deal first of all with issue No. 
10, in which the defendants attack the 
title of the plaintiffs. Before dis- 
cussing the various titles set up by the 
defendants in derogation of the title cf 


the plaintiffs, it will be useful to reier 
shortly to the attempts made by the 
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members of Zahurul Huq’s family to set 
aside the mortgage sale. 

The first of these attempts was made 
by Shahzadi on the llth February 1903. 
lt was resisted by Abdul Latif by a 
petition dated the 28th March 19038, and 
Shahzadi’s application was rejected on 
the 16th May 1903. The second attempt 
was made by Sahidul Huq on the 15th 
of January 1904. The application was at 
first dismissed for default and then revived. 
Shahzadi gave evidence on commission in 
support of Sahidul Hug, but on the 3rd 
July 1904, that attempt also failed. With 
regard to. these two attempts the case of 
the defendants is that they were never 
made and that petitions in the names of 
Shahzadi and Sahidul Huq, who is alleged 
to have been a minor at that time, were 
forged by Abdul Latif for the purpose of 
creating evidence that the sale was held 
with the knowledge ofthe heirs of Zahurul 
Huq. In my opinion this defence is wholly 
and utterly false. The evidence conclusively 
points to the facts that Shahzadi and 
Sahidul Huq did make the petitions 
to set aside the-sale. It will be necessary 
to consider this question in greater detail 
hereafter and I will then give my reasons 
for the conclusion at which I have arrived. 

Almost immediately after Sahidul Huq’s 
petition had been dismissed,. Saliman, the 
sister of Gahurul Hua, made an application 
on the llth July 1904, with no better 


result. Finally “Musammat Zainab, the 
granddaughter of Fazilan, who was the 
sister of Zahurul Hag’s father, made a 


similar objection on the. Ist August 1904. 
That objection too was rejected. Not 
deterred, Zainab in the following year 
brought a suit for redemption against 
Abdul Latif and others in respect of the 
property, but the history of that litigation 
will be related hereafter. To return, 
however, to the title of the plaintiffs in 
the present suit, the first defect which 
the defendants can suggest is that on the 
17th of August 1891, one Chamru Singh 
belonging to a: family known as the 
Pandui Babus purchased in execution of a 
money-decree against Zahurul Hug, on 
account: of claims due in respect of an 
¢jara lease, a 10-annas odd share in the 
property. The auction- purchaser at that 
sale was Amirul Hyder and he made a 
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transfer four days later to Karu Singh. 
It is alleged that Karu Singh was the 
benamidar of the Pendui Babus. 

Itis next shown that on the 18th February 
1893, Chamru Singh in execution of another 
money-decree bought through his benamedar 
Badruddin the 3-annas odd mukarrart 
interest of Zahurul, Hug. Badruddin sub- 
sequently mortgaged that mokarraz interest 
to Ahmadi Begam who sued upon her mort- 
gage and on the 16th August . 1896 
purchased the mukarrarz interest -in execution 
of her decree. The defendants contend that 
by the above sales of 1&91,1893 and 1896 
the proprietary and mukarrart interest of 
Zahurul Huq passed out of the possession 
of his heirs long before Abdul Latif’s 
auction- purchase and that the only saleable 
interest left to Zahurul Huq was. the dur- 
mukarrart. The reply to this is very simple. 
The money-desrees obtained by Chamru 
Singh- were clearly ‘subject to the mortgage 
of 1884, and, therefore, whatever be the 
right, title sad interest that passed by the 
sales in exeqution of those decrees, the 
auction-purchaser at the sale .on the 
decree upon the mortgage of 1854 must 
always have priority.. The purchasers at 
the sales in- execution of Chamru Singh’s 
decrees, were parties to, Miusammat Parvati’s 
mortgage suit and ag they failed to redeem 


théy cannot now claim any partof the mort: 


gaged property. 

The defendants next rely on the title of 
Saliman, the sister of Zahurnl Hag. It is 
admitted that Zahurul Huq got the proper- 
ties in suit from his grandmother Raziban, 
who died in 1888, In 1884, Saliman brought 
a suit for the recovery of an one-third 
share and on the 21st March 1884, obtained 
a decree, There was an appeal, but during 
the pendency of the appeal, Zahurul Huq 
compromised with Saliman by executing a 
deed in favour of Musammat Fazilan, 
who was the sister of his father, by which 
he made a giftto her of 7 dams mukairare 
interest and 75 dams dur-mokarrart interest. 


The compromise petition, Hxhibit 83, is 
dated the lst September 1884. 
The case of the plaintiffs is that 


Fazilan was the benamidar of Saliman, 
while the case of the defendants is that 
the consideration for the compromise was 
a transfer to Fazilan as the benamidar of 


Musammut Zainab, the granddaughter of 


ha 
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Fazilan. It is contended by the defendants 
that whether Saliman or Zainab was the 
true owner of these 14, dams, Zahurul 
Huq had no interest in the same at the 
time “of the mortgage of 1884 and, therefore, 
the title of the plaintiffs is defective to 
this extent. Now so far as Saliman is 
concerned, the reply is simple. Saliman 
wag party to Parvati’s mortgage suit and 
as she did not redeem, her title, whatever 
it may have been, has been extinguished. 
But as regards Zainab, she was not a 
party to the mortgage suitand if she can 
establish the proposition that Fazilan was 
her benamidar, then she is entitled to defeat 
the plaintiffs. 

Fazilan made a formal transfer by a 
deed of gift in February 1896 in favour 
of Zainab who, having failed in her 
efforts to get the sale set aside in 1904, 
brought a suit in 1905 for recovery of 
the 143 dums and also for redemption of 
the whole share which had been mortgaged 
by Zahurul Hug. The plaint in that suit 
is not forthcoming, but we know that 
although she was successful in obtaining a 
decree in the first Court, Abdul Latif got 
that decree set aside on the 2nd August 
1409, on appeal to the District Judge. 
-Abud] Latif’s defence in that suit was 
that Zainab had. no interest whatsoever 
and that Zahural Huq had in 1884 made 
a transfer to Saliman in the farzi name 
of Fazilan. There was a second appeal 
to the High Court, which was summarily 
rejected on the 28th of Ostober 1910, but 
with the hardihood which has characterised 
the proceedings of every person whose 
dealings we have had occasion to notice 
in connection with the property in suit, 
Zainab was not to be deterred by the 
decree of the District Judge and on the 
lith November 1969, she executed an 
ekrarnama in favour of Shahzadi and her 
sons by which she relinquished a 10-annas 
odd share in the property inclusive of the 
6 annas 13 dams dur-mukarrari interest, 
and again on the 14th of Desember 
1909, she executed another ekrarnama in 
favour of Abdul Latif giving up all claims 
to the property in suit. It is not neces- 
sary to consider the effect of these con- 
flicting ekrarnamas, for it is clear that the 
decision of the District Judge that 
Zainab had no title to the 143 ‘dams, 
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nor any right to sue for redemption, 
effectually disposes of her pretensions so 
far as the present suit is con- 
cerned. 

The only other defect which the defend- 
ants can suggest in the title of the 
plaintiffs is connected with two sales 
onder the Public Demands Recovery Act 
for arrears of road-cess. The property 
being lakhtraj no Government revenue 
was payable, but certificates for arrears of 
road-cess were issued against the persons 
on the Collectors books, and in 1907 
the Collector sold the property by auction 
to one Khairaddin, who, later on, sold it 
to one Abdul Kader. A similar sale was 
held in 1910, and the auction-purchaser 
Yasin Mukhtiar subsequently transferred it 
to one Amir Hussain. 

The case of the defendanta is that the 
purchasers at these sales or their transferees 
were the benamidars of Shahzadiand that 
Abdul Latif had in consequence of these 
sales nothing left in 1902, which he 
could transfer to the plaintiffs, The reply 
to this is that these sales transferred 
only the right, title and interest of the 
defaulting judgment-debtor, and it has been 
clearly demonstrated that the persons 
upon whom the Collector served his 
notice of demand had no interest whatever 
in the property. At that time Abdul Latif 
was the proprietor of at least 143 annas, 
and a notice of demand msde against 
parties who had no interest in his pro- 
perty and the sale of the interest of 
those parties cannot in any way affect Abdul 
Latif, 

It is next sontended that Zahurul Huq 
did not mortgage any  dur-mukarrare 
Tt is true that the mortgage- 
bond of 1884 does not in terms mention 
any dur-mukarrart, but 1 agree with the 
learned Judge that as the bond expressly 
transferred all the interest owned and 
possessed by Zahurnl Huq and asthe dur- 
mukarravt has been established to have 
been in the possession of Zahurnl Huq, 


it follows that the dur-mukarrari also 
was mortgaged. The existence of this 
dur-mukarrarty was admitted in Zatmab’s 


ekrarnama in favour of the defendants on 
the llth November 1909, and also in 
the proceedings uvuder section 145, Civil 
Procedure Code, between Abdul Latif and 
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the heirs of Zahurul Huq in 1910. : This 
ekrarnama was relied upon by Wahidul 
Huq for the purpose of supporting the 
title of himself and his mother to the 
6 annas 13 dams of the dur-mokarrarz, 
I do not think there nan be any doubt now 
that the dur-mokarrart was in fact covered 
by the mortgage. In these sircumstanses I 
am satisfied that Abdul Latif had title to the 
lands now in suit. i 

[After discussing the evidence his Lordship 
went on;—- 

In my opinion it has not been shown that 
Abdul Latif was not the true owner. On 
the contrary his acts are consistent with 
the view that he was the true owner and 
that be was doing all in his power to en- 
force his rights. 

The Trial Court’s findings onthe other 
issues have not been challenged, and the 
conclusion at which I-have arrived is that 
the decree appealed against is correct. The 
appeal is dismissed with costs. 

OHAMIER, C. J.—I have nothing to add to 
the judgment which has just been deliver- 
ed. The conclusions stated by my learned 
colleague are those at which we arrived 
after hearing the arguments of Counsel I 
concur in his judgment and agree that the 
appeal should be dismissed with costs. 

Appeal dismissed. 


` BOMBAY HIGH COURT. 
ORIGINAL Civiu JURISPDIOTION APPEAL No, 68 
ox 1916. 
l March 22, 1917. 

Present:—-Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
ABRAHAM E. J. ABRAHAM— 

' _Puainrirr—APPELLANT 
VETSUS 


SARUPCHAND HAKAMCHAND— 


DE¥ENDANTS— RESPONDENTS. 

Custom of irade—Bombay Silver Market—Kachchi 
and pakki adat—Selling shroff whether personally 
liable to principal of buying adatia. 

The custom of the Bombay Silver Market for 
forward contracts is that only shroffs are the osten- 
sible buyers and sellers though shroffs may have 
and often do have outside principals for whom 
they are acting. The shroffis, when acting for 
principals, work sometimes for kachehi adat and: 
sometimes for pakki adat. Inthe case of hachchi 


adat the adatia shroff guarantees the performance 
of the contract to the other shroff but does not 
guarantee its performance to his own principal. In 
the case of pakki adatthe adatia shroff, who then 
acts fora higher rate of commission, is liable as a 
principal both to his own employer and to the 
other shroff. [p. 256, col. 2; p. 257, col. 1.] 

There is no custom in the Silver Market whereby the 
selling shroffs are exempted from personal liability to 
the principal of the buying adatia for damages for 
sie of a contract entered into hy them. [p. 259, 
col, I. 


Mr. 
Messrs. Taleyarkhan and Mulla, 
Appellant. 

Messrs, Des. and Bahadurji, for the Rs- 
spondenta. 

JUDGMENT.—The plaintiff is a Jewish 
merchant dealing in various commodities. 

The defendants are a firm of Marwari 
shroffs dealing in silver in Bombay.. 

On the 18th of July 1914, the plaintiff, 
in the name of his kachcha adatia or agent 
Hiralal Ramgopal and acting by his broker 
Bholaram, entered into a contract whereby 
Hiralal Ramgopal agreed to buy and the 
defendants to sell 50 bars ofsilver at Rs. 
75-5-0 per 100 tolas for the ensuing Shravan 
varda. 

The contract was entered into subject 
to the rules of the Panch Shroff Association, 
whereby it was the duly of the defendants 
to tender a delivery order by the I2th of 
August 1914. 

On the 10th of August the plaintiff ten- 
dered to Hiralal the price of the bars and on 


Strangman, Advocate-General, and 
for the 


_ tbe llth Hiralal wrote asking the defendants 


to send a delivery order. 

No delivery order was given by the 12th. 

The difference in price between the con- 
tract rate and the rate prevailing on the 13th 
was Rg. 3-3-0, which the plaintiff claims from 
the defendants as damages for breach of con- 
tract. 

The main defences raised in the written 
statement are a custom of the silver market, 
whereby the selling shroffa are not person- 
ally liable to the principal of the buying 
adatia; non-liability on the ground that if they 
had known Hiralal was not a principal thay 
would not have entered into the contract; 
and that the rate of Rs. 76-12-0 is the 
highest rate at which damages can be assess- 
ed. It is not disputed that o custom of the- 
Bombay Silver Market for forward contracts 
is that only shroffs are the ostensible buyers 
and séllers, though shroffs may have and 


Vol, A Li | 


INDIAN OASES. 


257 


ABRAHAM E, J. ABRAHAM V. SARUPCHAND HAKAMCHAND. 


often do have outside principals for whom 
they are acting. The shroffs, when acting 
for principals, work sometimes for kachecii 
adal and sometimes for pakki adat. In the 
case of kachchi adat the adatia shroff guaran- 
tees the performance of the contract to the 
other shroff but does not guarantee its perform- 
ance to his own principal. In the case of 
pakki adat the adatia shroff, who then acts 
for a higher rate of commission, is liable as 
a principal both to his own employer and to 
the other shroff. 

This custom whereby only shroffs are the 
ostensible parties is observed for two reasons 
agreeable to the Marwari shroffs: first, 
that on every forwarded silver transaction 
a commission becomes payable to one or 
both of the Marwari shroffs; and, secondly, 
that the adatia shroff guarantees to the other 
shroff performance of the contract. 

In practice it may be assumed that shroffs 
carry out their contracts as between them- 
selves as also with their constituents, for the 
evidence discloses no instancs of any dispute 
such as the present before the vazda of 
Shravan 1914. The Shravan vaida fell on 
the 12th and 13th August, the first month 
of the war, and the shroffs being alarmed at 
the prospects held a special meeting on the 
16th August and resolved that where a party 
is not able to give delivery goods (silver 
bars) be bought and sold at Rs. 76-12-0. 

The plaintiff, Abraham, claimed delivery 

both from the defendants of the 50 bars in 
suit and from another shroif, Vinodiram, 
whom another adatia employed by Abraham 
had agreed to buy silver from on Abraham’: 
account for the Shravan vaida, and failing to 
get delivery sued the selling shroff in each 
case for the difference between the contract 
rata and the actual market price of 
Rs. 75-80. 
Inthe suit against Vinodiram, Abraham 
sued his kachcha adatva, Khetridas, in the al- 
- ternative. In the present suit he has im- 
pleaded the selling shroff alone. 

The suit against Vinodiram was tried by 
Macleod, J., and the plaintiff obtained a decree 
against Vinodiram. The present case differs 
from Vinodiram’s in that the defence of want 
of privity between Abraliam and the selling 
shroff is expanded and based uponan alleged 
custom of the market. The custom is stated 
thus in the written statement: — 
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“ According to the custom prevailing in the 
market there is no privity between the shroff 
and an outsider for whom another shroff 
may have entered into a forward contract as 
his kachcha adatta, and the shroff or the out- 
sider can never claim éither the performance 
of the contract or the damages for breach 
thereof from each other and that the shroff 
considers the other shroff who has acted as 
the adatta as principal and deals with him 
accordingly, the remedy of the outsider being 
only against the shroft or chokst employed 
by him.” 

Boaman, J., the Trial Judge, has found the 
alleged custom established and dismissed the 
plaintiff’s suit. 

The evidence called by the defendants to 
prove custom was that of eight Marwari 
munims, one of them being the man who re- 
presented the defendants at the making of 
the contract in suit. 

In my opinion it falls far short of proving 
the custom alleged. 

Foolchand, the defendants’ former munim, 
says he accepted the deal, which Bholaram, 
the broker, suggested and the cashier entered 
it in the defendants’ books. Bholaram gave 
Hiralal’s name as the shroff. Though a 
non-shroff or chokst may be the real buyer 
or seller, his name is never entered. If Hira- 
lal failed he would not consider the defendant 
had any claim against Abraham and only 
Hiralal could proseed against defendant. If 
there was in defendant's books any other 
name besides Hiralal’s as buyer defendant 
might go against him. If Hiralal had not 
paid defendant’s money was gone even 
though the constituent was worth crores of 
rupees. That is the system of the bazar. 

Briladrai, munim of Momraj Rambhagat, 
says: © A constituent cannot exact perform. 
ance from the other- shrofft. It is the re- 
cognized practice in the silver, linseed and 
cotton markets.’ He did not approve ot 
Macleod, J.’s decision which he thought would 
be a great hardship.- In oross-examination 
he said: “Silver business can be done by 
Marwaris with avy one. Some Marwaris 
may ask for the name of the constituent of 
the broker. There is no objection. Some 
good brokers do enter into such transactions 
without naming a shroff, they doit in their 
own names. When the souda is made if a 
shroff has not been named, the shroff’s nam, 
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is left blank and the broker must bring the 
name later. If he brings the name of a 
- shaky shroff, the name would not be accepted 
and a more substantial name would be re- 
quired. Till the shroff’s name is given the 
broker himself is responsible.” 


Radhakissen says: “The constituent of 
the adutia shrof cannot enforce contracts.” 
He thinks Macleod, J.’s judgment was against 
the practice of the shroffs. The reason for 
the practice is to keep all the business in the 
hands of the Marwartis and to enable them to 
earn commission. 

The remaining five muntms were pressed 
more closely upon the question of the con- 
stituent’s remedies. 


Motilal knows of no case in which knowing 
the name of the outsider (constituent) and 
on failure of the shroff they lost their money 
and did not attempt to recover it from the 
man they knew to be the principal. He says: 

“it would ba very difficult to trace the con- 
stituent. In pakkı adat we are responsible 
to our constituents—in kachcht cdat we are 
not. The constituent (in skachchi adat) has 
noremesy. Abraham may ask Hiralal to 
proceed against defendant at Abraham’s 
cost. Jf he won’t file a svit, Abraham is 
helpless, He has no remedy against either 
Hiralal or defendant.” 

Luxmandas says: “If defendant 
pay, Abrakam loses his money. If defend- 
ant won’t pay, Abraham can ask Hiralal 
to proceed against defendant at Abraham’s 
cost. Hiralal is not liable to Abraham. 
He -must tell Abraham that defendant is 
his-seller bub does not tell defendant of 
Abraham’sidentity. By lending his name the 
shroff becomes responsible only to the other 
shroff, not to his constituents.” ` 


Narsingdas says: “In kachcht adat the 
constituent cannot file a suit against his 
own adatiain the event of the other shroff 
becoming insolvent.” At the close of his 
evidence he became hopelessly confused and 
said in the last resort: “the kachcha adatia 
is liable to his constituent. A 

Sukhdevdas says: “The constituent has 
rights—he can compel his own shroff to 
bring a suit against the other and if his 
shroff will not bring a suit, then the con- 
stifuent can bring a suit against his own 
shroff direct,” 
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Omkarmal says: “If defendant will not 
pay, Abraham might ask Hiralal to sue de- 
fendant. If Hiralal wo’nt sue then Abraham 
can notify that if he won’: sue he, Abraham, 
will sue Hiralal.” l ? : 

Thus the three last witnesses are driven by 
the manifest injustice of the position to say 
that Abraham might in the last resort sue 
Hiralal. Motilal and Laxmandas, however, 
say there is no such remedy. 

It is difficult to see what the remedy could be 
unless damages for breash of duty. It could 
not be a right of action on the contract, for 
the kachcha adatia is only an agent, not a 
guarantor of his principal. 


Probably the witnesses had not clearly in 
their minds the distinotion between the res- 
pective . consequences of kachchi and pakke 
adat. In pakke adat the principal of the 
adatia has no relation to the- contractor on 
the other side of the adatia. 

In the present case, as in the case before 
Macleod, J., the unjust position has arisen, 
for the adohé declined to sue the defendant 
except for damages based upon an arbitrary 
and fictitious figure not related to the market 
price of the vaida day. : 


The truth appears to be that if damages are’ 
recoverable by the usual and recognised mea- 
sure, z.¢., the difference between the contract 
price and the market price at date of breach, 
it cannot matter whether the adatia’ or his’ 
principal sues, if any suit is necessary. The 
question who is the right person to sue is 
only of importance where the Marwari ring: 
have, as here, fixed an arbitrary measure of 
damages for a particular vada. It is then 
that they strive-to confine the right of action’ 
to their own associate who will deoline to 
claim damages from his’ principal except at 
a purely conventional rate.” 

The present situation had never arisen till 
August 1914 and there cannot be any custom 
or usage to cover it. l 


But the evidence of Hiralal’s. galihe 
letters is inconsistent with the notion that 
there is no connestion between the adaiia’s 
buying constituent and the selling shroff, for. 
Hiralal not only is careful to impress upon, 
defendant that he is only acting as an agent 
but to impress upon Abraham that the latter 
ought to tender direct to the defendent (see. 
Hiralal’s letter of the 17th August) and yet,, 
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as Narsingdas admits, Hiralal knows the ous- 
tom of the market 

We have here in the action of Hiralal the 
only @oncrete case on the record of the spon- 
taneous action of an adatta in such oircum- 
stances, 

In Macleod, J.’s judgment we have the only 
concrete instance of the result of similar 
relations when carried to their ultimate con- 
clusion. 

In that suit no evidence of custom was 
tendered, nor was custom alleged. The evi- 
dence now produced is a very obvious attempt 
to manufacture a custom to avoid a similar 
result in this case. 

The defence that the defendant would not 
have contracted if he had known that Hiralal 
was nota principal will not bear investigation, 
for the defendant, after Hiralal’s letter assert- 
ing he was only anagent, actually tendered 
damages for breach at the rate he now seeks to 
impose on Abraham. 

Fulchand, the defendant’s munim, is em- 
phatic that he did not know or care who was 
Bholaram’s principal. The defendant cannot, 
therefore, contend with any hope of success 
that Abraham cannot be allowed to take 
advantage of the contract if the ordinary law 
of principal and agent applies. 

It is clearly proved that the market rate 
at the time of breach was Rs. 78.8-0, 

Deoree reversed. Decree for plaintiff in 
terms of paragraph (a) of the prayer of 
the plaint with costs throughout on defend- 
ant. 


Decree reversed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 87 or 1917. 
June 27, 1917. 
Present:—Mr. Justice Chitty and 
Mr. Justice Beacheroft. 


GENU SHEIKH AND otsers—Derrenpants 
—~APPELLANTS 
versus 
TARAMANI CHOUDHURANI—P.tatntire 
— RESPONDENT. 


Bengal Tenancy Act (VIII B. C. of 1885), s. 50 (2), 
presumption under, whether applies to holding where 
abatement has been allowed for lands gone out of culti- 
vation. 
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Section 50-(2) of the Bengal Tenancy Act applies to 
a holding held ata certain rate in which abatement 
has been allowed in respect of portions of the holding 
which have gone out of cultivation, if the abatement 
bears tothe whole rent the same proportion that 
the ri given up does to the whole area. [p. 261, 
col, i. 


Appeal against the order of the Special 
Judge, Mymensingh, dated the 23rd Septem- 
ber 1916, reversing that of the Assistant 
Settlement Officer of that place, dated the 
23rd of February 1915. 


FACTS of the case appear from the 
judgment. 
Babu Nagendra Nath Ghose (with him 


Babu Grojendra Kumar Roy), for the Appel- 
lants, —The learned Special Judge was wrong 
in holding that the presumption under 
section 50 (2) of the Bengal Tenancy Act 
does not apply to a case like this. The 
presumption may be either that the rent 


was fixed or that the rate of rent was 
fixed from the time of the Permanent 
Sottlement. In clause 2 of section 50 


there are the express words that “it shall 
be presumed * * * that the tenants 
have held at that rent or rate of rent 
from the time of the Permanent Settle- 
ment.” Here the -tenants claimed that not- 
withstanding abatement of rent on account 
of lands which were not under culti- 
vation in particular years, the rate of rent 
remained invariable during the twenty 
years immediately before the institution of 
the laudlord’s suit. Therefore, they are 
entitled to the presumption arising under 
section 50, clause 2, Bengal Tenansy Ast. 
[Babu Dwarka Nath Ohatravarty for the Re- 
spondent.--L object to my friend urging 
such a point in this appeal, because he 
has got no right of appeal against the 
order of remand of the Special Judge. 
Under the Civil Procedure Code he could 
only claim a right of appeal against an 
order of remand in those cases in which 
an appeal would lie from the deoree of the 
Appellate Court. Vide Order XLII, rule 
1(u). He may object to the form of the 
remand order but he can’t say that the 
remand order was wrong and should be 
set aside in this appeal. | 
I have gota right of appeal under the 
special provisions of the Bengal Tenancy 
Act. The general provisions contaixed in 
the Civil Procedure Code are overridden 
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by the special provision in section 109A 
(3) of the Bengal Tenancy Act. There the 
words are “an appeal shall lie to the High 
Court from the decision of a Special Judge.’ 

A decision may bea decree cr an order. 
So that from every order of a Special 
Judge there is a right of appeal subject 
to the provisions cf the Civil Procedure 
Code relating to the second appeals. My 
learned friend cannot contend for a 
moment that no questions of law are in- 
volved in this case. Indeed he himself 
says thatthe form of the remand order 
was erroneous in law. Therefore, I have 
got a right of appeal against this remand 
order. The Special Judge has thought that 
fixity of rent is the only matter to be 
considered, ovetlooking the fact that fixity 
of rate of the rent is also a matter for 
consideration. A ryot holding at fixed rates 
may be aryot holding eitherata rent fixed 
in perpetuity or at a rate of rent in 
perpetuity. I want the status of a ryot 
holding at fixed rates by showing that 
the rate of rent, at which I hold the lands, 
‘ has not been changed for 20 years. 

Babu Dwarka Nath Ohakrararty (with him 
Babu Akhil Bandhu Guha), for the Respond- 
ents.—The judgment of the Special Judge 


shows that the rate of rent for the 
lands in the holding did not remain 
invariable. Lands were re-classified from 


time to time and rates‘of rent were fixed 
upon the different plots according as they 
fell into one class or the other. A particular 
plot in one year might fall in a particular 
class for which a particular rate was fixed, 
but in another year on re-classification it 
might fall into a different class paying 
rents at a different rate. Hence it is 
clear that the rate of rent did not remain 
fixed. 
Babu Nogendra Nath Ghosh replied. 


JUDGMENT. 


Curry, J.—1 agree in the judgment about 
to be delivered by Mr. Justice Beachcroft. 

BEACH .ROFT, J.—This is an appeal by the 
tenant defendants in proceedings under 
section 105 of the Bengal Tenancy Act 
The Assistant Settlement Officer without 
going into the details of the holdings of 
the various tenants decided in general 
termsthat the tenants were entitled to the 
presumption provided for in section 50 of 
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the Act. On appeal the learned Special 
Judge remanded the case to the Assistant 
Settlement Officer, for the purpoge of 
deciding which tenants held at fixed rents 
and of disposing of the applications in view 
of the other considerations affecting 
enhancement of rent, which arose in the 
ease. 

The learned Special Judge rightly held 
that the case of each tenancy must be 
considered separately. He further made 
certain observations with regard to the 
fixity of rent, and it is these remarks that 
have been called in question in the present 
appeal. 

For the respondents it has been argued 
that no appeal lies, In my opinion it is 
not necessary to decide this point for 
whether an appeal does or does not lie, 
the appeal should be dismissed, For it is 
conceded by the appellants that the order 
of remand was a proper order, though 
objection ig taken to the lines on which 
the enquiry ordered should proceed, as 
indicated in the learned Judge’s judgment. 
Now if we tind that the learned Judge 
has laid down wrong principles for the guid- 
ance of the Settlement Officer, in my opinion 
we ought to Indicate in what respect the 
learned Judge isin error, whether the present 
appeal does or-does not lie, to obviate the 
possibility ofthe further enquiry being sub- 
sequently challenged on the ground of the 
same error in law. 

The learned Judge has pointed out that 
various rates of rent obtain in the locality for 
various classes of land. He has further 
found as a fact that lands in the village have 
been re-classified and alterations made with 
the effect generally, of alterations in rent. 


In such cases of alieration he has helg, 
and the correctness of -this part of his 
judgment is not and cannot be disputed, 


that there cannot be ə presumption of- 
fixity of rent. He has also held, in my 
opinion rightly, that the hulding must be 
regarded as the unit. 


The part of his judgment to which excep- 
tion has been taken is that part in which 
he says that the presumption of section 50 
cannot be applied except in «cases where 
the tenant can show that in the twenty 
years preceding the application there has 
been no change of rent or only such slight 
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variations. as are of no account. It appears 
that the holdings of some of the tenants 
originally included land, referred to as jali 
land, which has become incapable of culti- 
vatién and in respect of which the tenants 
got abatement of rent. In such cases it 
ig possible that the proposition stated by 
the learned Judge is in too wide terms. 
For though there may have been a change 
of rent it is possible there has been no 
change in the rate of rent If a holding 
has been held at a certain rate and abate- 
ment has been given in respect of a portion 
of the holding which has gone out of 
cultivation and the abatement bears to 
the whole rent the same proportion that 
the land given up does to the whole area, 
it is obvious there has baen no alteration 
in the rate of rent, though there has been 
an alteration in the rent itself. In such 
a case section 50 (2) of the Act will apply. 
But obviously this will not be the case 
if the holding includes various classes of 
land assessed at different rates of rent. 

No other point is urged. 

Theappeal should, inmy opinion, be dis- 
missed, each party bearing their or his 
own costs respectively. 

Appeal dismissed. 


Bremana draka ieate et 


BOMBAY HIGH COURT. 
OrtaiwaL CIVIL Jugispicrion APPEAL No, 69 
or 1915, 

April 4, 1917. 

Present:—Sir Basil Szsott, Kr., Chief Justice, 
and Mr.’ Justice Heaton. 
NAROTTAM MORARJI GOKALDAS— 
PLAINTIFF — APPELLANT 
VETSUS 


Tre INDIAN SPECIN BANK— 


DEFENDANT-—RESPONDENT. 

Companies Act (VIL of 1913), 8. 187—Company-~ 
Shares, sale of, through Managing Director Winding 
up—Director, default of, in selling shares — Call—Suit to 
recover money paid on call, maintainability of. 

A share holder contracts to contribute a certain 
nmonunt to be applied in payment of the debts and 
liabilities of the Company, and it is inconsistent with 
his position as a share-holder, where he remains as 
such, to claim back any of that money. Ife must 
not directly or indirectly recoive back any part 
of it. [p. 262, col. 1,1 

Plaintiff owned a certain number of shares in the 
oe Bank. In April 1918 he asked the Manag- 

ç 


ing Director of the Bank to sell the shares and the 
latter undertook to do so. In May the Managing 
Director paid to the plaintiff a sum of money which 
would be approximately the equivalent of the net sale 
procecds of the shares at Rs, 66 per share and 
falsely represented that the shares had been sold at 
that figure. The Bank went into liquidation in 
December and the plaintiff was placed upon list A 
of contributories in respect of the said sliares on the 
ground that he remained a registered share-holder, 
and was compelled to pay the amounts of the calls 
made in the liquidation. He brought a snit to 
recover the amount paid by him from the Bank on 
the ground that the Managing Director in the 
course of his employment by the defendant Bank 
was guilty of neglect and misconduct towards the 
plaintiff in not selling the said shares: 

Held, that the plaintiff had no cause of action 
against the Bank. [p. 262, col. 1.] 

Houldsworth y. City of Glasgow Bank, (1880) 6 A. 
C. 317; 42 L. T. 194; 28 W. R 677; Addlestone Linoleum 
Co., In re, (1888) 37 Ch. D. 191 al p. 198; 67 L. J. Ch. 
249; 58 L. T. 425; 36 W. R. 227, reliod upon. 


Appeal against the judgment of Mr, 
Justice Macleod, dated the 17th November 
1916, reported as 38 Ind. Cas. 717. 


Mr. Strangman, Advocate-General (with 
him Messrs. Inverartty, Setalvad and Desai), 
for the Appellant. 

Messrs, Weldon and Mulla, forthe Respond- 


ent, 


JUDGMENT.—The first plaintiff, through 
his three nominees, the 2nd, 3rd and 4th 
plaintiffs, was the owner of 161 shares in 
the Indian Specie Bank. In the month of 
April 1913, upon instructions from the lst 
plaintiff, the share certificates and blank 
transfers executed by the nominal regis- 
tered holders of the shares were handed to 
the Managing Director of the Specie Bank 
who undertook to sell the shares on som: 
mission. The Managing Director, in the 
morth of May, paid in respect of the shares 
a sum of Rs. 10,500, which would be ap» 
proximately the equivalent of the net sale- 
proceeds of the shares at Rs. 66 per 
share, and he represented that the shares 
had been sold at that figure. The Specie 
Bank went into liquidation in or abcut 
the month of December 1913. The 2nd, 
8rd and 4th plaintiffs were thereafter placed 
upon list A of contributories in respect 
of the said shares atanding in their name 
on behalf of the Ist plaintiff, on the ground 
that they remained registered share-holders, 
It is not disputed that the representation 
of the Managing Director of the Bank 
that the shares had been sold was fals 
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In consequence of the shares not having 
been sold, the Ist plaintiff has been obliged 
to pay the amounts of the calls made in 
the liquidation aggregating in all Rs. 8,050 
with interest up to payment amounting to 
Rs. 219, and these sums he seeks to re- 
cover from the Bank in liquidation on the 
ground that the Managing Director in the 
course of his employment by the defendant 
Bank was guilty of neglect and misconduct 
towards the plaintiffs in not selling the 
said shares; and that the direct con- 
sequence of such neglect ‘and misconduct 
has been that the 2nd, 8rd and 4th plaint- 
iffs were placed upon list å instead of 
list B, and that the Ist plaintiff has been 
obliged to pay the calls on the said shares 
as aforesaid; and that in any event the 
plaintiffs have teen deprived of their rights 
to indemnity against a purchaser. 

The suit was dismissed in the Trial Court 
on the ground that the plaintiffs had re- 
ceived full consideration for the shares, and 
that there was no loss to them in so re- 
maining owners The learned Judge re- 
marked: 

“it would be a very strange contradiction 
if the plaintiffs, having been placed upon 
the list of contributories in spite of certain 
facts (brought to the notice of the Court at 
the time of settling the list) and having 
paid the calls, should be entitled on the 
same facts to recover the amont so paid to 
the liquidators in an action.” 

In our opinion the plaintiffs have no canse 
of action. According to the desision of 
the House of Lords in Houldsworth v. City 
of Glasgow Bank (1) (an action based upon 
misrepresentation) a share-holder contracts 
to contribute a certain amount to be applied 
in payment of the debts and liabilities of 
the Company, and it is inconsistent with 
his position as a share-holder, where he 
remains as such, to claim back any of 
that money. He must not directly or indirect- 
ly receive back any part of it, 


The same principle wasapplied in In re 
Addlestone Linoleum Company (2), where 
persons upon being registered as share- 
holders songht to recover as damages for 
breach of contract or otherwise in respect 


_ (1) (1880) 5 A. O. 317; 42 L. T. 194: 28 W. R. 677. 
' (2) (1888) 37 Ch. D. 191 at p. 198; 57 L, J. Ch. 249; 
E8 L. T, 428736 W. R. 227. 


`- of competition between 


of the issue of fully paid up shares the 
amount which they had had to pay as 
contributories in the winding-up upon 
shares which were not in fact fully paid 
up. Mr. Justice Kay, whose desision was 
affirmed in the Court’ of Appeal, observ- 


* ed:— 


“Practically, what these applicants are 
seeking to recover by their proof is a 
dividend in respect of the #£2-10s. 
per share which they have been compelled 
to pay in the winding-up. But as share- 
holders they have contracted that they will 
pay this money, and that it shall be first 
applied in payment of the creditors whose 
debts are not due to them as members of 
the Company—that is, they are practically 
admitting their liability to pay the £2 10s. 
per share to such other ereditors and 
yet seeking to get part of it back out of 
the pockets of those very creditors them- 
selves. I sonfess it seems to me that the 
money so claimed is not only claimed in 
the character of members but that the 
claim is just as. unreasonable as if it 
were a claim of dividends or profits, and 
that, accordingly, if comes : within the 
words ‘or otherwise’, which I have read. 
from section 38.” 


Section 38 corresponds with sestion 61 
of the Indian Companies Act of 1882, Sub- 
section (g) of that section is as follows: — 


“No sum due to any member of a 
Company, in his character of a member, 
by way of dividends, protits, or otherwise, 
shall be deemed to be a debt of the Com- 
pany, payable to such member in a case 
himself and any 
other creditor not being a member of the 
Company; but any such sum may be taken 
into ascount, for the purposes of the final 
adjustment of the rights of the contributories 
amongst themselves.” 


In the case of the Specie Bank there 
is no probability that the assets will ever 
suffice to pay the claims of the cerditors 
in’ full,-and, therefore, there is no chance 
of any final adjustment of the rights of 
contributories amongst themselves. It is 
improbable, having regard to the decision of 
the Master of the Rolls in Burgess’s case, 


Hull and County Bank, In re(3), that 
(3) (1880) 15 Ch. D. 507; 49 L. J. Oh. 641; 48 L. T, 
45; 28 W. R. 792. Hoos 
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even if there were surplus asseta, the plaintiff 
would be entitled to recover in respect of 
his present claim. 
- Wé dismiss the appeal with costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Secoxp Civit Appear No. 972 or 1918. 
Janoary 26, 1917, 

Present:—Sir Donald’ Johnstone, Kr., Chief 
Judge, and Mr. Justice Shah Din. 
Musammat BEGAM—Derenpanr— 
* APPELLANT 
versus 
JALAL DIN— PLAINTIFE AND ANOTHER 


— DEFENDANT— RESPONDENTS. 
Muhammadan Law- Succession—Step-son, whether 
heir to step-mother. : 
Under the Muhammadan Law astep-gon is not an 
a to the property of his step-mother. [p. 263, col; 
i 4 


“Second appeal from the decree of the Divi 
ie Judge, Ludhiana, dated the 25th April 


.. Pandit Rambhoj Datta, for the Appellant. 
Mr. Manohar Lal, for the Respondents, 


JUDGMENT.—The house regarding which 
the present dispute has arisen is admittedly 
` in the possession of. defendant No. 2, Musam- 
mat Begam, daughter of Banna, tawaif. On 
the 21st April 1911 defendant No. 3, Rai 
Fatteh- Muhammad Khan, son of Rai Imam 
Bakhsh Khan, executed a deed of sale of this 
‘house for Rs. 1,400 in favour of plaintiff, 
‘Jalal Din. As defendant No. 2 refused to 
vacate the house, the plaintiff frst brought 
an ejectment suit whieh, however, was dis- 
‘missed on the ground that the relation of 
landlord and tenant did not exist between the 
parties. He -then-brought the present suit 
for possession with a olaim for Rs. 16 by way 
of rent or damages at the rate of Rs. 3 per 
mensem, Defendant No 1, Musammat Wala- 
yaio, daughter of Miro Mirasi, has been im- 
pleaded by the plaintiff because she also is 
in possession. Defendant No. 3, of course, 
supports the plaintiff, defendant No. 2 resists 


the claim and defendant No. 1 has absented: 
horself altogether.. Certain matters were 


nut very clearly stated by the parties at the 
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early stages of the oase, but itis not neses- 
sary for us to go through all the different 
allegations made. We can take it that the 
real facts and essential points in the case are 
as . follows:—Sometime in the sixties Rai 
Imam Bakhsh Khan aforesaid married a 
woman of the name Rani, who wasa pro- 
stitute. In 1882, Musammat Rani purchased 
the house in suit, and not long after that Rai 


. Imam Bakhsh Khan died, leaving defendant 


No. 3 as his son by another wife. Musammat 
Rani lived till 4th November 1902, and there 
18 absolutely nothing to show that up to that 
time anybody else ever exercised any domi- 
nion over the house; but very soon after, 
viz., In the following year, defendant No. 3 
mortgaged the house to one Buta 
Mal Later, Buta Mal sued defendant 
No. 3 fcr the money due to him and attached 
the house and had it auctioned in 1909, but 
the auction sale was set aside in 1910 on 
defendant’ No. 3 settling up with Buta Mal. 
It seems that defendant No. 2 did not inter- 
vone at allin those proceedings. Defendant 
No. 2 olaims the whole house as heiress of 
Musammat Rani.whom she galled her aunt, 
and upon a gift by the aunt to herself. Now 
it is admitted, and is quite clear, that she is 
not the niece of Musammat Rani at all, and 
we can find no proof of the gift either. 
Therefore, it is fairly clear that defendant 
No. 2 has no real legal title to the house at 
all, But this does not dispose of the whole 
case, for the plaintiff is out of possession, as 
we shall shew later, and he must prove his 
title before he can oust defendant No. 2, even 
if shs is a mere trespasser. 

` Defendant No. 3 has all along seen this 
difficulty and, therefore, his Counsel argues, 
first, that he is the heir of Musammat Rani; 
secondly, that if he be the heir, then defend- 
ant No. 2 can only resist his claim on the 
score.of long adverse possession; and thirdly, 
that whatever possession defendant No. 2 
may have had, it was certainly not adversé 
to him until 4th November 1902 when 
Musammat Rani died. In our opinion the 
plaintif’s oase fails on the first of these 
points. No argument is necessary, and no 
authority need be sited, for the proposition 
that defendant No. 3, as the step-son of 
Musammat Rani, is not heir to her- property 
under Muhammadan Law. Mr. Manohar 
Lal has striyan tə shew that there is no 
slear rule of Muhammadan Lav on the 
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subject, and he quotes Tyabji’s book on 
Muhammadan Law, page’ 620. That 
authority names all successive heirs to 
property ending with the Crown; ard we 
cannot find step-sons anywhere and ib is 
impossible to hold from this that step-sons 
are not excluded. In short, even that book 
is clear, and all the authorities are agreed, 
that a step-son has no right of inheritance 
under the personal law of the parties. The 
lower Appellate Court has then tried to 
bring in Punjab agricultural custom in some- 
thing like the following manner:—The family 
is governed by custom in all matters of in- 
heritance ; Musammat Rani being the wife of 
Rai Imam Bakhsh Khan, by that custom, 
‘all her property merged in his estate ; there- 
fore, defendant No. 3 succeeded to this house 
on his father’s death, Musammat Rani died, as 
already stated, in 1902, and limitation did 
not begin to ran against defendant No. 3 
until the date of her death. This appears 
to us to be built up upon mistaken 
ideas. There is no indication whatever 
that up to Musammaé Rani’s death Rai 
Fatteh Muhammad Khan ever treated 
the house as his own, and there seems 
to be no reason why it should not be held 
that Musammat Rani at the least held adverse- 
ly to him from the date of her husband’s 
death, an event which took place much more 
than twelve years before suit. Besides this, 
there is nota particle of evidence on the 
record to shew that the parties do follow 
“custom ” in matters of inheritance, and also 
we are not aware of any declared custom 
under which defendant No. 3 would succeed 
to Musanvmat Rani at all. In short, it ap- 
pears that the plaintiff has no “title what- 
ever. 


Lastly, an attempt is made on behalf of 
the plaintiff to shew that it is he (defendant 
No. 3) who has been in possession inthe 
proper sense of the word since Musammat 
Hani’s death, and not defendant No.-2. The 
lower Appellate Court talks about the defend- 
ant No. 3's “symbolical possession of the 
house till lately.” We cannot assent to thig 
way of looking at the matter. Nobody has 
ever tried till recently to oust defendant No. 
2 from the house; she has been living in it 
admittedly without paying rent, and even if 
she made no objection in 1903 or 1909 or 
1910 to defendant No. 8 dealing with the 
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house, this certainly did not divest her of 
possesstun or put possession into the hands of 
deferdant No. 3. We are satisfied then that 
there is no possible ground on which the 
plaintiff’s claim can succeed; and we accept 
the appeal, set side the decree (to which the 
plaintiff is only entitled if defendant No. 3 
was the owner) and we dismiss the plaintiff's 
claim with costs throughout. 
Appeal accepted, 


BOMBAY HIGH COURT. 
ORIGINAL Civit Jorispicrion Suir No. 935 
or 1915. 

March 30, 1917. 
Present:—Mr. Justice Beaman. 
MAHOMEDALTI ADAMJI PEBRBHOY 
AND OTHERS — PLAINTIFFS 
VETSUS 


Tan SECRETARY or STATE vor INDIA 
IN COUNCIL—Derenpanr. 


Resumption of land—Sanad, construction of— 
Resumption committee—Majority award, validity of— 
Arbitrators and valuers, distinction between, 

In the absence of a special provision parties 
confiding their differences to the judgment of a 
body made up of an uneven number of individuals 
ought to be understood as implying that they would 
accept the decision of the majority of them. [p, 
286, col. 1.] 

A resumption termin a sanad provided that if 
Government wanted to resume the land it could 
do so on the payment of a just valuation, such 
valuation to be determined by a committee appointed 
by Government. The latter resumed the land and 
appointed a committee to determine the valuation. 
The majority of the committee fixed a certain valua- 
tion and the Government paid the sum fixed by 
the majority. The plaintiff contended that the com- 
mittee was a board of arbitrators and had no power 
to give a majority award: 

Held, that when the sanad was drafted it was the 
understanding and within the contemplation of alt 
the parties to it that the determination of the just 
value of the land to be made by a committee 
appointed by Government should be accepted, if that 
determination represented tlie concurrent opinion 
of a majority of such committee, and that, therefore, 
a a tea contention was unfounded. [p. 266, 
col, 2. 


Mr. Mulla: (with him Messrs. Jinnah and 
Desai), for the Plaintiffs. 

Mr. Kanga (with him Mr. Strangman), for 
the Defendant. 

JUDGMENT.—The preliminary point 
I am asked to determine is in effect this; 
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Whether the decision of a valuation commit- 
tes appointed by Government under the 
resumption term of the plaintiff’s sanad 
must be an unanimous decision of the 
committee or may be a majority decision? 
The resumption term provides that a just 
valuation shall be paid and that such a 
valuation is to be determined by a commit- 
tee appointed by Government. The defend- 
ant’s contention in the briefest form is 
that in all such connections the word 
“sommittee” necessarily connotes a majority. 
No case can be given, it was argued, of 
any committee appointed to settle any 
matter as yet uncertain where by implication 
if was not intended that a majority decision 
should be the decision of the commiitee. 
On the other hand the plaintiffs contend 
that notwithstanding the use of the word 
“committee” this part of the resumption clause 
read as a whole provides for an ordinary 
submission to arbitration. 

The point on a first view would seem 
to be of the simplest. Such difficulties as 
it may give rise to have been occasioned 
by the decisions of the English Courts, 
that in all cases of submission to arbi- 
trators the resultant award must be an 
unanimous award of the arbitrators named. 
And it is very difficult to discover in 
principle or reason any ground upon which 
a valid distinction could be drawn between 
the case of three arbitrators appointed by 
parties to a dispute and three valuers. In 
the cases of Carus- Wilson, Inre (1) and Dawdy, 
In re (2) the point of primary importance 
was whether the valuation of valuers was 
an award within the meaning of the 
Common Law Procedure Act and as such 
could be impeached in the Courts. But in 
the judgments, the learned Judges took 
particular pains to distinguish between the 
object with which arbitrators and valuers 
are appointed respectively; and upon that 
ground they proceeded further to mark off 
the different limits within which the 
activities of arbitrators and valuers res- 
pectively are intended to be confined and 
the resultant powers of superintendence 
which Courts may have over them. A 
very little reflection upon these distincticns, 


(1) Sat 18 Q. B. D. 7; 66 L. J. Q. B. 580; 55 L. 
T, 864; 35 W. R. 43 

(2) (1885) 15 Q. B. D. 426; 64 L. J. Q. B. 574; 53 
L. T. 800. 
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which have afterwards been embodied in 
all authoritative text-book writings, will 
show that even if they are valid as far 
as they go, they do not touch the princi- 
here in con- 
troversy. Bat the defendant’s argument 
has been made to depend primarily upon 
the committee appointed under the resump- 
tion term being a committee of valuers 
and not of arbitrators. It is true that as 
the argument developed, and it began to 
be perceived that this contention would 
not go the length of giving valid distinctions 
for the purposes of unanimity between 
the two classes of cases under examination, 
much greater stress was laid upon what 
was alleged to be the connotation of the 
word “sommittee.” In the case of United 
Kingdom Mutual Steamship Assurance Asso- - 
ciation v. Houston (3) Mathew, JJ, 

ruled very emphatically that where it 
was a trne case of arbitration and there 
had been a submission to more than one 
arbitrator, unless all the arbitrators con- 
curred in the award, there could be no 
arbitration award at-all. Now, if that be 
trne of an arbitration committed to two 
or more arbitrators without any special 
provision, in the case of this agreement, 
as I began by saying, it is extremely 
diffeulé to find any ground in reason or 
principle why the same rule should not 
govern a valuation, pure and simple, com. 
mitted to two or more valuers, In either 
case if we start by using the word 
“committee” in the sense that parties to an 
arbitration commit the matters in difference 
between them to the decision of an arbitrator 
or body of arbitrators, there would be little 
difficulty in denominating that body in accord- 
ance with atrict legal usage as a committee of 
the matters in dispute at the hands of the 
parties at variance. Yet so naming collec- 
tivaly the individuil arbitrators nominated 
could hardly be said to take the case out 
of the authority of the current of English 
should have 
thought that in every oase of the kind, 
whether the persons concerned were arbitra- 
tors in the strict sense or mere valuers 
assuming the parties relying upon their 
decision had committed the matters in difer- 
ence or to bə in difference between them to 


(3) (1896) 10. B. 567; 65 L. J. Q. B. 484. 
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their judgment and the members were capable 
of yielding a majority decision, as a matter of 
sommon sense it would have been. presumed 
that the parties intended to accept any 
such decision of the majority. It . is 
easy to put cases where there may be 
such a submission to arbitration or appoint- 
ment of valuers and no majority decision 
has been some to. As inthe case before 
me the plaintiffs asked what would have 
been the result if each of thethree mem- 
bers of the committee valued the property 
in dispute differently. Such considerations 
do not, in my opinion, give rise to any 
real difficulty The answer is plain. In 
all cases of that kind, there is no majority 
decision of the committee, or to take the 
other supposition, the body of arbitrators, 


. I am, however, wholly unable to disaover, 


as I said, any reason which commends itself 
to me for applying one rule in the case 
of arbitration and another in the case of 
a committee of valuers. I doubt much 
whether the defendant’s main contention 
here, wz. that a committee connotes a 
majority of a committee, would be sufficient. 
But I do emphatically think that all. com- 
mon. sense would point to the adoption ‘of 
the construction I am asked to put upon 
this resumption term by the defendant. I 
should not have had the least hesitation in 
doing so but for the embarrassment caused 
by the view taken in England of analogous 
eases of arbitration. There can, I think, 
be little doubt, however,, but that the 
English Courts were quite satisfied with 
the distinctions they drew so emphatically 
between the cases of arbitrators proper 
and mere valuers, and would have employed 
them, had if been necessary to do so, to put 
such a decision as that which I am called 
upon to give here upon a different ground 
from such a decision as that tn the case 
of United Kingdom Mutual Steamship Assur- 
ance Association v. Houston (3). My own 
feeling is that while no such distinction 
upon an exhautive analysi3 would-be found 
to be valid, the real answer is that in 
every case of the kind in the absence of 
special provision, parties confiding their 
differences to the judgment of a body 
made up of an uneven number of individuals 
ought to be understood as implying that 
they would accept the decision of the 
majority of them. There was certainly 
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nothing in the actual wording of the 
resumption term in the sanad before me 
repugnant to such a construction, ` nor 
have I the least doubt that when tat 
sanad was drafted it was the understand- 
ing and within the contemplation of all the 
parties to it that the determination of the 
just value of the land to be made by a com- 
mittee appointed by Government should be 
accepted if that determinatinn represented 
the concurrent opinion of a majority of such. 
eom mittee. 

In that view, I find upon the preliminary 
point raised by the defendant that the 
valuation agreed upon by the majority of 
the committee appointed by Government 
is the valuation expressed to be determin- 
ed and so- made binding upon both the 
parties to the resumption term in the 
sanad. 

Upon the first preliminary issue, which 
is really merely introductory, I hold as a 
matter of form’ rather than substance 
that the three persons named therein were 
not arbitrators but constituted a committee 
of valuers contemplated in the resumption 
elause of the sanad. On the second L 
have already found. It is unnecessary to find 
upon the third issue. 


‘The suit will now be dismissed with all 
costa, 
Suit dismissed. 


PUNJAB CHIEF COURT. 
Frest Crvin APPRAL No. 542 or 1914. 
` February 2, 1917. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Sheh Dir. 
AMIR CHAND—Ptaintitr—APPELLANT 
VETSUS 
AMAR SINGH AND otaers—Drrenpants— 


. RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), ss. 19, 20— 
Notice to pre-emptor, defective—Suit, whether barred. 

“ Where a notice issued by the vendors to a pre- 
emptor under section 19 of the Punjab Pre-emption 
Act does not state the price at which the vendors are’ 
willing to sell, and the vendors sell the land before 
the expiry of three months after the. issue of 
notice, the notice is bad and the pre-emptor’s right 
of suit is not barred thereby. [p. 267, col. 2.] 

A notice by the owners of a half share in the 
property comprised in the sale does not debar a pre. 
emptor from suing to pre-empt the whole bargain. 
[p. 267, col, 2] Ba 
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First appeal from the decree of the 
District Judge, Jullundur, dated the 17th 
December 1913. -> 

The Hon'ble Mr. Fazl-i- Hussain, for the 
Appellant. ` 

Messrs, Morrison and Lal Muhammad Datta, 
for the Respondents. 

JUDGMENT.—On the 9th of June 1912 
defendants Nos. 2, 8 and 4 in this case 
sold the land in suit to defendant No. 1. 
Two sets of plaintiffs sued for pre- -emption 
namely, Amir Chand, Khatri, and nine 
Jats of the village in which the land -is 
situate. The lower Court has given a 
decree to those nine pre-emptors and Amir 
Chand has appealed. It has been found 
by the lower Court that Amir Chand has 
a superior right of . pre-emption as being 

a collateral relative of the vendors. "Amir 
Ohand has expressed his willingness tọ. pay 
the full price, Rs. 21 600, which sum, it 
may be said further, the lower Court has 
found to have been paid in full and fixed 
in good faith. That Court has nevertheless 
preferred the second batch of plaintiffs to 
Amir Chand on the . ground that Amir 
Chand has lost his right by. reason of a 
notice that was served on him, and on this 
ground Amir Chand’s suit has’ been dis- 
missed. He has appealed, and obviously 
the only ‘question for us to consider 19 
whether the notice in question does really 
deprive Amir Chand of his right to sue. 

Defendant No. 2 owns half of the land, 
Defendants Nos. 3 and 4 own the other 
half, On the 13th March 1912 defendants 
Nos. 3 and 4 applied to the District Judge 
under the Act that notice should be given 
to Amir ‘Chand and other pre-emptors of 
‘their intention to sell. On the back of 


this notice Amir Chand replied that he- 


did not know anything about Court pro- 
seedings and that the notice- might be sent 
to his ‘brother, Fakir @hand. - In the 
notice from the Court it was intimated 
that the case wonld come ‘on -for: hearing 
on the 18th of May 1912. -No appearance 
was put in on that day apparently, but on 
the 14th of June 1912 Fakir Chand appear- 
ed and said that he was ready to buy. 
present suit by Amir Chand was brought on 
_the llth of July 1913. 
within a“ year of mutation of names in 
faveur of vendee, but of course is much 
beyond: the three months’ 
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-statutory time - 


267 


provided by the Act lin cases in which 
notice has been given.. Now it seems to 
us that Amir Chand is not barred in any 
way by the aforesaid proseedings taken by 
the, verdors. In the first place, the notice 
itself is very defective. No price is stated. 
In the application to the Court if is 
simply said such and such rate for baran: 
suchand such rate for chaht and such and 
such rate for landin possession of ocou- 
pancy tenants. In the notice actually 
served upon Amir Chand not even these 
details are given. Probably these defects 
alone are sufficient to save Amir Chand, 
but there are many further defects. No 
copy of application seems to have been given 
to Amir Chand. Next, the sale to defend- 
ant No. 1 was effected onthe 9th of June 
1912, This sale gave Amir Chand an 
immediate cause of ‘action, and any notice 
that he had ‘received previously became a 
piece of waste paper in view of the fact 
that on the date of the sale three months 
had not expired. It would obviously have 
been idle for Amir Chand to go to the 
vendors and say on the lOth June 1912, “T 
am willing to buy the land,” oeni 
as that land had already passed out of their 
ownership. Thirdly, tbe most important 
point of all is that, whereas the notice 
aforesaid intimated only the intention of 
the defendants Nos. 3 and 4 to sell their - 
half share, the actual sale was cf the land 
of all three defendants Nos. 2, 3 and 4, 
It appears, therefore, that the bargain now 
in question is a totally different bargain from 
that offered in the notice. 

= The lower Court, in deciding issues Nos. 1 
and 2 regarding the notice and its effect, relies 
upon two Allahabad rulings which are wholly 
inapplicable tothe case and need not be dis- 
cussed further. 

- We, therefore, find that Amir Chand is 
in no way affected in this case by the 
proceedings of defendants Nos. 3 and 4 
decribed above, and as every other point in 
the case has been fonnd by the lower Court, 
and correctly found, in his favour, it only 
remains for us to accept this appeal with 
costs and to give Amir Chand the neual 
pre-emption decree allowing him three months 
from the present date within which to pay 
the sum of Rs. 21,600. If he fails to pay 
that sum within toe time tixed, the suit will 
be deemed dismissed with costs. If he pays 
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as directed, the decree in favour of Umra, 
Khairati and otkers, the Jats aforesaid, will 


stand dismissed with costa. 
Appeal accepted. 


MADRAS HIGH COURT. 
Civin MisceLuanrous Seconp APPEAL No. 109 
or 1915. 

December 8, 1916. 
Present:—Justice Sir-William Ayling, KT, 
and Mr. Justice Seshagiri Aiyar. 
NIMMALA MAHANKALT, MINOR, BY 
auagpian GORREY GANGIAH— DEFENDANT 
— COUNTER- PETITLONER—~APPELLANT 
VETESUS 


KALLAKURI SUBBA RAO AND ANOTHER 


PLAINTIKFS— PETITIONERS — RESPONDENTS, 

Limitation Act (IX of 1908), Sch. T, Arts. 181, 182, 
applicability of——-Mortgage decree-—Appeal-— Applica- 
tion for decrce absolute—-Limitation, commencement of 
— Civil Procedure Code (Act V of 1908', O. XXXIV, 
r, 8-~Procedure, law of, retrospective effect of. 

In matters of adjective law, the rules of procedure 
which are in force at the date on which the right to 
make an application acorues govern the application, 
[p 268, col. 2.] 

Where an appellate decree confirms the decree 
of the first Court and is silent regarding the time 
fixed for payment by the Court of first instance, 
a further period cannot be given for payment from 
the date of the appellate decree, and the party 
in default is not entitled to reckon the time from the 
date of such decree. [p. 259, col. 1.) 

But a party who is not bound to perform any act 
under the decree of the first Court and appeals to 
get a larger benefit than what the decree grants him 
is ontitled to reckon the period in his favour from the 
date of the appellate decree, provided he has not 
disobeyed any direction given by the first Court. [p. 
269, col, 2.) 

A mortgage decree was passed on 28th Soptember 
1908, fixing 28th March 1909 as the date of payment. 
The decree-holder appealed against the decree and 
the final decree was passed by the High Court on 
29th July 1910. Inthe meantime the Civil Pro- 
cedure Code of 1908 had come into force. On 18th 
Jnly 1918 the decree holder made an application for 
the execution of the decree, and on 19th Angust 
1914 applied for a decree absolute: 

Held, that the application was governed by 
Article 181 of the Limitation Act, inasmuch as on 
the date that the right to apply for an order absolute 
accrued the new Code of Civil Procedure had come 
into force, but that the application being within 
three years of the date of the appellate deorece it was 
within limitation. [p. 268, col. 2; p. 269, col. 2.) 

Appeal against the decree of the Court 
of the Subordinate Judge, Kistna at Ellore, 


in Appeal Suit. No, 24 of 1915, pre- 
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NIMMALA MAHANKALI U. KALLAKURI SUBBA RAO, 


(1917 


ferred against the order of the District 
Munsif, Bhimavaram, in Civil Miscellaneous 
Petition No. 1822 of 1914, in Original Suit 
No. 274 of 1907 on the file of the Dis- 
trict Munsif’s Court, Narasapar. j 

Mr. V. Ramadoss, for the Appellant, 

Mr. B. Somayya for Mr, P, Narayanamurthi, 
for the Respondent. 

JUDGMENT. —The decree in the original 
suit was passed on the 25th of September 
1908. lt gave the judgment-debtor six 
months to pay the amount of the deoree; 
consequently the decree-holder could have 
executed the decree only after the 28th 
of March 1£09. On the Ist of January 
1909, the new Code of Civil Procedure 
came into force. Order XXXIV of the 
Code enacted new rules of procedure for 
the execution of mortgage decrees. Against 
the decree of the first Court, the decree- 
holder appealed first to the District Judge 
and then to this Court. The final decree 
on second appeal was passed on the 29th 
of July 1910. “An application for execution 
was presented on the 18th of July 1913, 
that is, within three years of the final 
appellate decree. The present application 
was made on the 19th August 1914 for 
a decree absolute. It was objested by the 
defendant that this application was barred 
by time. The Subordinate Judge disallowed 
the objection and granted execution. Hence 
the appeal. i 


The first point taken by Mr. V. Rama- 
doss is that the Artiole applicable to the 
application is 161 of tbe Limitation Act 
and not Article 182. Wethink he is right, 
Mr. Somayya contended that as, on the 
date of the Munsif’s decres, the new Code 


had not come into force and as it was’ 
well settled under the Transfer of Pro- 
perty Aot that applications for orders 


absolute were governed by Article 1£2, his 
client was entitled to apply for the order 
absolute as if he were presenting an exe- 
cution application. The point is one of 
first impression, but we think, after con- 
sideratior, that the contention ig not well 
founded. On the date the right to apply 
for an order absolute acerned, the new 
Code was in force and in matters cf 
adjective law, the :ules of procedure which 
are in forces at the date the right to 
apply accrues, would govern all the appli- 
cations, We think, therefore,’ that tie 


Vol. XLI] 
JAGABANDHU PAL V. HALADHAR PAL, 


application was governed by Article 151 
and not by Article 182. The decision in 
Mghammad Husain v. Abdul Kareem (1) is 
not against this view. In that case, the right 
to apply had accrued under the Transfer of 
Property Act and the earlier applications were 
all madeunder the said Act, It was held, follow- 
ing Abdul Majid y. Jawahir Lal (2), that such 
applications were in execution and that the 
decree-holder having acquired a right to 
apply in a particular manner under the 
Transfer of Property Act, that right was 
not taken away by the provisions of Order 
XXXIV. That decision is not applicable 
to a case where a right accrues for the 
first time under the new Code, which has 
provided a complete remedy forsuch appli- 


‘cations. The decisions in Lakshmi Achi v. 
Subbaramna Atyar (3), Bent Singh v. 
Barhamileo Singh (4) and Madho Ram 


v. Nihal Singh (5) support this position, 
although the learned Judges in some of these 
cases have held that even under the Transfer 
of Property Ast, the application- should 
have been under Article 181 of the Limita- 
tion Act. 


$ 

The next point for consideration is whe- 
ther under Article 181 of the Limitation 
Act, the time begins to run from the date 
fixed in the original decree for payment 
or from the date of the decree in second 
appeal. The decisions are practically una- 
nimous that where the appellate decree 
confirms the decree of the first Court and is 
silent regarding the time fxed for payment 
by the Court of First Instance, a further 
period would nob be given for payment 
from the date of the appeal decree. 
Ramaswamt Kone v. Sundara Kone (6) and 


Thathara Nannabha Chetty v. Kuppal Krishnam- - 


mal (7). A farther proposition follows 
from these judgments, namely, that the party 
in default is not entitled to reckon the time 
from the date of the appellate decree, 


(1) 29 Ind. Cas. 237; 39 M. 544; 17 M. L. T. 424, 
(2) 23 Ind. Cas, 649; 36 A. 350; 12 A. L. J. 624; 16 
Bom. L. R. 895; 18 ©. W. N. 983; 19 0. L. J. 626; 27 
M. L. J. 17; (1914) M. W. N. 495; 16 M. L. T. 44, 1 
L. W. 483 {P. C.). g 
(3) 29 Ind. Cas. 142; 39 M. 488; 2 L. W. 403; 28 M. 
L. J. 490; (1915) M, W. N. 327; 17 M. L. T. 385. 
(4) 28 Ind. Cas. 211; 19 C. W. N. 473; 22 ©. L. J. 66. 
(5) 30 Ind. Cas. 494; 38 A. 21; 13 A. L. J. 985 
(6) 31 M. 28 at p. 30; 17 M. L. 4. 495; 3 M. L. T. 26, 
(7) 16 Ind. Cas. 799; 14 M, L, T, 194, 
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The position of a party who is mot 
bound to perform any act under the 
decree but who appeals to get a larger 
benefit than what the first Court’s decree 
granted him is not covered by any 
direct authority. The principle applicable 
to such eases is that ordinarily the decree 
executable is the desree in appeal, see 
Manavikraman v. Unniappan (8): and if 
the decree-holder has not disobeyed any 
directions given by the first Court, he 
would be entitled to reckon the period in 
his favour from the date of the appellate 
decree. The observations of Benson and 
Wallis, JJ., in Ramaswami Kone v. Sundara 
Kone (6) lend support to this proposition: and 
we think it is sound in principle and isin 
consonance with justice. We are, therefore, 
of opinion that even under Article 181, 
the right to apply acorued to the res- 
pondent only on the passing of the decree in 
second appeal. It was conceded that if 
time accrued from the date of the appellate 
decree, the present application would not 
be barred by limitation. We must, there- 
fore, hold that the order of the Subordi- 
nate Judge is right and dismiss the ap- 
peal. Each party will bear his own costs 
in this Ccurt. 
Appeal dismissed, 


R.P. 
(8) 15 M. 170; 2 M. L. J. 23; 5 Ind, Dec. (N. 5.) 


CALCUTTA HIGH COURT. 
A PPEAL FROM ORDER No. 387 or 1915. 
June 22, 1917. 
Present: —Mr. Just'ce Beachersft and 
Mr. Justice Walmsley. 
JAGABANDHU PAL CHOWDHURY 
AND OTHERS——d UDGMENT- DEBTOR8—-APPELLANTS 
VETSUS 


HALADHAR PAL CHOUDHURY anp 


OTHERS—- Decres-HOLDERS— RESPONDENTS, 

Guardian and Wards Act (VIII of 1890), s. 30— 
Transfer of minor's interest tn decree by certificated 
guardian without leave of Couri, whether can be ques. 
tioned by judgment-debtor-—Morigage—Judgment-debtur 
assignee of mortgage decree, whether can execute decree 
—Mortgagors, one of several purchasing mortgagec’s 
interest— Rights of other morigagors. 

A judgment-debtor cannot question the validity 
of the transfer of a minor’s interest in the decree, 
made by his certidcated guardian without the leave 
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of the District Judge, so as to prevent its execution 
by the transferee. |p. 271, col. 2.] 

A judgment-debtor assignee of a mortgage decree 
can execute it by putting up the mor tgaged property 
to sale. [p. 27], col. 2.] 

Laldhart Singh v. Managar, Bhabatpura Estate, 12 
Ind. Cas. 70; 16 ©. W. N. 182, 140. L. J. 639, follow- 
ed. 

The purchase by one of several mortgagors 
of the mortgagee’s interest does not entitle the other 
mortgagors to apportionment of their debts so as to 


enable them to redeem their own shares in the mort- - 


gaged property. [p. 272, col. 1.] 

By an ekrarnama fourteen persons divided between 
themselves responsiblity fora mortgage-debt but only 
eight of them were actually interested in the mort- 
gaged property. After part payment of the mort- 
gage-debt by some of the persons, the mortgagee sued 
on his mortgage and got a decree, which was purchased 
by some of the mortgagors, who then applied for 
execution by sale of the mortgaged property: 


Held, that the eqnibies existing between the 
parties by reason of the ekrarnama could not 
be worked out in execution proceedings, even 
though some of the persons liable for the mort- 
gage-debt had individually paid off the shares of the 
debt due from them; but that the mortgagors who pur- 
chased the mortgage decree could not be allowed 
to sell the mortgaged property for the whole of the 
decretal debt, but only forthe balance on deduction 
of the shares of the debt due from them, [p..272, 
cols. 1 & 2.] 


Appeal against the decree vf the Second 
Subordinate Judge, Dacca, dated the 12th 
July 1915. 

Babus Dwarka Nath Ohakravarty, Hem 
Chandra Sen and Prakash Ohandra Pakrashi, 
for the Appellants. 

Babas Moheadra Nath Roy, 
Chandra Guha and Sasadhar Roy, 
Respondents. 


Rajendra 
for the 


JUDGMENT. 


Beacuorort, J.—This ig an appeal by the 
judgment-debtors against an order of the 
Subordinate Judge dismissing their objection 
and ordering execution to proceed in execu: 
tion proceedings on a mortgage decree, 

On the 23rd August 1894 fourteen 
persons took a patni lease in the names of 
four of their number paying a.salam: of 
Rs. 39,000. Partly for the purpose of 
raising the necessary funds money had 
been borrowed by different combinations of 
these persons. In one of these transac- 
tions a mortgage bond for Rs. 12,000 was 
executed on the 17th August 1894 by ten 
of the fourteen persons, though it was 
expressly stated in the mortgage bond that 
two of the ten had no interest in the pro- 
perty mortgaged. 
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On the 29th August 1894 the fourteen per- 
sons executed an ekrarnama, in which it was 
stated that the parties wished to settle their 
shares and make arrangements for the 
re-payment of the debts so as to avoid 
disputes in future. The interests in the 
patni allocated to individuals were sat ont 
in a schedule and the individuals were 
arranged in two groups; one group of six 
having 5% annas and the other of eight 
having 103 annasin the patni. The ekrar- 
nama setout in what proportion the debts 
were fo be borne by the two groups. In 
short, the 5f anna co-sharers took the 
liability for Rs. 15 ,500 and the 103 annas 
co- sharers the liability for the rest of the 
debts amounting to Rs. 30,000. The liability 
for the Rs. 12,000 borrowed on the mortgage. , 
was divided Rs. 4,000 to the 54 annas and 
Rs.-8,000 to the 103 annas co-sharers. 

The position with referenceto the mortgage 
was now somewhat peculiar. Although all 
fourteen persons had agreed among themselves 
to be liable for the debt, the individuals in 
each group being liable for the amount due 
from the groupin proportion to their shares 
in the patnz, only eight persons were actually 
interested in the mortgaged property. These - 
eight had 9¢ annas in the patni; two others, 
who joined in the mortgage without having any 
interest in the mortgaged property, had .47 
annas in the patni; the other four who did 
not join inthe mortgage had 2+ annas in the: 
patni, 

Various sums were subsequently paid by 
five of the persons and the payments were’ 
endorsed on the mortgage bond, but though 
it is stated on behalf of the appellants that 
they claim to have paid even more than their 
shares according to the ekrarnama, the 
figures have not been worked out so as to 
enable us to say whether that claim is 
justified or not. ~ 


In course of time the mortgagees sued on 
their mortgage and on the 12th March 1908 - 
gota decree, the amount then due being 
upwards of Rs. 20,000. On the 7th February 
1912 mortgagees sold their. rights for 
Rs. 18,000 to Haladhar, one of the original 
fourteen persons, and the representatives of 
Rajkishore, another of the original fourteen. 
Haladhar and Rajkishore were two of the 
mortgagors, Rajkishor’s interest in the 
patni being 12 annas outof the 53 anna 
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group and Haladhar’s 2 annas out of the 
105 annas group. 

The present application for execution was 
made by the purchasers of the mortgagee’s 
interest on the dlst March 1914. Objections 
to the execution were madeon behalf of the 
present appellants, who represent Jugal- 
kishor, who had an one-anna share in the 
paint out of the 5 annas, and Krishna, 
Mangal, Gangadhar and Jagabandhu, who 
had 3 aanas ont of the 103 annas. . 

The objection petitions contained a number 
of objections, but those urged before the 
Subordinate Judge appear to have been the 
following: (1) limitation: (2) that the 
Rs. 18,000 had been paid on behalf of all the 
debtors and accepted in full satisfaction of 
the decree; ` (3) that under Order XXI, rule 
16, of the Code of Civil Procedure one of 
the judgment-debtors could nut execute the 
purchased decree against the other judgment- 
debtor:; (4) that the equities existing bet- 
ween the parties by reason of the ekrarnama 
should be worked out in the execution 
proceeding and not by separate suit: (5) that 
as the transfer included transfer of the 
interest of a minor made by the certificated 
guardian without the permission of the 
District Judge the transfer was inoperative. 
The Subordinate Judge decided against all 
these contentions. 

The points now urged on behalf of appel- 
lants are: (L) that the transfer of the 
minor’s share is invalid, therefore, the trans- 
ferees cannot execute the decree as a 
whole, and as the extent of the minor's 
interest is unknown the decree is incapable 
of execution: (2) that the rights and 
liabilities of the parties can be worked 
out in the execution proceedings: (3) that 
the. present decree-holders being interested 
in a portion of the equity of redemption 
there ought to be an apportionment of 
the debt between the property held by 
them and the property held by other 
judgment-debtors: (4) that the purchase 
by some vf the debtors was really a 
discharge of the debt as contemplated by the 
ekrarnama. 

The first point taken depends on the 
effect of the transfer of a minor’s interest 
by a certificated guardian without the leave 
of the District Judge. Section 30 of Aet 
YILI of 1890 provides that such a transfer 
is voidable, not void, at the instance of any 
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other person, z.e., in addition to the minor, 
affected by the transfer. | In my opinion 
the objectors cannot question the validity 
of the transfer. They may be affected by 
action taken by the transfree subsequently 
to the transfer but they are not affected 
by the transfer itself. 

The fourth point would appear to have 
been presented to the- Subordinate Judge 
in a somewhat different light to that in 
which it has been put before us, tiz, on 
the footing thatthe objectors hal contributed 
to the purchase money, the purchase being 
made on behalf of all the judgment-debtors. 
We have not been referred to any portion 
of the oral evidence, and the ekrarnama on 
which reliance was placed to support the 
argument does not contain any provision 
asto the effect of a purchase of the mort- 
gage by some of the debtors, though thera 
is a provision that a co-sharer who pays 
the debt of another co-sharer in anticipa- 
tion of a snit will obtain the share in the 
patnz of the defaulting co-sharer. This clause 
is evidently not suffisient to establish the 
contention put forward, assuming for the 
sake of argument that the ekrarnama may 
be referred to to work out the equities between 
the parties. 

A somewhat similar point which 
perhaps have been advanced, though in 
fact it was not, is that the purchase was 
in substance, though not in form, a redempa 
tion of the mortgage and that the right- 
of the transferees were those possessed by 
one of several mortgagors who redeems 
the mortgage. The point in essence differs 
from that based on Order XXI, rule 16, 
which was taken before the Subordinate 
Judge, and which the learned Pleader for 
the appellants expressly abandoned before 
us. But there is authority in Jaldhari 
Singh v. Manager, Bhabatpura Estate (1) that 
a judgment-debtor assignee of a mortgage 
desree can execute it by putting up the 
mortgaged property to sale. 


For the third point the learned Pleader 
for the appellants admits that he can 
show no authority. His argument is that 
this is the converse of the case contemplated 
by section 60 of the Transfer of Property 
Act and that as a mortgagor is entitled 
to redeem his own share when the mort- 


might 


(1) 12 Ind, Cas, 70; 16 C. W. N. 182; 14 C. L. J. 639, 
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gagee has acquired the share of a mort- 
gagor, the same rule applies when a 
mortgagor has acquired the interest of the 
mortgagee. He argues that the rule is 
founded-on the union in the same person 
of the interest of the mortgagee and of 
one or more of the mortgagors, and as 
it applies when the mortgagee acquires 
the interest of a mortgagor it ought to 
apply also in the converse case. But 
the rule is not founded on the union of 
the two interests in one person, but on 
a result which follows that union in the 
case where the mortgagee purchases the 
interest of a mortgagor but not in the 
converse case,: namely, that the mortgagee 
has by his purchase split up his security. 
The purchase by a mortgagor of the mort- 
gagee’s interest’ does not entitle the other 
mortgagors to apportionment of their debt. 
There remains the question whether 
the equities : between the parties can be 


worked out in the execution pro- 
ceedinga or only by separate suit. What 
the appellants are in effect claiming 


is that they have individually paid off the 
shares of the debt due from them in 
accordance with the terms of the ekrarnama 
and that their share in the mortgaged 
property ought to be released from sale, or 
that they should be made liable individually 
only for such amounts by which their pay- 
ments fall short of the amounts due in 
proportion to their shares in the patni. 
This abviously cannot be done. I have 
already pointed out that by the ekrarnama 
all fourteen persons divided between them- 
selyes the responsibility for the mortgage 
debt, but that the persons interested in 
the mortgaged property only had 92 annas 
in the patni. Supposing every one of the 
persons interested in the mortgaged property 
had paid up his share of the mortgage 
debt as allocated in the ekrarnama, a 
very large portion of the mortgage debt 
would still remain unsatisfied, and for 
that portion of the debt the mortgaged 
property as a whole and not the shares 
of the individual members must remain the 
security; by no process of reasoning could 
the balance of the debt be thrown on the 
share rather than on another. And if it 
is sought to bring all the debts referred 
to in the ekrarnama into the account, that 
obviously cannot be dono in this execution 
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proceeding as it would bring in persons 
who were not parties to the suit. l am, 
therefore, of opinion that the appeal should be 
dismissed. à 

There is, however, an order which we 
can make and which I think we onght to 
make, concerned as we are with seeing 
that formalities of procedure should not be 
allowed to obscure substantial justice between 
the parties. 


As already mentioned, various payments 
were made on the mortgage; one was of 
Rs. 2,057 made in respect of Raj Kishor’s 
share of the debt on the 6th Aswin 1302. 
Nothing has been paid in respect of what 
is admittedly Haladhar’s share of the debt. 
His original share would be 2 annas out 
of 105 annas, 1. e., 4/21 of Rs. 8,000. By 
now it will have amounted toa very much 
larger sum. Raj Kishor by his payment 
of Rs. 2,057 may or may not have paid 
the full amount due for his share, which 
was originally 5/229 0f Rs. 4,000. A large 
portion of the iudgment-debt is, therefore, 
due from the decree-holders themselves. 
They cannot be allowed to sell the property 
for the whole debt, which is largerly 
swollen because they have failed to carry 
out their own undertakings. It must be 
taken that they have paid to themselves 
the amount due from themselves. | A 
calculation must be made of the amount 
due in respect of the shares of Raj Kishor 
and Haladhar on the footing above indicated, 
and the amounts so found must be deducted 
from the sum for which execution is levied, 
satisfaction for those amounts being entered. 

The parties to this appeal will bear their 
own costs. 


WALMSLEY, J.—I agree, l 
Appeal dismissed. 
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BOMBAY HIGH COURT. 
SECOND Oiyvit Arrea No. 312 or 1916. 
March 14, 1917. 
"Present: —Mr, Justice Beaman and 
Mr, Justice Macleod. 
DAWAL PIRANSHAH—Derenpant No. 1 
— APPELLANT 
YEN SUG 


DHARMA RAJARAM MANGGARUDI— 


PLAINTIHP— RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 4, 54— 
‘Registration Act (XVI of 1908), ss. 17, 49—Sale of 
land less than Rs. 100 in value—Unregistered sale-deed, 
admissibility of —Delivery of possession. 

Section 64 of the Transfer of Property Act still 
eaves if open to.the parties desirous of doing so to 
make a valid sale of immoveable property of less 
than Rs. 100 by oral contract and delivery of posses- 
„sion, [p. 276, col. L] 

Per Beaman, J.—By the operation of soction 4 of 
the Transfer of Property Act, section 54 of the Act 
must be annexed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveable property below the value of 
Rs. 100 is not only not effectual to transfer the 
property but also falls within the comprehensive 
and stringent prohibition of section 49 of the 
Registration Act and is inadmissible in evidence. [p. 
274, col. 2. ] 

Per Macleod, J.—Section 4 of the Transfer of Pro- 
perty Act does not make documents purporting to 
be sale-deeds of immoveable property under the 
value of Rs. 100 compulsorily registrable, so that if 
they are not registered they cannot be adduced in 
evidence under section 49 of the Registration Act. [p. 
275, col. 2.) 

In cases of transfer of property under the value 
of Rs. 100, if -the transfer is effected by delivery of 
possession accompanied by an unregistered document, 

that document can be adduced in evidence in order 
to show what was the character of the possession 
given by the vendor of the land to the purchaser. [p. 
275, col, 2 | 


Second appeal from the decision of the 
Ist Class Subordinate Judge, Nasik, in 
Appeal No, 19 of 1915, confirming the 
decree passed by the Subordinate Judge, 
Malegaon, in Civil Suit No. 177 of 1914. 


Mr. W. J. Nimkar, for the Appellants. 
Mr. W. B. Pradhan, for the Respondents. 


‘JUDGMENT. 


Beaman, J. —Speaking for myself I am 
in agreement with the contention of the 
learned Pleader for the appellants touch- 
ing the admissibility of the unregistered 
sale-deed of 1899. The point is one of 
some interest and considerable importance. 
Not only has it been the occasion of much 
discussion in the OQaleutta High UOourt 
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[see Narain Chunder Chuckerbutty v. Dataram 
Roy (1) and Makhan Lal Pal v. Bunku 
Behari Ghose (2)], bat I believe it bas 
already come up for consideration in this 
High Court on more than one oscasion. 
Unfortunately I have not been able to 
come across the particular appeals in which 
this may have occurred. The point is this. 
In 1899 the plaintiffs allege the defendant 
sold to their father the land in suit by 
an unregistered sale-deed for the sum of 
Rs. 40 and at the same time delivered pos- 
session, Now, inthe Courts below the evi- 
dence of the sale, wherever if was se- 
parable from the fact of possession, seems 
to have been principally secondary evi- 
dence of the missing unregistered sale-deed 
of 1899. The learned Appellate Judge of 
the lower Court has accepted the plaintiffs’ 
story that the original was burnt. It is 
admitted that the original deed was un- 
registered. Before the passing of the Trans- 
fer of Property Act of 1882, questions 
arising under section 50 of the old Re- 
gistration Act, which gives priority to re- 
gistered over all unregistered instruments, had 
often arisen and caused much difference of 
opinion in the Caleutta High Court. As the 
law then stood, transfers of immoveable pro- 
perty of less value than Rs, 100 could have 
been validly effected by au unregistered sale- 
deed or they might have been effected by de- 
livery of possession, or by delivery of pos- 
session accompanied by an unregistered 
sale deed,* but the priority given to regis- 
tered sale-deeds over unregistered sale-deeds 
by section 50 of the Registration Act was 
shown to have occasioned very great hard- 
ship in many oases, and there can ba little 
doubt that it was in consequence of the 
judicial pronouncements of the learned 
Judges of the Caleutta High Court upon 
the great injustice, which was often thus 


-worked by the strict application of section 


50 of, the Registration Act, that section 
54 of the Transfer of Property Act was 
enacted in the year 1882, That section alter- 
ed the law to this extent that it declar- 
ed that no sale of mmoveable property, 
although the value was less than Rs: 100, 


(1) 8 C. 597; 10 C, L. R. 241; 4 Ind. Dec. (xN. 8.) 
38i 
(2) 19 0. 623; 9 Ind. Dec. (N, s.) 858. 
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could be effected by an unregistered writ- 
ing. Such transfers could thus: be effected 
in one of two ways only, either by a 
registered writing or by delivery of pos- 
session. That cleared up some of the doubts 
and difficulties which had arisen in inter- 
preting section 50 of the Registration Act 
along with section 17 (b); and as long as the 
law remained in that state, the position 
was this, that if a sale of immoveable 
property of the value of less than Rs. 100 
had been effected both by an unregistered 
instrument and by delivery of possession, 
although the unregistered instrament would 
have no legal effect, that is to say, would 
not have transferred the property, it could 
not have been excluded from evidence under 
section 49 of the Registration Act; because 
it still stood entirely outside the category 
of writings compulsorily registrable under 
section 17 (b). It is true that unless such 
a fransfer had been made by delivery of 
possession as well as by an unregistered 
writing, the production of an unregistered 
writing in evidence would have been en- 
tirely useless. The party relying on it might 
have proved, it is true, that the writing 
was executed and that the intention was 
to convey the property, But inasmuch as 
after the passing of the Traxsfer of Pro- 
perty Act such a writing. would not have 
that legal effect, his rights would have re- 
mained entirely unaffected by leading such 
evidence. The case is different where the 
sale had been effected both by ‘an unre- 
gistered writing and by delivery of possession, 
for between the years 1852 and 1885, as I 
have said, there could have been no objection 
to tendering the unregistered writing as 
evidence of the nature of the transaction 
under which possession had been given. 
Thus, where the Court found possession 
as a fact, and the only question was as 
to the nature of ifs origix, an unregistered 
sale-deed might very well have been offered 
in explanation of the transaction pursuant 
to which possession had been delivered. In 
my - opinion, however, the law was materially 
altered by the amending Act of 1885, That 
Act inter alia declared that section 54 of the 
Transfer of Property Act was thenceforward 
to be treated as supplemental to the Re. 
gistration Act. Judges have before this com- 
mented on -the inmfelicitous use of the lan- 
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guage employed, but I can find no other 
intelligent meaning in it than that section 
54 is thereafter to be read and applied 
by all Courts as supplemental to so much 
of the Registration Act and to so much 
only as that to which in reason it belongs. 
Again, it appears to me that the only por- 
tion of the Registration Act to which sec- 
tion 54 can in reason belong is section 
17, which deslares what instruments are 
compulsorily registrable. ‘Before section 54 
of the Transfer of Property Act was passed, 
sales of immoveable property of less value 
than Rs. 100 might be effected by instru- 
ments which were not registered and were 
certainly not compulsorily registrable. Sec- 
tion 54 said that thenceforward mno sale. 
of immoveable property, no matter what 
its value, could be effected by any un- 
registered instrument, Now, annexing that 
to section 17, which, as I say, is in my 
opinion the only section to which it oan 
properly be annexed, the effect would be 
to add to clause (b) of that section the 
words ‘all deeds of sale of immoveable 
property whatever its valne.” If I am 
right in this interpretation of the meaning 
of Act III of 1885, the legai conse- 
quences become apparent, for then any un- 
registered deed of sale of immoveable pro- 
perty below tke value of Rs. 100 would 
not, only not be effectual to transfer the pro- 
perty, but would also fall within the com- 
prehensive and stringent prohibition of 
section 49. That section declares in the 
most unambiguous language that documents 
which are made compulsorily registrable 
and have not been registered shall not be 
received in evidence of any transaction, etc. 
So that if after the Act of 1885 all sales 
of immoveable property, whatever the 
value of that property might be, were in- 
tended to be made compulsorily regis- 
trable under section 17, if will be seen to 
follow clearly that they could not be given 
in evidence of the transaction, namely the 
sale, although that transaction might have 
been effected and have been quite legal, 
complete and valid by mere delivery of 
possession. If this be true of the document 
itself, it necessarily follows that no second- 
ary evidence can be given. For, I think, 
it is a self-evident proposition that secondary 
evidence may not be given of that which 
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the law declares shall not be given as primary 
evidence, 

1 am, therefore, clearly of opinion that 
neither the original unregistered deed of sale 
of 1899 nor secondary evidence of it was 
admissible in the present case to support 
the plaintiffs’ allegation that in 1899 there 
was a complete and valid sale of the pro- 
perty in suit effestuated by delivery of 
possession. That, however, does not, in my 
opinion, conclude the case, and in what 
follows I believe that I may speak for my 
learned brother as well as for myself. 
Section 54 still leaves it open to the parties 
desirous of doing so to make a valid sale 
of immoveable property of less than Rs. 
100 by oral contract and delivery of posses- 
sion, In the present case we think that 
it- was quite open to the learned Judges 
below to find that the property in suit had 
been sold in that manner. Even without 
adverting in any way to the unregistered 
sale-deed of 1899, we think that there is 
ample evidence on the record to support the 
decision to which the Court of first appeal 
has come. Both the Courts have clearly 
found as a fact that the plaintiff has had 
- possession of the land since 1599 up tothe 
year 1911, and they have also held, though 
here no doubt they have been influenced by 
the secondary evidence of the unregistered 
sale-deed, that that possession was given 
pursuant to a sale. There is evidence 
dehors the unregistered sale-deed which is 
‘amply sufficient, in our opinion, to support 
that conclusion. There is the evidence of 
Tukaram, for example, who appears to have 
been the intermediary in the matter and 
to have first-hand knowledge of all the 
details of the transaction thatin 18989 the 
defendants did sell the land in suit to the 
father of the plaintiff and that it was he, 
Tukaram, himself who delivered possession 
of the land to the plaintiff pursuant to the 
sale. That finding of fact would be quite 
sufficient, standing ‘alone, to meet the defend- 
ants’ contentions in this appeal. But there 
is another ground on which the conclusion 
of the Courts below can be very confident- 
ly supported. The Courts below have found 
as a fact that the plaintiffs have been in 
possession from 1899. till 1911, and looking 
to the pleadings and the evidence we can- 
not doubt that the meaning of the words 
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“till 1911” is that the defendants in that 
year entered into possession under the lease 
given them by the plaintiffs. We have not 
the date of the lease, but it is common 
ground that its currency wasat least eleven 
months and during that period at any rate 
the sharacter of the plaintiffs’ adverse 
possession could not have been altered by 
the de facto possession of the defendants. 
So that in any event it is clearly found 
that the plaintiff has had more than twelve 
years’ adverse possession from May 1899 till 
some period very near the end of 1911; 
and the title thus acquired by adverse 
possession would be quite suffisient for all 
the purposes of the present suit even had 
there been no allegation of sale at all, 

On these grounds, then, we think that 
the decision of the lower Appellate Court 
ought to be confirmed and this appeal 
dismissed with all costs. 

MACLEOD, J.—I agree that this appeal 
should be dismissed on the ground that 
both the Courts below have found as a 
matter of fact that there was a sale accom- 
panied by delivery of possession, and that 
is a finding of fact which we are not at 
liberty to disturb. 

But I regret that I cannot agree with 
my learned brother in the conclusion that 
the Courts below were wrong in admitting 
sscondary evidence of the deed of 1899, 
which is said to have been burnt. In my 
Opinion in cases of transfer of property 
under the value of Rs. 100, if the transfer 
is effected by delivery of possession ac- 
companied by an unregistered document, that 
document can be adduced in evidence in 
order to show what was the character of 
the possession given by the vendor of the 
land to the purchaser. I think it must be 
admitted that it would be so but for section 
4 of the Transfer of Property Ast, and I 
am not prepared to say that the effect of 
that section is to make documents pur- 
porting to be sale-deeds of immoveable pro- 
perty under the value of Rs. 1C0 compul- 
sorily registrable, so that if they are not 
registered they cannot be adduced in evi- 
dence under section 49 of the Registration 
Act. Section 4 of the Transfer of Property 
Act says that paragraphs 2 and 3 of section 
54 shall be read as supplemental to the 
Indian Registration Act, 1877. The first 
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part of section 4 says: “The chapters and 
sections of this Act which relate to contracts 
shall be taken as part of the Indian Con- 
tract Act.” Therefore, the section makes 
a distinstion between those sections which 
relate to contracts which are to be taken 
as part of the Indian Contract Act end 
certain sections which relate to registration 
which are to be read as supplemental to 
the Registration fact. Now, supposing para- 
graphs 2 and 3 of section 54 of the 
Transfer of Property Act were to be found 
at the end of the Registration Act, then, 
in my opinion, that would not have the 
effect of including transfers or documents 
which purport to transfer an interest in 
property of tne value of under Rs 10) 
in section 17 so as to make them com- 
pulsorily registrable. I confess that I can- 
hot see what particular effect it would 
have if paragraphs 2 and 3 of section 54 
of the Transfer of Property Act were read 
at the end of the Registration Act. Bat 
there is one thing I am perfectly clear about, 
that it would not have the effect of introduc- 
ing instruments relating to transfer of pro- 
perty under the value of Rs. 100 into section 
17, In my opinion, therefore, if a contract 
for sale is made between two parties of 
property under the value of Rs. 100 and 
possession is given, then a transfer takes 
place under section 54 and if it so happens 
that at the same time a sale-deed has been 
executed, and @ question arises in future 
whether as a matter of fact the sale was 
effected, then that unregistered document 
can be given in evidence in order to prove 
that possession was given to the person setting 
up a right as a purchaser either in 
pursuance of a contract of sale or to effect a 
sale. Therefore, in my opinion, the 
evidence regarding this burnt sale deed of 
1899 was rightly admitted in the Court 
below, 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Rote Nist No. 925 or 1916. 
March 22, 1917. $ 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft, 
RAM PROSAD PRAMANIK AND ANOTHER 
— DEFENDANTS — PETITIONERS 
versus 
SRICHARAN MANDAL—Ptratintirr— 


Oeposite Parry. 
Provincial Small Cause Courts Act (IX of 1887), 


- Sch. IT, Art. 35, sub-cl. Gi)—Suit for compensation for 


unlawfully cutting and removing tree-—Jurisdiction, 
objection to, whether can be waived—Civil Procedure 
Code (Act V “of 1908), s. 116—Assumption of jurisdic- 
tion by subordinate Court—Revision—High Court, 
interference by, 

A suit for compensation for unlawfully cutting 
and removing a tree and misappropriating crops is 
excepted from the cognizance of a Court of Small 
Causes by Article 35, sub-clause (ii), of the Second 
Schedule to the Provincial Small Cause Courts Act 
as amended by the Provincial Small Cause Conrts 
Amendment Act of 1914, [p. 276, cols 1 & 2.] 

Where, after such a suit has been decreed by a 
Small Cause Court without objection by the defend- 
ant as to the Oourt’s jurisdiction to entertain the 
suit, the defondant applies for review, the Court 
should not refuse the application for review on the 
ground that the objection as to jurisdiction was not 
raised at the trial. [p. 277, col. J.] 

Where there ig an entire absence of jurisdiction, 
no action on the part of the plaintiff and no inaction 
on the part of the defendant can invest the Court 
with jurisdiction, for jurisdiction cannot be created 
by waiver or consent. [p. 277, col. 1.] 

Where a subordinate Tribunal has usurped juris- 
diction it is incumbent upon the High Court to 
interfere. [p. 277, col. 1.] 

Rule against the order of the Mansif, 
Boalia, exercising powers of a Court of Small 
Causes, in Suit No. 454 of 1916. 

Babu Jatindra Mohan Chowdhury, for the 


Petitioner. 


Bibu Krishna Kamal Maztra, for the 
Opposite Party. 
JUDGMENT.—This Rule is directed 


against a decree of a Court of Small Causes 
in a suit for compensation fora tree wrong- 
fully cut and for crops misappropriated by 
the defendant. .The case for the plaintiff 
was that the land in dispute was his property 
and was in his possession, that the tree had 
been grown and crops of mustard raised by 
him and that the defendant had unlawfully 
cut and removed the tree and the crops. 

It is plain that a suit of this description is 
excepted from the cognizance of a Court of 
Small Causes by Article 35, sub-clause (22), of 
the Second Schedule to the Provincial Small 
Cause Courts Act, which has been inserted 
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therein by the Provincial Small Cause Courts 
Amendment Act (1914). This provision 
excludes from the juriadiction of Courts of 
Small Causes suits for compensation for 
acts which are, or save for the provisions of 
Chapter IV of the Indian Penal Code would 
be, offences punishable under Chapter XVII 
of the said Code. 
attributed to the defendants are true, they 
have been guilty of mischief, if not of theft. 
Consequently, the suit could not be tried by 
the Court of Small Causes. No objection, 
however, appears to have been raised to the 
trial of the suit. But, after the suit had been 
decreed, the defendants applied for review of 
judgment. The Court refused the applica- 
tion for review on the ground that the objec- 
tion as to jurisdiction was not raised at the 
trial. In our opinion, the review should 
have been granted. The objection as to 
jurisdiction was apparent on the face of ' the 
record. The plaintiff could succeed only if his 
allegations as to possession were established. 
Indeed; on the evidence the Court ultimately 
found that the allegations were true and 
proceeded to grant relief to the plaintiff on 
that basis. It is clear that under such circum- 
stances omission on the part of the defendants 
to take exception to the jurisdiction of the 
Court could not legalise the acts of the 
Court. Where there is an entire absence of 
jurisdiction, no action on the part of the 
plaintiff, no inaction on the part of the defend- 
ant can inyest the Court with jurisdiction, 
for jurisdiction cannot be created by waiver 
or consent [| Golab Sao v. Chowdhury Madho Lal 
{1)], and when a subordinate Tribunal has 
usurped jurisdiction it is incumbent on this 
Court to interfere [Surendra Nath v. Bansi 
Badan (2)}. 

The result is that this Rule must be made 
absolute and the decree of the Small Cause 
Court Judge set aside. We direct that under 
Order VII, rule 10, Code of Civil Procedure, 
the plaint be returned to the plaintiff for 
presentation to the proper Court. As the 
objection to jurisdiction was not raised at the 
earliest possible stage, the plaintiff is entitled 
to the costs which have been thrown away, 
that is, the costs of the hearing in this Court 
as also in the Court below. We assess the 
costs in this Court at Rs. 16 and the costs in 


(1) 20. L. J. 384; 9 C. W. N. 956. 4 
(2) 36 Ind. Cas, 457; 240. L. J, 688 at p. 636. 
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the Court below at Rs. 10. The defendants 
must pay the plaintiff this sum (Rs. 26), 
irrespective of the ultimate result of the 


suit. 
Rule made absolute. 
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BOMBAY HIGH COURT. 
Seconp Civic Appeat No, 847 or 1913. 
April 3, 1917. 
Present:—-Sir Basil Sectt, Kr., Chief Justice, 
; and Mr. Justice Heaton. 
. BAI RAMAN— DEFENDANT — APPELLANT 
VETSUS 
JAGJIVANDAS KASHIDAS — 
PLAINTIFF——- RESPONDENT. 

Hindu Law— Mayukha—Stridhan, non-technical— 
Son, whether excludes son's son, 

Under the Mayukha a son who does not survive 
his mother cannot pass on by the doctrine of represent- 
ation any right to his sons to sueceed to the non- 
technical stridhan of his mother in competition with 
her surviving sons. [p. 278, col. 1.] 

Second appeal from the decision of the 
First Class Subordinate Judge, Broach, in 
Appeal No. 96 of 1911, confirming the decree 
passed by the Joint See nd Class Subordi- 
nate Judge, Broach, in Civil Suit No. 511 
of 1908, 

Mr. Q. K. Parekh, for the Appellant. 

Mr. Jayakar (with him Mr. Ratanlal Ran- 
chhoddas), for the Respondent. 

JUDGMENT. 

Scorr, C. J.—The only question which 
arises for desision inthis appeal is whether 
the appellant, claiming asthe widow of 
Chunilal] Lakhmidas, has an equal right by 
inheritance to the property left by Bai 
Parvati with the plaintiff Jagjiwandas 
Kashidas, who is admittedly an heir. Parvati . 
had two sons, Jagjiwandas the plaintiff and 
Lakhmidas who pre-deceased his mother, 
leaving a son Chunilalof whom the appel- 
ant Bai Kiki is the widow. Jagjiwan, 
therefore, is the scn, and Chunilal in whose 
place Kiki stands was the grandson. The 
property is admittedly stridhan of the 
olass styled in the Mayukha non-technical. 
In the ease of any difference between the 
Mitakshara and the Mosy.kha the parties 
willbe governed by the Mayukha. With 
regard to stridhan of the class which is 
known as technical, that is anvadheya 
stridhan, and what wealth is given through 
affection by the husband, the three writers 
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on Hindu Law to whem reference has been 
made in the arguments, namely Vijnanesh- 
wara, Nilkantha and the author of the 
Smriti Chandrika, are all agreed upon the 
principle by which inheritance is governed. 
It is stated concisely in the Smriti 
Chandrika, Chapter 9, paragraph 4: “the 
property of a woman leaving children will 
not be inherited by the husband, even 
though he survives her but only by the 
surviving children of the woman.” Thus a 
child who does not survive cannot pass on 
by the doctrine of representation any right 
to his children to susceed to technical 
stridhan of his mother in competition with 
her surviving children. In the Mitakshara 
the descent with regard to technical 
stridhan is worked out in detail. The 
property first devolves on daughters, then 
on failure of all daughters granddaughters 
take, then great-great-granddaughters, 
on their failure sons take and then grand- 
sons, then great-great-grandsons, and the 
same result follows in the ease of non- 
technical stridhan under the Mitakshara. 
In the Mayukba, in the case of technical 
stridhan the rule of inheritance is 
worked out in the same way as in the 
Mitakshara, and it is laid down that in 
default of daughters and the rest, that 
is, grand-daughters and great-great-grand- 
daughters, the sons, grandsons and the 
rest succeed. With regard to non-technical 
stridhan, the relations preferred are 
different in the Mayukha to those preferred 
according to the Mitakshara. The passage 
relating to non-technical stridhan is as 
follows on page 97 of Mandlik’s translation: 
“as to the text of Yajnavalkya Chapter 
II, v. 117 ‘Let sons divide equally, both 
the effects and the debts after their 
parents,’’’ Nilkantha says the text relates 
to what is acquired by inheritance or 
spinning, and the lke, excepting the 
technical stridhan. Therefore even if there 
be daughters, the sons or other heirs, 
putradaya, alone succeed to their mother’s 
property, save the technical stridhan. 


Upon this reference to the text of 
Yajnavalkya, the whole argument on 
behalf of the arpellant has been based. 
It is sontended that this text isthe basis 
of the discussion -as to the descent of 
the inheritance of the father discussed on 
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page 46 of Mandlii’s translation and as that 
text was taken by Nilkantha to govern also 
the inheritance to non-technical stridhan, 
it must follow that the sons, grandsons 
and great-great- grandsons will all be 
entitled collectively, inasmuch as they are 
so entitled in relation to the inheritance 
of the father, the rule of inheritance being 
that they take by birth. 


As against that argument, it is pointed 
out for the respondent that the doctrine 
of religious efficacy in the offering of 
shratha is what governs the inheritanae 
in the case of the property of the father; 
that the offerings of a sov, of a grand- 
son, of a great-grandson all have religious 
efficacy, and all in theory are combined 
for the benefit of the deseased ancestor, 
and that is why where inheritance rests 
upon the basis of religious efficacy, the 
sons, grandsons and great-grandsons will 
take collectively irrespective of their pro- 
pinquity to the deceased ancestor. In the 
case of the inheritance of a woman’s pro- 
perty, it is pointed ont that the doctrine 
of religious efficacy in the ministrations to 
the manes can have no place, and if has 
been so laid down by the Allahabad High 
Court in Musammat Gangi Jatt y. Ghasita 
(1); moreover, Nilkantha himself in the 
passage following that relating to inheritance 
of non-technical siridhan quotes the well. 
known text of Manu that “of the nearest 
spinda the wealth shall be,” declaring 
propinguity to the deceased as the sriterion 
of the right to take wealth. It is clear 
that in dealing with technical stridhan 
Nilkantha has followed this principle of 
propinguity, ‘and there is no reason why 
in the discussion of non-teshnical  stridhan 
which follows that of inheritance to the 
and precedes that in 
which the doctrine of propinquity is agair 
enforced, it should be assumed, merely 
because a reference is made to a certain 
text of Yajnavalkya, that Nilkantha abandons 
the principle of propinquity and reverts 
quite unnecessarily, since he is discussing 
woman 's property, to the doctrine of religious 
efficacy. It appears to me that the argument 
on behalf of the respondent is well-founded, 
and no sufficient reason bas been shown 


(1) 1 A. 46 at p, 50; 1 Ind. Dec. (xN. s.) 69, 
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for holding that there is any different 
principle at the base of the rule of inherit- 
ance according to the Mayukha with regard 
to non-technical stxidhan from the principle 
which clearly obtains under the three 
writers above referred to with regard to 
technical stridhan. I would, therefore, 
confirm the decree and dismiss the appeal 
with costs. 
Heaton, J.—I concur. 
Decree confirmed. 


PATNA HIGH COURT, 
First Crvin Appeat No. 572 or 1914, 
May 15, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
BEHARI LAL MAHTON TATAK GAYA. 
WAL—P-atntire—APPELLANT 
versus 
GANGA DAL TATKAIN AND orners— 


Derexbants— RESPONDENTS. 

Will — Probate, application for, whether can be treated 
as application for Letters of Administration— Court, 
whether to enquire into testator's title or his right to 
dispose of property. 

It is not the business of the Court receiving an 
application for Probate to hold an enquiry as to the 
property of the deceased or to consider any issue 
as to the title of the testator or his power to dispose 
of the property which the Will purports to deal 
with. [p. 280, col. 1,] 

An application for Probate cannot be converted 
into one for Letters of Administration. [p. 280, col. 2.] 


Appeal from a decision of the District 
Judge, Gaya, dated the 6th November 
1914. s 

Messrs. Upendra K. Roy, Ambica Prasad 
Upadhya, Gotind Ch. De Ray, Rajendra 
Prasad and Shireshwar Dayal, for the Appel- 
lant. 

Messrs. Nirsu Naray n Sinha, Raghunath 
Singh, Naresh Ohunderr Sinha and Gour 
Chandra Pal, for the Respondents. © ` 


JUDGMENT. 


Custer, C. J.—This is an appeal against 
an order of the District Judge of Gaya, 
dismissing the application of the appellant 
for Probate of the Will of Buldeo Lal Tatak, 
who died in Gaya in 1913, The genuineness 
of the Will appears to have been in issue, 
but no evidence as to thə due execution 
of ib was taken in the Court below and 
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for our present purpose it must be presumed 
that the Will is genuine. The Will is 
dated September 6th, 1904. The testator 
was a Gayawal residing in the town of 
Gaya. In view of the contentions which 
have been advanced before us it may be 
well to give a short summary of the 
contents of the Will. The testator begins 
by saying that he has grown old and weak, 
that he has no legitimate male issue but 
that he has a wife and a mistress and 
two sons by the latter, that the two women 
and two sons are only entitled to mainten- 
ance, that his income from his jajmans 
amounts to about Rs. 5,000 per annum, 
that bis sister’s son who was maintained 
and supported by him from childhood has 
for some time been in charge of all his 
affairs including his duties as a Gayawal 
and that he, the testator, had great con- 
fidence in him, Therefore with the consent 
of his wife he has decided te make his 
nephew his heir. He then goes on to 
leave to the nephew what he calls his right 
to receive offerings from pilgrims. He 
directs the nephew to perform his funeral 
ceremonies and he further directs him out 
of the income which he will reseive to make 
certain payments to his widow, mistress and 
others. Lastly he appoints six persons by 
name to be his executors and he charges 
them with the supervision of the duties to 
be performed by the nephew. There are 
several expressions in the Will which to my 
mind make it quite clear that the testator 
intended to leave to the nephew, the pre- 
sent appellant, all the property of which 
he might die possessed, including what he 
calls his right to receive offerings from 
jajmans, There is a passage in the Will in 
which he says that all his moveable and 
immoveable property has been sold at the 
instance of his creditors, But the Will was 
dated in 1904, the testator did not die till 
1913 and the Will would, of course, operate 
upon any property belonging to the testator 
at the date of his death. The appellant 
alleges that in fact the testator did die 
possessed of some little property in addition 
to his business asa Gayawal. The District 
Jadge has dismissed the application for 
Probate on two grounds. The first ground 
is that the testator himself says that he 
has no moveable or immoveable property 
and that he leaves only the offerings of 
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pilgrims. The District Judge was of opinion 
that the testator had no power to dispose 
of his right” to receive offerings from the 
pilgrims, but he does not hold, nor could 
he have held as no evidence whatever was 
taken, that the deceased did not die possess- 
ed of other property. In my opinion the 
District Judge was not called upon to 
enquire whether the testator had any pro- 
perty or not. This question has been the 
subject of several decisions and the law is 
now well settled. In the case of Biri Nath 
De v. Ohandar Mohan Banerji (1) it was 
held that it was not the duty of the Court 
entertaining an application for Probate to 
consider any issue as to the title of the 
testator to the property with which the Will 
propounded purports to deal or as to what 
disposing power the testator may have 
possessed over -such property. That decision 
rests upon a number of cases which are 
cited in the judgment of the Court, and it 
was followed by the Bombay High Court 
in the case of Bal Gangadhar Tilak v. 
Sakwarbai (2), where a number of other cases 
of English and Indian Courts are cited. The 
argument advanced before us by the learned 
Counsel for the widow of the deceased went 
io the length of suggesting that it was 
the business of an applicant for Probate 
to prove what property the testator had of 
which he was competent to dispose. This 
would lay an intolerable burden upon a 
Court exercising Probate jurisdiction. It is 
quite clear on the authorities that it is not 
the business of a Court receiving an ap- 
plication for Probate lo hold an enquiry as 
to the property of the deceased or to con- 
sider any issue as to the title of the tes- 
tator or his power to dispose of the property 
which the Will purports ‘to deal with. So 
far, therefore, as the first reason is concerned, 
I am of opinion that the District Judge 
was wrong in refusing to grant Probate. 


Tke second reason for refusing to grant 
Probate to the appellant is that he was 
not appointed an executor by the Will. I 
have already stated that the Will expressly 
appoints six persons to be executors. This, 
of-Gourse, is not conclusive against the appel- 


( 2 pn 458; A. W. N. (1897) 106;9 Ind. Dee. 
Ny 8. . ` 


(2) 26 B. 792; 4 Bom. L. R. 697, 
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lant, for an exeentor “according to the tenor” 
or as he is called in the Indian Act an 
executor by necessary implication, may be 
joined with an exécntor or executors ex- 
pressly nominated. But the Will does “not 
impose upon the appellant any of the or- 
dinary duties of an executor. It does not 
direct him to pay the debts or get in the 
assets. It merely leaves practically the bulk 
of the testator’s property to him. It is true 
that the appellant is directed to pay a 
number of annuities out of the income 
which it was supposed he would receive 
from jajmans, but that duty is not imposed 
upon him as an executor but is imposed 
upon him as the person who will be the 
testator’s successor and in possession of what 
he (the testator) regards as his property. 
I am unable to find in the testator’s Will 
any clear indication that the appellant is to 
be an executor. For these reasons I am 
of opinion that the appellant’s application 
for Probate was rightly dismissed. 

It was suggested in the course of the 
argument that we should allow the appel- 
lant to amend his application.and convert 
it into an application for Letters of Ad- 
ministration with a copy of the Will annexed. 
In my opinion he ought not to be allowed 


to do this. Six persons are expressly 
nominated as executors and if the 
appellant wishes to compel them to 


take out Probate or to renounce Pro- 
bate, the procedure is prescribed by the 
Probate Act and he may make an application 
to the Court below accordingly, if he is so 
advised. I would dismiss this appeal with 


costs. Hearing fee three gold mohurs pay- 
able to Balajit. 


JwaLa Prasap, J.—I entirely agree. It is 
clear from the Will that the appellant is 
not an executor of the Will of the deceased. 
He has not been expressly named as such 
in the Will. Six persons other than the 
appellant: have been named in the Will as 
executors, and the English word ‘executor’ 
has been used to avoid any doubt or difficulty 
as to the legal significance of its vernacular 
equivalent. l is clear, therefore, that the 
testator intended toappoint the aforesaid six 
persons as executors in the sense in which the 
expressicn is understocd under the Act. The 
appellant was not even by implication ap- 
pointed an executer cf the Will. He has, 
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no doubt, been made absolute owner of the 
property of the deceased and has been directed 
to pay certain annuities to the persons 
naped in the Will. As there is no direc- 
tion to pay the annuities out of the general 
estate of the testator, but from the income 
that the appellant might derive from the 
gifts of the pilgrims in future after the 
death of the testator, the learned Dis- 
trict Judge was perfectly right in rejecting 
the application of the appellant under sec- 
tion 6 of the Act. 
- There can be no doubt that the docu- 
ment in question is a valid Will as defined 
in the Act, for the testator has bequeathed 
all the property that he had at the time 
of the execution of the Will, or that he 
would be possessed of at the time of his 
death. 

I, therefore, agree to the order proposed in 
this case. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Civit Revision Perition No, 1178 or 1916, 
March 15, 1917. 
Present:-—Mr,. Justice Sadasiva Aiyar, 
CHINTA RANGAYYA anv oTaERS— 
DEFaNDANTS— PETITIONERS 
VETSUS 
CHINTA BUTCHAMMA AND oTHERS—~ 
PLAINTIFFS-— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXIIT, r, 1— Withdrawal of suit long after institu- 
tion, permission for—Insufficiency of evidence—Juris- 
“diction——Material irregularity—High Court—Revision, 
powers of. 

An order permitting a suit in proper form to be 
withdrawn under Order XXIII, rule 1, Civil Procedure 
Code, long after its institution on the ground of 
insufficiency of evidence is illegal and irregular, 
though passed with jurisdiction. [p. 281, col, WA 

The High Court can interfere with such an order 
in revision under section 115, Civil Procedure Code, 
[p. 281, col. 2.] 

Petition under section 115 of Ast V of 
1908, praying the High Court to revise 
the order of the Court of the District 
Munsif, Gudivada, in Original Suit 
No, 250 of 1914, 

FACTS appear from the judgment. 

Mr, B. Narasimha Rao, for the Petition- 
ers.—The suit is simply one to recover 
money; under Order XXIII, rule 2, of the 
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Code of Civil Procedure a Court has got 
power to permit withdrawal only under certain 
circumstances. There is no defect in the 
suit as framed but theonly ground urged 
is that the plaintiff was not able to 
produce his witnesses. A Court bas mo 
jurisdiction to give permission to withdraw 
with liberty to bring a fresh suit under 
such circumstances. 

Aiya Gounden v. Juyan Mandalathipathi 
Gopanna Mauradiyar (1) clearly supports my 
view. 

Mr. K. V. L. Narasimham, for the Rae- 
spondents.—The question is whether the High 
Court can interfere under section 115 of 
the Code of Civil Procedure. The Court had 
jurisdistion to pass the order. The case of 
Thuljaram Row v. Gupala Aryan (2) clear 
supports my view. 

JUDGMENT.—The respondents in this 
petition, which has been filed under section 
115 of the Code of Civil Procedure for 
revising the order of the District Munsif 
of Gudivada, brought a suit in proper form 
for recovery of Rs. GO and odd. The suit 
was filed in January 1914. In July 1915 
the plaint was amended (that is, about 18 
months after suit). Tken in Mareh 1916 
(more than two years after the institution 
of the suit) the Munsif allowed the snit 
to be withdrawn with liberty to bring a 
fresh suit and the only ground for granting 
this extraordinary reliefis that “the plaintiff is 
of opinion that the present evidence” (let in 
on plaintiff’s side) “is not snfficient.” 

That the order is wholly improper goes 
without saying. It is argned by Mr. B. Nara- 
simha Rao for the petitioners (defendants) 
that it was also passed withont jurisdiction. 
He is, no doubt, supported by some Caleutta 
decisions. But this Court in Arya Gounden 
v. Jayan Mandalathipatht Gopanna Mauradiyar 
(1) interfered in revision only on the 
ground that the District Munsif’s “discretion 
was not exercised judicially’ in similar 
circumstances, that is (I take it), the 
District Munsif acted illegally and with 
material irregularity in the exercise of his 


jurisdiction, 
Mr. dustice Srinivasa Aiyangar has 
depreca‘ed the loose use of the word 


(1) 26 Ind. Cas. 57; 27 M. L. J. 480; 1 L. W. 726; 
16M. L. T. 253; (1914) M. W, N. 882, 

(2) 40 Ind. Cas. 611; (1917) 3L W. N. 2834 at p. 
237; 21 M. L. T, 229; 32 M, L. J. 434, 
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| Jurisdiction” (in connection with orders 
granting permission to withdraw) in his judg- 
ment in Thuljaram Row v. Gopala Aiyan (2) 
and 1 entirely concur in those observa- 
tions. 

I set aside the District Munsif’s crder 
(including, of course, the permission to 
bring a fresh snit) and direct the suit to 
be restored to the file of pending cases and 
proceeded with fo its natural termination 
according to law. As the petitioners have 
delayed in bringing the matter in revision 
before this Court, 1 make no order as to 
costs. 

Petition allowed; Case sent back. 
V. R, P. 


PATNA HIGH COURT. 
APPEAL FROM OxiernaL Decrees No, 278 
or 1914, 
June 7, 1917. 
Present:—Mr. J aano Sbarfuddin and 
Mr. Justice Roe. 
RAJENDRA PRASAD SAHU AND oragrs— 
PLAINTIFFS —— APPELLANTS 
versus 
GANGAN KOER AND OT: ues—Derex DANTS 


— RESPONDENTS, 

Execution—Sale—-Misdescription — Wrong 
plot No., whether vitiates sale. 

Khasra numbers are subordinate descriptions of a 
holding for the purposes of its identification. |p. 282, 
col, 2 

ae an entire holding is sold in execution of a 
rent-decree obtained in respect of the holding, a 


khasra 


“wrong description of the holding by giving wrong 


plot numbers does not vitiate the sale [p. 282, col. 2, | 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 28th February 
1914. 


Messrs. Sudhansu 9. Mukerji Harihar Prasad 
Sinha, Rai Tribhuan Nath Sahat and 
Chandra Sekhar Banerit, for the Appellants. 

Messrs. Surendra K. Bose, Batkuutha Nath 
Mutter and Raghunath Singh, for the Respond- 
ents. 

JUDGMENT.—In this case the appellant 
is an auction-purchaser of the holding of the 
defendants in execution of a decree for rent. 
He has obtained a decree for three plote, 
which admittedly constitute a part of the 
holding. Jn regard to the first plot No, 23, 
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he has been refused a decree for possession 
on the ground that the sale certificate shows 
that plot No 24 was sold and not plot No. 
23. The whole question turns onthe doctrine 
of falsa demonstratio, and the sole point 
we have to consider is what was in the sale 
certificate the paramount~ description and 
what the suberdinate description. In Karupp: 
Goundan v. Pertathambi Gouxdan (1) it was 
held that the plot numbers were subordinate 
descriptions. Another point of view from 
which the casa may be approached is that 
set out in Barhamdeo Singh v. Ram Narain 
Singh (2). We must satisfy ourselves before 
we give the plaintiff a decree that the land- 
lords intended to sell plot No. 23; that the 
defendant tenants were aware that plot 
No. 28 was up for sale, and that the bidders 
at the sale contemplated an acquisition of 
plot No. 23. It is suggested by Mr. Baikuntha 
Nath Mitter for the respondents that the 
burden of proof on the appellants is parti- 
cularly heavy, for ordinarily where a sale 
proclamation is not sufficiently accurate to 
identify the property to be sold‘ the sale 
mast be held to be void. With that: proposi- 
tion, to a certain extent, we may assent, but 
it is certain from the passage in Raja Thakur 
Barmha v. Jiban Ram (8) that a property 
fully identified in the schedule may be in 
some respects misdescribed. The essential 
point is that the property should be by the 
paramount description fully idéntifed. We 
may take it as common knowledge among 
the cultivating classes that when a rayat 
fails to pay his rent, the inevitable con- 
sequence is the sale of the holding. We may 
take it as recognised that upon a degree for 
rent the holding of the defaulting raiyat will 
be brought to sale. We may take it that the 
legal advisers of the Maharani could not have 
been so stupendonsly foolisò as to put up to 
sale, in execution of this rent-Gecree, three 
plots of the defaulting tenants’ holding and 
one plot, the property of an entire stranger. 
We have no doubt whatever that the decree- 
holder, jadgment-debtor, and the intending 
bidders were all fully aware that what was to 


& 


(1) 80 M. 397; 2 M. L. T. 336. 

(2) 22 Ind. Cas. 280; 19 O. L. J. 182. 

(3) 21 Ind. Cas 936; 41 C. 590 at p. 599;18 C. W 
N. 813; 15 M. L. T. 187; 12 A., L. J. 156; 190. L. J. 
161; 26 M. L. J. 89; 16 Bom. L. R. 156; (1914) A M. W 
N, 118 (P. 0.). 
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be sold was the holding of the defaulting 
tenants. We do not suppose that anybody 
stopped to consider whether the numbers in 
the hasra were correct. If they had stopped 
to consider this, they would have seen at once 
that there was no such field as khasra No. 24 
having an area of 10 bighas, for khasra No, 24 
has an area of 6 bighas and khasra No. 23 
an area of 10 bighas. We hold that the para- 
mount description in this case was the des- 
cription given in the body of the application 
for attachment which runs:— 

“The amount-may be realised by the 
attachment and sale of the land, for which 
rent is claimed and which forms the kast of 
the judgment-debtors in this decree.”’ 

The appeal must, therefore, be decreed and 
the order of the learned Subordinate Judge 
discharged. The plaintiff’s sait is decreed in 
full for the whole area claimed in the snit. 
It is to be noted that a settlement has been 
arrived at out of Court with the representa: 
tives-in-interest of the original defendants 
Nos. 2, 6 and 10 and the defendant No. 3 
himself. These defendants have accepted the 
claim of the plaintiffs as to plot No. 23, and as 
against these parties the plaintiffs appellants 
will bear their own costs and have given up 
their claims for mesne profits. 

The decree, therefore, will be, as against the 
remaining defendants, for recovery of posses- 
sion of so much of plot No. 23 as may remain 
in the hands of the contesting defendants and 
mesne profits against them for so much of the 
property as may have been retained in their 
possession since the date of the execution sale 
with proportionate costs to this extent. 


Appeal accepted. 


PUNJAB CHIHF COURT. 
Frrst Orvin Appnat No. 6 or 1915. 
June 3, 1917. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones. 
SULTAN AND orners—Praintirrs— 

- APPELLANTS 
VETSUS 
GHULDLA AND otTaers—Derenpants— 


RESPONDENTS. 
Cystom-—Succession—Chundawand—Rindwanas of 
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Shahpur District—Wajib-ul-arz, entry in, presumption 
as to correctness of—Estoppel—Admission, value of, 

The custom of chundawand in the Shahpur District 
is exceedingly rare, and there is no trace of it 
amongst Rindwanas who form a sub-division of the 
Mekan tribe. [p. 285, col, 1.] 

There is a strong presumption in favour of the 
correctness of an entry in a wajrb-ul-arz in the 
a of any real proof to the contrary. [p. 284, 
col. 1. 

A mere admission of the right of one party by 
the other in a previous case between them does 
not amount to an estoppel, but it affords a strong 
piece of evidence against the person making the 
admission. [p. 287, col. 1 ] 

First appeal from the decree of the Senior 
Subordinate Judge, Sargodha, dated the 29th 
August 1914, dismissing plaintiffs’ claim. 

Mr. Nanak Ohand, for the Appellants, 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondents. 

JUDGMENT.—Fattu, caste Rindwana, a 
resident of the village Dharima, had two 
wives Musammat Bibi and Musammat Bhag- 
bhari. By Musammat Bibi he had one son 
Buti; by Musammat Bhagbhari he had six 
sons Chogatta, Palhu, Rehan, Taja, Kalu and 
Tahar, of whom Chogatta was the eldest. In 
about 1852 or 1858 according to the history of 
the village as given below the pedigree-table 
of Mouza Mitha Lok, “Buti, Chogatta, etc.... 
left the village of Dharima and founded the 
village” (of Mitha Lok) where they acquired 
a joint holding. At the first Settlement 
which took place in 1858, Buti was recorded 
as the owner of half of the holding with a 
corresponding share in the shamilat. The 
other half was recorded in the names of the 
sons of Chogatta, who was already dead, and 
of the other five sons of Fattu. The question 
involved in this case has arisen ont of a 
dispute, which will be explained later, be- 
tween the sons of Chogatta and the other 
descendants of Musammat Bhagbhari as to 
what their shares inter se should be. 


There was no new Settlement until 
1891-92 and it was not until 1902 that any 
question of partition arose. Then, however, 
there was a dispute between the descendants 
of Buti and the other sons of Fattu as to their 
shares in the village shamilat. Some of the 
descendants of Musammat Bhagbbari other 
than the sons of Chogatta urged that the 
shamtlaé ought to be partitioned according 
to ancestral shares and that the entries in 
the records were wrong. They were referred 
to a civil suit to establish the title which 
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‘they set up andthe sons of Chogatta were 
subsequently joined as plaintiffs. 

The descendants of Buti contended that 
partition should follow the shares as 
recorded in the Settlement Records and 
alleged that according to ancient custom the 
chundawund rule should be followed. The 
plaintiffs’ snit was dismissed on the llth 
September 1903. The plaintiffs appealed 
to the Divisional Judge, alleging inter alia 
that they had enjoyed possession according 
to ancestral shares and the rule of pagwand. 
The Divisional Judge dismissed the ap- 
peal and a further appeal was then filed 
in the Chief Court. The ground was 
that “it appears from all the circumstances of 
the case that partition ought to have been 
effected in accordance with ancestral shares.” 
This appeal was filed on the 13th April 
1904. The judgment of the Chief Court, 
which was not delivered until the 26th 
June 191), contains no discussion of the 
various allegations concerning succession 
per stirpes or per capita. It had been laid 
down in the wajib ul-arz of 1858 that the 
partition of the shamilaf when it takes 
place is to be in accordance with the shares 
specified in the khewat (i.e. Settlement 
Record of 1858). It was held that there 
was a strong presumption in favour of 
the correstness of the entry and that 16 
must be held to be correct in the absence 
of any real proof to the contrary. On 
these grounds the appeal was dismissed. Up 
to 1904 there is no trace of any dis- 
pute between the descendants of Musammat 
Bhagbbari concerning their shares inter se. 
As a result, however, of the partition 
proceedings which had been initiated it 
becams necessary to determine those shares, 
and onthe 18th April 1994, i.e., a few days 
after the appeal had been filed in the 
Chief Court, the village potwart drew up 
a report from which it appears that there 
was a conflist in the various records 
regarding the shares of the descendants 
of Musammat Bhagbhari. 

The facts are that in the khataun?, 
which was prepared as the basis of the 
knewat of the first Settlement, Chogatta 
was shown originally as owning one fourth 
and the other sons of Musammat Bhagbhari 
one-fourth between them. This‘entry was, 
however, corrested partly because Chogatts 
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was dead and partly because it was said 
that all the sons of Musammat Bhagbhari 
were entitled to equal shares. This correstion 
was followed in the muntakhib asamtwate and 
in the khewat itself. l 

The copy of the khewat which was made 
over to the village patwarit continued to 
contain the uncorrected entries showing the 
sons of Chogatta as entitled to one-fourth 
of the whole holding. The patwari's copy of 
the khewat was destroyed in 1894 under the 
orders of the Settlement Officer, but the entry 
which it contained is established by a soapy 
which was taken from it in 1887 before the 
second Settlement commenced, and the same 
entry was followed in the Settlement Record 
of 1891-92. Ultimately after considering 
the contents of the various records the 
Settlement Officer passed the following 
order: — [ think that the balance of proof 
is with the entry giving Chogatta one- 
fourth share. The Assistant Collector 
should carry out partition on this basis, 
allowing the parties to understand that 
the partition is tentative only. If the Chief 
Court decides on a pugwand partition, this 
tentative partition must, in any case, be 
altered. If it decides on the chundawand 
partition, the parties can then apply to the 
Assistant Collector as under section 117 
of Revenae Act.” 

There the matter stood until the decision 
of the appeal to the Chief Court to which 
we have already referred, Then on the 
17th December 1913, the present plaintiffs, 
who are the descendants of Musammat 
Bhagbhari other than the sons of Chogatta, 
instituted the present suit against the 
descendants of Chogatta for a declaration 
that they were entitled to five-sixths of 
onehalf of the whole holding, both pro- 
prietary land and shamilat. Their suit was 
dismissed by the Subordinate Judge and 
they, therefore, preferred the present appeal 
to this Court. 

Counsel for the appellants has taken 
three main points, The first ig that by 
reason of their pleadings in the former 
suit the sons of Chogatta are estopped 
from contesting the present claim. He 
refers in particular io the allegation made 
in the fourth ground of appeal in the 
former enit as filed in the Court. of the 
Divisions! .Jedge, in whioh if is stated that 
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the plaintiffs have “proved by strong evidénce 
that they enjoyed possession according to 
ancegtral shares and the pugwand rule.” 
We have, however, no hesitation in holding 
that the plea involves no estoppel. It is 
quite plain that when the dispute between 
the sons of Bati and the other descendants 
of Fattu arose, the parties had no knowledge 
of the manner in which their ancestors had 
acquired the land, The custom of chunda- 
wand in. the Shahpur District is exceedingly 
rare, vide section 5 of Wilson’s Riwaj-i am, 
pages 42-43, where it is stated that the 
only instances found were amongst a few 
families of the Khokars and one case 
amongst Hindus. The parties tothe present 
case are not Khokhars but Rindwanas who form 
a sub-division of the Mekan tribe. Having 
regard to the history of the village, it is 
evident that there was never any question 
of succession to a holding of Fattu and the 
probability is that the sons of Buti set up 
the rule of succession per stirpes merely as an 
easy way of accounting for the fast that Buti 
had been recorded as the owner of half of the 
whole. Whatever may have been the origin 
of the shares held by the various sons of 
Fattu it was not custom. 

The second contention of the Counsel 
for the appellants is that the claim of bis 
clients is supported by what is contained 
in the records regarding possession. It is 
no doubt true that in 1858 they were 
cultivating more than a quarter of the 
share of the whole, but that may have 
been due to their numerical superiority 
and the argument fails because although 
it is agreed that the sons of Buti are 
entitled to one-half, they were cultivating 
very much less than one-half of the cultivated 
area in 1858. 


His third contention is that the khewat 
of 3858 is right and that the entry in the 
record of the second Settlement is wrong. 
The chief difficulty in his way here is that 
` it is quite plain that the muntakhib asamiwar 
and the khewat of 1658 as originally 
drawn up showed the sons of Chogatta 
as holding one-quarter and the other 
descendants of Musammat Bhagbhari as 
holding one-fourth between them. Moreover, 
the new entries are the result not of 
ordinary corrections but of most careful 
erasures which were not initialled in the 
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ordinary way. The old figures have been 
scratched out so far as was necessary 
and the new figures have been substituted. 
Counsel for the respondents urges that 
the substituted figures are the result of 
palpable forgeries, while Counsel for the 
appellarits argues that they are the genuine 
result of an attestation of the khewat, 
and that the form of them is to be 
attributed to the laxity which prevailed 
in such matters in 1858. In order to 
resolve such doubts as we entertained, wə have 
called for and examined the original 
khataunt. On 26th June 1857, Pandit Moti 
Lal, the Extra Assistant Commissioner, 
passed an order for the preparation of 
the khewat of Mitha Lok. The khataunt 
(then described as the “chitha kami beshi”) 
and the khewat were prepared by a munsarim 
named Lachman Das. Holding slips were 
also issued through the Tahsildar. On 29th 
March 1858 another munsarim named Dani 
Parshad submitted the kAhataunz and khewat 
to Pandit Moti Lal, who ordered a 
proclamation to issue and then attested 
the khewat on 25th March 1898. There 
is, therefore, every reason to suppose that 
the zemindars were made acquainted with 
the entries concerning themselves. 


The question remains whether the 
erasures in the khewat were made before 
or after this attestation. In our opinion 
they were undoubtedly made before it, 
and for this reason that the corrected 
entry in the khataun: which gives equal 
shares to all the descendants of Musammat 
Bhagbhari is clearly in the hand of the 
munsartm Lachman Das, whose connection 
with the record had ceased before the 
attestation by Pandit Moti Lal. What 
probably happened was that Lachman Das 
began preparing the khewat before he had 
completed his attestation, and then 
altered it when he discovered later that 
his original entry as to the shares inter 
se of the descendants of Musammat Bhag- 
bhari was incorrect, but the patward’s 
copy which must also have been began 
remained by some accident still oncorrested. 
If at that time any fraud proved was in 
contemplation for the benefit of the other 
five sons of Fattu, the patwarz’s copy of the 
khewat would have been made to correspond, 
and these live sons of Fattu would not have 
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waited for the best part of halfa century 
before trying to reap the results of their 
fraud. Lastly, although the pleas in the 
former suit do not amount to an estoppel, 
they at least afford a strong indication 
that the sons of Chogatta believed up ta 
1904 that they were only entitled to share 
equally with the other descendants of Musam- 
mat Bhagbharl. 

We hold that the plaintifs are 
entitled to 5/6ths of half of the areas in 
dispute and accepting the appeal grant 
them a decree accordingly. But as the 
whole trouble has arisen from a conflict 
in the Revenue Records, we direct parties 
to bear their own costs throughout. 

Appeal accepted, 


MADRAS HIGH COURT. 
Civit Appeat No. 71 or 1916.. 
February 19, 1917.. 
Present:— Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
DEVARAPALLI RAMALINGA REDDI 
AND OTHERS—Derenpants Nos, 1 to 7 AND 12 
— APPELLANTS 
VETSUS 
SRIGIRIRAJU KOTAYYA AND otHERs— 
PLAINTIFFS AND DEreENnDanTS Nos. 8 to 11, 


13 AND 14— RESPONDENTS. 

Evidence Act (I of 1872), s. 35—Register of births 
and deaths kept by village official, entries in, admis- 
sibility of —Hntry, whether evidence of actual date of 
death. 

A village karnam or Reddi keeping a register of 
deaths actsasa public servant inthe discharge of 
his official duty within the meaning of section 35 
of the Evidence Act. Itis not necessary that a 
public servant should be compellable by legislative 
enactment to discharge such a duty. [p. 287, col. 1.] 

Ratcliffe v. Ratcliffe and Anderson, (1559) 1 Sw. 
and Tr. 467;5 Jur. (n.s.) 714; 7 W. R. 726, fol- 
lowed. 

Where death registers are kept under the directions 
of the Board of Revenue acting as agents of the 
Government, the entries therein are admissible in 
evidence under section 35 of the Hvidence Act. [p. 
287, col. 2. ] 

An entry in such a register is proof of the actual 
date of death, [p. 287, col, 2.] 

Secretary of State v. Kasturi Reddi, 26 M. 268; 12 
M. L. J. 453; Wintle, In re, (1870) 9 Eq. 373; 21 L. 
T, 781; 18 W. R, 394, dissented from. 


Goodrich, In re, Payne v. Bennett, (1904) P. 188; 
73 L. J. P. 33; 90 L. T. 170; 20 T. L. R, 208, followed. 


Appeal against the decrae of the Court 
of the Additional Temporary Subordtnate 
Judge, Guntur, in Original Suit No. 42 of 
1914, 


Messrs. T. V. Venkatarama Aar and 
R. Rajagopala <Atyar, for the Appel- 
lants. 

Mr. T. Prakasam, for the Respond- 
ents. 


JUDGMENT.—This is an appeal from a 
decree in a suit brought by a reversioner 
to recover possession of the properties 
belonging to one Pedda Venkatarayadu, 
the last male owner. His daughter Ven- 
kamma was in possession until she died. 
The first question argued before us related 
to the date of the death of this woman. 
The plaintiff? allegation was that she 
died on the 9th January 1902. The 12th 
dafendant stated that Venkamma died in 
1899 and that the suit was barred by 
limitation. The Subordinate Judge came 
to the conclusion that the plaintiffs’ suit 
was in time. The main argument against 
this conclusion was that Exhibit A, the 
public extract of the register of the death 
of Venkamma, was not receivable in evidence 
and that the judgment of the Suborcinate 
Judge which is mainly based on that docu- 
ment should be reversed. i 


The learned Vakil “for the appellants 
broadly contended that this document is 
not receivable in evidence under section 
35 of the Indian Evidence Act. He argued 
that there is no legislative enactment 
making it compulsory upon village officers 
to maintain a register of this kind and 
that an extract from such a register is 
not covered by section 35. There are two ` 
answers to this contention. In the first 
place, Madras Act III of 1899 provides 
for village officers beyond Municipal towns 
keeping a register of births and deaths, 
Under section 5, the Collector may appoint 
any person either by name or by virtue of 
his office to be registrar of births and 
deaths in each village. There are provisions 
in the Act for such régisters being sent 
up to the Taluk cutcherry, 

Under section 17, the extracts given in 
the Taluk office are required to be cer- 
tified as provided in section 76 of the 
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be produced in proof of the entries of 
whigh they’ purport to be copies. It is, 
therefore, clear that the record of death 
would be an entry made ina public register 
as required by the Evidence Act It is 
true that under section 2, the Local 
Government has to: extend the operation of 
this Act to the Districts. On such a 
notification, section 4 would enable the 
Collector to proclaim that registration 
shall be compulsory. As the point has 
been taken for the first time in appeal 
and as the appellant denied the existence 
of any legislative enactment on the subject, 
the. respondent has not been able to ascer- 
tain whether the Act has been extended 
to the District of Guntur and whether 
the registration has been made compulsory 
in that district. But oven apart from 
this question, wesee no reason for holding 
that the register would not be covered 
by the language of section 35 of the 
Evidence Act. The entry spoken of in 
the first part of the section must either 
(a) be made by a public servant in the 
discharge of his official duty or (b) by 
any other personin the performance of 
a duty specially enjoined by the law of 
the country. The second part alone relates 
to legislative enactments; the first part 
is general in its terms. A reference to 
the Standing Order No. 101 of the Board 
of Revenue shows that the system of 
registering births and deaths was inaugurat- 
ed in 1865; by the SBoard’s proceedings 
dated 5th February 1874, the duty of 
keeping such registers was cast upon the 
village officials. It is clear, therefore, that 
a Village Karnam or a Reddi keeping a 
register of deaths will be acting as a 


Such extracts may 


public servant in the discharge of his 
official duty. It is not necessary that a 
publio servant should be compellable by 


legislative enactment to discharge such a 
duty. In Ratcliffe v. Raicliffe and Anderson 
(1) it was pointed ont that a-register of 
births’ and deaths kept under the orders 
of the East India Company was a public 
document of the description mentioned in 
section 35 of the Evidence Act. Lord Campbell 
in that judgment speaks of the register 

(1) (1859) 1 Sw. & Tr. 467; 5 Jur. (N. 3.) 7l 7 W. 


2 b 
, ‘ 


having been kept in obedience to directious 
given by the Hast India Company in its 
sovereign capacity. No legislation of the com- 
pany isreferred to as having authorised the 
keeping of such a register. We are, therefore, 
of opinion that even apart from Act III of 
1899, the registers which are being kept 
under the directions of the Board of Revenue 
since the year 1865, do come under section 
35 of the Hvidence Act. It need hardly 
be stated that the Board of Revenue 
are the agents of the Executive Government 
of the Presidency [see Secretary of State 
y. Kasturi Reddi (2)}. 

One other argument of the learned Vakil 
for the appellants was that the extract is not 
evidence of the actual date of the death 
mentioned in it. Reliance was placed upon 
certain observations contained in In re Winitle 
(3), It is clear that these observations have 
not been accepted as good lawin England. 
See Goodrich, In re, Payne v. Bennett (4). 
We are, therefore, of opinion that Exhibit A 
was rightly admitted in evidence, and that it 
is evidence of the actual date of the death. 

Upon the facts, we have no hesitation 
in concurring with the conclusion of the 
Subordinate Judgethat the plaintiff has proved 
that Venkamma died within twelve years of 
the date of suit. The evidence let in on behalf 
of the defandants is utterly worthless, having 
regard to the fact that the 12th defendant 
who professes to have known the date of 
the death all along did not state it in the 
written statement filed by him. 

Another contention was that Chinna Ven- 
katarayudu and Pedda Venkatarayudu were 
not divided; but the documentary evidence 
on the question is very clear. Exhibits L, N, 
and Z of the year 1860 show that by that 
time the two brothers had become divided in 
status. Then it was suggested that the 
family compromise evidenced by Hxhibit D 
is binding upon the present plaintiffs, The 
contest in that case was between the widow 
of a co-parcener who claimed maintenance 
from the family and the 12th defendants 
father. The 12th defendant’s father claimed 
that he was entitled tothe whole of the 
property; he entered into a compromise. 


The present plaintiffs were not parties to 
(2) 26 M. 268; 12 M. L. J. 468. 
(8) (1870) 9 Eq. 373; 21 L. T. 781; 18 W, R. 394, 
mS (1904) P. 138; 73 L. J. P. 83; 90 L. MT, 170, 20 
T, L. R, 203. 5 
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the compromise and by no stretch of imagi- 
nation can they be said to have been repre- 
sented eitber by Bangaramma or by the 
12th defendant’s father. We hold that the 
compromise is not a family arrangement bind- 
ing upon the plaintiffs. We must, therefore, 
for these reasons confirm the decree of 
the Subordinate Judge and dismiss the appeal 
with costs. We dismiss the memorandum of 
objections also with costs. 


Appeal dismissed. 
V.R P. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL QIVIL JURISDICTION 
No. 44 or 1916. 

December 14, 1916. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice and Justice Sir Asutosh 
Mookerjee, Kr. 

Re SITAL PROSAD AND oTHerS—INEOLVEATS, 
BADRINARAIN AGARWALLA— 
APPELLANT 
VETEUS 


Raja BRIJNARAIN ROY AND anoTHER— 


RESPONDENTS. 

Contract Act (IX of 1872), s 201-—Principal and 
agent —Power-of-attcrney granted by jowt co-parceners 
—Death of some co-parceners, effect of-—-Termination of 
agency. . 

Where the paramount object of a power-of-attorney 
executed by three ont of four brothers, living 
jointly in a Mitakshara family, in favour of the 
fourth was to facilitate the raising of joint loans 
by the latter on mortgages of the joint estate for 
‘their joint benefit: 

Held, that the death of some of the executants 
did not put an end to the powor but that so long as 
the object of the power continued to be capable of 
‘realisation, it retained its vitality, [p. 291, col. 2; p. 
295, col. 1.) 

Per Mookerjee, J. ~It cannot be held as an inflexible 
rule of lay that whenever two principals appoint an 
agent to take charge of some matter in which they 
are jointly interested, the death of one of them 
terminates the authority of the agent, not merely 
as regards the deceased, but also as regards the 
surviving principal, In each case the true intention 
of the parties to the contract must be determined 
from the terms thereof and from the surrounding 
circumstances. [p. 294, col. 2.] 

Where two principals jointly appoint an agent to 
take charge of some matter in which they are 
jointly.interested, a severance of the joint interest 
by the death of one of the joint principals may 
operate to terminate the agent's authority, unless it 
is a power coupled with an interest. [p. 294, vol. 1.] 

Where, however, the principals are joint and 
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several and the power given to the agent is both 
joint and several, the death of one of the principals 
does not terminate his authority as regards the 
surviving principal. [p. 294, col. 1.] 


Appeal against the following judgment of 
Mr. Justice Greaves, dated the 25th February 
1916:— 

“Under the provisions of section 18 of 
the Seccnd Schedule to, the Presidency 
Towns Insolvency Act, liberty was given 
to sell certain mortgaged properties which 
are set out in schedule A to the petition 
of the applicants herein. The creditors of 
the insolvent hearing that an order for 
sale had been made under section 18 got 
a stay of the sale, and the matter now comes 
before me under and by virtue of the order of 
Mr. Justice Chowdhury of 15th April 1915 to 
investigate the mortgage, z.e, to ascertain 
whether under the circumstances, to whieh 
I shall refer in a moment, the three 
mortgages of these properties already men- 
tioned are valid mortgages. There were 
four brothers, Raghubir, Raj Kumar Lall, 
Ram Sundar Lall ard Sital Prosad, who 
were members ofa Mitakshara family and 
they on 10th January 1907 executed a 
power-of attorney in favour of Raghubir. 
By the power these persone jointly no- 
minated, constituted and appointed Raghubir 
their attorney for certain purposes named 
in the power, which include the power to 
execute mortgages on their behalf. Ram 
Sundar Lall died soon after the power-of- 
attorney was executed, and prior to the 
execution of the mortgage to which I will 
now refer. That mortgage is dated 2ist 
June 1907, and it is executed by Raghubir 
and Raj Coomar Lall on their own behalf 
and by Raghubir as attroney for Sital 
Prosad. Subsequently, a second mortgage was 
executed of the same properties on 4th 
March 1908. This was executed by Raghubir 
on his own behalf and as attorney for Raj 
Coomar La'l and Sital Prosad. A third 
mortgage of the same properties was exe- 
cuted on 26th September 1908, and tbat 
was executed by Raghubir on his own 
behalf and as attorneyfor Sital Prosad. Raj 
Coomar Lall had died prior to the 
execution of this third mortgage leaving 
certain minor sons, and. Raghubir also 
purports to execute the mortgage as guardian 
of these mincr sons of Raj Coomar Lall. The 
point I have now got to decide is whether 
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by virtue of the death of Ram Sandar Lall. 


prior to the execution of the first of 
these mortgages all the three mortgages 
are bad, because I do not think 
it cah be really disputed, in view of the 
authority of Sudaburt Pershad Sahoovy. Foolbash 
Koer (1), that as the parties are members 
of a joint Mitakshara family, the mortgage 
is to stand or fall by the validity or 
otherwise of the power-of-attorney, at the 
time the'first mortgage was exezuted. Now I 
have been referred to certain authorities. 
The first of these is a text-book on Powers- 
of-Aftorney by Sinclair Mackenzie, where 
‘at page 141, it isstated that where there are 
two or more joint principale, the death 
‘of one of them will jointly revoke the 
powers of the other or others and that 
statement is founded upon two eases, the 
first of them being reported as Gee v. Lane 
(2) and the other ag Raw v. Alderson 3). It 
is clear from a perusal of these cases 
that ifthe power had been allowed to be 
acted“ upon after the death of one of the 
joint principals, it would have been acted 
upon to the detriment of the principal 
who was dead, and I think that that is 
the principle’ one has got to bear in 
mind when considering whether the death 
of Ram Sundar Lall clearly invalidates 
the power-of-attorney. The conclusion I 
have come to is, that having regard to the 
fact that the family is governed by the 
Mitakshara School of Hindu Law, the 
death of Ram Sundar Lall did not affect 
the validity of the power-of-attorney, and 
that, as he died leaving, as it appears 
from the recital in the mortgage, no sons 
him surviving, his share ih the property 
vested or rather passed upon his death to 
the other three members of the joint 
‘Mitakshara family, and, therefore, the death 
of Ram Suttar Lall, in my opinion, did not 
vitiate or bring to an end the  power-of- 
attorney of 10th January 1907. The result 
is that, so far as that point is concerned, 
the three mortgages are valid mortgages. 
Jt remains for the mortgagees to formally 
establish their mortgages by proper proof 
and subject to their doing that and to 


(1) 12 W. R. (F. B.) 1; 3 B. L. R. (FB). 
aa (1812) 15 East 592; 104 E. R. 967; 13 R R. 


(3) (1817) 7 Taunt. 453; 1 Moore 145; 129 E. R. 
182; 18 R. R. 585, -> 
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‘their satisfying me by affidavit that Ram 


Sundar Lall left no sons or male heirs 
him surviving, JI direct that the property 
be sold according to the original order 
for sale that was made,” 

“Mr. Zorab.—I submit my friend should pay 
the costs of this application. 

By tHe Covrt.—No, you can add your 
costs to your security.” 

FACTS material to the report will appear 
from the judgment. 

The power of-attorney referred to in the 
judgment was as follows:— 

POWER- OF-ATTORNEY, 

Know all men by these presents that we, 
Sital Prasad, Raj Coomar Lall and Ram 
Sundar Lall, all sons of Mohan Lall deceas- 
ed, inhabitants of Kasba Secunderpoor in 
District Balia, at present residing at No. 
119/8, Old China Bazar Street, in the town 
of Calcutta, by caste Buruwal by occupation 
traders, do hereby jointly nominate, con- 
stitate and appoint our brother Raghubir 
Prosad by caste Buruwal by occupation 
trader and inhabitant of Kasba Secunder- 
pore aforesaid our true and lawful 
attorney to look after and manage the 
zemindari affairs of our shares of zemindartes 
in district Balia; to represent us and 
appear on our behalf before the Courts of 
the Collector, ‘Tehsildar, Munsif, Judge 
and Commissioner aid other Civil Courts 
as wellas before all Criminal Courts and 
the High Courts and also before the Offices 
of the Inspector-General of Polica, the 
District Superintendent of Police, Colleator 
of Stamps and the Sudder Board of Revenue 
and the Railway Offices, whether such Courts 
or Offices are situate in the United Provinces, 
Ouodh or Bengal or in the Presidenaies of 
Madras and Bombay cr generally in any 
part of British . India; to institute or 
defend law suits or judicis] proceedings or 
to make or prefer appeal on our behalf 
as respondent in any appeal, and for the 
said purposes to make or present or file ap- 
plications, potitions, plaints, grounds of appeal 
or written statements and subscribe and 
verify them on our behalf; to engage and 
appoint Pleaders, Muktears, Vakils or other 
lawyers and sign vakalatnamis on our behalf; 
to answer all material questions relating 
to .such suits or appeals; to file or defend 
documents in Courts or: Pablic Offices and 
to take them back; to deposit or pay 
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moneys in Courts or draw moneys or 
cheques from them on our behalf; to execute 
decrees obtained by us by the attachment and 
sale of properties of the judgment-debtors 
and if necessary by their arrest or im- 
prisonment; to refer any matter to arbitra- 
fion and nominate and appoint arbitrators 
ọn our behalf, to make any compromise 
regarding any suit, appeal or decree. We 
do hereby further authorize and empower 
our. said attorney to receive payment of 
debts due to us to borrow money if required 
on our behalf from any person and execute 
a bond if necessary for that purpose, to 
sell or mortgage lands belonging to us and 
receive the consideration money or the mort- 
_ gage debt and to execute and sign the 
deed of sale or mortgage on our behalf, 
to “appear on our behalf before the proper 
registering officer and present. such deed 
of sale or mortgage for registration and 
admit the execution thereof, and do all 
needful acts on our behalf for the registra- 
tion of the said deed, to purchase lands or 
other property on our behalf and pay the 
consideration money. thereof to the vendor, 
to lend money on our behalf, to realise 
our dues from our raiyats and cultivators 
and suing them if necessary for such 
purpose in Courts of Justice to give or 
take receipts for money received or paid on 
our behalf; and in general to do all aots 
whether herein specified or not as may be 
needful to be done on our behalf and for 
our benefit for any of the purposes mentioned 
above. All the aforesaid acts of our said 
attorney shall be considered as our own 
acts and we do hereby agree to ratify and 
confirm them. Given under our hand 
the 10th day of January 1907. 
Explained by me, 
Jadub Krishna Roy Chowdhury, 
_ Pleader. 
Signatures of Sital Prosad Raj Coomar 
Lall and Ram Sunder Lall, - 
(in Nagri). 
Mr. D. N. Bose (with him Mr. N. Sircar), 
for the Appellant. 
Mr. Zorab (with him Mr, S. K, Chakerbutty), 
for the Respondents. 
JUDGMENT, 
SANDERSON, C. J.—This ig an appeal by 
Badrinarain Agarwalla, a creditor of the 
insolyents, from the judgment of Greaves, dJ., 
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whereby he held that three mortgages, 
which the appellantalleged were void and 
inoperative, were valid mortgages. 

An orderforthe sale of the mortgaged 
property had been obtained by the mortgagees 
under the provisions of the Presidency Towns 
Insolvency Act; the appellant succeeded in 
obtaining an order for stay of the sale trom 
Chaudhari, J., who directed thatthe matter 
of the mortgages should be investigated, 2. 2., 
for the purpose. of ascertaining whether the 
three mortgages were valid mortgages. 


The facts are set out in the judgment of 
Greaves, J :— There were four brothers, 
Raghubir, Raj Coomar Lall, Ram Sundar Lall 
and Sital Prosad who were members of a 
Mitakshara family, and they on 10th January 
1907 executed a power-of-attorney in 
favour of Raghubir. By the power these 
persons jointly nominated, constituted and 
appointed Raghuhir their attorney for certain 
purposes named in the power, which include 
the poser to execute“ mortgages on their 
behalf. Ram Sundar Lall died soon after 
the power-of-attorney was executed, and prior 
to the execution of the mortgage to which 
I will now refer. That :mortgage is 
dated 2lst June 1907, and it is executed 
by Raghubir and Raj Coomar Lall on 
their own behalf and by MRaghubir as 
attorney for Sital Prosad. Subsequently, 
a second mortgage was executed of the 
same properties on 4th March 1908. This 
was executed by Raghubir on his own behalf 
and as attorney for Raj Coomar Lall and 
Sita? Prosad. A third mortgage of the 
same properties was executed on 26th Septem: 
ber 1908, and that was executed by Raghubir 
on his own behalf and as attorney: for Sital 
Prosad. Raj Coomar Lall had died prior 
to the exeantion of this third mortgage. 
Iéaving certain minor sons, and Raghubir 
also purports to execute the mortgage as 
guardian of these minor sons of Raj Coomar 
Lall.” The point relied upon by the appel- 
lant in his petition was as follows:— Your 
petitioner is advised that the aforesaid power 
was void and inoperative inasmuch as Ram 
Sundar Lall, one of the execoutants of the 
said power-of-attorney, was dead at the time 
when the aforesaid mortgages were executed. 
Your petitioner is further advised that the 
mortgages executed under the aforesaid 
power were void and inoperative,” and the. 
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learned Judge states the point as follows:— 

“The point I have now got to decide is, 
whether by virtue of the death of Ram Sundar 
Lall*prior to the execution of the first of 
these mortgages, allthe three mortgages are 
bad, because I do not think it can be really 
disputed, in view of the authority of 
Sudaburt Pershad Sahoo y. Foolbash Koer (1), 
that as the parties are members of a joint 
Mitakshara family, the mortgage is to stand 
or fall by the validity or otherwise of the 
power-of-attorney atthe time the first mort- 
gage was executed.” 

The learned Judge decided thatthe death 
‘of Ram Sundar Lall did not vitiate or bring 
fo an end the power-of-attorney of 10th 
January 1907, and consequently the mort- 
gages were valid. It was argued on behalf 
of the appellant that the power-of.attorney 
was intended to last only during the life- 
time of the four brothers and in respect of 
their joint property, and consequently as soon 
as Ram Sundar Lall died, the power-of- 
attorney came to an end and as a further con- 
sequence all the three mortgages were totally 
invalid, inasmuch as each of the said mort- 
gages had been executed by Raghubir in 
pursuance of the powers contained in the 
power-of-attorney of the 10th January 1907, 
and .that such mortgages were not even 
valid in respect of the shares of the individual 
brother or brothers who had executed the 
mortgages on his or their own behalf by 
reason. of the decision of this Court in 
Sudaburt Pershad Sahoo v, Foolbash Koer (1). 

The question whether the power-of-attorney 
game to end by reason of the death of 
Ram Sundar Lall,in my judgment, depends 
upon the cofistruction which, is to be put 
upon the terms of the power-of-attorney. 

In coming to a conclusion as to the con- 
struction, it is necessary to consider the posi- 
tion of the parties to the power-of-attorney 
and the- property - which was thereby 
affected. 


The brothers were members of a joint 
Hindu family under the Mitakshara Law 
and the property mortgaged was part of 
the jointand undivided estate. The three 
surviving brothers were engaged ina joint 
business and the money was borrowed for 


the purposes of the business, and regard’ 


must be paid to the well-known incidents of 
an undivided family living under the 
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Mitakshara Law, one of which is that the 
undivided share of one of the brothers, if he 
died without male issue (as was the case 
with Ram Sundar Lall), would pass to the 
aurviving members of the family, 

Bearing these facts in mind and on a 
review of the terms of the power-of- 
attorney, I do not think the intention was 
that the power-of-attorney was to last only 
during the lifetime of the four brothers and 
in respect of their joint property. On the 
contrary, I think the intention was that the 
power-of-attorney should continue as long 
as the property retained the same character, 
viz, that of undivided property which it 
bore at the date of the power-of-attorney 
and inrespect of the undivided shares of 
the four brothers or the survivors of them. 

Section 201 of the Contract Act of 1872 
was relied upon by the appellant, but in my 
judgment that section would not apply to 
the above-mentioned cireumstances of this 
case. 

The English Law relating to a contract to 
serve as the agent of a firm of partners in 
the partnership business was referred to, in 
which case such a contract is impliedly. 
subject to the continuance of the partnership 
and is, therefore, discharged by the death of 


` one of the partners, which puts au end to 


the partnership. . 

I do not think that that principle is ae 
plicable tothe circumstances of this case, 
having regard to the nature and incidents of 
a joint Hindu family living under the 
Mitakshara Law and the undivided estata 
thereof. For these reasons [agree with the 
learned Judge that the death of Ram Sunda, 
Lall did not vitiate or bring to an end the 
power-of-attorney of lOth January 1907 and 
consequently the mortgages, by reason of his 
death, are not invalid. 


A further point, however, was raised in 
the argument of the appeal which apparently 
was not argued before the learned Judge, 
viz, that inasmach as Raj Kumar Lall 
had died prior to the execution of the third 
mortgage, leaving certain minor sons, then 
at all events the circumstances differed from 
those existing at the date of the power of- 
attorney to such an extent that it could 
not have been contemplated by the parties 
that it should sontinue after such a 
change. 
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In my judgment this argument ought 
not to prevail: the character of the property 
remained unmodified, being joint and un- 
divided estate, and it was vested in the 
two surviving brothers and the heirs of Raj 
Kumar Lall. 

I assume for the purpose of this judg- 
ment that Raghubir was the duly eppointed 
guardian of the minor soris of Raj Kumar 
Lall (which has not been disputed) and 
that the money was borrowed for the 
benefit of the joint business, and, under 
such circumstances, I think Ragkubir would 
in such capacity be able to join in mort- 
gaging the undivided estate for such a 
purpose, and inasmuch as the mortgage 
was also executed by Raghubir in his 
own behalf, and as attorney for Sital 
Prosad, in my judgment the third mort- 
gage was a good and valid mortgage of 
the joint and undivided properties com- 
prised therein. For these reasons I think 
the appeal should be dismissed -with costs. 
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MOOKERJEE, J.—-The facts material for the 
determination of the question raised before 
us lie in a narrow compass and may be 
briefly stated. Sital Prosad, Raghubir Prosad, 
Raj Kumar Lal and Ram Sundar Lal were 
four brothers and constituted a joint family 
governed by the Mitakshara Law. On the 10s:h 
January 1907 three of them executed 
a powdér-of-attorney in favour of the fourth 
(Raghubir Prosad) and thereby authorised 
him to borrow morey on their behalf and 
as security for the loan, to mortgage their 
lands. Shortly after this, Ram Sundar 
Lall died without issue. Thereafter, on the 
Qist June 1907, Raj Kumar Lall, Raghubir 
Prosad on bis own behalf and Raghubir 
Frosad as attorney for Sital Prosad exe- 
‘ented a mortgage of their joint properties 
to secure a loan of Rs. 25,000. On the 4th 
March 19C8 a second mortgage was exe- 
cuted for a sum of Rs. 5,000 by Raghubir 
Prosad for himself and as attorney for Sital 
Prosad ana Raj Kumar Lall. Raj Kumar Lall 
died in May 1903 and left three infant 
sons Gouri Sanker Prosad, Jaggannath 
Prosad and Kedarnath Prosad. On the 24th 
September 1908 a third mortgage for 
Rs. 6,000 was executed by Raghubir Prosad 
for himself, as attorney for Sital Prosad 
anc as guardian for the infant sons of Raj 


Kumar Lall. On the 22nd November 1911 
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Sital Prosad, Raghubir Prosad, Gouri Sanker 
Prosad, Jagannath Prosad and Kedarnath 
Prosad were all adjudged insolvents on 
their own petition under the provisiota of 
the Presidency Towns Insolvency Act, and 
their estate vested in the Official Assignee. 
On the 27th Augast 1914 the mortgagees 
applied to the Official Assignee that steps 
might be taken to satisfy their dues by 
the sale of the mortgaged premises. The 
matter was referred to the Court, and on 
the oth January 1915, an order for sale 
was made under rule 18 of the Second 
Sshedule to the Presidency Towns Insolvency 
Act, Oa the Sth April 1915 the appellant 
Badri Narain Agarwalla, one of the creditors 
of the insolvents, applied to the Court to 


enquire into the validity of the alleged 
mortgages. His objection in substance 
was that the power-of-attorney became 


void and inoperative on the death of Ram 
Sandar Lall and that the mortgages executed 
on the strength of such power had no 
legal force whatever. Greaves, J., has over- 
ruled this contention and has directed that 
the properties be sold aecording to the 
original order for sale. On the present 
appeal, the propriety of this decision has 
been called in question. On behalf of the 
creditor appellant, it has been argued, 
on the authority of the decisions in Gee 
v Lane (2) Raw v. Alderson (3) and Tusker v, 
Shepherd (4), that upon the death of Ram 
Sundar Lall, the power-of-attorney ceased 
to be operative not merely in so far 
as his interest in the estate was concerned 
but also in respect of the other executants, 
and, that, in any event, upon the death 
of Raj Kumar Lall, the power lost all its 
vitality. It will be observed that this 
contention. is of a more comprehensive 
character than the limited ground which 
formed the basis of the petition of objection 
of the creditor dated the 8th April 1915. 


There is no room for controversy that. 
as argued by the appellant, under section 
201 of the Indian Contract Act, as under 
the Law of England | Bladers v. Free (5) and 
Pool v. Pool (6)], an agency is terminated 


(4) (1861) 6 H. & N. 575; 30 L. J. Ex. 26734 L.,T, 
19; 9 W, R. 476; 123 R. R. 697; 158 E. R. 237. 

(5) (1829) 9 B. & C. 167; 4 Man. & Ry. 282; 7 L. J, 
K. B. (0. s.) 213; 109 E. R. 63; 32 R. R. 620, 
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by the death of the principal, and this view 
is supported by the decision of the: Judicial 
Committee in Mujib-un nissa yv. Abdur Rahim 
(7), This proposition, however, is of no 
real assistance to the appellant, for it 


merely shows that if Ram Sundar Lall had: 


left heirs, they would not have been bound 
by acts done by the agent on the strength 
of the power-of-attorney after his death. 
Here, the conditions are different. On the 
death of Ram Sundar Lall, his interest 
in the estate vested by survivorship in 
his three brothers. Consequently, when 
Ragbubir Prosad acted on the basis of 
the power-of attorney, he dealt with 
property which had vested in himsef as 
also in Sital Prosad and Rai Kamar Lall; 
in essence, the death of Ram Sundar Lal 
did not in any way alter the constitution 
of the property but only enlarged the extent 
of the interest of the other members of 
the co-parcenary in their joint estate. The 
appellant is, consequently, constrained to 
maintain that the effect of the death of 
one of the executants of the power-of- 
attorney was to make the power void and 
inoperative in law. The contention has 
“been broadly put forward that if A and 
B execute a power-of-attorney in fayour 
of 0, on the death of A, the power lapses 
in its entirety so as to make it impossible 
for C to bind thereafter by his act either 
B or the representatives of A. This propo- 
sition has been controverted by the mort- 
gagees-respondents on the strength of the 
rule enunciated in Bhagirath Samanta v. 
Prem Chand Pal(8) This decision, however, 
is not an authority directly in favour of 
the respondents, for it merely decides that 
where there are two joint agents and one 
of them dies, upon his death the contract 
of agency terminates in sa far as he is 
concerned but notas regards the surviving 
agent. The converse case of the death of 
one of two joint principals, which now requires 
consideration, did not arise in the case 
just mentioned, and must consequently be 
determined upon principle and upon the 
authorities, 

Jt is plain to my mind that the cases 
of’ Gee v. Lane (2), Raw v, Alderson (3) 


(7) 23 A. 233; 5 C. W, N. 177; 28 I. A. 15; 11 M.L. 
J. 58; 8 Bom. L, R. 114,7 Sar. P. ©. J. 829 (P. Cò, 
(8) 16 Ind. Cas. 852; 17 C. L. J. 201, 
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and Tasker v. Shepherd (4) do not support the 
broad contention that where an agency 
has been created by two principals, the 
death of one of them terminates the agency 
not merely as regards himself but also as 
regards his joint principal. The first of 
these cases, Gee v. Lane (2), is an authority 
for the proposition that a joint warrant 
of attorney given to enter judgment “against 
us” upon a joint and several bond does not 
authorise ths entering up jndgment against 
the survivor only. Lord Ellenborough, ©. d., 
based .his decision on the ground that an 
action to be brought “against us” must mean 
a joint action, and distinguished the decision 
in Gladwin v. Scot (9), where the warrant 
of attorney executed by the two was to 
enterjudgment ‘against me.” Similarly Raw 
v, Alderson (3) is an anthority for the proposi- 
tion that if two warrant an attorney to 
confess judgment against them and one dies, 
judgment cannot be entered up against the 
other. Reference was made to the decision in 
Todd v. Dodd (10), which bas not been uni- 
formly reported by the different reporters. 
Reliance was also placed upon Fendall v. May 
(11), where the Court of King’s Bench held 
that there might be a material distinction 
between a case in which the alteration in the 
state of parties is only in the persons 
charging and another in which the alteration 
is in the persons to be charged; in other 
words, that when a warrant to confess 
judgment is given by two, the death of 
one revokes the authority of the attorney; 
but that when a warrant to confess judg- 
ment is given by two, the decease of one 
does not revoke the authority. It is not 
necessary for our present purpose to consider 
whether this distinction is or is not well 
founded, buf it is plain upon an examina- 
tion of the decisions mentioned that they 
do not enunciate a principle of universal 
application and only turn upon the ascer- 
tainmeut of the true intention of the parties 
to the power-of-attorney. This is made 
amply clear from Tasker v. Shepherd (4), 
where a question arose as to the effect 
of the death of a member of a partnership 


(9) (1751) Barnes 53; 94 E. R. £02. 

(10) (1781) 1 Wils. K. B. 312;95 E. R. 636; Bar- 
nes 48; 94 E. R. 800; Sayer 5; 96 E. R, 784. 

(11) (15198) 2 M. & S. 76; 105 E. R. 310; 14 R, R; 
593. 
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which had appointed the plaintiff as their 
agent for a specified term. The Court 


held that the true question was — what did. 


the parties contract should be done, and 
upon a consideration of the terms of the 
contract and the surrounding circumstances 
came to the conclusion that the contract 
had reference to a certain existing partner- 
ship business only, Baron Channel stated 
` that after fully considering the contract and 
the probable intention of the parties to be 
collected from the various terms of the 
agreement, he came to the conclusion that 
the contract was intended to be for the 
period mentioned, subject to the condition 
that all the parties so long lived; the agree- 
ment of the parties had relation to the existing 
state of things which they presumed would 
continue for four years and in reference to 
which presumption alone they contracted 
( Friend v. Friend, In re Friend (12), Phillips 
‘vy. Alhambra Palace Co. (13) |]. Substantially 
the same view has been adopted in the 
Courts of the United States, where the ques- 
tion appears to have come up for consideration 
more frequently than either in this country 
or in the English Courts. It is there 
recognised that where authority is given 
to an agent by a partnership, the death 
of one of the partners, which operates as 
a dissolution of the partnership, also termi- 
nates the agent’s authority, unless itis a 
power coupled with an interest. The same 
principle is held applicable where two prinei- 
pals jointly appoint an agentto take charge 
of some matter in which they are jointly 
interested and a severance of such interests 
afterwards occurs by the death of one of 
the joint principals [MacNaughton v. Moore 
(14), Easton v. Ellis (15), Rowe v. Rand (16) ]}. 
Where, however, the principals are joint and 
several, and the power given to the 
agent is both joint and several, the death of 
one of the principals does not terminate his 


(12) (1897) 2 Ch. 421; 66 L. J. Ch. 737; 77 L. T. 50; 
46 W. R. 1389. 

(18) (1901) 1 Q. B. 59; TOL. J. Q. B. 26; 49 W. R. 
223; 83 L. T. 431; I7 T. L. R. 40, 

(14) 1 Hayward N.C. 189. 
(5) 1 Handy (Ohio.) 70. 

(16) (1887) 11l Ind. 206; Hnffenth. 
Agency 126. 
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authority | Milson v. Stewart (17)1. The divid- 
ing line between the two classes of cases is 
well illustrated by the decisions in Marlett v. 
Jackman (18) and Martin v. Hunt (19) [see 
also Long v. Thayer (20), Weaver v. Richards 


(21), Grapel v. Hodges (22) and Graham v. 


Jackson (23)]. We cannot consequently hold, 
as an inflexible rule of law, that whenever two 
principals appoint an agent to take charge of 
some matter in which they are jointly 
interested, the death of one of them terminates 
the authority of the agent, not merely as 
regards the deceased but alsoas regards the 
surviving principal. We have, in vach sass, 
to determine the true intention of the parties 
to the contract from the terms’ thereof and 
from the surrounding circumstances. This 
view is in accord with the decision in Budh 
Singh Dudhuria v. Denendra Nath Sancul 
(24). We must accordingly examine from 
this point of view the power-of-attcrney in 
the case before us. 

It is perfectly plain that the intention of the 
parties was to facilitate joint loans by the 
mortgage of the joint estate for their joint 
benefit. The terms used are as follows:— 
‘To borrow money, if required, on our behalf 
from any person and execute a bond, if 
necessary, for that purpose, to sell or mort- 
gage land belonging to us and receive the 
consideration money or the mortgage debt 
and to execute and sign the deed of sale or 
mortgage on our behalf, to appear on our 
behalf before the proper registering officer 
and present such deed of sale or mortgage for 
registration and admit the execution thereof 
and do all needful acts on our behalf for the 
registration of the said deed.” Clearly it 
would not be right to hold that the power-of- 
attorney came to an end by reason of the 
death of one or otherof the principals, even 
though such joint action continued to be 
possible, in the event which happened. The 
death of Ram Sundar Lall without heirs, in 
no way, affected the constitution. of the 


(17) (1861) 5 Clarke Pa. L. J. 450. 

(18) 8 Allen. (Mass.) 287. 

(19) 1 Allen. (Mass ) 418. 

(20) 150 U.S. 520; 37 Law. Ed. 1167. 

(21) 144 Mich 395; 6 L. R. A. (N. 8.! 855; 108 N. 
W. 382. ` 

(22) 112 N. Y. 419. 

(23) (1845) 6 Q. B. 811; 14 L. J. Q. B. 129; 9 Jur, 
275; 115 E. R. 306. 

(24) 11 C. L, R. 323. 
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family or varied .the incidents of the joint 
estate, though his interest vested by survivor- 
ship’ in his three brothers, with the con- 
sequénce that the extent of their shares on a 
possible partition was enlarged. I feel no 
doubt whatever that in these ciroumstanses, 
the death of Ram Sundar Lall did not affect 
the continued operation cf the power-of- 
attorney. Consequently the validity of the 
first two mortgages cannot be impeached 
on any substantial ground. The questisn of 
the effect of the death of Raj Kumar Lall, 
however, seems at first sight to involve some- 
what different considerations, as thereupon 
three new members (his three infant sons) 
were introduced into the family co parcenary, 
It is plain that they were not and could not 
be bound by the power-of-attorney. Indeed, 
“in the third mortgage, Raghubir - Prosad 
professed to hypothecate the interest of’ his 
infant nephews in the joint family estate, not 
by virtue of the authority vested in him 
under the power. of-attorney, but only as their 
guardian. We must for our-present purpose 
proceed on thé assumption that he was in 
feet their Jawful guardian and was competent 
to act on their behalf in the matter of this 
transaction, as the truth of the recital in this 
respect was not questioned in the Court below. 
The question thus arises, whether, upon the 
death of Raj Kumar Lal), it was competent 
to Sital Prosad to contend that the power of- 
attorney had come necessarily to an end, even 
though it was still possible to raise a joint 
loan for the benefit of the entire family, 
by means of a mortgage of the joint proper- 
ties, executed by Raghubir Prosad, on his 
own behalf, in his character as agent and in 
his capacity as guardian of his infant nephews. 
In my judgment, the answer must be in the 
negative, if we bear in mind the paramount 
object of the -power-of attorney; it is obviously 
reasonable to hold that solongas that object 
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continued to be capable of realisation, the’ 


power also retained its vitality; to adopt the 
contrary view would plainly defeat tke ends 
of justice. I hold accordingly that the 
validity of the third mortgage also cannot be 
successfully questioned. On these grounds I 
agree that the appeal must be dismissed with 
costs. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orper No. 48 oF 1916. 
November 28, 1916. 
Present:—Sir Lancelot Sanderson, Kr., Chief 

Justice, and Justice Sir Asutosh `- 
Mookerjee, Kr. 
Seth DOOLY CHAND—Pcarntifr— 
APPELLANT 
VETSUS 
MAMUJI MUSAJI AND OTHERS— 
TD ESENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. 11. cls.1, 
15—Arbitration and award —Reference by some only of 
the parties, validity of-—-Award, setting aside of, 

Before a Court can have jurisdiction to make an 
order of reference under clause l of Schedule II of 
the Civil Procedure Code, all the parties interested 
in the suit must agree; and if all the parties interest- 
ed do not agree, then the Court has no jurisdiction 
to make the order of reference and the order of 
reference is invalid not only against those who have 
not agreed but also against those who have agreed. 
[p. 297, col. 2; p. 299, col. 1.] 

Consequently, if there is no valid agreement to 
form the basis of a reference in the terms of clause 1 
of the Second Schedule to the Code, there is no 
valid award whereon a decree can be based in 
accordance with clause 16. [p. 299, cols. 1 & 2 ] 

Clause 15 of the Second Schedule to the Civil 
Procedure Code assumes a valid reference to arbi- 
tration, and only epntemplates cases where the pro- 
priety of an award on the basis of such a reference 
is in question. [p. 298, col. 2; p. 299, col. 2.) 

Appeal againstthe order of Mr. Justice 
Fiptcher sittingon the Original Side, dated 
the 31st January 1916. 

‘FACTS material to the report are stated 
in the judgment of 

FLETCHER, J.— This is an application by one 
Yusuf Musgaji Saleji to set aside an award. 
The suit was instituted by the plaint- 
iff against a large number of defend- 
ants for the parpose of recovering certain 
moneys. The present applicant Yusuf Musaji 
Saleji did not appear in the snit. On the 
19th March 1915 on the application of the 
plaintiff and certain defendants, not inolud- 
ing the present applicant, the matter was 
referred to arbitration in these terms:— 
‘{t is ordered that the said order be 
superseded and it is further ordered that 
all matters in differense between the 
parties in this suit, including the question 
of costs hereof, be referred to the nal 
decision of the named arbitrator, who is to 
make his award in writing and submit 
the same to this Court together with all 
proceedings, depositions and exhibits in 
this suit within three months from the 
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date of service upon him of an office 
copy of this order or within such futher 
time as he may allow himself from time to 
time by endorsement on the said office copy 
of this order, provided that such extension 
does not exceed the period of three months.” 
The. award is sought to be set aside on 
two grounds:—(1) that the award was 
invalid as if did not comply with the 
terms of the said order, (2) on the ground 
that the reference was not made on the 
agreement of all the parties interested 
within the meaning of section 1, Second 
Schedule to the Code of Civil Procedure. 
The second point is the main point to 
ba decided on the hearing of this motion. 
The words in the present section do 
materially differ from the words in the 
old: Code, and the question is whether in 
this ease all the parties interested joined 
in ths application for a reference. The 
present applicant clearly did not. The 
suit was proceeding against him ex parte, 
and if the view of Mr. S. Ghose who 
appears ior the plaintiff is right, then 
the suit might have proceeded to trial as 
an undefended suit against the defendant 
Yusuf Musaji Salejii who was served but 
who did not appear. The anthority on the 
point in this Court practically comes to 
nothing. The best case that has been cited 
by Mr. Ghose is the case of ishar Das v. 
Keshab Deo (1). That decision, if it is 
rightly decided, carries Mr, Ghose’s argu- 
ment a long way. That decision, 1 do not 
think, is right. The case in the Allahabad 
Court has received a judicial notice, and that 
notice is not favourable The case of Haswa 
v, Mahbub (2) has been referred to. 
was a decision on a second appeal. It is 
pointed out by the learned Judgesin the 
Allahabad High Court that Knox and Baner- 
jee, JJ., had adopted the same view in a 
regular appeal. The case as put forward 
by the learned Judges is this, that. if 
we adopt the view that has been put 
forward, you would have two trials, (1) 
trial before the arbitrator, (2) trial of an 
undefended suit against the defendant who 
was not a party to tbe reference to 
arbitration. Tbat, of conrse, was never 
intended by the Code of Civil Prccedure, 


(1) 7 Ind. Cas. 68; 32 A. 657; 7 A. L, J. 807. 
(2) 10 Ind. Cag. 559; 8 A. L. J. 646, 
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In the present case Yusuf Musaji Saleji 
was in fact a party interested (who did 
not agree to the reference to arbitration), 
and so much is he a person interested 
that the arbitrator has passed a decree 
against him with others. He obviously 
was a person irterested. I think the 
reference to arbitration was not on the 
agreement of all the parties interested, and, 
therefore, the reference was invalid. The 
other point has been as to the award 
being made ont of time. 1 think not only 
the faet that the award was filed bafore 
the Registrar on the 14th December, but 
also the evidence shows that the arbitrator 
submitted the award within time. That 
is a technical point, although it is taken 
by the present applicant. Then another 
point has been made that the present 


-applicant is ont of time, and Article 158 


of the 
application. 


Limitation Act ‘applies to this 
That depends, as to whether 
Article 158 does apply to this case. This 
is a case where the award is illegal. The 
order for reference was invalid, and, there- | 
fore, the award itself was not properly 
made. It is argued that in a ease like this 
where Yusuf was ignorant of the fact of 
the reference to arbitration and knew nothing 
about it, he is bound aceording to Article 
158 and must make his application to set 
aside the award within the ten days. I do 
not think that is the meaning of Article 
158. The present application, therefore, 
ought to be assented to, and the Court 
ought to decide that the reference to arbi- 
tration was not made on the agreement 
of all parties interested and that the 
present application is made within time. 
The award must be set aside.” 

Messrs. N. Sarkar and S. Ghose, for the 
Appellant. 
Messrs. B. (!, Mitter and 8. C. Roy, for the 

Defendants Nos. 1,2 and 3, Respondents. 
Mr. B L. Mitter, for Defendant No. 5, 
Respondent. 
Sir 9, P. Sinha and Mr C.O. Ghose, for 
Defendants Ncs. 6 and 8, Respondents, 


JUDGMENT. 


SANDERSON, ©. J.—In this case the action 
was brcught by the plaintiff against certain 
who were the members of a 
partnership, one of whom was called Yusuff 
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Musaji, for recovering certain moneys. 
Yusuff Musaji did not appear in the suit. 
During the course of the proceedings an 
order was made on the 19th of March 
19.5, “that all matters in difference 
between the parties in this suit including 
the question of costs thereof be referred 
to the final decision of Tribhuban Hira 
Shand of No. 9, Amratolla Street, in the 
“town of Calcutta, who is to make his 
award in writing and submit the same to 
this Court together with all proceedings, 
depositions and exhibits in this suit within 
three months.” 

This order was made by the consent 
of the defendants with the exception of 
two, whose consent had not been obtained, 
and one of these two defendants was 
Yusuf Musaji Saleji. In pursuance of 
that order the arbitrator entered upon the 
arbitration and made his award, which was 
filed on the 22nd of December 1915. In 
that award he found and awarded that 
the plaintiff was entitled to a decree against 
the defendants for the sum of Rs. 6,900. 
It is to be noticed that in making his 
award, he awarded not only against those 
defendants who had consented to the order 
of reference being made, but also agaicst 
the two defendants, one of whom was 
Yusuff Musaji, who had not consented to 
the order of reference. Yusuff made an 
application on the 12th of January 1916 
to the learned Judge sitting on the origi- 
nal side, asking that the award should be 
set aside: and, the learned Judge after 
hearing the parties came to the conclusion 
that the award should be set aside, and 
the form of the decree which was drawn 
up in pursuance of his judgment was that 
the award should be taken off the file 
and that if should be set aside. The basis 
of the learned Judge’s judgment was 
that inasmuch as this was an arbitration 
undertaken under the order of the Court, 
that order being made under the provisions 
sontuined in the Second Schedule of the 
Civil Procedure Code, it could not be a 
valid reference, unless all the parties interest- 
ed had agreed to it. 


Now, two main grounds have been 
argued before us. The learnd Counsel for 
the appellant has argued, first, that even if 
all the parties interested in the matter 
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had not consented to the order, that did 
not make the reference invalid or illegal 


as regards those defendants who had 
consented to the reference. This is the 
first point I intend to deal with in my 
judgment. 


Now, the words of the clause (clause 1 
of section 1} in the Second Schedule are 
as follows: “Where in any suit all the 
parties interested agree that any matter 
in difference between them shall be referred 
to arbitration, they may, at any time before 
judgment is pronounced, apply tothe Oonrt 
for an order of reference.” In my judg- 
ment that clause means this—Before the 
Court can have jurisdiction to make an 
order of reference under that clause, all 
the parties interested must agree; and if 
all the parties interested do not agree, then 
the Gourt has no jurisdiction to make the 
orcer of reference and the order of refer- 
ence 18 invalid not only against those who 
have not agreed but also against those who 
have agreed. Then the question arises whe- 
ther the applicant in this case, Yusuff, was a 
party who was interested. As I have 
already said,it was an action brought 
against Yusuif and other defendants, who 
were members of this partnership. I do 
not think I am ~wronging the learned 
Counsel for the appellant when I say that 
he really did not attempt to argue that 
Yusuff was not an interested party. Yusnft 
obviously was one who was a defendant 


in the action and who was alleged to 
be a member of the firm: and, the fact 
that the arbitrator had included him 


in the award as one of the persons who 
was to pay the sum of Rs. 6,900 to the 
plaintiff is pretty cogent evidence that 
Yusuff was a party interested -in the 
subject-matter of the dispute. There- 
fore, itis clear that all the parties interested 
within the meaning of this clause did not 
agree, and, therefore, the Court had no 
jurisdiction to make the order of reference 
under that clause. Therefore, the reference 
was invalid. 

We have had our attention drawn to 
two cases: Parsidh Narain Singh v. Ghanshyam 
Narain Singh (8) and Lal Mohan Pal y. Surya 
Kumar Das (4), and I agree with the 


(3) 9 C. W. N. 873. 
(4) 11 C. W. N, 1152. 
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learned Counsel that those decisions are in- 
consistent: and, if it is necessary for me to 
express an opinion, I think that the deci- 
sion which was arrived at in the earlier case, 
namely, Parsidh Narain Singh v. Ghanshyam 
Narain Singh (3), was a correct decision, and 
the later one was an incorrect decision.“ It is 
possible that the decision in the later case 
may have been based upon more than one 
ground, but certainly one of the grounds was 
inconsistent with the judgment in the case of 
_ Parsidh Narain Singh v. Ghanshyam Narain 
Singh !3). In point of principle, and having 
regard to the words of the clause, as I have 
already said, I have no doubt whatever that 
the conclusion we ought to come to is that 
inasmuch as all the parties did not agree, 
the Court had no jurisdiction to make the 
order of reference. But that does not con- 
clude the matter, because the learned Counsel 
for the appellant with great ingenuity has 
argued that even if the order referring the 
matter was invalid, still the judgment of 
the learned Judge, in so far as it directed 
that the award should be set-aside, was 
not a correct judgment, and that his judg- 
ment ought to be limited merely to the 
direction that the award sbonld be tagen 
off the file: and, his argument was basbd 
upon this consideration. He said that as- 
suming for the sake of argument thatthe 
reference under the order made by the Court 
was invalid, still it may very well be that 
there was an agreement between the plaintiff 
and some of the defendants that the matters 
in dispute between them, at all events 
those parties who were parties to the peti- 
tion, shonld be referred to arbitration, and 
quite independent of the Civil Procedure 
Code and the Schedule; that would te a good 
and valid reference to arbitration, and the 
parties would be left to enforce the rights 
which they may have, independently of the 
provisions of the Civil Procedure Code. 
That depends upon what the parties did 
agree to: Having heard the argument of 
the learned Counsel for the appellant and 
also for the respondent, I have come to the 
conclusion on the materials before us, the 
only agreement which was arrived at bet- 
ween the parties was anagreement that an 
application shovld be made to the Court 
for an order of reference: and, in pursuance 
of that order of reference, they should go to 
arbitration in respect of all matters in dis- 
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pute. There is nothing before us upon 
which we can infer that there was an agree- 
ment to refer which was to be carried ont 
independently of the application to Cotrt. 
To my mind, the fact that there was an 
application to the Court based upon the 
petition to which our attention was drawn 
was cogent evidence that it? was a material 
and essential part of the agreement that an 
application to the Court should be made 
for an order of reference. That being so, 
the result follows that the only agreement 
being that an application should be made 
for an order of refererca and thereupon all 
the questions in dispute should be decided 
by the gentleman whose name was ineluded 
in the order of reference, it was a reference 
under the Act and under the Act alone. 
As I have said before, by reason of the 
fact that all the parties did not join in the 
application or did not agree to it, this was 
an invalid reference. ‘Therefore, the learned 
Judge was right in ordering that not only 
should the award be taken off the file but 
that it should be set aside. 

Our attention has been drawn to‘section 
15 uf the Schedule, which is headed “Grounds 
for setting aside award.” In that section 
there are mentioned three grounds which 
I need not refer to, and it was argued that 
the intention of the Act was that under 
the Act the award should be set aside upon 
one of those three grounds only and that 
the learned Judge not having one of those 
grounds proved before him had no jurisdic- 
tion to set aside the award, and that his 
jurisdiction was confined to ordering the 
award to be taken off the file. The observa- 
tion I have to make is that section 15 
obviously was intended to apply to the case 
where there has been a valid referenca, 
and then, there having been a valid reference, 
if there is corruption or misconduct of the 
arbitrator or umpire, that is one of the 
grounds for setting aside the award: or, if 
either party has been guilty of fraudulent 
concealment of any matter which he ought 
to have disclosed or of wilfully misleading 
or deceiving the arbitrator or umpire, that 
is another ground for setting aside the award: 
or, if the award has been made after the 
issue of an order by the Court superseding 
the arbitration, and soon, that is the third 
ground for setting aside the award. All 
these grounds show that the Act was çon» 


Vol, XLI] 
DOOLY CHAND V. MAMUJT MUSAJI. 


templating in the first instance a valid re- 
ference. But as I have said in my judg- 
ment, there was no valid reference in this 
case. 

: For these reasons I think that the learned 
Judge’s judgment was right and this appeal 


-~ ghould be dismissed with costs. 


MOOKERJEH, J.—I agree that the order 
made by Mr. Justice Fletcher should not be 
disturbed. 


The substantial question for determin- 
ation relates to the validity of an award 
made on a reference, in contravention of 
the provisions of paragraph 1 of the Second 
Schedule of the Civil Procedure Code, 
1908. That paragraph is in these terms: 
“Where, in any suit, all the parties interested 
agree that any matterin difference between 
them shall be referred to arbitration, they 
may, at any time before judgment is pro- 
nounced, apply to the Court for an order 
of reference.” It is plain that before the 
jurisdiction of the Court to make an order 
of reference is invoked, there must be an 
agreement, between all the parties interested, 
that the matter in difference between them 
shall be referred to arbitration. Consequently, 
where there is no such agreement detween 
all the parties interested, the Court is not 
competent to make a valid order of refer- 
ence. In this case, it is not disputed 
that two of the defendants were not parties 
to the agreement. This was apparently 
overlooked at the time the application was 
made to the Court; the reference was made 
and was followed by an award in due 
course. This award has been set aside in 
its entirety and not merely as regards the 
persons who were not parties to the agree- 
ment, It has not been seriously disputed that 
the award has no operation as against the 
parties who did not consent to the refer- 
ence; the -only substantial contention is that 
the award, though inoperative under the 
provisions of the Second Schedule to the 
Civil Procedure Code, may possibly have 
vitality independently thereof, and that, 
consequently, the Court should not have 
set aside the award in its entirety. In 
my opinion there is no foundation for this 
argument, 

' It is plain that if there is no valid 
agreement to form the basis of a reference 
in the terms of paragraph 1 of the 
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Second Schedule to the Code, there is no 
valid award whereon a decree can be based 
in accordance with prragrah 16. Reference, 
however, has been made to paragraph 15 
to show that this is not expressly men- 
tioned as one of the grounds on which the 
Courf can be ibvited to set aside the 
award. This may be conceded; but para- 
grah 15 obviously assumes a valid refer- 
ence to arbitration, and only contemplates 
cases where the propriety of an award on the 
basis of such a reference is in question, 
Where, however, the jurisdiction of the Court 
is called in question, the Court has jurisdic- 
tion to decide that it has acted in contra- 
vention of the Statute and consequently with- 
out jurisdiction: | Rashmoni Dasi v. Ganada 
Sundari Dasi (5)]. The case before us is of 
that description. I am further of opinion that 
the intention of the parties to the reference 
in this case was that there should be a 
reference to arbitration through the inter- 
vention of the Court; they never intended 
that there should be an arbitration independ- 
ently of the Court. Consequently there is no 
substance in the ingenious argument that the 
award should not have been set aside in 
its entirety but should only have been 
taken off the file. This conclusion is obvious 
upon a plain reading of the provisions of 
the Statute. The judisial decisions on the 
matter, however, are in a state of con- 
siderable confusion; and reliance has been 
placed on behalf of the appellant upon the 
case of Lal Mohan Pal vy. Surya Kumar Das 
(4), which, if correctly decided, does assist 
his argument. This renders necessary a 
brief review of the authorities relevant to the 
point. 


The earliest decisions in this Court, namely, 
Shitanath Biswas v. Kishen Mohun Mokerjee 
(6), Ram Soondur Mookerjee v. Ram Shurun 
Mookerjee (7), Doorga Churn Thakoor v. Kally 
Doss Hazrah (8) and Bishoka Dasia vy. Anunto 
Lall Pari (9), support the proposition that 
on the basis of a reference to which all 
the parties to a litigation have not con- 
sented, an award may be made so as to be 


(5) 26 Ind. Cas, 275; 20 0, L, J. 218 at p. 217; 19 C. 
W. N. 84. 

(6) 5 W. R. 180. 

(7) 6 W. R. 25. 

(8) 10 W. R. 463. 

(9) 40, L. R. 65, 
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“ valid and operative as between the parties 
to the submission. This view was questioned, 
and, in my opinion, was correctly questioned 
in Joy Prokash Lall v. Sheo Golam Singh 
(10), thongh the Court confirmed the award 
in that case notwithstanding that some of 
the parties to the suit did not join-in the 
reference. Later on, in the case of Parsidh 
Narain Singh v. Ghanshyam Narain Singh (3), 
this Court, without reference to the earlier 
decisions, came to the conclusion that an 
award based on a reference made under 
such circumstances was invalid in its en- 
tirety. The question was next raised in the 
ease of Chairman of the Purnea Municipality 
v. Sica Sankar Ram (11), but was left open 
for consideration. Subsequently,in Lal Mohan 
Pal v, Surya Kumar Das (41, the Court 
took a contrary view, although one mem- 
‘ber of the Bench was a party to the decision 
in Parsidh Narain Singh v. Ghanshyam Narain 
Singh (8). In my opinion, the view taken 
by this Court inthe case of Parsidh Narain 
Singh v. Ghanshyam Narain Singh ‘3) is 
correct and is supported by the decision of 
the Judicial Committee in Ghulam Khan v. 
- Muhammad Hassan (12). In that case, 
Lord Macnaghten analysed the provisions 
of Chapter XXXVII of the Code of Civil 
Procedure of 1882, which corresponds substan- 
tially with the Second Schedule of the 
present Code. He explained that the Code 
deals with arbitration under three heads: 
first, submission in pending suits through the 
intervention of the Court; secondly, submis- 
sion while no suit is pending, but subsequently 
brought into Court; and, thirdly, submission 
and arbitration thereon without the interven- 
tion of the Court. As regards the first of 
these classes of cases, Lord Macnaghten 
pointed out that the Court makes an order 
of reference on an agreement which must 
be the agreement of all the parties-to the 
suit, and fixes a time for the delivery 
of the award with power to enlarge the 
time. As regards the recond and third 
classes of cases, Lord Macnaghten preceeded 
to observe that ‘there is a fondamental 
difference between these two classes and 
the rst class which does not seem to 


(10) 11 O. 37; 5 Ind. Dec. (N. 8.) 782. 

(11) 33 0. $99. 

(12) 29 0. 167; 6 C.W.N, 626; 29 I. A. 51; 12 MLV, 
ny. 4, Bom. L. R. 161; 8 Sar. P.C.J. 154; 25 P, R. 1902, 
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have been always kept in view in the Courts 
in India. In the cases falling under the first 
head, the agreement to refer, and the ap- 
plication to the Court founded upon eit, 
must have the concurrence of all parties co: cerned 
and the actual reference is the order of the 
Court. So tbat no question can arise as to 
the regalarity of the proceedings up to that 
point.’ This distinction was emphasised 
in the case of Jadunath Chowdhury v. 
Kailash Chandra Bhattacharya (15), where an 
award was upheld, although all the persons 
interested were not parties to the sabmission, 
as the reference had been made without the 
intervention of the Court. In my opinion, 
there is no possible room for doubt as to the 
fundamental nature of the condition imposed 
by the Legislature in the first paragraph of 
the Second Schedule to the Code. This 
accords with the view adopted and applied by 
the Madras High Court in Indur Subbarami 
Reddy v. Kandadat Rajamannar Ayyangar 
(14) and Rangaswamt Atyar v. Swami Aiya 
(15). In the Allahabad High Court, however, 
there has been a remarkable absence of 
unanimity of opinion. As early as 1887, 
that Court desided, in the case of Deo Nandan 
v. Bhirgu Rai ('6), that an award made on 
a reference through the intervention of a 
Court was invalid ifall the parties interested ` 
did not join in the submission. This 
opinion was discarded in the case of Pitam 
Mal v. Sadiq Ali (17), and the expression 
“all the parties” was interpreted to mean 
“all the parties who had indicated their 
interests in the litigation by their presence 
in the Court.” This view was, however, 
abandoned shortly afterwards in Kaahu 
Singh v. Baljit Singh (18). But there vas 
a swing of the pendulum the other way 
in the case of Ishar Das v. Keshab Deo (1). 
Since then, the Allahabad High Court, in 
Haswa v. Mahbub 2), has adpoted the -view 
taken in Parsidh Narain Singh v. Ghanshyam 
Narain Sirgh (3) and the latest decision in 
Sabta | rasad v. Dharam Kirtisaran (19) points 
tothe same conclusion. 

(18) 2 Ind. Cas. 414; 10 C. L. J. 41; 14 C. W., N. 76; 
37 ©. €63. 

(14) 96 M. 47; 12 M. L. J. 396. 

(15317 M. L. J. 394. 

(16) A. W. N, (2887) 215. 

(17) 24 A. 229; A. W. N, (1902) 19. 

(18) 29 A. 458; 4 A. L, T. 847: A. W. N. (1907) 


147. 
(19 18 Ind, Cas. 609; 35 A. 107; 11 A, L. 1.66. 
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In this diversity of judicial opinion, I 
do not feel pressed by the cases which 
support the view contrary to what I take 
ande [ prefer to interpret the clear provi- 
sions of the Statute and to give effect to 
them.. On such interpretation, there can 
be no doubt that the award in this case 
was inoperative because based on a reference 
not contemplated by the Code, and has been 
rightly set aside. The true view is that 
this is a case not of an improper award 
but of an invalid reference to arbitration. 
The entire foundation of the jurisdiction 
of the Court is removed, as soon as it is 
established that the parties have failed to 
comply with the fundamental requirement 
of tre Statute embodied in the first paragraph 
of the Second Schedule of the Civil Pro- 
cedure Code. 

On this ground I agree that the order 
of Mr. Justice Fletcher should he affirmed 
and this appeal dismissed with costs. 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp Civic APPBAL No, 2543 or 1916. 
April 26, 1917, 

Present:— Mr, Tasted Chevis. 
GURDIT SINGH—~Derenpant — APPELBANT 

i VETEUS 
MUSA—Psatntivr, BULAQT AND OTHERS— 


DerenDants— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 58, 56 — Occu- 
pancy hulding, joint, sale of, by one of several co-ten- 
ants to one of several co-landlords Reverstoner of 
tenant, whether can contest transfer. 

A sale by one only of several co-tenants to one 
only of several co-landlords, of a specific portion of 
a joint occupancy holding which has fallen to the 
vendor's share in a private partition, is valid and 
it cannot in any way be contested by his rever- 
sioners, but at the time of a regular partition of 
the holding either between the remaining joint- 
tenants or the landlords the vendee’s position will 
be exactly the same as that of the vendor. [p. 801, 
col, 2: p. 02, col, 1.) 

Didaru v. Banna, 31 P. R. 1896; Nihal Singh v. 
Khazan Singh, 24 P. R. 1902, followed. 


Second appeal from the decree of the Ad- 
ditional District Judge, Ferozepur at Ludhi- 
ana, dated the 22nd August 1916, reversing 
that of the Subordinate Judge, second class, 
Ferozepur, dated the 7th December 1916, 
dismissing the claim. 

Messrs. Lal Chund Mehra and Bri ¿3 Lal, for 
the Appellant. 
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Mr, Duni Chand, for Mr. 
the Respondents. 

JUDGMENT.—Bulaqi is one of joint 
ceenpancy tenants. Gurdit Singh is one 
of the landlords. Though the occupancy 
tenure is joint, the various tenants have 
divided possession for purposes of cultivation. 
Bulaqi has sold his share in the tenancy 
to Gurdit Singh. Bulaqi’s son Mohna has 
signed the sale deed in token of acquies- 
cence, 

Bulaqi’s nephew Musa sues for a declara- 
tion that the sale shall not affect his rever- 
sionary rights. 

The sale is really one of the occupation 
of those fields which were in Bulaqi's 
possession, The first Court held that the 
sale being one toa landlord the reversioner 
could not contest, except that the reversioner 
was entitled to say that the landlord must 
share just as Bulaqi would have shared when 
it comes to partition. 

The first Court, therefore, dismissed the 
suit, except that it declared that the vendee’s 
possession would be that of a co-sharer and 
subject to the result of partition. 

The District Judge on appeal decreed the 
claim, holding that as it was a case of a 
sale by one only of several co-tenants to one 
only of several co-landlords plaintiff could 
impugn the sale. 

I cannot agree with the learned Dis- 
trict Judge. That a reversioner cannot 
impugn a sale of occupancy rights to a 
landlord was established by Didaru v. Banna 
(1). That the same is the rale when the 
vendee is only one of several joint landlords 
was held by another Full Bench in Nihal 
Singh v. Khazan Singh (2). 

What difference does it make that the 
vendor is one of several joint tenants ? 
A joint tenant can sell his share of the joint 
tenancy, just as a sole tenant can sell bis 
tenancy. Whether the  reversioners can 
impugn the sale as an alienation of an- 
cestral rights made without necessity depends 
on the question whether the saleis to a land- 
lord. If itis toa landlord the reversioner 
cannot object. 

It is of course conceivable that there 
may be a partition both of the joint 
landlordship, and also of the joint tenancy 


Ganpat Rat, for 


` (1) 81 P. R. 1898. 
(2) 24 P. B. 1992, 
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and that the vendee Gurdif Singh may 
not in the end be the landlord of the 
specific fields of which he now gets possession 
and on th» other hand he may not be 
the tenant of these fields. He may become 
landlord of one field and tenant of another. 
But the leading fact still remains that 
he was at time of sale (and for that 
matter still is) one of the landlords, and 
so 9 reversioner cannot object to a sale of 
occupancy rights to him. 

It-is unnecessary to discuss whether the 
plaintiff as a remote reversioner has any 
lacus standi in the presence of the vendor’s 
younger son and grandsons. 

I accept this appeal. Reversing the lower 
Appellate Court’s decision, I restore the decree 
of the first Court. 

Plaintiff will pay costs in the District Court 
and in this Court. Costs in the first Court to 
be as ordered by that Court. 

Appeal accepted. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No. 568 
oF 1914. 

'- January 25, 1917. 
Present:—Mr. Justice N. R. Chatterjea and 
and Mr. Justice Newbould. 

AKIL CHANDRA SAHA AND OTHERS— 
DEFENDANTS— APPELLANTA 
VETSUS 
GIRISH CHANDRA SAHA, EXECUTOR 
TO TRE Estare or HARI MOHAN SAHA— 


PLAINTIFF— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 31I— 
Mortgage by certificated guardian-—Necessity—Order 
sanctioning mortgage-—-Crediter, duty of, to prove 
necessity— Fraud of plaintif pleaded by defendant 
participating in fraud—Proof. 

Where a District Judge satisfies himself as to 
the necessity for a loan by ew parte inquiries and 


sanctions a mortgage by the certificated guardian. of: 


a minor, the lender, if he acts bona fide, is not bound 
to go behind the order sanctioning the loan and is 
not bound to see to the application of the money, 
but is entitled to rely upon the order unless he 
isa party to a fraud for obtaining the sanction, 
[p. 804, col. 1.] $ 

A defendant who wants to defeat the claim of a 
plaintiff on the ground of fraud, alleging that he himself 
participated in the frand, must produce very strong 
evidence to establish the fraud, so as to enable 
him to extricate himself from the difficult situation 
in which he is placed. [p. 304, col, 2.] 
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Appeal against the decree of the Subordi. 
nate Judge, lst Court, Dacca, dated the 31st 
August 1914. 

Babu Gopal Ohandra Dass and Dr. Sarat 
Chandra Basak, for the Appellants. 

Babu Satis Ohandra Chowdhury, 
Respondent. 


JUDGMENT.—This appeal arises out of 


for the 


a suit to enforce a mortgage bond. The 
mortgage bond was executed by the 
defendant No. 1 and the defendant No. 3 


as guardian of her minor son, the defendant 
No, 2, and another minor son since déceased, 
The execution of the bond is admitted 
but it is pleaded that no consideration passed 
under’ it. The defendants’ case appears to 
be that on the death of Madhu Sudan the 
father of Akhil, the latter and his brothers 
were threatened with the liability for a 
large amount of money on account of some 
dealings that the deceased had with one 
Kishori Mohan and that in order to frighten 
the latter to reduce his claim, it was 
arranged with Hari Mohan, who was a 
friend of Madhu Sndan, that a bogus mort- 
gage bond should be executed in his favour 
for Rs. 4,000 and that some false and 
satisfied bonds should be shown as due and 
permission be taken by the ‘defendant No. 3, 
who was 'the guardian of her minor sons, 
from the - District Judge for raising the 
money on mortgage, thatin furtherance of 
the design (as suggested by Hari Mohan 
himself) a sum of Rs. 2,000 was borrowed 
from one Hrishikesh Babu, and with that 
amount together with asum of Rs. 1,000, 
raised on pledge of some ornaments of - de- 
fendant No. 3 and some cash which they 
had, three currency notes for Rs. 1,000 
each were purchased throrgh the said Hari 
Mohan and that the, said three currency 
notes were entered in the mortgage bond 
executed in favour of Hari Mohan as part 
of the consideration, namely, Rs. 4,000. but 
that as a matter of fact, no consideration 
passed under the mortgage. It is said that 
the defendants were enabled, on the strength 
of this mortgage bond, to have the claim 
of Kishori Babu settled .on payment of 
rupees one thousand only. The Court 
below held that the plaintiff had proved 
that consideration of the bond was paid to 
the defendants. The latter have appealed 
to this Court. 7 
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The execution of the bond, as we have 
said, is admitted. It is also admitted that 
the defendants obtained these currency notes 
of. Rs. 1,000 each from Hari Mohan the 
mortgagee, but as stated above, the defend- 
ants plead that the money with which 
the currency notes were purchased was their 
own. The plaintiff has examined the scribe 
of the deed and three witnesses to prove 
that three cugrency notes of Rs. 1,000 each 
and Rs. 1,090 in silver were paid to the 
defendants, and those witnesses have been 
believed by the Court below. The only 
evidence in support of the plea that the 
money with which the currency notes were 
purchased belonged to the defendants is that 
of defendant No. 1 himself. His state- 
ments on „the point, however, are not corro- 
borated by documentary ‘evidence, and there 
does not appear to be any reason why the 
money was not changed to currency notes 
at Dacca and why Girish, the maternal unele 
of the defendant No. 1, took the money to 
Hari Mohan to Calenutta. It appears that 
the defendants borrowed Rs. 2,000 from 
one Hrishikesh, and itis the case of both 
the parties that the debt was paid off on 
the day of the execution of the bond with 
two of the currenoy notes of Rs. 1,000 each. 
The plaintiff Girish, who is the executor of 
the estate of the mortgagee, says that he 
and Janaki tbe defendant No. 2 took 
Rs. 2,000 (in two currency notes of Rs. 1,000 
each) for payment to Hrishikesh at Dacca 
after the execution of the bond and the 
paymeut of the money thereunder, whereas 
the defendants’ case is that the currency 
notes were with them, and that before the 
execution of the mortgage bond Girish, the 
maternal uncle of the defendant No. l, 
started for Dacca with two of the currency 
notes and paid the money to Hrishikesh on 
the 24th of Ashar, There is, however, no 
satisfactory evidence to show that the cur- 
rency notes were with the defendants before 
the 24th of Ashar and the Court below 
has disbelieved the statement of defendant 
No. 2 that he did not accompany Girish to 
Dacca. 

The evidence shows that the mortgage 
bond was executed at about 9 or 10 a. 4. 
on 24th Ashar and that it takes about 13 
or 14 hours to go from the village where 
the defendants reside to Dacca. It is con- 
tended that it was physically impossible 


. Brojonath to whom a 
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for any person to startfrom the village 
after the execution of the bond and go to 
Dacca and make payment there on the 
same day to Hrishikesh Babu. Stress is 


laid upon the fact that the entry of the 


two currency notes appears in the acsount 
book of Hrishikesh Babu as the first 
entry on that day and that the notes 
were sold by the firm of Hrishikesh Babu 
to another firm on the very same 
day. There is positive evidence, however, 
that Girish arrived at Dacca at about 9 
Pp. AM, and that the firm was open for 
transacting business up to lI pe. M. and, if 
Girish started at 9 or 10 a. u. he might 
have arrived at Dacca at 9 or 10 P. x. if 
the tide and current were favourable. It 
was, therefore, not physically impossible 
for Girish to have made the payment on 
the 24th at Dacca even if he started after 
the money had been paid. There is no evi- 
dence that there was any entry earlier 
than 9 or 10 r. m. on that day, and in the 
face of the positive evidence on the point, 
we are unable to attach any importance 
to the fact that if was the first entry on 
that day. | 

The money borrowed from Hrishikesh, 
according to the plaintiff, was paid to one 
sum of Rs. 2,500. 
was due by thedefendants. The defendants 
say that Brojonath’s debt was paid off 
with the money which they had, and 
not with the money borrowed from Hrishi- 
kesh. 

The defendants’ accounts, however, do not. 
prove any such payment. It is pointed out 
that the funds under which money was 
borrowed from Hrishikesh were executed 
more than a month after the date on which 
Brojonath’s mortgage bond was paid off, and 
reliance is placed upon the endorsement on 
the mortgage bond and the entry in the 
account book of Brojonath. The account 
book, however, shows that only Rs. 1,225 
was due on account of the mortgage bond 
and the Court below does not believe the 
endorsement upon the mortgage bond. We 
do not think that it has been satisfactorily 
proved that the mortgage bond was paid 
off on 14th Ohaitra 1313.. 

As already stated, there is evidence of 
four witnesses to prove the passing of the 
consideration. The evidence shows that the 
bond was drafted and engrossed in the house 
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of Hari Mohan and taken to the house of 
the defendants for signature. 

It is pointed out that although there 
were respectable people in the locality, the 


attesting witresses to the deed were only, 


the servants of Hari Mohan or persons con- 
nected with him; and it is contended that 
Hari Moban was not likely to have advanced 
a sum of Ks. 4,009 to the defendants - one 
of whom was a -female and guardian of 
minors—without taking the precaution of 
having independent and respectable witnesses 
present atthe execution of the bond and 
the passing of the consideration money. 
It igs to be observed, however, that the 
lady herself had applied to the District 
Judge for sanction to raise a loan and that 
the draft of the mortgage was placed 
before the Judge. The applications for 
taking a certificate for guardianship. and 
for sanction appear to have been made, and 
other proceedings connected with them to 
have been conducted, by a Pleader, Babu 
Mohini Mohan Das, who is a relation of the 
defendant No, 3. Under these cireum- 
stances, Hari Mohan might not have 
thought it nevessary to take as much care 
as he would otherwise have taken in deal- 
ing with a pardanashin lady. We need not 
discuss the evidence of the plaintiffs wit- 
nesses. They were before the learned Sub- 
ordinate Judge and were believed by him. 
He came to the conclusion that the case 
set up by the defendants was not trne and 
we do not see any sufficient reason for 
differing from him. 


It is contended that even if Hrishikesh 
was paid Rs. 2,000 out of the Rs. 4,000, 
there is no evidence to show that there 
was any necessity for the balance of the 
loan or that the balance was applied by 
the lady for the benefit of the minors. 
The District Judge appears to have made 
some enquiries, which of course were ex 
parte, But he appears to have been satisfied 
as to the necessity for the loan and sanc- 
tioned the mortgage. Under these circum- 
stances, the lender was not bound to go 
behind the order, and was entitled to rely 
upon the order of the District Judge sanc- 
tioning the loan unless he wasaparty to 
the fraud. The defendants have failed to 
prove that Hari Mohan was a party to the 
fraud, and if he acted bona fide, he is not 
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bound to see to the application of the 
money. It is to be remembered that it 
was the defendant No. land the defendant 
No. 4 who themselyes represented to the 
Judge the necessity for the loan and “the 
creditor appears to have acted upon such 
representation. Having regard to the fact 
that Babu Mohini Mohan Das was the 
Pleader who conducted the proceeding for 
sanction and acted for the defendants in the 
present suit in its earlier stages and is a 


- relation of the defendants, we do not think 


that the transaction was fraudulent as 
stated by the defendants. -The defendant 
No. 3 was putting up in his. house when 
giving her deposition and she admits that 
Mohini Babu is a well-wisher of, and knows 
the state of, the defendants’ family. On 
reference to a letter, dated 22nd June 1911, 
written by Mohini Babu to the adopted son 
of Hari Mohan, it appears that Mohini Babu 
sent away the men who had come to Dacca 
to institute a suit on the mortgage bond 
and that he undertook to make arrange- 
ments to pay off the debts by selling certain 
properties of the defendants. It is im- 
possible to hold that he was not aware 
of the real nature of the mortgage bond. 


If the defendants’ case is true they them- 
selves are to blame for having entangled 
themselves in the elaborate fraud alleged by 
them, and it would require far better evi- 
dence than they have produced in order 
to establish the fraud and to enable them 
to extricate themselves from the difficult 
situation in which they are placed. On 
the whole, we are unable to differ from 
the findings of the Court below that the 
consideration passed under the mortgage 
bond and that the mortgage bond was not a 
benami one. 

We see, however, no sufficient reason why 
the ordinary rule as to interest at the bond 
rate up to the date of grace and thereafter 
at six per cent. should not be followed in 
this case. The decree of the Court below 
will accordingly be varied by diresting that 
interest at the bond rate will run up to 
three months from the date of the decree 
of the lower Court and that interest there- 
after will be at the rate of six per cent. 
With this variation, the appeal is dismissed 
with costs. 

Appeal dismissed; Decree varied, 
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MADRAS HIGH COURT. 
Civiu Revision Peterion No. 1111 or 
2 1916. 
February 23, 1917. 

Present: —Mr. Jastice Sadasiya Aiyar. 
NALLASIVAN PILLAI — PETITIONER 
versus 
N. RAMALINGAM PILLAI—Responpenr 


— COUNTER- PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Judicial proceeding ~ Enquiry by Court without jurisdic- 
tion, effect of —Perjury during enquiry, prosecution for, 
legality of—Penal Code (Act XLV of 1860), s. 193— 
Legal Practitioners Act (XVIIL of 3879), s8. 33, 14 
—Hnquiry by Court into conduct of Pleader not 
entitled to practise before it, legality of. 

Dubitante —A Court making an enquiry without 
jurisdiction is not competent to pass an order, under 
section 476, Criminal Frocedure Code, for the pro- 
secution ofa witness for perjury committed during the 
course of such enquiry, even though the Court honestly 
believed it had jurisdiction and the parties did not 
object to it, inasmuch as the proceedings in the enquiry 
are not ‘judicial proceedings’. [p. 307, col. t.] 

A proceeding before a Court of Justice acting in 
the administration of justice is a ‘judicial proceed- 
ing’. [p. 306, col. 1.] | 

A Court taking evidence ina proceeding of which 
it is entitled to take cognizance under the Legal 
Practitioners Act, is a‘Court’ within the meaning of 
section 476, Criminal Procedure Code, and the pro- 
ceeding is a ‘judicial proceeding’. [p. 306, col. 1.] 

A charge of unprofessional conduct inthe discharge 
of professional duty made against a Pleader can 
be enquired into only by the presiding officer of 
the Court in which the Pleader practises. [p. 305, col. 
2.) 

Where a° District Judge, in an enquiry into the 
conduct of a second grade Pleader in the matter 
of an execution proceeding in a Subordinate Judge’s 
Court, sent a witness to a Magistrate under section 
476, Oriminal Procedure Code, to be prosecuted for 
perjury: 

Held, that the proeceding was ulira vires us the 
District Court had no jurisdiction to enquire into the 
Pleader’s couduct. [p, 307, cols, 1 & 2., 


Petition, under section 115 of Act V of 
1908, and section 107 of the Government 
of India Act, 1915, praying the High 
Court to revise the order passed under- 
section 476 of the Code of Criminal 
Procedure by the District Conrt of Tinne- 
velly, directing that the petitioner in O. P, 
No. 391 of 1915 on its file be sent to 
the District Magistrate of Tinnevelly in 
order that be may be tried for an offence 
under section 193 of the Indian Penal Code. 


Mr. M. D. Devadoss, for the Petitioner. 
Mr, E. R. Osborre (Public Prosecutor), 
for ‘the Crown. 
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Messrs. E. R. Chidambaram Pillai and P. 
N. Marthandam Pillai, for the Respon- 
dents. 


JUDGMENT.—The petitioner, Nallasivan 
Pillai, presented an application under sec. 
tion 13 of the Legal Practitioners Act, 
XVIII of 1879, against a second grade 
Pleader, Ramalingam Pillai, to the District 
Court of Tinnevelly on the ground that 
the said Vakil, whom he had engaged to 
conduct an execution, was guilty of improper 
conduct in the discharge of his professional 
duty in the matter of that execution. 

Section 13 relates to the power of the 
High Court to suspenda Pleader or Mukhtar 
and has clearly no application. Taking it 
that section 13 is a mistake for section 
14, even then, a charge of unprofessional 
conduct in the discharge of professional 
duty made against a Pleader can be en- 
quired into only by the presiding officer 
of the Court in which the Pleader practises. 
The second grade Pleader, Ramalingam Pillai, 
having no right to practise in the District 
Court and the execution matter in which 
the alleged misconduct took place relating 
to a decree of the Tinnevelly Sub-Court 
on its Small Cause Side, the charge should 
not have been made to the District Court 
and could not be taken cognizance of or 
enquired into by the District Judge. 

The District Judge, however, overlooked 
this point, went elaborately into the matter, 
examined the petitioner Nallasivan Pillai 
on solemn affirmation as petitioner’s witness, 
found his allegations against the Vakil to 
be wholly false and dismissed the petition 
on the 2nd September 916. It goes without 
saying that tte learned District Judge 
quite honestly believed himself to have 
jurisdiction to make that enquiry, neither 
the petitioner, Nallasivan Pillai, nor the 
second grade Pleader, Ramalingam Pillai 
(who was represented in the enquiry by 
another Vakil Arumugam Pillai) having 
evidently brought to the notice of the 
District Judge that the District Judge had 
no jurisdiction to make such enquiry. 

On that same date, 2nd September 
19 €, the learned District Judge sent the 
petitioner, Nallasivan Pillai, under section 
476, Criminal Procedure Code, to the nearest 
Ist Class Magistrate in order that he might 
be tried for offence under section 193, 
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Indian Penal Code, in that the petitioner 
made false statements as his own witness 
in the enquiry held under the Legal 
Practitioners Act in the matter of a 
receipt, Exhibit [, and in two or three other 
matters, 

Against this order under section 476, 
Oriminal Procedure Code, the present civil 
revision petition has been filed and the 
petition contains six grounds. The last two 
of the six grounds relate to the merits. I 
need not say that this Court will interfere 
under section 115, Civil Procedure Code, 
or under section 107 of the Government 
of India Act, 1915, with an order passed 
under section 476 of the Criminal Procedure 
Code by a lower Court, only in very ex- 
ceptional cases. The other four grounds 
of the revision petition raised the two 
following pointe: (1) the enquiry under 
the Legal Practitioners Act by the District 
Judge is not a judicial proceeding, (2) it 
was not in this matter a Court within 
the meaning of section 476, Criminal Proce- 
dure Code. It will be seen that neither 
of these points expressly raises the con- 
tention that the District Judge had no 
jurisdiction under the Legal Practitioners 
Act to conduct the enquiry which he did. 
Anenquiry under the Legal Practitioners Act 
by a Court is, in my -opinion, a judicial 
proseeding. [See Kotha Subba Ohetit v. Queen 
(1).] The expression “judicial proceeding” is 
not directly defined in the Indian Penal 
Code. Explanation 2 to section 193, Indian 
Penal Code, however, makes it clear that a 
“proceeding before a Court of Justice” 
acting in the administration of justice is 
a judicial proceeding. The Criminal Proce. 
dure Code, section 4, clause (mi, defines 
““Sndicial proceeding” as including any 
proceeding in the course of which evidence 
may be legally taken on “oath” (which 
includes “solemn affirmation”). I cannot, 
therefore, accept the contention that a 
District Judge taking evidence in a proceed- 
ing of which he is entitled to take cogniz- 
ance under the Legal Practitioners Act is 
not ‘a Court” or that the enquiry is not a 
“judisial proceeding”. 

“LI am of opinion, therefore, that the 
grounds mentioned in the memorandum of 


| 


(1) 6 M, 252; 7 Ind, Jur, 247; 1 Weir 116; 2 Ind, 
Deo, (N..S.) 454, 
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civil revision petition have not been 
established as valid. But Mr. Devadoss 
argued that as the District Judge had no 


jurisdiction to entertain the petition ot to 


enquire into it, the whole enquiry was 
ultra vires and, for false statements made in 
such an enquiry by the petitioner as a 
witness, he cannot be punished under sec- 
tion 193, Indian Penal Code, as the peti- 
tioner was not legally bound (see section 
191, Indian ‘Penal Code) to state the truth 
before the District Judge in that enquiry 
and as the proceeding before the District 
Judge was not a judicial proceeding ” 
within the first paragraph of section 193. 
This latter contention, however, cannot 
wholly absolve the petitioner from punish- 
ment, as the giving of false evidence, though 
it was not done in a judicial - proceeding, 
is also punishable under the second para- 
graph of section 193, Indian Penal Code, 
However, proceedings under section 476 
Criminal Procedure Code, can be taken 
only where the offence-is committed or is 
brought to the notice of the Court in a 

judicial proceeding.” i 

It is, no doubt, a very startling pro- 
position that though everybody is morally 
bound to state the truth, he may not in 
certain cases be legally bound to state the 
truth, even after an oath of solemn affirmation 
has been administered to him by a Court 
which honestly believes itself to have juris- 
distion to conduct oertain proceedings in 
which that man is a witness and when 
the person giving evidence (or for whom 
the evidence is given, if he is not the 
person giving evidence) has not objected 
to the jurisdiction of the Court to take the 
evidence. ; 

It has been held that where a Court 
had no power to put a partioular person 
upon oath, (say an accused person) he 
was not legally bound by the oath and, 
therefore, cannot be punished for giving 
false evidence. This seems clearly equitable 
[see Kotha Suhba Ohetti v. Queen (1) and 
Queen-Hmpress v. Subbayya (2) J. 

It was held in Queen-Hmpress v, Bharma 
(3) that where the Court had no power 
te enter upon‘an enquiry at all, the proceed- 
ings in that enquiry are not jndicial proceed. 


(2) 12 M. 451; 1 Weir 118; 4 Ind. Dec. (N. 8.) 664, 
(3) 11 B. 702; 6 Ind, Dec. (x. s.) 462. 
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Ings and a witness in that enquiry, though 
solemnly affirmed,- was not legally bound 
to gtate the truth. The same view was 
taken in 1891 by Muthusami Aiyar, J., in 
the case reported as Poosia Naicken, In re 
(4). [See also Queen-Haipress v. Venkatara- 
manna (5) and Abdul Rahman v. Emperor 
(6).] I might be permitted to express my 
regret that the highly technical view that 
a person is not legally bound to state the 
truth before a Court of Justice which has 
bound him by an oath or solemn affirma- 
tion, when that Court. of Justice had no 
jurisdiction to enter upon the enquiry 
though it honestly believed itself to have 
such power and though no objection had 
been taken to its jurisdiction, has been 
adopted by the Indian High Courts follow- 
ing the English cases on this point. See 
Reg. v. Pearce (7), where Cockburn, O. J., 
says when quashing the conviction for. 
perjury: I regret that ‘a man, who has 
been convicted upon the merits, should 
escape from punishment upon a technical 
point of this sort, but we administer the 
law according to the established rules”. I 
might be further permitted to express a 
hope that an explanation may be . added 
to sections 191 and 193, Indian Penal Code, 
to the efiect that a person is legally bound 
in a Court of Justice as witness in any 
enquiry to state the truth and that such 
an enquiry 18 one in a judicial proceeding 
even if the Court had no jurisdiction to 
enter. upon the enquiry, provided (1) that 
the enquiry was not into an offence alleged 
to have been committed by the witness, 
(2) that the Court honestly believed that 
it had jurisdiction and (3) that an objec- 
tion (to the enquiry or to the examination 
of the witness therein) on the ground of 
jurisdiction had not been brought to the 
notice of the Court before the evidense 
was taken. 

In the result, I feel myself bound to 
set aside the proceedings under section 
476, Criminal Prosedure Code, owing to the 
District Judge’s want of jurisdiction to 


(4) L Weir 151. 

(5) 23 M. 223; 1 Weir 162; 8 Ind, Dec. (N. s.) 558, 

(6) 3 Ind, Cas. 952; 32 A. 30; 6 A. L. J. 968; 10 Cr. 
L. J. 424, 

(7) (1863) 3 B. & S. 681; 32 L. J. M. 0.75;9 Jur, 
(N. 8.) 647; 7 L. T. 597; 11 W. R. 285; 9 Cox. O. C. 258; 
122 E. R. 200; 129 R. R, 447, 


enter upon the enquiry under the Legal 
Practitioners Ast. <i 
Appeal allowed; Order set aside. 
V.R.P, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 503 or 1917. 
Jone 7, 1917. 
Present:—-Mr. Justice Teunon and 
Mr, Justice Richardson. 
DEBENDRA NATH DAS QUPTA— 
PETITIONER 
VeETSUS 
REGISTRAR, JOINT STOCK COM- 


- PANIES, BENGAL—Opposire PARTY. 

Companies Act (VII of 1913), s. 134 (4)— Default of 
Director in filing balance-sheet—General meeting 
not held—- Offence — Jurisdiction, teritorial, to try offence 
under s, 134, 

In answer to a charge under section 134 (4) of 
the Indian Companies Act in respect of default made 
in filing with the Registrar the balance-sheet for a 
certain year, it is not open to a Director of a Joint 
Stock Company to plead that as no general meeting 
was called in that year and no balance sheet was 
laid before the Company at any such general 
meeting, it was impossible for him or his Company 
to comply with the requirements of section 134, Lp. 
308, col. 2.] 

The Presidency Magistrates in Calcutta possess 
jurisdiction to try charges under section 134 of the 
Indian Companies Act even where the Company is 
situate outside Calcutta, as the office of the Registrar 
with whom the balance-sheet should be filed is in 
Calcutta. [p. 308, col. 2. ] 


FAOTS 
judgment, 


Mr. I. B. Gupta (with him Babn Pro-. 
bodh Kumar Das), for the Petitioner.—The 
petitioner, who was one of the Directors of 
the Darjeeling Press Company, Limited, has 
been convicted under section 184 of the Indian 
Companies Act, VII of 1913. My submission 
is that no offence under section 134 has 
been committed by the petitioner and 
that no offence has been committed within 
the local jurisdiction of the Presidency 
Magistrate of Calcutta. The petitioner cannot 
be convicted for an offence which he has not 
committed, and by a Magistrate who had 
no jurisdiction to try the case. The offense, 
if any, has been committed under section 
76 or 131 and that at Darjeeling. He could 
not be convicted under section 134 (4) as na 


of the case appear from the 
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general meeting having been held, it was 
impossible for him to file the balance sheet 
with the Registrar, 

[Tecnoxy, J.—If the offence has been 
committed, how has he been prejudiced 
by being tried by the Presidency Magistrate 
of Caleutta? | 

For any act or onission committed out- 
side the town of Calcutta a man cannot 
be convicted by the Presidency Magistrate 
of Calcutta. Apart fiom the question of 
prejudice, if a case is inquired into or 
tried by a Magistrate who has got no 
jurisdiction under the law to enquire into 
or try the case the whole proceeding will 
be a nullity, and so the conviction cannot 
stand. 

Mr, Oamell, Deputy Legal Romembrancer, 
for the Crown.—The offise of the Ragistrar’ 
with whom the balance-sheet should be 
filed being in fact in Calcutta, the Presidency 
Magistrate of Calcutta has got jurisdiction, 
The petitioner has been rightly convicted 
under section 134. See Park v. Lawton (1). 

JUDGMENT.—In this case it appears 
that the petitioner was one of the Directors 
of a Joint Stock Company, known as the 
Darjeeling Press Company, Limited. He 
has been convicted under section 134 (4) 
of the Indian Companies Act, VII of 1913, 
in respect of a default made in filing 
with the Registrar the ‘balance-sheet for 
the year 1914-15. 

It is not disputed that as a matter of 
fact in respect of the filing of the balance- 
sheet with the Registrar of Companies a 
default was made, and the defence of the 
petitioner as placed before us is that in 
fact in that year there was no general meeting 
and that being so, no balance-sheet was 
laid before the Company at any such general 
meeting. His contention then is that these 
preliminaries not having been fultilled it 
was impossible for him or his Company 
to comply with the requirements of section 
134 and that he should have been convicted, 
if at all, not under section 134 but under 
section 76 or 131. But it is not disputed, 
and in fact it is admitted, that as one 
of the Directors the petitioner himself was 
responsible for ensuring thatall the necessary 
preliminaries to be observed prior to the 
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filing of the balance-sheet with the Registrar 
had been duly observed’ and tbat being 
so,on the principles laid down in the «ase 
of Park v, Lawton (1), we are of opinion that 
we ought to hold that it is not open to 
the petitioner to plead in answer to a 
charge under section 134 his prior default 
in respect of the calling of the presoribed 
general meeting and of placing before the 
Company at such meeting a duly prepared 
and audited balance sheet. 


The second contention on behalf of the 
petitioner is that if he had been prosecuted 
under section 76 or section I31 of the 
Act the Presidency Magistrate in Calcutta, 
before whom his conviction has been had, would 
have had no jurisdiction to try the offences 
charged under those sections and that the 
jurisdiction would have lain exclusively with 
the Magistrates in Darjeeling. However 
that may be, that does not take away the 
jurisdiction which the Presidency Magistrates 
in Calcutta clearly possess in respect of 
charges under section 134, the offise of the 
Registrar with whom the balance-sheet should 
be fled being in fact in Caloutta. 

For these reasons we discharge this Rule, 


Rule discharged. 


ALLAHABAD HIGH COURT. 
CuimtnaL Ravision No. 433 or 1917. 
June .9, 1917. 

Present: —Sir George Knox, Krt., Acting Chief 
Justice. 

KATWARU RAI AND OTHERS — APPLICANTS 
VETEUS 
EMPHROR—Oppos:te Party. 

Penal Code (Act XLV of 1860), ss. 71, 147, 328—Riot- 
tng and causing hurt—Jotnder of charges, legality of — 
aa Procedure Code (Act V of 1898), ss. 35, 

235, 

Where the members of an unlawful assembly 
vauge -hurt to one person and by a separate act 
hurt is caused to another person, the offences of 
rioting and causing hurt under sections 147 and 
323 of the Penal Code are not distinct offences and 
can be tried jointly. [p. 809, col. 2.] 


Criminal revision from an order of the 
Sessions Judge, Ghazipur. 

Mr, M. L, Agarwala, for the Applicants. 

Mr. R. Malcomson(Assistant Government 
Advocate), for the Crown. 


Lah 
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JUDGMENT.—Katwarnu Raiand six other 
persons have been convicted of an offenca 
of rioting under section 147 of the Indian 
Penal Code, and for that offence have been 
sentensed to varying terms of rigorous im- 
prisonment, They went in appeal to the Ses- 
sions Judge of Ghazipur and that Court 
confirmed the sentences passed, dismissing 
the appeals. They have now come here in 
revision. Of the four grounds taken in the 
application for revision only two have been 
argued before me, and those two are—(1L) 
that separate convictions and punishments 
under sections 147 and 323 are not warranted 
by law, and (2) that the sentences are too 
severe. The main contention before me is 
that whatever may have been the case 
before the year 1898 ‘and whatever 
conflict the rulings of various High Coarts 
may have had, the alteration introduced 
by Act V of 1898 into the Criminal 
Procedure Code makes it illegal now to con- 
vict and sentence accused persons of offences 
whick are separable offences coming within 
the provisions of section, 71 of the Indian 
Penal Code, inasmuch as they are no longer 
distinct offences within the meaning of 
section 35 of the Criminal Procedure Code. 
The question, therfore, which I have to 
consider is whether, in the light of the 
explanation added by Act V of 1828 to 
seetion 35 of the Criminal Procedure Code, 
the offences of rioting and of voluntarily 
causing hurt are or are not distinet offences. 

The argument is that an offence 
under section 143 of the Indian Penal 
Code does not reach the stage of rioting 
until force or violence has been used by 
an unlawful assembly, or by any member 
thereof, in prosecutionof the common object of 
such assembly. A definition has bean given 
to the word “force” in section 349 of the 
Indian Penal Code. Violence, so far as 
I know, has not been made the subject 
of a definition inthe same Code. If we 
adopt the definition given in section 349 
of the Indian Penal Code, membars of 
an unlawful assembly would be guilty of 
the offence of rioting as soonas any mem- 
ber of the unlawful assembly in prosecution 
of the common object of the assembly 
caused motion to any person against whom 
that assembly was acting. To tarn this 
into simpler language, the offence of riot- 
ing would be complete if any member of 
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the unlawful assembly in prosecution of a 
common object of the assembly pushed any 
person against whom that assembly was 
acting; but no offence would have been caused 
under section 323 nonless that act of push- 
ing caused bodily pain, disease, or infirmity 
to the person so pushed. In the case 
before me fhe finding, which I take in 
revision as the finding of the lower Court, 
is that (1) hurt was caused to one Raghu- 
nandan Rai, and (2) hurt was also caused 
by a separate act to Sakal Rai. There 
is evidence ‘as to various other acts which 
might amoant to force as defined in section 
349. But the finding regarding them is 
rather vague, and Í take it that by one 
of the acts complained of, viz. that to 
Raghunandan Rai rioting was committed, 
while by the act committed on the body 
of Sakal Rai hurt _was caused. Turning to 
section 285 of the Code of Criminal Pro- 
cedure it will be found in illustration (g) of 
section 235 that where A with six others 
commits the offence of rioting, grievous hurt, 
and assaulting a public servant, etc. A may 
be separately charged with and convicted 
of offences under sections 147 and 325, etc., 
of the Indian Penal Code. Perhaps the 
more remarkable case is to be found in 
the illustration (2) which stands in the 
same section, in which A wrongfully strikes 
B with a cane, A may be separately 
charged with and convicted of offences under 
sections 352 and 323 of the Indian Penal 
Code. But it may be urged that clause (4) 
of section 235 says that nothing contained 
in this section shall affect the Indian 
Penal Code, section 71. It is hardly to be 
conceived that with that clause staring them 
in the face the Legislature would have 
gone on togive illustrations which would 
be ruled out by clause (4). But when 
section 71 is read and carefully compared, 
it seems to me that it in no way conflicts 
wihthe illustrations whieh I have alluded 
to. Offences falling under section 323 and 
under section 147 of the Indian Penal Code 
need not be separabls, but distinct offences. 
In the present case the offence of causing 
hurt to Sakal Rai is distinct and apart 
from the offence under section 147. This 
view is in conformity with both Fall Bench 
decisions arrived at before the explanation 
was added to section 35 of the Criminal 
Procedure Code and with one case of later 
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date of this Court which is before me now, 
namely the case of Anup Singh and others 
(Criminal Revision No, 689 of 1911 decided 
on the lst of February 1912), 

Looking to the injuries inflicted I am not 
prepared to say that the sentences passed 
erred on the side of severity. The more salut- 
ary provision would probably have been to 
take action binding down the applicants to 
keep the peace and in that case a substantive 
sentence might have been, without danger 
to the public, lighter. The application is 
dismissed, : 

Application dismissed. 





ALLAHABAD HIGH COURT. 
CriminaL APPRAL No. 287 or 1917. 
June 7,-1917. 
Present: ——-Mr. Justice Piggott. 
HIRA NAND — APPELLANT 
VErSUs 
EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), s. 236— 
Doubt as to offence committed—Conviction, alternative 
— Procedure —Penal Code (Act XLV of 1860), ss. 420, 
489A, i < 

Where a (Oourb is satisfied that the accused has 
committed one of two offences, either that of counter- 
feiting a currency note under .section 489A of 
the Penal Code, or that of attempting to cheat 
under section 420 read with section 511, a convic- 
tion should be recorded in the alternative under 
those sections, and the question of sentence 
should be considered from the point of view of the 
maximum sentence provided for the lesser of the 
two alternative offences. [p. 311, col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Benares. 
' Mr. Satya Chandra 
Appellant. 

Mr. Lalit Mohan Banerji, 
Pleader), for the Crown. 

JUDGMENT.—In this case one 
Nand was tried by the 
Judge of Benares on two charges, one 
framed under section 4894 and another 
under section 420 of the Indian Penal 
Code. He was acquitted on the latter 
charge but sonvicted on the former, and 
a sentence of three years’ rigorous imprison- 
ment was passed upon him. As regards 
the broad facts of the case there is very 
little room for doubt. Hira Nand was a 
stranger in Bendres, where be put up first 
at a certajn dharmshala and later on at 


Mukerji, for the 


(Government 


Hira 
learned Sessions 
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a hotel kept by the witness, Hari Ram. 
Negotiations passed between the said Hari 
Ram and the appellant, about which it 
may be said with reasonable confidencesthat 
Hari Ram has not told the entire truth. 
I am disposed so far to believe his evidence 
where it is corroborated by facts disclosed 
in the course of the inquiry, namely, 
that Hira Nand represented himself to 
Hari Ram as capable of producing forged 
currency notes and that he endeavoured 
to induce Hari Ram to provide him with 


a currency note of high value, Rs. 100 
or more, for him to experiment on. Beyond 
this the evidence of Hari Ram is not 


trustworthy, and I do not say that the 
charge of cheating as framed under section 
420 of the Indian Penal Code is established 
by the evidence. Whatever may or may 
not have passed between the two men, it 
is at any rate certain that Hari Ram 
finally took alarm and gave information 
to the Police. The inquiry resulted in the 
discovery in the possession of the accused 
of sensitized paper, such as its used by 
photographers, ont to the size of Rs. 10 
and Rs. 5 notes, of certain sheets of glass 
by means of which it was obviously possible 
to, obtain a photographic print of a currency 
note upon the paper above mentioned and 
of an actus] photograph of a Rs. 10 note 
upon sensitized paper cut to the proper 
size which had, no doubt, been taken in 
the manner suggested. l do not think it 
is material to the determination of the case 
whether this photographie reproduction was 
found in the acocused’s pocket or between 
sheets of glass under the mattress of his bed. 
In either case it was recovered from the 
possession of the azcused. J agree also with 
the learned Sessions Judge that it is proved 
that Hira Nand himself had taken this 
photograph. 


In doing so Hira Nand had undoubtedly 
either counterfeited or performed part of 
the process of counterfeiting a currency 
note, provided the Court is prepared to 
hold that he had made this reproduction, 
intending by means thereof to  prastise 
deception or knowing it to be likely that 
deception would thereby be practised. “The 
Sessions Judge has rightly referred, not 
only to the definition of the word counter- 
feit quoted above from section 25 of 
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the Indian Penal Code, but also to Ex- 
planation 2 of the aforesaid section. The 
point urged upon mein appeal, and taken 
alsq inthe Court below, is that the re- 
semblance between these photographic re- 
productions and a genuine currency note 
was so slight that it should not be held to be 
such that a person might be deceived there- 
by. On this point I have the opinion of the 
learned Sessions Judge and that of the asses- 
sors, who agreed in finding Hira Nand guilty 
on this charge. Sitting, however, as a Court 
of Appeal, and requiring to be satisfied of the 
propriety of the conviction recorded by the 
Court below, I feel that the appellant is en- 
titled to ask me to form my personal opinion 
on this question. This it is unfortunately 
impossible for me todo. The conviction in 
the Court below was recorded on the Sth of 
February 1917. An appeal against that 
conviction was presented in this Court on the 
lOth of April 1917, and according to the 
office report the appeal was within time up 
to 16th April 1917. There was a delay of 
three days before any action was taken on 
the petition of appeal, because it was present 
ed in the firat instance without a cakalatnama 
and this defect had to be supplied. lt may 
have been in consequence of this delay, but 
if was more probably due, as the learned 
_ Sessions Judge remarks in a letter of expla- 
nation which he has submitted to tbis Court, 
to an error of judgment on the part ofa 
gubordinate official, but in any case the 
alleged counterfeit Rs. 10 note had in the 
interval been destroyed, under a mistaken 
belief that no appeal had been filed against 
the conviction and sentence. I regard this 
_ as an unfortunate accident, and I accept the 
assurance of the learned Sessions Judge that 
he has taken effective steps to prevent its 
recurrence. The result is that J am unable 
to form any opinion of my own on the most 
crucial question raised by this appeal. 


There is another difficulty in tke case 
which was obviously present to the mind of 
the learned Sessions Judge. There are fea- 
tures about the evidence for the prosecution, 
and particularly about the statement of the 
hotel-keeper Hari Ram, which are calculated 
to raise a doubt in the mind of the Court 
whether Hira Nand ever intended to place 
in circulation counterfeit currency notes for 
the deception of the public, The question is 
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whether his intention throughout his entire 
proceedings may not have been simply to 
deceive Hari Ram and obtain from the latter 
some currency note or notes of higher value 
and disappear with the same. But for the 
unfortunate accident to which I have referred, 
16 is quite possible that an inspeotion of the 
missing exhibit might have removed my 
doubts as to the propriety of the conviction 
as it stands. I must, however, deal with the 
matter on the materials available, and feeling 
as I do a certain doubt about the facts which, 
to a limited extent, isin favourof the appellant, 
I am bound to give effect to that doubt. The 
case seems to me to be precisely covered by 
the provisions of section 236 of the Criminal 
Procedure Code. On the facts proved against 
him I am satisfied that Hira Nand committed 
one of two offences, either that of counter- 
feiting a currency note punishable under sec- 
tion 469A of the Indian Penal Code, or that 
of attempting to cheat Hari Ram, punishable 
under section 420, read with section 511 of 
the Indian Penal Code. In place, therefore, 
of the conviction recorded in the Court below, 


I direct. a conviction to be recorded in the 


alternative under tbe sections abore referred 
to. Having done this, I feel bound to re- 
consider the question of sentence from the 
point of view of the maximum sentence pro- 
vided for the lesser of the two alternative 
charges on which I have directed a conviction 
to be recorded. Qn this ground, and on this 
ground alone, I direct that the sentence pass- 
ed upon Hira Nand be reduced to one of 
rigorous imprisonment for two years. The 
sentence will include three months’ solitary 
confinement. 
Conviction and sentence altered. 





CALCUTTA HIGH COURT. 
CriminaL Revision No, 8 or 1917, 
May 7, 1917. 
Present: —Mr, Justice Teunon and 
Mr. Justice Richardson, 
NIBARAN CHANDRA CHAKRAVARTY 
AND OTHERS — PETITIONERS 
versus 
AKSHOY KUMAR BANERJEE— 


Opposite Party. 
Criminal Procedure Code (Act V of 1898), s 195 
—Provincial Small Cause Court, whether subordinate 
to District Judge. 
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A Provincial Smal] Cause Court is under sub-clause 
(e) uf clause (7) of section 19%, Criminal Procedure 
Code, to be deoamed subordinate, for the purposes of 
that section, to the Court of the District Judge and 
the latter has, therefore, jurisdiction to entertain an 
appeal or application under clause (6) of section 195 
against an order of a Provincial Small Cause Court 
granting or refusing sanction for prosecution. [p. 
812, col. 2. ] 


Babu 
tioners. 

Babu Khetra Mohan Ghose, for the Oppo- 
site Party. 

JUDGMENT.—The short question which 
arises upon this Rule is whether a Provincial 
Small Cause Court is, under sub-clause (c) of 
clause (7) of section 195 cf the Criminal 
Procedure Code, to be deemed to be subordi- 
nate for the purposes of that section to the 
Court of the District Judge. 

Our attenticn was drawn to three cases in 
which this question was answered in the 
negative, the case of Ajodhia Parshad y. Ram 
Lal (1) decided by the Allahabad High Court 
and the cases of Ambea Tewari v. 
Emperor (2) and Sukhdeo Singh v. District 
Magistrate of Muzofarpur (3) decided 
by tbe Patna High Court. The last 
two cases depend upon the first mentioned 
case, in which it was held that the words 

‘Where no appeal lies” in clause 7 (0) refer 
to cases, in which no appeal lies, decided by 
a Court from which appeals ordinarily lie 
to some other Court and not to Courts from 
which no appeal lies in any case. There the 
original proceedings were in a Revenue Court, 
the Court of an Assistant Collector, but in 
the course of his judgment, Chamier, J., 
incidentally observed (pages ZUl and 202)*. 
“The result of this construction is possibly 
that the Legislature has made no provision 
in section 195 for an appeal against an order 
of a. Small Cause Court giving or refusing 
sanction and it may be that the only Court 
which can interfere with suchan order is the 
High Court. The result may not have been 
contemplated...” In Ambica’s case (2) where 
the original proceedings were in a Small 
Cause Court, Chamier, C. J., adhered to thig 
expression of opinion and the Court held that 
the District Judge had no jurisdiction to 


me 13 va Cas, 284; 34 A. 197; 9 A. L. J. 124 18 
L. J 


(2) 34 Ta Cas. 320; 1 P. L. J. 206; 17 Cr. L. J. 208. 
(3) 38 Ind Cas. 754; 2 P. L.J. 4; 18 Cr, L. J. 870. 


Taradas Chatterjee, for the Peti- 


*Pages of 34 A,— Ed. 


entertain an appeal or application under 
clause (6) of section 195. 

The construction so adopted is founded 
upon the fact that sub-clause (c) must, be 
read, not as a separate clause, but along 
with the opening words of clause (7', which 
runs: For the purposes of this section every 
Court shall be deemed to be subordinate 
only to the Court to which appeals from the 
former Court ordinarily lie,” that is to say: — 
When these words are read with sub-clause 
(c`, undoubtedly a diffculty does’ arise. 
Neverthelesa, where there are Presidency 
Towns, the accepted view seems to be that 
a Presidency Small Cause Court is subordi- 
nate to the High Court within the limits of 
whose original jurisdiction it is situate, Ramdin 
Bania y. Sew Baksh Singh (4), Jamna. Das v. 
Sabapathy Chetti (5), and if that be so, it would 
appear to follow that a Provinciai Small Cause 
Court is similarly subordinate for the pur- 
poses of section 195 to the Court of the 
District Judge. This view, moreover, is 
in accordance with the prevailing practice 
in this Province, where the jurisdiction of the 
Destrict Judge in such cases has never been 
doubted [c Ram Prosad Malla v. Raghubar 
Malla (6)j}. I am not prepared to say that 
that practice ought now to be disturbed or that 
the language is incapable of a construction 
consistent therewith. 

During the course of the argument it was 
pointed out that under section 24 of the 
Provincial Small Courts Act certain appeals 
do lie to the District Court. Though this 
provision may not be sufficient to make the 
latter Court the Court to which appeals from 
a Small Cause Court ordinarily lie, it is not 
perhaps without a bearing on the construc- 
tion of section 195 (7) of the Criminal Pro- 
cedure Code. 

In the view indicated this Rule must be made 
absolute. The application in question, which 
the learned District Judge, following Ambica’s 
case (2), has held that he bad no jurisdiction 
to entertain, will be heard and determined 
by him as an application under section 195 
(6) of the Criminal Procedure Ccde. 


Rule made absolute, 
(4) 6 Ind. Cas. 478; 37 C. 714 at p. 721; 14 ©. W. N. 
806; 11 Cr. L. J. 857. 
(5) 12 Ind. Cas. 521; 86 M.138; 10M. L. T. 278; 
(1911) 2 M. W. N. 259; 21 M. L. J. 1074; 12 Cr. L. J. 


Fo 4 Tnd, Cas. 6; 37 C. 13; 13 O. W. N. 1038; 10 Cr. 
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CALCUTTA HIGH COURT. 
IN THE MATTER OF PXESIDENOY SMALL CAUSE 
_ Serr No. 15292 or 1913. 
ii February 28, 1917. 
Present:—Mr. Justice Teunon and 

Mr, Justice Chaudhuri, 

BUDHU LALL— APPLICANT 

versus 


CHOTU GOPH—Oppositz PARTY. 

Civil Procedure Code (Act Y of 1908), s. 115—High 
Courts Act, 1861 (244: 25 Viet. c. 104), s. 15— Revision— 
Presidency Small Cause Court refusing sanction for 
prosecution—~Vakil’s right to appear—Legal Prace 
titioners Act (XVII of 1879), s 4—Sancrion to pio- 
secute granted or refused by Civil Court—Original Side 
of High Court, historyard power of—Practice—Criminal 
Procedure Oode (Act V of 1898), s. 195—Judicial pro- 
seeding — Application for leave to sue. 

Per Curiam.—-Where an order granting or refusing 
sanction for prosecution under section 195 or section 
476, Criminal Procedure Cede, made by a Civil Court 
is sought to be set aside by an application to the 
High Court, the High Court can exercise the powers 
vested init by section 115 of the’ Civil Procedure 
Code or section 15 of the High Courts Act, and 
the Criminal Bench as such has no jurisdiction to 
deal with the matter on revision. [p. 316, col. 1; p. 
318, col. 2.] 

Per Teunon, J.—~The Judges of the High Court 
appointed by the Chief Justice from time to time to 
exercise the Ordinary Original Civil Jurisdiction of 
the High Court do not constitute a separate and inde- 
pendent Court. [p. 814, col. 2.] 

The practice of a Court must give way to the law 
and to the rights conferred by law. [p. 315, col. 1.] 

Per -Teunon, J. (Chaudhuri, J., dissenting)—The 
Presidency Smal! Cause Court is no part or branch 
of the High Court but is an inferior subordinate 
Court, and in dealing with its judgments and 
orders the High Court is a superior Court exercising 
not original but appellate or revisional jurisdiction, 
Therefore, under the provisions of section 4 of the 
Legal Practitioners Act, a Vakil enrolled and ordi- 
narily practising in the High Court is entitled to be 
rk behalf of a party in suck matters. [p. 315, 

ol. 1, a 

Per Chaudhuri, Je -The Original Side of the High 
Court is in no sense a Court subordinate to the 
Appellate Bench of the High Court which hears 
appeals therefrom, and an application by way of 
appeal to the former under section 195, Criminal 
Procedure Code, does not appear to be com- 
petent. [p. 816, col. 1.) 

The revisional powers of the High Court under 
section 115, Civil Procedure Oode, or its power 
of superintendence under clause 15 of the High 
Courts Act have not been out down by section 
195, Criminal Procedure Code. [p. 316, col. 2. ] 

A Bench constituted by the Chief Justice to 
deal with orders and judgments of the Presidency 
Small Cause Court forms a principal Court of 
Original Jurisdiction situate m Calcutta, and, there- 
fore, a Vakil enrolled and ordinarily practising in 
the High Court has no right of audience before 
such a Bench, [p. 316, col, 2; 322, col. 1.] 
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A question relating to the rival claims of different 
sections of Legal Practitioners of the High Conrt 
cannot be settled by the opinion of a single 
a of a Division Bench of the Court. [p, 317 
col. i. , 

The history of the Original Side and its powers 
traced. [p. 319, cols. 1 & 2.] 

The Appellate Divisional Benches of the Hieh 
Court as such have no power of superintendence over 
the Presidency Small Cause Court. [p. 320, col, 2.] 

The practice of the Court forms the law of the 
Court and the Court should be loth to depart from 
the established practice, unless convinced that it has 
not the sanction of law and is grossly erroneons, [p 
321, col, 2.] l 

Per Curiam.~ An application for leave to sue isa 
stage in a judicial proceeding. [p. 322, col. 2,] 

For previons stages see 36 Ind. Cas, 479 
and 39 Ind, Cas. 465. 

Mr. B, O. Mitter (Advocate-General), on 
behalf of the Bar. 

Mr. Buckland, on behalf of the Incorporated 
Law Society. 

Babu Ram Uharan Mitter, Senior Govern- 
ment Pleader (with him Babus Basanta 
Kumar Bose, Manmatha Nath Mukerji and 
Ramdoyal Dey), on behalf of the Vakile’ 
Association, ` 

JUDGMENT. 

TerUuNON, J.— These are six applications 
made to this Court under the provisions of 
section 115 of the Civil Procedure Code 
and of section 195 (6) read with section 


195 (7) (e) of the Code of Criminal 
Procedure, 
In each case ihe applicant was the 


defendant and the opposite party the plaint- 
if ina snit brought in the Court of Small 
Canses, Ualontia. The suit having been 
dismissed, the defendants applied to the 
Trial Judge forsanction to prosecute the plaint- 
iffs under sections £09 and 193 of the 
Indian Penal Code. Sanction having been 
refused, in these applications, for the hearing 
of which I and Chaudhuri, J., bave been 
constituted a Divisional Bench by his 
Lordship the Chief Justice, we are invited 
to revise and set aside the order of the 
Judge of the Court of Small Causes and 
to grant the sanotion for which application 
was, and is, made, 

At the hearing Bəbu Manmatha Nath 
Mukerjee, a Vakil enrolled and ordinarily 
practising in this Court, was authorised by 
the plaintiffs-opposite parties to appear 
and plead on their behalf and the question 
therefore, arore whether in these matters 
he asa Vakrl was entitled to be heard 
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On this question we have‘ heard on the 
one side the learned Advocate-General on 
behalf of the Bar, and also learned Counsel 
appearing on behalf of the Incorporated 
Law Society and of the Attorney on the 
record, and on the other side the learned 
Government Pleader Mr. Ram Charan Mitter, 
appearing on behalf of the Vakil Bar. I 
have now to give my reasons for kolding, 
as differing from my learned colleague | 
did, that in the matters now before us the 
Vakil claiming the right of audience was 
entitled to be heard. As, however, the ques- 
tion is to be determined only incidentally to 
and for the purposes of the hearing before 
_us, I need not set out my reasons at any 
great length. 

It is not disputed that as the order 
sought to be set aside is one made by a 
Civil Court, we are sitting as a Divisional 
Bench in the exercise of the sivil and not 
of the criminal jurisdiction of this Court. 
That question, though there arising in connec- 
tion’ with an order under section 476 and 
not as here an order under section 195 of 
the Code of Criminal Procedure, has been 
desided by a Fa)l Bench in the case of 
Har Prasad Das v. Emperor (1). In this 
connection I may refer also to the case of 
Ram Prosad Malla v. Raghubar Malla (4). 

The question then in effect is whether 
we are sitting in a matter appertaining 
to the ordinary original civil jurisdiction, 
or, as the learned Advocate General 
apparently prefers to put it, to the original 
side of this Court. 

Now, the Court of Small Causes, Calcutta, 
is no doubt within, and the local limits of 
its jarisdistion are co-terminous with, the 
local limits of our ordinary original civil 
jurisdiction. 

The learred Advocate-General’s contention 
then is that it is the ‘original side’ of this 
Court that has inherited the jurisdiction 
formerly exercised by the Supreme Court 
over the Court of Small Canses (then known 
as the Court of Requests), and in sup 
port of this contention he has relied mainly 
or Article 21 of the Charter establishing 
the Supreme Court sections 9 and 13 of the 
Indian High Courts Act, 13861, clanse 12 of 


(1) 19 Ind. Cas. 197; 40 C. 477; 17 C. L, J. 245; 14 


Cr. L. J. 197; 17 0. W. N. 647. 
(2) 4 Ind, Oas. 6; 37 C. 13; 13 C. W. N. 1038; 10 Cr. 


L. J, 454, ii 
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the Letters Patent 1865, the decisions of 
Sale, J., in Sarat Ohandra Singh v Brojo Lal 
Mukerjee (3), in Ramdin Bania v. Sew 
Baksh Singh (4) and of Pugh, J., on the 
hitherto prevailing practice of the Court, 
and on the observations on questions of 
jurisdiction to be found in Rodricksy. 
Secretary of State (5). He has further made 
reference to rules 9 (also rule 4) of Chapter 
AXXIV of the Rules and Orders of the 
High Court (Original Side) 1914 and to the 
case of Mahomed Ali v. Hmper r (6°. ` 

On the other hand, Mr. Ram Charan 

Mitter has relied mainly on section 4 of 
the Legal Practitioners Act, XVIII of 1:79, 
and the proviso inserted in that section by 
Act I of 1905, section 6 and the Ist Seche- 
dule of the Presidency Small Cause Courts 
Act, XV of 1882, the definition of the 
term ‘High Court’ to be found in the 
Criminal Procedure Code, and in the General 
Clauses Act, X of 1897, on the cases reported 
as Toolsee Doss Seal, In re (7), Halashir 
Maiti v. Choytonna Maiti 8) and Jamra Das 
y. Sabapathy Chetti (9) and on the observa- 
tions of Mookeriee, dJ., in hia appellate 
judgment in the present applications.* 
. Having carefully considered all the 
arguments advanced on either side, I am 
satisfied that the learned Advocate General’s 
contention cannot .be supported. It appears 
to be based on the erroneous assumption 
that the Judges appointed by the Chief 
Justice from time to time to exercise the 
ordinary original civil jurisdiction con- 
stitute in some mysterious way a separate and 
independent Court. It also appears to enn- 
found or fails to distinguish bet ween 
‘jurisdiction’ and the area over or the local 
limits within which that jurisdiction is 
exercised. 

The rule of Court to which we have been 
referred (Original Side, Chapter XXXIV, 
rule 4) framed in 1903, no doubt, indisates 

(3) 30 C. 986. 

(4) 6 Ind. Cas. 473; 37 C. 714; 14 C. W. N. 806; 11 
Cr. L. J. 857. 

(5) 21 Ind. Cas. 1: 40 C. 308. 

(6) 20 Ind. Cas. 977; 41 C. 466; 18 0. W.N. 1; 14 
Cr. L. J. 497. 

(7) 7 W. B. 228, 

(8) 80 0. 588; 7 O. W. N. 547, 

(9) 12 Ind, Cas. 521; 86 M. 138: 10 M. L. T. 278; 
(1911) 2 M. W. N. 259; 21 M. L. J. 1074 12 Cr. L. J. 


545. 
“*See Fudhu Lal y. Chatiu Gope, 39 Ind. Cas. 
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the Judge to whom, 
the order of the Chief Justice, applications 
such as the present must be made, hut 
no guch rule or order judicially determines 
or can determine what jurisdiction the 
Judge entertaining the application will then 
proceed to exercise. 

In Rodricke v. Secretary of State ( 5), the 
learned Judges followed an authoritative 
decision of a Divisional Bench, while the 
decisions of Sale, J., in Sarat Chandra Singh 
v. Brojo Lal Mukerjee (8) and Pugh, d., in 
Ramdin Bania v. Sew Bukhsh Singh (4), 
though entitled to great respect, are the de- 
cisions of single Judges and appear to be 
based merely on prastice. But practice 
and, I may perhaps add, prejudice must 
give way to law and to the rights conferred 
by law, 

In the present matters, original jurisdis- 
tion has been exercised and exhausted by 
the Court of Small Causes. That Court is no 
part or branch of this Court but is an inferior 
or subordinate Court and in dealing with 
its judgments or orders this Court, in my 
view, is a superior Court exercising not 
_original but appellate or revisional jurisdic- 
tion. From this and the provisions of 
section 4 of the Legal Practitioners Act, it 
follows that in these matters the Vakil who 
has claimed the right of audience is entitled 
to be heard. 


CHAUDECRI, J—I am sorry I am unable 
to agree with my learned colleague on 
the preliminary point argued in connection 
with these applications, namely, as to the 
right of audience olaimed by the learned 
Vakil for the opposite party, whose conten- 
tion is that the Vakils of this Court have 
sueh right under rule 4, Ohapter Il, 
Original Side, read with section 4 of the Legal 
Practitioners Act, namely, to appear and 
plead in all cases “except before a Judge 
of the High Court, Division Bench or High 
Court exercising original jurisdiction in a 
Presidency town.” He contends that our 
rule only restricts their right when the 
original side exercises its original jurisdiction. 
He further contends that if rule 9, Chapter 
XXXIV, Original Side, corresponding to 
appellate side, rule 5, Chapter II, which 
provides for the hearing of applications 
under section 115, Civil Procedure Code, 
by a single Judge on the original side, 
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stands in the way of Wakils appearing in 
such applications, it is ultra vires, The 
learned Government Pleader has been heard 
on behalf of the Vakils and the Advocate- 
General on behalf of the Bar and the In- 
corporated Law Society for the Attorneys 
of. the Court, who contest the right so 
claimed. 

The question has arisen in these 3ircum- 
stances. Six applications were made to me, 
when I was sitting on the original side, 
on behalf of the defendauts in the above- 
mentioned Small Cause Courts suits, against 
an order passed by a learned Judge of the 
Presidency Small Cause Court refusing 
sanction to prosecute the plaintiffs. The 
applications were headed: “In the matter of 
section 115, Civil Procedure Code.” I issued 
a Rule on the plaintiffs to show cause why 
that order should not be set aside. They 
appeared by Counsel and [held thatthe learned 
Judge had wrongly declined jurisdiction, 
having erred in holding that an application for 
leave to sue in the Small Cause Court was not 
a stage in a judicial proceeding. I also 
held he had erred in refusing the applica- 
tions on the ground of delay. I held that 
the delay had been satisfactorily account- 
ed for, As he had not dealt with the 
merits of the applications, but had thrown 
them out on preliminary points, I remand- 
ed them, directing an enzuiry on the 
materials which had been placed before 
him. In the course of argument it was 
suggested ‘that the applications before me 
did not come under section 115, Civil 
Procedure Code. I held if was unneces- 
sary to consider the question, as it was 
practically conceded by learned Counsel for 
the plaintiffs (opposite party) that the 
Court over which [then presided, as the 
auperior Courf of the Presidency Small 
Cause Court, had power to deal with the 
applications under section 195, Criminal 
Procedure Onde. I said that, if necessary, 
the heading of the applications would be 
amended. 


The plaintiffs appealed against my judg- 
ment, under section 15 of -the Letters 
Patent, to the Bench hearing appeals from 
the original side, That Berch consisted 
of the Ohief Justice and Mookerjee, 
They held that I was right on both the 
points decided by me, but were of opinion 
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that my order of remand was wrong, and 
the learned Chief Justice “remitted” t'e 
applications to Teunov, J., and myself as 
a Special Bench for disposal on their 
merits. The order does not specify the 
jurisdictions in which we are sitting Prs a 
Specia: Bench. Clearly the Appellate 
Bench, as such, had no jurisdiction to 
remand the applications to any other 
Bench of this Court, than to the Court 
on the original side. It is also to bo 
noticed that the original side is in no 
sense a Court subordinate to the Appellate 
Bench of the same Court which hears 
appeals thereform, aud an application by 
way of appeal tó it under section 195, 
Criminal Prieedure Code, does not appear 
to me to be competent: Than Pe v. Ba Than 


(10). The Appellate Bench, however, 
dealt with the matter under section 15 
of the Letters Patent. -Whatever my 


views may be about the power of the 
superior Court to remand wien the Sub- 
ordinate Court declines jurisdiction on a 
preliminary point and does not deal with 
the merits of a matter, especially in cases 
like these, when the superior Court by 
dealing with them may deprive the opposite 
party of the right of appeal, we are bound 
to deal with these applications as having 
been rightly remitted to us as a Bench 
specially constituted by the learned Chief 
Justice, although it strikes me that if I 
had no power to remand to the Small 
Cause Court under section 195, Criminal 
Procedure Code, the Appellate Court 
similarly had no such power. This Bench 
has been constituted by him not-as a 
member of the Court of Appeal, but by 
virtne of his statutory power as Chief 
Justice under rection 14 of the High Courts 
Act (24 & 25 Vict. O. 104). As [ have 
pointed ont he has n.t mentioned the 
jurisdiction. He has “remitted” the appli- 
cations to us, which to my mind implies 
that he has sert them back to the Court 
where they were originally made, namely, 
to the original side. It has been argued 
that as Mookerjee, J., has held that section 
195, Criminal Procedure (Code, creates a 
“special jurisdiction,” these applications must 
be taken as made to us not in the ex- 


(10) 11 Ind. Cas, 1005; 4 Bur. L, T. 206; 12 Cr L.J. 
469; 6 L. B. R. 25, 
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ercise of the original jurisdiction of this 
Conrt. This seems to me to be based upon a 
confusion as tothe meaning to be attached 
to the word “jurisdiction”, The learned 
Judge says: “The true view is that section 
195 creates a special jurisdiction, as ex- 
plained in Bapu v. Rapu (11).” Reference 
to that case shows that the learned Judges 
do not use the expression “jurisdiction”, 

and, if I may say so with respect, eorreatly 
use the words‘ ‘special power.” They held 
that the power conferred by section 195 (6°, 
Criminal Procedure Code, was nota part 
of tte Appellate and Revisional Jurisdiction 
of the Court under Chapters XXXI and 
XXXII, Criminal Procedure Code, but that 
it was a special power. 

One of the questions before us appears 
to be whether section 195, Criminal Pro. 
cedure Code, ents down the power which 
the High Court has under cection 115, 
Civil Procedure Code, or its power of 
superintendence under clause 15 of the 
High Courts Act. J anderstood my learned 
colleague to agree with me that our revi- 
sional powers have not béen so cut down. 
Argument at the Bar proceeded upon the 
same basis: Section 195 (6) and (7) seem 
to me to deal with a special case of revi- 
sion. The power is inthe High Court, it 
has not been newly created. It is covered 
by clause 15, and section 115, Civil Pro- 
cedure Code, and section 195 (6), Criminal 
Procedure Code, are specific instances where 
we can exercise our revisional powers. It 
does not seem to me that a new power 
kas been conferred upon us by section 195 
(6), nor has it created a special jurisdic- 
tion. The dependent question is, are we 
sitting on the Original Side? Are we hear- 
ing these applicaticrs as the principal 
Court of original j-risdistion situate in 
Calcutta? That we unloubtedly are. At the 
conclusion of the argument my learned 
colleague was of opinion that the Vakils 
had the right to appear in such applica- 
tions, and claimed that under clause 36 of 
the Letters Patent (1865) his opinion 
as that of the Senior Judge of this Bench 
should prevail. Although I was not quite 
prepared to accede to it, I lad no desire 
to discuss the matter, as it seemed doubtfal 


(11) 14 Ind. Cas. 308; 22 M. L. J, 419, 1) M. L, T, 
RGT; (1912; 1 M.W.LN. 499; 13 Cr. L. J. 299; 39 M. 750, 
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lo meat the time, if the difference batween 
us could be referred to a third Judge or a 
Full Bench of this Court. I thought that 
time and trouble would bs saved by my 
hearing the learned Vakil for the opposite 
_ party on the merits of the applications and 
l accordingly heard him, specially as it is 
always 9 pleasure to hear him, and also 
because it was clear to me that an instance 
of this nature sould not be looked upon 
as establishing a precedent against other 
decisions of this Court. It strikes me 
that a question relating to the rival claims 
of different sections of legal practitioners 
of this Court involving rules framed by 
the Full Court cannot be determined in 
this way. Such questions are not settled 
by the opinion of a single Judge or of a 
Division Bench of this Court. 
to think that discussions which tend to 
disturb the well-established practice of this 
Court, or create a feeling of uncertainty 
about it should not be encouraged. Such 
discussions sometimes cause irritation be- 
tween different branches of tha profession, 
which is always unfortunate. Applications 
under section 195, Criminal Procedure Code, 
are so rare that the right, if conceded, is 
rot likely to be of much practical value. 
I did not, therefore, think it right to dis- 
seot from my learned oolleague and bring 
matters to a deadlock for the time being. 
We then heard the learned Vakil. I think 
it unnecessary in the circumstances to give 
reasons for my views in detail. Having, 
however, been associated with the original 
side of this Court for over thirty years as 
Advocate and Judge and claiming knowledge 
of the practice of the Court, I think it may be 
useful to record my view that the statement 
made by Pugh, J., in Ramdin Bania v, 
Sew Baksh Singh (4), about the practice of 
this Court in respect of applications under 
section 622, now section 115, Civil Pro- 
cedure Code, in matters arising out of 
proceedings in the Presidency Small Cause 
Court, is entirely correct. He says: There 
has been a well-established practice for at 
least 50 years that these applications under 
section 622 should be madeon the original 
side of this Court, and it was con- 
sidered settled that these applications should 
be made on the original side by Counsel.” 
Sale, J., said the same thing in Sarat Chandra 
Singh v, Brojo Lal Mukerjee (3); “It is a 
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remarkable fact that the jurisditicon of 
a Judge sitting on the original side to 
exercise revisional powers over the Presidensy 
Small Cause Court, which is now challeng- 
ed for the first time, has been. exercised 
ever since the establishment of the High 
Court, over 40 years ago, as its records 
abundantly show. Within this period 
innumerable applivations have been heard 
and de’ermined by single Judges sitting on 
the original side of this Court.” Iam aware 
that in Haladhar Maiti v, Ohoytonna Maiti 
(8), Maclean, C. J., said: “Applications have 
invariably been made to the Chief Justice, 
who can appoint, and who does then and there 
appoint, himself and the Judge who may 
be sitting with him to be the Bench to hear 
the application.” The learned Chief Justice 
appears to have been misled into making 
such a statement. It should be remember- 
ed that both Sale and Pugh, JJ, were for 
many years practising members of the 
Caleutta Bar before they became Judges of 
the Court. The uniform practice of this 
Court was sought tobe varied for the first 
time in 1901. Pugh, J., correctly says: “For 
some short time prior to 1902, similar ap- 
plications were successfully made onthe Ap. 
pellate Side by Vakils.” This, however, was 
put an end toby a decision of Rampini and 
Pratt, JJ, in Shamsher Mundul v. Ganendra 
Narain Mitter (12), who held that the Bench 
taking the Presidency group had no jurisdic- 
tion in Calcutta, and, therefore, no jurisdisticn 
over the Calcutta Small Cause Court, This 
question turned on the order of the Chief 
Justice allocating business to the various 
Benches, and while this order gave the 
Presidency group jurisdiction over cases 
from the 24-Pergannahs—the 24-Pergannahs 
is not Caleoutta. However, another applica- 
tion was made by a Vakil in the case of 
Haladhar Maiti v. Choytonna Maiti (8) to 
the Chief Justice Sir Francis Maclean and 
Mr. Justice Mitra. A preliminary objection 
was taken based on the last case, but it 
was overruled on the ground that the learned 
Judges were not dealing with the matter as 
the Judges taking the Presidency group, but 
as a Bench constituted by the Chief Justice 
to deal with the case, and there could be no 
question but that the Chief Justice had the 
power to constitute such a Bench and deal 


(12) 29 ©, 498, 
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with the application. This correctly states 
the facts. As against the prevailing practice, 
the following cases only of applications made 
to Appellate Divisional Benches of this "Court 
by Vakils have been referred to by the 
learned Government Pleader (I) Toolsee Doss 
Seal, Im re (7), (IL) Ananta Ooomart Dissi 


v. Radharant Dassi (13), (IID Jadu 
Mani Botstabee v. Rant Kumar Ohak- 
ravartt (14), (IV), Shamsher Mundul v. 


Ganendra Naruin Matter" (12) and (YV) 
Haladhar Maiti v. Ohoytowna Maiti (3). 
It will be noticed that between 1867 and 
1901 not a single case can be found in our 
Law Reports to show that such applications 
were made by Vakils on the Appellate side 
of this Court. In the case of Ananta Coomart 
Dassi v. Radharani Dassi (13) the learned 
Judges referred to the case of Pursonchund 
Golacha v Kanvoram (15), which was an ap- 
plication on the original side of the Court. 
The Judges in the case of Jadu Mani Botstabee 
v. Ram Kumar Chakravarti (14) were 
Rampini and Pratt, JJ. The same Judges 


held in Shamsher Mundul v. Ganendra Narain - 


Mitter (12) that the Bench taking the 
cases of the Presidency group had no jurisdic- 
tion over the Court of Small Causes at 
Caleutta. The statement of the Chief Justice 
in Haladhar Maiti v. Choytonna Matti (8) 
as to the practice is not orrect, as I have 
already pointed out, The case of Toolsee 
Das Seal, In re (7) related to an applica- 
tion made by a Vakil of this Court, shat he 
had a right to be heard in the Presidency 
Small Cause Court, where he had been 
refused audience. This Court did not issue 
a Rule on the Presidency Small Cause Court, 
as the learned Vakil’s client had succeeded in 
the suifinthat Court. That case therefore, 
gives us no help, and the other cases, between 
1901 and 1903 above referred to only show 
the attempt which was made during that 
period to unsettle the established practise of 
this Court. The matter was eventually set 
at rest in 1903 byrule 9, Chapter XXXIV, 
Original Side, which confirmed the prevailing 
practice, The Index Book of the original side 
of this Court relating to such applications 
shows that hundreds of theseapplisations have 
been made on that Side since 1883. In the 


(18) 3 C. L. J. 199. : 
(14) 29 C. 239. 
(16) 10 B. L, R. 355; 19 W. R. 203. . 
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earlier Index Book all miscellaneous matters 
have been mixed up and it is difficult to sepa- 
rate theapplications inrevision, I may statedthat 
such applications are almost daily made on 
the original side on motion days. 

It is well established in this Court, after 
the Full Bench ruling in Har Prasad Das 
v. Emperor (1), that section 439 of the 
Criminal Prosedure Code has no applation 
to an order passed under section 476, 
Criminal Procedure Code, but the High 
Court can exercise the powers vested 
in it by section 115 of the Civil Pro- 
sedure Code or section. 15 of the High 
Courts Act, and that the Criminal Bench as 
such has no jurisdiction to deal with the 
matter in revision. The ruling in Salig 
Ram v. Ramji Lal (16) is that the High 
in the exercise of 
its reyisional powers on the criminal side, 
to interfere with orders relating to sanction 
under section 195, Criminal Procedure Code. 
The same view had been accepted by this 
Court. Although we two now constitute the 
Criminal Bench of this Court, these applica- 
tions have not come up before us in our 
criminal jurisdiction. The Civil Appellate 
Division Benches of this Court, which 
deal with particular provincial Courts, 
or groups of such Courts, have no juris- 
diction as such ‘over the Presidency Small 
Cause Court, The local jurisdiction of 
the Presidency Small Cause Court coincides 
with that of the original side of this 
Court (section 17, Act XV of 1882). The 
law administered by that Court ‘has: to 
be dealt with if and determined according 
to the law for the time being administered 
by the Original Side of our Court (section 
16, Act XV of 1882). The Presidency 
Small Cause Court is subordinate to the 
High Court. The original side is a Court 
within the meaning of the Civil Procedure 
Code and is a portion of the High Court. 
Without any more ib “would be natural 
and logical to hold: that the Presidency 
Small Cause Court is subordinate to the 
original side of the High Court. 


The question historically looked at leads 
to the same sonslusion. The present 
Presidency Small Cause Court has taken 
the place of the Court of Requests, which 
was placed under the order and control 


(16) 28 A. 554; 3 A. L. J. 394; A, W. N. (1208) 103; 
3 Cr, L, J, 400; 1 M, L. T, 219. 
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of the Supreme Court by the Charter of 
Justice and Proclamations in the same 
manner as the inferior Courts in England 
were’ then subject to the order and 
control of the Court of Queen’s Bench— 
see section 21 of the Charter of the Supreme 
Court (14 Geo. IJ, 1774). In the Pro- 
clamation of the Governor-General-in-Council, 
dated 18th March 1802, declaring the 
jurisdiction powers and practice of the 
Court of Commissioners for the recovery 
of small debts, it was provided that the 
said Court and its proceedings were subject 
to the control of His Majesty’s Supreme 
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Court in as full and ample a manner, to. 


all intents and purposes, as the former 
Court of Requests (see the Proclamation in 
Sm. and Ryan’s Rules and Orders, Vol. If, 
App. XVJ, Act IX of 1850) constituted the 
Presidency Small Cause Court the Judges 
of the Supreme Oourt virtute oficii, as 
such Judges exercised control over that 
Court. The Supreme Court possessed no 
appellate jurisdiction, but had local jurisdic. 
tion, the same as the original side of 
this Court now has. By the High Courts 
Act (24 and 25 Vict. C. 104), Her Majesty 
was empowered to erect a High Court at 
Fort Wiliam in Bengal. It was provided 
that upon the establishment of such High 
Court, the Supreme Court and Sadder 
Dewany and Sudder Nizamut Courts should 
be abolished. Section 9 enacted as follows:— 
“Bach of the High Courts to be estab- 
lished under this Ast shall have and 
exercise all such Civil, Criminal, Admiralty 
and Vice-Admiralty, Testamentary, Intestate 
and Matrimonial jurisdiction, original and 
appellate, and all such powers and authority 
for and in relation to the administration 
of justice in the Presidency for which it 
is established as Her Majesty may by such 
Letters Patent as aforesaid grant and direst 
subject, however, to such directions and 
limitations as to the exercise of original 
civil and criminal jurisdistion beyond the 
limits of the Presidency Towns as may 
‘be prescribed thereby, and save as by 
such Letters Patent may be otherwise 
directed, and subject and without prejudice 
to the legislative powers in relation to the 
matters aforesaid of the Governor-General 
of India in Council, the High Court to 
be established in each Presidency shall have 
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and exersise all jurisdiction and every 
power and authority whatsoever in any 
manner vested in any of the Courts in the 
same Presidency abolished under this Act 
at the time of the abolition of such last- 
mentioned Courts.’ In 1862 the Letters 
Patent were granted. By these the High 
Court was vested with civil and criminal 
jurisdiction, both original and appellate, By 
the Letters Patent of the 28th December 
1865, the earlier Letters Patent of, 1852 
were revoked. Thus then the High Court 
inherited all jurisdiction and every power 
in any manner vested in the Supreme Court 
and the Sudder Dewany and Sudder Nizamut 
Courts. This “High Court was thus the 
successor of the Supreme Court with terri- 
torial jurisdiction confined to the Presidency 
Town of Calcutta and as the Supreme 
Court was not a Court which had power 
of supertntenence aver the Mofussil Courts, 
the original side did not. and does not 
possess such power, and similarly as the 
appellate side dealing with appeals from 
Proyinoial Courts has no jurisdiction over 
the Presidency Small Cause Court, the 
power of superintendence over it, which 
the Supreme Court had, remained in the 
original side of the High Court, There 
are some large powers which still remain 
in the original side of the High Court 
as the successor of the Supreme Court 
which do not belong to the appellate side 
of the Court, although it is correct to 
say that they belong to the High Court, 
taking the two sides collectively, Take the 
jurisdiction of the High Court in matters 
of contempt. The question was elaborately 


-diseussed in the matter of Governor of Ben- 


gal v. Moti Lal (17), where it was held by 
Sir Lawerense Jenkins, ©. J., that in 
case of interference with the due adminis- 
tration of justice by a Division Bench of 
this Court in relation to a criminal appeal 
pending before it, if such interference amount- 
ed to an offence under the Common Law, 
this Court has power to deal with it on 
its Crown Side, that is to say, in its 
original criminal jurisdiction, that power 
having been inherited by it from the Supreme 
Court. 


(17) 20 Ind. Cas. 81; 17 C. W. N. 1268; 18 C. L.J. 
452; 41 C. 178; 14 Cr. L. J. 321. 
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It is unnecessary to multiply instances 
as to the special powers inherited by the 
High Courtfrom the Supreme Court, which are 
exercised on its original side. Historiaally, 
therefore, the power of superintendence, 
direction and control which was possessed 
by the Supreme Court over the Presidency 
Small Cause Court appertains to the 
original side of this Court. It seems 
‘clear to me that all such powers, when 
exercised by the original side, are exercised 
in its original jurisdiction within the 
meaning of section 4 of the Legal Prac- 
titioners Act. It is not, as was suggested 
during argument, an exercise of its ex- 
traordinary original jurisdiction which is 
defined by clause 13 of the Letters Patent 
(1865). The original side has, of course, 
no appellate jurisdiction and the appellate 
jurisdiction of the Divisional Benches of 
this Court is not available in respect of 
proceedings in connection with the Presidency 
Small Cause Court. ‘Broadly speaking, the 
revisional power which is invoked in respect 
of such proceedings appertains, as I have 
tried to show, tothe original side, logically, 
historically and asa matter of practice. It has 
‘not been doubted that the High Court in its 
‘original side has power to issue a writof 
certiorari, which is a writ to an inferior Court 
to call up the records of a cause therein 
depending, that conscionable justice may 
be therein administered. In 1854 an ap- 
‘plication was made to Pigot, J., who was 
‘then sitting on the original side of this 
‘Court, for such a writ to bring up certain 
proceedings relating to an assessment before 
the Commissioner of the Ualcutta Corporation. 


‘He granted the Rule, but eventually 
discharged it on its merits. The appeal 
from it was entertained as an appeal 


from original civil jurisdiction [see Nundo 
Lal Bose v. Corporation of Calcutta (18)]. 
Garth, C. J., held: “The authority of this 
Court to remove the proceedings of inferior 
Courts, in the exercise of their judicial 
functions, is undoubted. It isan authority 
derived from the old Supreme Court, and 
is similar to that which was exercised by 
the Court of Queen’s Bench in England, 
and, if the Commissioners in this ‘case 
were exceeding their jurisdiction in making 


(18) 11 0. 275; 5 Ind. Dec. (x. s.) 943. 
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the assessment, if seems clear that we 
have the power to quashit upon certzorarz, 
notwithstanding the provision in sgction 
17 in the Calcutta Municipal Consolidation 
Act, 1876,” but as it appeared that the 
Commissioner had acted within their powers 
the appeal was dismissed. Wilson, J., took 
the same view. The right of a single 
Judge sitting on the original side of this 
Court to issue such a writ was not ques- 
tioned in that case, although eminent 
Counsel appeared and contested that matter. 
Such a power is in its nature revisional. 


It is conceded that applications under 
“section 115, Civil Procedure Code, in 
respect of the’ Presidency Small Cause 


Court appertain to the original side, under 
our, rales. It seems to me necessarily to 
follow that the ordinary incidents of the 
procedure of that Court attach to such 
applications. Clause (21) of the Supreme 
Court Charter has no doubt been repealed 
by section 2 of the present Presidency 
Small Cause Courts Act (XV of 1882) 
and the power of supegintendence is now 
given by section 6 of “that Act, To my 
mind it makes no difference, as the Appellate 
Divisional Benches of this Court as such 
have no power of superintendence over 
the Presidency Small Cause Court in the. 
same way as the original Court has no 
jurisdiction over the Provincial Small 
Uause Courts. Act XI of 1865 consolidated 
and amended the law relating to the Courts 
‘of Small Causes established beyond the 
local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature. 
Section 4 of that Act provides that these 
Courts are subject to the general control 
and order of the High Court, which is 
defined in section 1 as the highest Civil 
Court of Appeal, which is practically the 
same definition as we find inthe General 
Ciauses Acts of 1868 and 1897. Act 
IX of 1837 has taken the place of Act I 
of 1865, which also excludes the ordinary 
original civil jurisdiction of this Court. 
Section 25 gives revisional jurisdiction to 
the High Court, which is exercised by our Ap- 
pellate Division Benches and section 28 gives 
administrative control and superintendence 
to the High Court, in the same way as 
section 6 of the Presidency Small Court 
Act gives it to the High Court. The 
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Presidency and the Provincial Small Cause 
Courts haye been deliberately kept separate. 
The law, the practice and procedure in 
each of them are different. References 
from the former are heard by that Bench 
of our Court which deals with appeals 
from the original side, and those from 
the latter by the Appellate Division Benches. 
To hold that the Revisional Jurisdiction of 
this Court over the Presidency Small Cause 
Court cannot be exercised except by a 
Special Bench constituted for the purpcse 
in my opition unnecessarily multiplies the 
machinery by which the powers of this 
Court are exercised. Section 13 of the 
High Courts Act gives power to the High 
Court to make its own rules for the ex- 
ercise by one or more Judges or by 
Division Courts constituted by two or more 
Judges of the Court, of the original and 
appellate jurisdictions vestedin the Courf, 
in such manner as may appear to the 
Court to be convenient for the due administra- 
tion of justice. Section 14 gives the Chief 
Justice the authority’ to determine what 
Judges shall sit alone or in Division Courts. 
Why in rare applications relating to sanctions 
of the character now before us, the ordinary 
Benches of our Court should not be held 
sufficient, I candidly confess, I fail to under- 
stand. Ib seems to me unnecessary to 
disturb the established practice of this 
Court for such applications. Even as late 
as 1913, such an application as is now 
before us, was made to Chitty, J., exercis- 
ing original jurisdiction. See In the matter 
of section 115, Orvil Procedure Code and 15 
of the Charter and in the matter of sanction 
to prosecute Awood Narain Panday, unreported, 
decided on 15th December 1918. Al- 
thovgh I have stated some of the grounds 
for my decision, in the view that our 
respective judgments in a matter of this 
nature are not likely to have any binding 
effect I refrain from elaborating them. I 
think, however, 1 ought to point ont that 
the practice as to applications by way of 
appeal under section 195, so far as Madras 
was concerned was changed in 1902 after 
the decision of that eminent Judge Sir 
Bhashyam Iyenger, in In re Chennenagcud 
(19). In Madras they have since been 
dealt with under section 622 now section 


(19) 26 M. 189; 2 Weir 197, 
ai 


INDIAN OASES. 


321 


115, Civil Procedure Code, and the present 
prastice there has been looked upon as its 
settled practice for the last 14 years. Since 
1902 also the Allahabad Court changed 
its views—see the judgment of Burkitt, d., 
in Emperor vy. Muhammad Khan (20) and 
In the matter of the Petition of Bhup Kunwar 
(21). The observation of Banerjee, J., in the 
case last cited is worthy of note, namely 
that the Court: should be loath to depart 
from the established practice unless con- 
vinced that it has not the sanction of law 
and is grossly erroneous. The practice of 
the Court forms the law of the Court. The 
original side hag, as 1 have shown, always 
exercised revisional powers over the Presi- 
dency Small Court under section 115, Civil 
Procedure Code, and 15 of the Letters 
Patent. Why it should not exercise similar 
power in respect of proceedings under sec- 
tion 195 of the Criminal Procedure Code 
1 do not understand. In Ha parte Cow 
(22) Lord Esher said that when a 
Judge had thought it necessary for the 
purpose of a case to make a deliberate 
examination of the practice of bis work and to 
state such practice such statement was entitled 
to great weight. In connection with the 
question of practice now before us we have 
at least two learned Judges of this Court 
who made such an examination. In Attorney- 
General v. Marquis of dAilesbury (23), Lord 
Halsbury, L. C., said a Judge was not at 
liberty to assume against a well-established 
practice of the Court followed by eminent 
Judges that the Court or they were in error 
as to their powers and jurisdiction, In Lever- 
pool Bread Company v. Firth (24), Stirling, 
J., said that it was much better to adhere 
to what had been the prastice than that 
a single Judge should attempt to set up 
what he considers as better practice. In 
this ease there is no question of any funda- 
mental principles of justice being in dan- 


.ger and it seems to me that no case has 


been made out for making a departure, 
for introducing a novelty for the sake of 


(20) A. W. N. (1902) 202. 

21) 26 A. 249; A. W. N. (1904) 15; 1 Cr. L. J. 73, 

baa) (1888) 20 Q. B, D. 1; 57 L. J, Q B. 98; 58 L. 
T, 323; 36 W. R. 209; 52 J, P. 494, 

(23) (1887) 12 A. C. 672; 57 L. J. Q. B. 83; 589 L N 
192; 36 W. B. 787. 

(24) (1891) 1 Ch. 867; €0 L. J. Ch. 153; 68 L. A 
677; 19 W, R. 269, 
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novelty. I hold that we are now sitting 
on the original side of the Court, exercising 
such jurisdiction as is ordinarily exercised on 
that side, 

The division of work inthe Madras High 
Court is entirely different from that of our 
Court, The appellate work of the Madras 
Court is assigned to Benches constituted 
for the disposal of particular classes of 
work and not according to, groups of dis- 
tricts, Applications under section 195, 
Criminal Procedure Code, are treated there 
as Civil Miscellaneous Appeals or as Appeals 
from Orders, and recently, so far as I have 
been able to ascertain, the Madras High 
Court has assigned all cases under section 
195, Criminal Procedure Code, whether on 
the criminal or civil Side, to the Judges 
doing the criminal work of the Court, 
who also deal with a Civil Miscellaneous 
List. In Madras, Vakils have the right to 
appear on the original.side and, therefore, 
the practice of that Court or its rulings 
with reference thereto do not give us any 
help and I need, not, therefore, discuss 
them. 

On the merits of the case their aa NATA 
delivered the final judgment as follows: — 

Treunoy, J,—]n these six matters it appears 
that two plaintiffs Budhu Lal and Raghu- 
nath Lall brought respectively 7 suita and 
22 suits against diferent defendants in the 
Presidency Small Cause Court. The defend- 
ants being resident beyond the jurisdiction, 
in each case the plaintiff applied for leave 
to sue, and in. support of his application 
swore that the money for the recovery of 
which the suit was brought had been lent in 
Caloutta. 

On the 23rd of March 1914, all the 29 
suits were dismissed, in each case on the 
special oath of the defendant. 


Thereafter on the 21st December 1914, 
in each case application was made on be- 
half of the defendant for a sanction to 
prosecute the plaintiff under section 209 of 
the Indian Penal Code in respect of the 
claim and under section 198 in respect of the 
statement made in the application for leave 
to sue. Of the 29 applications, cnly the 6 
now before us were proceeded with and these 
were eventually dismissed by the Judge of the 
Court of Small Causes on the l4th of 
June 1915. The dismissal was on two 
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grounds, namely that an application for 
leave to sue is not a stage of a judicial 
proceeding and that there had been undue 
delay in making the application for sane- 
tion. 

Against the orders refusing sanction, 
applications werethen made to this Court 
under section 115 of the Civil Procedure 


Code and section 195 (6) read with 
section 195 (7) (s) of the Code of 
Criminal Procedure. These applications 


were made to Chaudhuri, J., then sitting 
in the exersise of the original jurisdiction 
of this Court and at the hearing of the 
Rules then issued that learned Judge directed 
that the Judge of the Small Cause Court 
should make further inquiry and thereafter 
dispose of the applications. 


Against his orders appeals were preferred 
and the Appellate Court has held that 
under the provisions of section 195 (6) 
the superior Court though competent to 
act upon evidence taken before itself or 
taken by the Subordinate Court under its 
direction is not competent to make a 
remand to the Sabordinate Court for further 
inquiry and decision, _ 

The orders of ‘Chaudhuri, J., were’ 
accordingly “beb aside and the’ ‘apblications! 
remitted for re-hearing and his Lordship 
the Chief Justices has constituted us a’ 
Divisioual Bench for the purposes of this 
re-hearing. 

When the application came on for hearing 
a question arose whether Babu Manmatha 
Nath Mukerjee through whom the plaintiffs 
opposite parties desired to be heard was 
entitled as a Vakil to appear and plead 
on behalf of his clients. In accordance 
with the opinion of the Senior Judge on‘ 
this question we have heard Babu Manmatha 
Nath Mukerjee and now proceed to deter- 
mine the question whether with or withont 
further inquiry sanction should be given to 


- the several applicants for the prosecution 


of the plaintiffs opposite parties. 

lt is not now contended that an appli- 
cation for leave to sue is not a stage in a` 
judicial proceeding and in view of the 
opinions expressed by Chaudhuri, J.,* and 
by the Appellate Court the learned Vakil 
appearing for the opposite parties has 
wisely refrained from contending further that 
the delay hes not been sufficiently explained, 
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The further materials before us in each 
case are an affidavit by the applicant defen- 


dant and an affidavit by the plaintiff. No. 


douBt the verification by the defendant’s 
application is faulty but he does therein 
swear that the suit brought against him -is 
wholly false and that he had never been in 
Calcutta prior to its institution, Having 
considered this affidavit, having regard also 
to the decision in allsix suits, and to the 
fact that even now though the plaintiff says 
he has independent evidence, there is no affi- 
davit in support of his own, we think thatit 
18 unnecessary totake further evidence at 
this stage and that a case for the grant of 
sanction has been made ont. In each case we, 
therefore, set aside the order of the Small 
Cause Court and grant to the petitioner 
sanction to prosecute the plaintif opposite 
party under section 209 of the Indian Penal 
Code in respect of his claim, and under section 
193, Indian Penal Code,in respect of the 
statement made and in support of the plaint- 
iff’s application for leave to sue, namely the 
statement that the principal money claimed 
was lent in Calcutta, 

CHAUDHURI, J.—I agree that sanction should 
be granted to prosecute the plaintiffs as 


applied for; I have nothing toadd to the judg. ` 


ment delivered by my learned colleague. 
Order of the Small Cause Court Judge 
set aside: Sanction granted, 


ALLAHABAD HIGH COURT. 
ORIMINAL Appeat NO, 325 or 1917, 
May 22, 1917. 
Present:—Mr, Justice Piggott. 
SAMPAT AND OTHERS—~APPELLANTS 
versus 


EMPEROR—Opposite Party, 

Penal Code (Act XLV of 1860), ss.96 to 106, 333— 
Private defence, right of, commencement of-——-Public 
servant, assault upon— Offence—Proof. 

In order to set up the right of private defence it is 
incumbent upon the accused to begin by showing 
that at the time of their interference an offence 
uffecting the human body was being committed on 
the person on whose behalf they interfered. [p. 826, 
col. 2. 

A public servant does not cease tobe a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independontly alto. 
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gether of his position asa public servant, If, however, 
itis desired to invoke on his behalf the provisions 
of saction 333, Indian Penal Coda and other similar 
sections, it is for the prosecation to satisfy the Court 
that the facts of the case were such as to fulfill the 
requirements of those sections. [p. 326, cols, 1 & 2.] 

Criminal appeal from an order of the 
Sessions Judge, Mirzapur. 

Mr. A. P. Dube, for the Appellants. 

Mr. D. M. Banerji, Government Pleader, 


for the Crown. 


JUDGMENT.—In this case seven per- 
sons were tried bsfere the Court of 


Session at Mirzypur on charges framed 
under sections 147 and 333 of the Indian. 
Penal Code. The prosecution story in its 
essentials may be stated thus:—A Revenues 
Officer named Abdul Raoof had been des- 
patched, under the orders of his superiors, 
on a tour in the course of which if was 
his duty to realize loans which had been 
advanced to agriculturists, presumably under 
the provisions of Act XII of 1884. In 
the neighbourhood of a village called Baskop 
he was attacked by the seven appellants 
and oneother man, alleged to be abscond- 
ing. The assault was committed because 
of the efforts which Abdul Raof was. 
making, in the discharge of his duty,. 
to realiza a loan of Rs. 3 which had: 
been.. advanced to fhe appellant, Sampat. , 
Abdul Raoof himself and two peones, Mansab 
Aliand Lakhmir Khan, who were attending 
on him, received a fairly. severe beating. . 
In the ease of Abdul Raoof himself there. 
were a large number of contusions and 
abrasions found on various parts of his 
body, and the matter was rendered more, 
serious by the discovery that one of the 
blows inflicted on the left forearm had. 
caused a fracture of the bone. Abdul 
Ravof’s own account of the matter may bs 
examined in a little further detail. He 
raached the neighbourhood of Baskop on 
the 8rd of December 1916, and camped 
ina grove near the village. In the course 
of the 4th of December he realized certain 
arrears of advances which had been made to 
various persons, including one of the present : 
appellants and the father cf another. On 
the morning of December the Sth he-sent 
Mansab Ali into the village to call the 
appellant, Sampat. It is admitted that 
Sampat had received advances from Govern- 
ment for agricultural purposes and that 
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be had repaid the major portion of those 
advances It is, however, also admitted by 
Sampat himself that on the 5th of December 
last a sum of Rs. 3 was due from him 
on account of an advance which he had 
taken in the year 1912. Mansab Ali came 
back and reported to Abdul Raoof that 
Sampat was refusing to pay or to accom- 
pany him to the grove where Abdul Raoof 
was staying. Thereupon the latter went 
into the village, saw Sampat and persuaded 
him to accompany him to the grove, 
telling him that when he got there he 
would explain the accounts, presumably 
with a view to satisfying Sampat that 
the money, claimed was really due. Accord- 
ing to Abdul Raoof, Sampat’s neighbours 
were unnecessarily alarmed and jumped 
to the erroneous conclusion that Sampat 
had been wrongfully arrested and was 
being detained in the grove without lawful 
authority. A body of men, consisting of 
the remaining six appellants and one 
Mannu, alleged to be absconding, came to 
the grove from the village, armed with 
lathts. They demanded that Sampat should 
be let off; by which I suppose the witness 
means that he should be let off the pay- 
ment of the Rs, 3 due from him. When 
Abdul Raoof explained that if was a 
Government due which he had no power 
to remit, he and the two peons were 
assaulted by the seven men from Baskop, 
and Sampat himself joined in the attack 
upon them. The beating continued until 
Abdul Rnioof, Mansab Ali, and Lakhmir 
Khan had been laid out helpless on the 
ground. Their assailants then went away. 
In support of this story we have the 
evidence of three persens, Sheo Mangal, 
the village watchmar, Rupnarain Lal, patwarz, 
and one Bholi, a resident of a village close 
by. Hesays that he happened to be present 
at the time because he had himself come to 
pay up certain arrears due from him. 

In considering the defence it is neces- 
sary to divide the appellants into three 
classes:—-The first consists of Sampat and 
his cousin, Ram Sumer. The second consists 
of the appellants, Babban, Ram _ Partab, 
and Mata Saran, who were all residents 
of Baskop. In the third class I place the 
appellants Manmohan and Sheo Mangal 
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Bandi situated some six miles off, across 
the border of the Allahabad District. These 
two last say that they were not in or near 
Baskop at the time of the occurrence, that 
they had never been to the place and had no 
motive for going there. They ascribe the 
charge against them to enmity on the part of 
one Mahabir Prasad, who is a subordinate 
official employed at the same Tahsil as 
Abdul Raoof. The appellants placed in 
the second class admit that they are residents 
of Baskop, but say that they happened to 
be absent elsewhere ab the time of the 
occurrence. I may say at once that such 
evidence as they produced on this point 
was flimsy and altogether unreliable. 
Sampat and Ram Sumer have a very definite 
story to tell which they have attempted to 
support by evidence. They say that Sampat 
had been supplying milk to Abdul Raoof 
and his camp followers during the time 
that the latter was staying in camp near 
Baskop. Onthe morning of December the 
5th, the peon Mansab Ali demanded more 
milk and Sampat refused to supply it. There- 
upon Abdul Raoof came to Sampat’s house 
armed with a sword, and bringing Mansab 
Ali, Lakhmir Khan and another peon with 
him. These renewed their demand for milk, 
and on being refused assaulted Sampat. 
The latter cried for help and brought up 
Ram Sumer and others. Two of them as- 
saulted Abdul Raoofand his followers. One 
of the peons ran away. Abdul Raoof drew: 
his sword, and he himself along with Mansab 
Ali and Lakhmir Khan put up some sort 
of a fight, but they were knocked down by 
the two appellants. The medical evidence 
so far supports this story that Ram Sumer 
was found to have two slight euts on- his 
left wrist and left forearm. The first of 
these was only skin deep and the second 
about one sixth of an inch deep. Sampat on 
the other hand showed two distinct contused 
wounds, apparently inflicted by some blunt 
weapon, both on the right hand or wrist 
and two slight abrasions on another part 
of his person, In this connection it may 
be said at once that Abdul Raoof in his 
own account of the affair admits having 
drawn his sword and used it in self-defence. 
He puts forward as his immediate reason 
for bringing this weapon into play the as- 


who are resideuts of a village called Pura ` sertion that Sampat waa trying to carry off 
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a bag of rupees containing money which 
the witness had realized on behalf of the 
Government. This assertion .finds practically 
no éorroboration in the rest of the prosecu- 
tion evidence and has been rejected by the 
learned Sessions Judge. Im the case as 
argued before me no stress has been laid 
on the separate defence set up by the ap- 
pellants Babban, Ram Partab and Mata 
Saran. That there was an affray between 
Abdel Racof and the villagers of Baskop, in 
the course of which Sampat and Ram Sumer 
received the slight injuries already noticed 
while Abdul Raoof and his two attendants 
got a good deal the worst of the serffle 
and suffereda fairly severe beating, is fully 
established by the evidence. That Abdul 
Raoof’s assailants were five cr more in num- 
ber is a statement so corroborated by the 
medical evidence, and by the general pro- 
babilities of the case, that it may be accepted 
with confidence. That the residents of Baskop 
who thus assanited Abdul Raoof included 
the appellants Babban, Ram Partab and 
Mata Saran, as well as Sampat and Ram 
Sumer, [hold to be also clearly established. 
No reason is suggested why these men in 
particular should have been implicated in 
place of other residents of Baskop concerned 
in the affair, and I have no doubt that the 
prosecution evidence may safely be accepted 
as to the presence on the scene of these five 
appellants and as to their having taken part 
in the assault. This was the view taken by 
the assessors who heard the evidence, as 
well as by the learned Sessions Judge. 


The defence as argued before me raises 
two points. One is that the appellants 
Manmohan and Sheo Mangal were not there 
at all and have been falsely implicated for 
the reason already suggested The other 
is that the remaining five appellants can be 
shown from the prosecution evidence itself 
to have acted in the lawful exercise of their 
right of private defence, as that right is 
defined by sections 96 to 106 inclusive of 
the Indian Penal Code. In connection with 
this defence must be taken a further con- 
fention that, m any event, the prosecution 
cannot be held to have proved affirmatively 
the ingredients necessary to a conviction 
under section 333, Indian Penal Code, name- 
ly, (in this instance) that the assault com- 
mitted upon Abdul Raoof took place while 
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the latter was in the discharge of his duty 
a3 a public servant, or with intent to pre- 
vent him from discharging his duty as such, 
or in consequence of anything done or at- 
tempted to be done by Abdul Raoof in the 
lawful discharge of his duty as a public 
servant. 


` In taking up first the points argued on 
behalf of the main body of five appellanta, 
I am bound at the outset to remark that 
this is not quite the defence which was 
set up inthe Trial Court. Ibt may be that 
sometime or other I shall yet come across 
a case in which an uneducated villager, on 
his trial upon a criminal charge, has realiz- 
ed the advantages of telling the Court exactly 
what had occurred, even though it may be 
impossible for him to do this without ad- 
mitting some degree of culpability on his 
own part; but I cannot remember to have 
yet come across such a case in the course 
of my experience. In the present instance 
the accused have complicated the matter, 
and damaged their own case, by refusing 
to admit that the affray took place in the 
grove outside the village of Baskop and not 
in front of Sampat’s door, as alleged by the 
latter. That the prosecution story is so far 
true [ am quite satisfied on an examination 
of the evidence, and I do not ‘think it 
necessary to labour the point any further. 
By refusing to admit this fact, Sampat has 
made it impossible for himself to explain 
to the Court how he came to be brought 
to the grove and what was being done to 
him there. This is unfortunate; but I do 
not. think it isaltogether impossible to arrive 
ata fairly accurate decision. The sum of 
money due from Sampat was a small one 
and it represented anold standing debt. I 
have no doubt that Abdul Raoof felt that 
he could not return tothe Tahsil after his 
visit to Baskop, with this small sum un- 


` realized, except at the risk of laying bim- 


self open to not undeserved rebuke. At the 
same time, I find it very difficult to believe 
that Sampat could not have paid the paltry 
sum of Rs. 3 without serious inconvenience 
to himself. Yet itis quite clear upon the 
evidence that he stubbornly refused to do 
so. The only possible explanation of this 
is that there is some substratum of 
truth in Sampat’s story about this supply of 
milk taken from him for the Naib Tahsjj- 
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dar’s.camp. In. saying this Iam not throw- 
“igg any discredit upcn Atdul Raoof himself. 
"Thel most probable explanation is that one 
or ‘oflier of that officer’s underlings had 
“made the task of collecting supplies easier 
‘for ‘himself by throwing out a suggestion 
“that the price of the milk supplied would 
be taken into account in liquidation of the 
debt due. In Abdul Raocof’s own evidence 
there seem to.me two details which corro- 
horate this view. His statement that he 
induced Sampat to accompany him to the 
grove in order that the accounts might 
be explained to -him seems absolutely futile, 
if it is. intended to refer to the accounts 
-of fagavi advances, seeing that Sampat has 
all along admitted that this particular ad- 
vapee of Rs. 3 had been made to him and 
had not yet been repaid. It becomes quite 
‘intelligible if one supposes that it referred 
-to the account of milk supplied. There is 
further Akdul Raoof’s statement that the 
villagers who came up from Baskop demanded 
that Sampat should be let off. The average 
villager is shrewd and instructed enough 
cabout matters which immediately concern 
his! daily affairs; and I have no doubt that 
-the: villagers knew as well as I do that 
‘the Naib Tahsildar had no power to remit 
1a debt due to Government. I think it 
-quite probable that Abdul Raoof did not 
“know. what had passed in the matter of 
-obtaining supplies of milk for his camp, 
and that ke was altogether taken by sur- 
prise when he realized, on the morning of 
December the 5th,, that thissmall item was 
-gstill outsanding and received a mersege from 
-his subordinate that Sampat was flatly 
‘refusing to pay. Examining the evidence 
from this point of view, I have to determine 
first of all, whether it is proved that 
Abdul Racof was assaulted under such 
‘aircumstances.as to bring the case within 
-tbe operation of section 333, Indian Penal 
-Code. A public servant dces not cease to 
:be a private citizen, and the Jaw will take 
cognizance of an assault committed upon 
chim, independently altogether of his position 
sas. as: public servant. If, however, it is 
-desired to invoke on his behalf the pro- 
ivisions of sections, 333, Indian Penal Code 
and other similar sections, it is. for the 
‘prosecution to satisfy the Court that the 
facie of ike case were such as to fulfill 
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the requirements of those sections. In the 
present čase I am content to say that I 
am not so satisfied, andI think the learned 
Sessicns Judge, who has otherwisee tried 
the case very carefully, has overlooked the 
importarce of this point and the significance 
of some pcrtions of the prosecution evidence. 
Without going so far as to hold that itis 
proved by the evidence that Sampat was 
wrongfully confined within the limits of 
the grove at the time when the assault 
upon Abdul Raoof was committed, I find 
it sufficient to say that Iam not satisfied 
that. the assault was committed in order 
to prevent that officer from discharging 
his daty in collecting this paltry sum of 
Rs. 3, or in order to punish him for attempt- 
ing to do so. The immediate cause of 
the assault was in all probability what I 
have suggested, namely, some dispute about 
the supply of milk furnished by Sampat 
to the Naib Tahsildar’s camp. 1 propose to 
set aside the conviction under section 333, 
Indian Penal Code. 

I bave now to go on and consider the 
question whether the five appellants whose 
case I am immediately considering have or 
have not been properly convicted of the 
offence of causing grievous hurt under 
section 325, Indian Penal Code, read with 
section 149, Indian Penal Code, in respect 


‘of the assault committed upon the Naib 


ahsildar. On facts which I have found it 


is obvious that these five persons, acting 


in concert and vith a common object, did 
assault Abdul Racof, Mansab Ali and 
Lakhmir Khan and did between them cause 
grievous hurt to ALdul Raoof. The question 
is whether their action is covered by the 
provisions of the. Indian Penal Code relating 
to the right of private defence. In order 


‘to set up this right it is incumbent upon 


the accused to begin by showing that an 
offence affecting the human body was being 
committed on the person of Sampat at the 
time when the accused persons interfered 
on his behalf. The only offence which can 
reasonably be suggested is that of wrorpful 
confinement as defined in section 340 of the 
Indian Penal Code. Here the defence find 
themselves entangled in the difficulty which I 
have already pointed out, namely, that they 


-have elected rot to lay the whole of their 
‘defence truly before the Court and haye rẹ- 


` 


- course of an altercation 


~ 
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fused to admit that the transactions alleged 
against them took place in the grove where the 
Naik Tabsildar was in camp. I do not deny 
to them the right to make out their defence, 
if they can do sn, ont of the mouths of 
the prosecution: witnesses. In this connec- 
tion I am bound to note thattwo at least 
of the prosecution witnesses, Sheo Mangal 
chaukidar and the witness Bholi, stated 
that, when the villagers came up, they 
were informed that Sampat would not be 
allowed to leaye the grove without first 
paying up the sum of Rs. 3 due from him. 
It must be remembered that it is no part 
of the prosecution case that Abdul Raoof 
had arrested Sampat for non-payment of 
the arrears of Government advances and 
-~ from the evidence of Abdul Raoof himself I 
take it that he was not invested with any 
such power of ‘arrest at the same time. 
Although I am prepared to believe from 
the evidence of the witnesses Sheo Mangal 
and Bholi that some such expression as 
that attributed to him was in fact used 
“by Abdul Raoof, I think the evidence falls 
short of what would warrant a clear finding 
that Sampat was being wrongfully confined. 
Evidenoe given as to words used in the 
requires to be 
received with caution and cannot be acted 
upon withonf some reservation. It is quite 
possible that Abdul Raoof may have used 
some such expression as is suggested and 
that he intended, if possible, to realize 
this small sum before Sampat left the 
spot, without the Court being thereby driven 
‘to the conclusion that Abdul Raoof was 
holding the man in wrongful confinement. 
Moreover, so far as the question of the 
right of private defence goes, I must say that 
- I entirely agree with the learned Sessions 
Judge that, if such right ever came into 
existence in favour of any of the appel- 
lants, it was grossly exceeded. If it was 
“a mere question of getting Sampat away 
‘from the grove. I have no doubt that 
the object could have been accomplished 
without inflicting upon Abdul Raoof and 
his two subordinates the long list of 
injuries disclosed by the: medical evidence. 
Abdul Racof himself was undoubtebly 
thrashed after he had been disabled and 
knocked down, I think, therefore, that a 
- conyiction under sections 147 and 323 read 
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with section 149 of the Indian Penal Code 
must bs recorded against the appellants 


Sampat; -Ram Sumer, Babban, Ram 
Partab and Mata Saran. 
To the appellants Sheo Mangal and 


Manmohan I have decided to exiend the 
benefit of the doubt. I think their defence 
evidence is suffisient to show that there 
was some sort of feud between themselves 
and the qurq amin, Mahabir Prasad, 
A very curious point in the case is that, 
while an inquiry into this matter was 
pending, Mahabir Prasad, or one of his 
brothers, seems to have invoked the inter- 
ference of the Police and caused the houses of 
Sheo Mangal and Manmohan to be searshed 
on the allegation thatthey had been concerned 
in a burglary at his house. I should not have 
attached ay mush weight as I do to this 
defence, if it were not for a very definite 
and glaring discrepaney in the prosecution 
evidence as tt affects these two men. They 
were undoubtedly mentioned in the first 
report made by Sheo Mangal chaukidar. 
The latter deposes positively that the 
eight men named by him in that report 
had basen mentioned to him by name by 
Abdul Raoof. On the other hand Abdul 
Raoof deposes that he had never seen Sheo 
Mangal and Manmohan accused before, 
and sould not have possibly have given their 
names toany one. This seems to me to be 


| true; and [ find it dificult to understand why 


Sheo Mangal chaukidar should have as- 
serted the contrary. If the implication of 
these two accused persons in the affair was 
perfectly straightforward, and if they are 
really guilty, they have been fortunate in 
escaping by reason of the folly of this 
prosecution witness. On the whole, I am 
inclined to doubt whether they were in 
the village of Baskop on the morning in 
question, or whether, being there, they 
would have taken it upon themselves to 
meddle in this affair. The result is that 
I accept the appeals of Sheo Mangal 
and Manmohan, I set aside the convie- 
tions and sentences againat these two 
men and I acquit them of the offences 
charged. As they have heen released 
on bail it issnficient for me to direct 
that their sureties be discharged. 

As regards the remaining five appellants, 
I set aside the conyiction under section 
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333 of the Indian Penal Code and in leu 


thereof record a conviction under sections 
325 and 7149 of the Indian Panal Code. 
I affirm the conviction under séction 147 of 
the Indian Penal Code against all these five 
men, 

The learned Sessions Judge has passed 
more lenient sentences against Sampat and 
' Babban, as compared with the other three, 
and I propose to acceptthe discrimination 
which he has himself laid down According- 
ly, as regards Sampat and Babban, I leave 
undisturbed the sentence of three months’ 
rigorous imprisonment passed under section 
147, Indian Penal Code. I record a sentence 
of six months’ rigorous imprisonment under 
sections 325 and 149 of the Indian Panal 
Code and direct that the two sentences 
do run concurrently. As regards Ram 
Sumer, Ram Partab and Mata Saran 
I leave undisturbed the sentences of six 
months’ rigorous imprisonment under section 
147 of the Indian Penal Code and I record 
sentences of rigorous imprisonment for nine 
months each under section 325 read with 
section 149 of the Indian Penal Code and 
direct that these sentences do run concur- 
rently. These aceused persons must sur- 
render to their bail to undergo the unexpired 
portion of their sentences, 


PATNA HIGH COURT. 
Rererences Nos, 2 ro 15 or 1917. 
March 12, 1917. 
Present:—Sir Edward Chamier, Krt., 
Chief Justice, Mr. Justice Sharfuddin and 
Mr. Justice Chapman. 


In the matter of TWO PLEADERS, 

Legal Practitioners Act (XVIII of 1879), s. 14— 
Professional misconduct—- Vakalatnama, acceptance of, 
whether should be endorsed by Pleader acting under its 
authority—Civil Procedure Code (Act V of 1£08), O. 
IlI, r. 4 (2)—Pleader, appointment of, termination of. 

In miscellaneous proceedings arising out of a suit 
a Pleader is entitled to act on ihe authority of a 
- vakalatnama obtained by him in the principal suit. 
[p. 329, col. 1.) 

A Pleader onght to endorse his aceptance on the 
vakalatnama under which he acts as required by 
the rules of the High Court, and if he does not 
accept the authority in writing, he should not be 
allowed by the Judge to be heard or to act in any 
manner on behalf of the party. [p. 829, col. 1.] 

Under Order ITI, rule 4 (2), Civil Procedure Code, 
after a Pleader has once been appointed by a party 
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his employment cannot be determined except (1) by 
a writing signed by the client or the Pleader and 
filed in Court with the leave of the Court, or (2) by 
the termination of the proceedings in the suit. 
This rule should be strictly observed. [p. 329, @ol. 2; 
p. 380, col. 1.) . 

Where a Pleader who had been engaged by the 
plaintiff withdrew on behalf of the defendant money 
which he knew was rightly payable to the plaint- 
iff, and took a conspicuous part as an arbitrator in 
a matter in which he was seriously and personally 
concerned: 

Held, that he was guilty of serious professional 
misconduct. [p. 331, col, 2.] 


References were made by the District 
Judge, Darbhanga, on the reports of the 
Subordinate Judge, Darbhanga, and the 
Munsif of Samastipore. 


Sir Ali Imam and Messrs. Hasan Imam, Kul. 
vant Sahay, Purnendu Narayan Sinha, Rajendra 
Prasad, Baidyanath Narayan Sinha, Murari 
Prasad and Rai Tribhuanath Sahay, for the 
Pleaders. 


Mr. Sultan Ahmad (Government Advocate), 
for the Crown, 


JUDGMENT.—These cases came before us 
upon references made through the District 
Judge of Darbhanga under section 14 of the 
Legal Practitioners Act, 1879, 

Two Pleaders practising af S. are involved. 
Numerous items of misconduct are charged 
against each. The proceedings were originally 
commenced in respect of the majority of the 
items by the Munsif of S. Upon the motion 
of oneof the Pleaders the cases weretransferred 
to the Subordinate Judge of Darbhanga and a 
report against the two Pleaders was even- 
tually submitted by him to the District 
Judge. Thereafter proceedings were com- 
menced in respect of a few supplementary 
items by the Munsif. A second enquiry 
was made anda report submitted by him 
to the District Judge. We are not concern- 
ed with the question whether the District 
Judge had jurisdiction to transfer the first 
set of proceedings as the learned Counsel who 
appeared for the Pleaders before us waived all 
questions of jurisdiction. 


The Pleader against whom proceeding3 were 
first initiated is named Girwar Dhar. The 
charges against him fall under three heads, 
Under the first head fall two cases, a rent 
suit and a miscellaneous case in which he 
appeared without a vakalainama. Under 
the second head fall a considerable number 
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of cases in which the vakalatnama upon 
whieh he acted confained no written ac- 
ceptanse as required by the High Court 
rules. Under the third head fall five cases in 
which he is said to have acted for both parties 

In regard to the first head it is sufficient 
to say that in the miscellaneous case the 
Pleader rightly acted upon the vakalatnama 
which he had obtained in the principal 
suit, and in the rent suit the explanation 
that if was by an oversight that the 
Pleader omitted to obtain a vakalainama in 
the suit which was one of several analogous 
suits may be accepted. He will no doubt 
be more careful in future. 

In regard to the second head there have 
been a considerable number of instances 
in which the Pleader acted upon a vakalat- 
nama which contained his name but upon 
which there was no written acceptance as 
required by the High Court rules, Until 
the decision of the Caleutta High Court 
In the matter of Jogesh Chandra Gupta (1) 
there was some difference of opinion as 
to whether a Pleader could appear upon a 
vakalatnama which he had not accepted 
in writing. That desision was published 
in the Calcutta Weekly Notes on the 
94th of January 1916. The appearances 
charged all occurred prior to that date. 
We du not, therefore, think it necessary to do 
more than to express our displeasure at 
the systematic disregard of the rule of 
this Court which requires that the acceptance 
of a vakalatnama should be in writing, 
We concur with the judgment cf Richard- 
son, J.. in the case to which we have 
referred and of Beacheroft, J., in the case of 
Mohesh Ohandra Addy v. Panchu Mudali (2). 
We are of opinion that a Pleader who 
does not comply with the rule of this 


Court on the subject of the acceptance of © 


vakalutnama should not be permitted by the 
Judge to be heard, or to act in any manner 
on behalf of the party. 

Under the third head there are cases 
in which the Pleader has acted for both 
parties. The first case is Rent Suit No. 
1680 of 1912. In this case the Pleader 
appeared for the defendant after the case 


(1) 33 Ind. Cas, 881; 20 ©, W. N. 283; 17 Or. L. J. 
191. 


(2) 32 Ind. Cas. 395; 200 W. N. 267; 23 0., b, J, 
297; 43 C. 884, 
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“Game back on remand in June 1914. The 


clerk of the plaintiff's Pleader obtained 
his signature upon the list of the plaintiff’s 
witnesses in attendance on the 9th June 
1915. The Pleader when he discovered 
his mistake on the 2lst September 1915 
(the date of hearing) retired with the 
permission of the Court. The second case 
is Title Suit No. 517 of 1914. In this 
case he was Pleader for the plaintiff. He 
signed a written statement on behalf of 
the defendants Nos. 1 to 4 who were 
formal defendants. He did not, however, 
take any part in the preparation of the 
written statement and the defendant’s case 
was in fact in the hands of a Mukhtar. 
The third case is Title Suit No. 55 o0f 1915, 
Jn this case he was the Pleader for the 
plaintiff, yet on the 16th July 1915 he signed 
the list of witnesses in attendance on behalf 
of the defendants Nos.1 to 3 the defend. 
ants’ Pleader being absent on that day on 
account of illness. He took no other part 
in the case on behalf of the defendants. 
The next case is Miscellaneous Case No, 50 
of 1915. In thiscase he was one of the 
Pleaders for the decree-holder. On the 5th 
June 1915 in the absence of the Pleader - 
for the judgment-debtor he signed a peti- 
tion for time in the latter’s behalf, no 
other work was done by himon behalf of 
the judgment-debtor. The last case ig 
Title Suit No. 252 of 1915, He was the 
Pleader for the plaintiff and signed 
the plaint. Subsequently he withdraw from 
the plaintiff’s side with the consent of the 
plaintiff and the plaintiff scored through 
his signature in the plaint. Thereafter he 
appeared for the defendant, _ 

We accept the findings of the Court that 
on none of these occasions was there any 
improper motive but we are of opinion 
that tbere was very serious carelessness 
which merits our censure and which, if 
it continues, will bring the Pleader into 
serious trouble. 


In this connection we desire to advert 
to sub-rule 2 of rule 4, Order IIl of the 
First Schedule of the Code of Civil Pro. 
cedure which requires that after a Pleader 
has been once appointed by a party hig 
employment cannot be determined except 
(1) by a writing signed by the client or 
the Pleader and filed in Court with the 
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“leave of the Court, or (2) by the termina- 
tion of the proceedings in the suit. He 
appears to have thought .it sufficient on 
one occasion to obtain the verbal permis- 
sion of the Court and upon another to act 
upon the consent of the party without any 
reference to the Court whatever. We 
“desire that the rule should be sirictly observ- 
ed in future. 

So far as Girwar Dhur is concerned we 
are of opinion that the Court was quite right 
in bringing the laxity, which prevails in these 
matters to our notice. But, while it has been 
abundantly shown that the Pleader has been 
very reprehensively careless and has syste- 
matically disregardei the rules of this Court 
and of the Code of Civil Procedure, we do not 
think it necessary to do more than to 
express our displeasure and to convey a 
warning that on the next occasion it 
will not be possible to take such a lenient 
view as we propose to do in the present 
ease. We are of opinion that what we 
have said will operate as a sufficient 
deterrent and that no order of suspension or 
other specific penalty is required. 

We come now to the case of the second 
Pleader. The first group of charges against 
him consists of cases io which he appeared 
for both parties., The first is Miscellaneous 
Case No. 9 of 1902 in which he was 
Pleader for the defendant and yet he 
initialled a petition for time on behalf of 
the plaintiff. The next is an Execution 
Case No. 354 of 1914 in which, after 
appearing for the mortgagee on the date 
of the mortgage decree, he appeared for 
‘the judgment-debtor in a, proceeding for 
the setting aside the sale two years after 
the decree. We accept the finding that 
this was done with the consent of the 
- decree holder, but we observe that the 
‘leave of the Court to retire from the 
employment of the decree-holder was not 
obtained under subrule 2 of rule 4 above 
referred to. 

The next charge relates to four analogous 
rent suits in which the Pleader accepted 
a vakalatnama on behalf of the plaintiffs 
and some months later accepted a vakalat- 
nama on behalf of the defendants, He 
did not, however, do any act for the 
defendants except the signing of a list of 
. witnesses in attendance and the signing of 
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a petition for time. He received no in- 
structions to conduct the case for the 
plaintiffs. It appears to be true that these 
mistakes were made at a time when 
thousands of rent suits were being filed, 
and it was a case of carelessness and not 
impropriety of motive. 

The next case is Rent Suit No. 1845 of 
1914 in which the Pleader had been engaged 
by the defendants and on one day initialled 
a list of witnesses in attendance filed by 
the plaintiff. As soon as he discovered 
his mistake he retired and presented a 
petition in Court for leave to do so. There 
is also a mortgage suit in which the Pleader 
made an application for the deposit of 
the mortgage money on behalf of the mortgagor 
and about a year after was engaged by the 
mortgagee to defend a suit brought by the 
mortgagor for recovery of possession of the 
mortgaged properties but on discovering his 
mistake he retired from the case. There. is 
also a Small Cause Court Suit No. 526 of 
1914 in which the Pleader accepted a 
vakalatnama from the plaintiff and there- 
after acted for the defendant with the 
consent of the plaintiff and after scoring 
through his signature to the  plaintift’s 
vakalainama. 

The next case is Title Suit No. 190 of 
1915 in which the defendant anticipating 
the institution of 9 suit, had before the 
institution of the suit obtained the Pleader’s 
acceptance on the back of a vakalatnama. 
Twenty days later the Pleader accepted a 
vakalatnama from the plaintiff and signed 
the plaint. Thereafter with the consent of 


the defendant he erased his signature of 


acceptance on the defendant’s vakalainama. 

The next case is Small Cruse Court 
Suit No. 52 of 915 in which the Pleader 
appeared for the defendants Nos. 3 to 9 
and then subsequently withdrew from their 
case and appeared for the defendants Nos, 
l and 2. The finding, however, is that 
he never. did any actual work for the 
detendants Nos, 1 and 2 and obtained no 
instructions from them. 4 

In Small Caus: Court Sait No. 701 of 
1915 the Pleader signed a plaint and 
vakalatnama with a list of documents and 
thereafter a vakaluinama on hehalf of the 
defendant and’ a petition for time to file 
the writran statement. The written state, 


his decree praying for the 
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ment, and list of witnesses were all signed 
also by.. the same Pleader. The Pleader’s 
explanation. is that.. he signed the plaintiff’s 
papers. by a mistake but there is no sug- 
gestion of .impropriety of motive. The 
instances to which we have referred indi- 


. cate gross carelessness which is deserving 


of very severe reprobation. His offence is 
aggravated by. the fact that he kad received 
a warning from the Court in 1913. His 
carelessness was likely ‘.to prejudice the 
interests of his clients and to bring him- 
-self into serious trouble and this has 
actually resulted in the case against him 
.to which I propose now to refer. 
The facts of the case 
. follows:— 


are as 


Leku Singh obtained a mortgage decree 
against Shib Sahai. ‘The mortgaged pro- 
_perty bad been sold’ in execution of a 
rent decree obtained hy’ a third party 
‘against Shib Sahai—beforethe decree was 
executed. After the sal in execution of 
‘this rent’ decree there remained in deposit, 
‘to the credit of Shib Sahai, the surplus 
‘gale proseeds. Leku Singh instituted a Title 
“Suit No. 134 of 1915 for the purpose of en- 
‘forcing his charge against these surplus sale 
proceeds. The Pleader was engaged. He was 
‘instructed to move for an attachment before 
-judgment but did not carry out his -client’s 
‘instructions. The suit for declaration of 
a charge on the surplus sale proceeds was 
‘decreed ex parte on the 15th Jure 1915. 
On the llth June 1915, only four days 
before ‘the decree, the Pleader accepted a 
takalainama from Shib Sahai for the 
purpose of obtaining a  payment-order in 
respect of the sale proceeds. And, under 
this vakalainama, on the very date on 
whish his client Leku Singh obtained a 
decree, the Pleader took out the payment- 
order for the surplus sale proceeds standing 
to the credit of Shib Sahai and cashed 
the payment-order at the treasury. On 
‘the 30th June 1915, the Pleader on behalf 
‘of Leku Singh applied for execution of 
issue of a pay- 
‘ment order. It was then discovered that 
‘it had already been withdrawn by the Pleader 
himself on behalf of the defendant Shib 
Sahai. Thereafter Leku Singh instituted a 
‘suit ‘against Shib Sahai to which the Pleader 
was also made a defendant alleging fraud 
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This suit was settled by 
‘an arbitration. The Pleader himself took 
a conspicuous part as an arbitrator and 
the arbitration: took place in his honse. 
It is significant that at the conclusion of 


and collusion. 


` the Pleader’s examination upon this matter 


in the course of these proceedings he put 


-in a petition tendering his resignation from 


practice which resignation he subsequently 


, withdrew. : It is possible that the Pleader 


throughout these disoreditable proceedings 
was not actuated by improper motives but 
the carelessness and disregard of the rules 


of the profession were so gross that it can- 


not be overlooked. It was grossly careless 
to permit himself to withdraw on behalf 
of the defendant Shib Sahai money which 
he must have known was rightly payable 
It is also clear that 
no person who was not content with a very 
low standard-of principle would consent as he 
did to take a conspicuous part as anarbi- 


‘trator ina matter in which he was seriously 
-and personally concerned. 


We are of opinion that his misconduct 


“cannot be condoned. We direct that he be 


suspended for a period of one year, the period 
to commence from the Ist January 1917. 


PUNJAB CHIEF COURT, 
CriminaL Revision No, 1494 or 1916, 
November 13, 1916. 
Present:— Mr. Justice Broadway. 
SARDAR MUHAMMAD~— COMPLAINANT 
VETSUS 
NUR MUHAMMAD—~Accusep. 

Criminal Procedure Code (Act V of 1898), s, 488—~ 
Maintenance for son—Past neglect, effect of — Magistrate, 
duty of. : 

When fn application is made under section 
488, Criminal Procedure Code, by a child, it is 
the duty of the Magistrate to enquire, first, as 
to whether the child is unable to maintain itself, 
secondly, if the father is in a position to support 
his child, and thirdly whether the father ig 
neglecting to. maintain his child. Past neglect of 
his duty to support his child may be a cogent 
factor in coming to a finding that at the time of 
the application the father is Ak or refusing 


‘to support his off-spring. [p. 334, col. 1. 


Jhe object of mpintenance ' proceedings, however, 
is not to punish a parent for his past neglect 
but to prevent vagrancy by compelling those who 
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can do so to support those who are unable to 
support themselves and have a moral claim to 
snpport. If, therefore, a father offers to maintain 
kis son on condition that he lives with him the 
Magistrate should refrain from passing an order 
acainst the father until he has had an opportunity 
at least of proving that the offer is made in good 
faith. [p. 334, col. 2; p. 335, col. 1.] 

The fact that, in the past, he has neglected fo 
support his son should not be considered 2s suffi- 
cient, by itself, to hold that the offer is not made in 
good faith. [p. 335, col. 1.] 

Man Singh v. Musammat Dharmon, 18 P, R. 1894 
Or., followed and explained. 

Musammat Mehtao Bibi v. Alla Bakhsh, 17 P. R. 
1885 Cr; Emperor v. Ayshabai, f Bom. L. R. 536; 1 
Cr. L. J. 599; Kartyadan Pokkar v. Kayat Beeran 
Kutti, 19 M. 461; 2 Weir 621; 6 Ind. Dec. N. B.) 1027; 
In re Parathy Valappil Moideen, 21 Ind. Cas. 469; 14 
M. L. T. 228: 25 M. L., J. 855; (1913) M. W. N. 997; 
14 Cr, L. J. 597 and Ma Shwe Hmyin v. Mg. Po Chit, 
27 Ind. Cas. 841; 16 Cr. L. J. 2:7; 8 L, B R. 105, 
distinguished from. 

Mi Saw v. 8, 7 Ind. Can, 460; 11 Cr. L J. 488; 
U. B. R. (1910, J, 1; Mi Thein v. Nga Po Nywn, 23 Ind. 
Cas. 486; 7 Bur. L. T. 34; 15 Cr. Led, 278, dissented 
from. 

Case reported by the Sessions 
Jullundur, with his No, 188-7, 
August 1915. 

FACTS.—Thecomplainant, Sardar Muham- 
mad, a minor, aged about nine years, sued 
his father, Nur Muhammad, acenused, for 
maintenance under section 458 of the Code 
of Criminal Procedure. 

Complainant’s mother, Musammat Karm 
Bibi, was divorced by the accused on 
Sth September 1908, but was allowed to 
keep her son. The accused married another 
wife by whom he has two danghters. 

The accused denied that he had neglected 
the boy and offered to maintain him if he 
came and lived with him. 

The Magistrate was of opinion that.the 
present offer by the accused to maintain 
the complainant was, in view of his past 
behaviour, a mere farce, and consequently 
decided that an order should be passed 
directing the accused to maintain the com- 
plainant. 


Judge, 
of 25th 


The accused, on conviction by M. Nazir 
Ahmad, exercising the powers of a Magis- 
trate of the first class, in the . Jullundur 
District, was directed by order dated 4th 
July 1916, under section 488 of the Criminal 
Procedure Code, to pay a monthly allow- 
ance of Rs. 5 to the complainant till 
he became of age. The order has been 
suspended, 
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GROUNDS.—Man Singh v. Musam- 
mat Dharmon (1) shows that it is only 
under very exceptional gircumstances that 
can refuse to liye with his 
father and still ‘claim maintenance. The 
father, in the present case, hag doubt- 
less neglected his own son in the past, 
There is, however, nothing to show that 
he is inimically disposed towards him. As 
he has only daughters by his seeond wife, 
be will probably be only too anxious to 
treat his only son well, and to protect 
him from the possible jealonsy. of the step- 
mother. 

In the circumstances I report the case 
for the order of the Chief Court, recom- 
mending that the order of maintenance be 
set aside. 

Mr. Fazl è Hussiin. for the Complainant, 

Mr. Kanwar Narain, for the Acoused. 

JUPGMENT.—Musammat Karm Bibi 
was married to Nur Mahammad and by 
him had a son, Sardar Muhammad, 

Nur Muhammad apparently was desirous 
of marrying a second wife—the woman 
he proposed to marry, however, would have 
nothing to do with him so long as Vusam- 
mat Karm Bibi lived with him. Nor 
Muhammad thereupon proceeded to divorce 
Musammat Karm Bibi and executed a deed 
of divorce on the Sth September 1605, 
In this deed was a clause to the effect 
that the sor, Sardar Muhammad, then 
aged two years was made over to his mother 
who would maintain him. 

The boy from that time lived with his 
mother and was maintained and cared for 
by her and her relatives. Finding them- 
selves reduced in their means, an uncle | 
of the boy has now applied, on his behalf, 
under section 483, Criminal Procedure 
Code, asking for an order fixing an 
allowance for his maintenance payable by 
Nur Muhammad. 

Nur Muhammad objected to this, and 
urged that he had all along been assisting in 
the maintenance of his son, and that he had 
neither neglected nor refused to support him. 
He finally urged that in any event he 
was willing to support Sardar Muham- 
mad so long as he continued to live with 
him. 

The Magistrate after a careful enquiry into 

(1) 18 P, R. 1894 Gr, 
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the allegations made found (2) that since 
the divorce of Afusammat Karm Bibi the 
boy has been maintained by his mother, 
without any assistance from Nur Muhan- 
mad; (iz) that Nur Muhammad is com- 
pletely under the infinence of his present 
wife, and that it is by no means improb- 
able that the boy wonld be subjected to 
ill-treatment if he was forced to live with 
his father and step-mother ; and (777) that 
the boy is intelligent and does not wish 
to go and live with his father. He dis- 
tinguished Man Singh v. Musammat Dhar- 
mon (1), Abdulla v. Musammat Zainab 
(2) and Rall: v. Musammat Atti (3), on 
the ground that in this case Nur Muham- 
mad renounced his son by a written agree- 
ment, and had neglected him deliberately 
ever since, until this application was made, 
and that his present offer to maintain 
him on condition that he came to live with 
him is only made with a view to defeat 
the application. 

He accordingly held that Sardar Muham- 
mad was entitled to maintenance while 
living apart from his father, and fixed the 
maintenance at Rs. 5 per mensem pay- 
able from the 24th July .9:6, the date 
of the order. 

Against this order 
ferred an application to the learned Ses- 
sions Jadge, Jullundur, under section 438, 
Criminal Procedure Code, and that officer 
has reported the case to this Court with 
the recommendation that the order passed 
by the Magistrate shculd be set aside. 

The report and recommendation is based 
on Man Singh v. Musammat Dharmon (1), 
and the learned Sessions Judge is of opinion 
that although Nur Muhammad had neglect- 
ed his son in the past, the son was not 
entitled to claim maintenance while living 
apart from his father. 

He also seems to think that because 
Nur Mubammad has had only daughters 
by his second wife, he is more likely to 
` be well disposed to his son, and “to pro- 
tect him from the possible jealousy of 
the step-mother.” From the above it will 
be seen that the Courts below have consist- 
ently found :— 


2) ö P.L. R. 1904; 1 Cr. L. J. 89. 
(3) 24 Ind. Cas. 841,11 5P, L. R. 1914, 21 P, W. 
R., 1914 Cr; 16 Or, b. d. 529, 
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(.). That Nur Muhammad deliberately 
abandoned his son when he wastwo years 
of age, and made him over to his mother, 
Musammait Karm Bibi, at the time of her 
divorze. 

(ii). That ever since then Nur Muhammad 
has neglected to main‘ain his son. 

Mr. Fazi-i-Hussain has emphasised these 
findings and has eontended that the true 
construction to be placed on section 488 (1), 
Criminal Procedure Code, is that once it 
has been proved that a child has been 
neglected by the father, the Magistrate has 
jurisdiction to pass an order of maintenance 
and that the father cannot oust this jurisdic- 
tion by offering to maintain the child if the 
child is made over to him. 


He has referred me to Musammat Mehtab 
Bibi v. Alla Bakhsh (4) and Emperor v. 
Ayshabat (5), but they do not deal with 
the point now under consideration and 
cannot assist in its decision. He urged that 
Man Singh v, Musammat Dharmon (1) is bad 
Jaw and that the two rulings cited from the 
Panjab Law Reporter merely follow Man 
Singh v. Musammat Dharmon (1) without 
any discussion of the point at issue. 

Mr. Kanwar Narain, for Nur Muhammad, 
supported the opinion of the learned Ses- 
sions Judge and contended that the matter 
is really concluded by tle decision of 
this Court referred to above. He has, how- 
ever, vary fairly and properly drawn my 
attention to certain rulings which seemed 
to support Mr, Fazl-i-Hussain’s conten- 
tion. 

These rulings are Mi Saw v. S. (6), Mi 
Thein v, Nga Po Nyun (7), Kariyadan 
Pokkary. Kayat Beeran Kutti (8), Parathy 
Vulappil Moideen, In re (9) and Ma Shire 
Hmyin v. Mg. Po Chat (10). 

Of these (1), Kariyadan Pokkar v, Kayat 
Beeran Kutti (8), does not afford much assist- 


(4) 17 P. R. 1885 Cr. 

(5) 6 Bom. L. R. 586; 1 Cr. L. J. 599. 

(6) 7 Ind, Cas. 460; 11 Cr. L. J. 488; U. B. R, 
(1910) I, 1. 

A 23 Ind. Cas. 486; 7 Bur. L. F, 34; 15 Cr, L.J, 

218. 

(8) 19 M. 461; 2 Weir 621; 6 Ind. Dec. (N. s.) 1027. 

(9) 21 Ind. Cas. 469; 14 M. L, T. 228; 25 M. L. J, 
355; (1913) M. W. N. 987; 14 Cr, L. J. 597. 

(10) 27 Ind. Oas. 841; 16 Cr, L. J. 217; 8 L. B. R. 
105, 
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ance. That was a case of moplahs, and a 
question arose as to whether the father was 
bound to maintain the children. 

(2) Parathy Valappil Moideen, In re (9), was 
also a case relating to moplaks, and it was 
beld that when a child was living with 
his or her “Jawful guardian,” section 488 
(4), Criminal Procedure Code, did not 
disentitle him or her to claim mainten- 
ance from the father. 


(3). In Mi Saw v. S. (6) it was held by 
the Jadicial Commissioner of Upper Burma 
that “a father cannot justly refuse to maintain 
his children on the plea that they will not live 
with bim. If he wishes them ta live with him, 
his obvious course is to get an order from 
the proper authority giving him tbe custody 
of them,” 


(4). In Mi Thain v. Nga Po Nyun (7) 
the above case was followed by the same 
Court, though it would seem that it was 
doubtful whether the offer to support the 
child if he would live with the father was 
a bona fide one. 


(5). Ma Shwe Hmyin v. Mg. Po Chit 
(10) does not afford much assistance as ib 
was held that the father was the lawful 
guardian and that the children, had. been 


living with’ bint’ until they had gone on a 


visit to their--djyorced mother, who appar- 
ently had induced them to live with her 
in order that she could claim’ maintenance 
for them. In these circumstances 
father was held to be justified in .refusing 
to maintain them unless they returned to his 
custody. 


lt will be seen from the above decisions 
that the only ones that bave an immediate 
bearing on the poirt under consideration 
are the two Burma decisions; Mz Saw v. S. 
(6) and Mi Thein vy. Nga Po Naun (7). 
According to these decisions a father is 
bound to support his children in spite of 
their refusal to live with bim, but he has 
his remedy inasmuch as he can apply in 
the proper Court to be appointed their 
guardian and to have them placed in his 
custody. 

In Man Singh v. Musammat Dharmon 
(1) it was held by Plowden and Roe, 
JJ., that though by the express provisions 
of section 438, Criminal Procedure Code, 
an order of maintenance may be made by 
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a Magistrate in favour of a wife, notwith- 
standing an offer by the husband to sup- 
port her if she lived with him, there is 
no similar provision as to children. eThe 
father is, said the learned Judges, “within 
his right when he offers, in answer to an 
application by a wife or child, under sec- 
tion 428, to maintain them on condition that 
they live with him. When he does that it 
cannot be said that he refuses to maintain 
them.” - 

The decision was, however, based on the 
fasts of that particular case and the learned 
Judges went on to say at page 65: 


“We do not say that there may not be 
circumstances which would justify a find- 
ing that the father neglects tc maintain 
his children, notwithstanding such an offer, 
and an order for separate maintenance, 
notwitustanding that the father offered to 
maintain them if they would live with 
him.” 


And Mr. Fazl-i-Hussain contends that 
tbe Magistrate is right, inthe present case, 
in holding that the father’s offer is not a 
bona fide one but merely intended to defeat- 
the boy's application. Man Singh y. Musam- 
mat Dharmon (1) was followed in Abdulla 
v. Musammat Zainab (2) and Ralla. v, Musam- 
mat Atti (3) and in the latter casé. at 
any rate it cannot be said that Man Singh 
y. Musammizt Dharmon (1).- was’ not con- 
sidered, although it was not elaborately dis.” 
cussed. 


It seems to me that when ati: appli- 
cation is made under section 488, Criminal 
Procedure Code, by a child, it is the duty 
of the Magistrate to enquire, first, as to 
whether the child is unable to ` maintain 
itself, secondly, if the father is in a position 
to support his child, and thirdly, whether 
the father is neglecting to maintain his‘ 
child. Past neglect of his duty to support 
his child may be a cogent factor in coming 
to a finding that at the time of the appli- 
cation the father is neglecting or refusing 
to support his of. spring, 


The object of maintenance proceedings, 
however, is not to punish a parent for his 
past neglect, but to “prevent vagrancy by 
compelling those who can do so to support 
those who are unable to support themselves 
and have a moral claim to support.” It 
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is the future support of the child by the 
father that has to be considered ard en- 
sured. If then a father offers to maintain 
- bis son on cendition that he lives with him, 
it seems to me that the Magistrate should 
refrain from passing an order against the 
father, until he has had an opportunity 
at least of proving that his offer is made in 
good faith. 

The fact that, in the past, he hus neg- 
lected to support his son should not be 
considered as sufficient, by itself, to hold 
that the offer is not made in good faith. 
That I think is the true construction to 
be placed on Man Singh v. Musammit 
Dharmon (1) and in the face of this decision 
I am not prepared to follow the Burma de- 
cistons quoted above. 

Nur Munhammad’s conduct in getting rid 
. of his wife and child in 1508 and his 
reason for so doing may not be commend: 
able, but it ts quite possible that if was 
then considered by both parents that he 
would be better looked after by the mother 
who undertook to maintain him. There is 
nothing to show that Musammat Karm 
Bibi or any one else on behalf of Sardar 
Muhammad ever asked Nur Muhammad 


for assistance until this application” was 


filed, and there is no reason why he should 
now be compelled to pay for .his ‘son’s 


maintenance while living separately from, 
him. The friends of the minor can move ' 


the proper Courts for an order appointing 
some one, other than Nar Muhammad, 
guardian of the boy, and if they succeed 
they would then be entitled to claim main- 
tenance from Nur Mubammad on his behalf. 
In the circumstances I accept the recom- 


mendation of the learned Sessions Judge ` 


and set aside the order of the Magistrate. 


Revision accepted. 
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ALLAHABAD HIGH COURT. 
CrimInaL Revision No, 399 or 1917. 
May 26, 1917. 
Present:—Mr. Justice Piggott. 
TAPTI PRASAD—Appricant 


VETSUS 


EMPEROR— Opposite PARTY. 

Penal Code (Act XLV of 1860), s 804A—Railwayo 
Act (IX of 1890), £. 101— Rask and negligent act caus- 
ing death—Station Master giving “bine clear” with 
knowledge that another train is standing inthe way 
of the incoming train— Offence. 

An Assistant Station Master gavea “line clear’ 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand." 
ing at a particular point wharo the passenger train 
might collide with it, but hoping to remove the 
goods train to a siding before the arrival of the 
passenger train. The goods train was not removed 
in time and a collision occurred which was attended 
with loss of life: 

Held, that the Assistant Station Master 
guilty of arash and negligent act in giving the “lino 
clear” and was, therefore, punishable under section 
304 A of the Penal Code and section 101 of the Rail- 
ways Act. [p. 386, col 2.) 


Wis 


Criminal revision from an order of the 
Sessions Judge, Allahabad. 

Mr. Satya Chandra Mukerje>, for the Appli- 
cant, 

Mr. R. Male:mson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The applicant Tapti Prasad 
was Assistant Station Master ata Railway 
Station called Bharwart. While he was on 
duty a collision took place, within the limits 
of that station between a down passenger 
train and an up goods train. The latter train 
was standing within the station limits but 
beyond the starting signal at. the moment 
when Tapti Prasad gave the “line clear” 
which permitted the passenger train to leave 
the next station on the line. The collision 
which followed was attended with loss of 
life, and the immediate cause of the collision 
was the action of Tapti Prasad in giving the 

“tine clear” for the passenger train under 
the circumstances stated. In doing so he 
contravened rules laid down for his observ- 
ance, both general and special. The 
Magistrate who tried the case has written an 
admirable judgment in which he has set forth 
all the evidence and discussed it in an 
exceedingly fair and convincing manner. 
He found Tapti Prasad guilty and convicted 
him under section 804 A of the Indian Penal 
Code-and section 101 of the Indian Railways 
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Act IX of 1890. The convictions were 
affirmed and the appeal of Tapti Prasad was 
dismissed by the learned Sessions Judge. I 
have had to consider in the main two points. 
The less important of the two is a plea as to 
the severity of the sentence. This rests 
mainly upon Tapti Prasad’s assertion that 
in giving ‘line clear” at the moment when he 
did, and under the circumstances in which 
he did, he was acting under direct orders 
received from a superior officer named Dhani 
Ram, tbe “controller” at Allahabad. The 
Magistrate and the Sessions Judge have alike 
pointed out that this plea would in no case 
amount to a complete defence to the charge. 
It has, however, an important bearing on the 
question of sentence, and in view of the 
manner in which the Courts below have 
expressed themselves on the point, I thought 
it incumbent upon me to examine the evi- 
dence and to decide whether there was any 
reasonable basis for the plea taken. I am 
quite satisfied that there was not, and that 
the Courts below were right in holding, as 
they did in substance, that Tapti Prasad gave 
the “line clear” on his own responsibility and 
without express-orders from the controller. 


The other point taken, and the one which 
goes to the root of the case, is that there was 
neither rashness nor negligence in the 
accused’s action, so as to bring it within the 
purview of section 304A of the Indian Penal 
Code and that there was no disobedience to 
any rule, nor any rash or negligent act on his 
part, to make the provisions of section 101 
of the Railways Act applicable. I am 
satisfied that there was a distinct breach of 
the rules in giving the “line clear” while the 
goods train was standing at the particular 
point where to the accused’s own knowledge 
it was standing. Putting that matter on 
one side, | am also satisfied that the giving 
of the “line clear” under the cireumstances 
stated was a rash act, The plea to the con- 
trary is based upon the fact that the 
approaching passenger train had to run past 
the distant signal of Bharwari Railway 
Station before it could collide with the goods 
train, and that the aforesaid signal was at 
“danger.” The collision took place at night 
and it was a foggy night. I mention these 
circumstances rather as explaining how the 
collision occurred, and as bearing on. the 
degree of culpability attaching to the ac- 
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cused’s act, than as material in themselves on 
the question of law involved. The possibi- 
lity ofan incoming train passing a danger 
signal, either through some failure in the 
mechanism of the signal itself, or through some 
error or oversight on the part of the driver, 
is a matter which is taken into considera- 
tion by the rules, and the interposition of a 
danger sigaal cannot ba permitted, with any 
reasonable regard for the safety of the 
travelling public, to relieve an officar in the 
position of a Station Master, or Assistant 
Station Master on duty, from the obligation 
of observing strictly the rules laid down on 


. the subject of granting or withholding the 


“line clear”, Danger signal or no danger 
signal, it was arash act onthe part of the 
accused to have granted the “line clear” 
under the circumstances stated. It is true 
that when he granted it he hoped that the 
goods train would be safely backed into a 
siding out of the way, before the incoming 
passenger train reached the station limits, 
and that within the time available this 
could have been done. >- To say this, however, 
is only equivalent to saying that the 
accused did not deliberately plot the bring- 
ing about of an accident involving imminent 
risk of life to his fellow creatures. In 
taking upon himself the responsibility of 
granting “line clear,” when he knew that the 
line was not actually “clear,” and taking it 
for granted that he would succeed in getting 
the line cleared within the time available, 
he displayed precisely that quality of mind 
which is indicated by the word “rashness.” 
I cannot see my way to interfara either with 
the conviction or the sentence. The applica- 


tion is dismissed. 


Application dismissed. 
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PATNA HIGH COURT. 
Letrers Parent Arrear No, 44 or 1917. 
July 3, 1917. 
Present:—Sir Wd ward Chamier, Kr., Chief 
Justice, Mr, Justice Chapman and 
Mr. Justice Jwala Prasad. 
BARA ESTATE, Lrp.—Derenpant— 
APPELLANT 
versus 
ANUP CHANDRA— PLAINTIF — 

RESPONDENT, - 

Leiters Patent (Patna)—-Order of Single Judye 
remilting issue for trial—Appeal, whether lies— 
Coniruct prima facie uwnconscionable—Undue influence 

» ——Burden of proof. 

There is no right of appeal under the Letters 

Patent against the order of a Single Judge of the 


High Court directing the trial of a certain issue, [p. 
340, col, 2, | 


Where a contract is on the fies of it unconscionable ` 


it isthe duty of the party seeking to enforce it 
- to prove that the contract was not induced by undue 
influence. [p. 341, col. 1.) 


Letters Patent Appeal froma decision of 
Mr. Justice Atkinson in Second Appeal No, 
2309 of 1915. 

FACTS material to the er will appear 
from the following judgment of 

Atkinson, J.—This second appeal comes 
before me consequential on an order of 
remand made by Mr. Justice Kingsford 
when sitting in this Court alone on the 25th 
of July 1916. This case was pending in 
second appeal before him then from the 
decision of Mr. Scroope, District Judge of 
Muzafferpore, affirming the desree granted by 
the Munsif in favour of the plaintiff, It 
is necessary shortly to state the facts of 
the case. The plaintiff isa raiyat oocupying 
a small quantity of land in the District of 
Motihari, and it appears that he was induced 
to enter into -a contract with the defendant 
company undertaking to sow sugarcane on 
his landa. He was a tenant of the defend- 
ant company, and he alleges that the contract, 
which’ was made on the 28th of Septem- 
ber 1913, 
induced to execute under circumstances which 
constituted undue influence and coercion in 
point of law; and he alleges that at the 

time he made the contract he was not a 
free agent. It is well to note that he was 
absolutely alone, dealing with the defendant 
compauy and their servants, and that he had 
no independent legal advice whatsoever: and 
that baing amin of the 7144244 class he 
was more or less, having regari to the posi- 
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tion in which he stood towards the defend- 
ant company, in an embarrassed position. 
He alleges in paragraph 2 of the plaint 
that on the 28th September 1913 when the 
plaintiff went to -the bungalow of the Saheb, 
Bireswar Lal the Munshi of the Factory 
told the Saheb thatthe plaintiff was not 
willing to pay the damages of sugarcane, 
upon whieh the Sah+b asked the plaintiff 
to make his thumb-impression upon stamp- 
ed paper; the plaintiff refused to doso, upon 
which the Saheb threatened and chid him 
and said that he would cite the plaintiff’s 
wife and daughter as witnesses on behalf 
of the Choudhury and would call on them to 
attend Court. The plaintiff was then alone 
andthe amlas of the Factory and the Saheb 
began to threaten the plaintiff and under 
the undue influence go exercised the plaintiff 
made his thumb-impression ona blank stamp 
and also ona printed stamp and upon this 
the Saheb released the plaintiff on taking 
Rs. 6 as fine. In paragraph 3 he repeats 
more or less the same allegations and he 
contends that the agreement is not binding 
upon him, as it was executed under circum- 
stance which amount in law to undue in- 
fluence and coercion. The learned Munsif 
found in favour of the plaintiff and held 
that the contrast which had been made by 
the plaintiff with the defendant company 
was a contract executed under circumstances 
of duress and coercion. The learned Judge 
Mr. Scroope on appeal affirmed the decision 
of the Munsif, and Mr. Scroope in the 
last page of his judgment sets out the 
grounds upon which he bases his decision 
in affirming the decree of the primary Court. 
No doubt at the begtoning of the last para- 
graph cof his judgment the learned Judge 
says: “As to the circumstances of the exe- 
cution of the satta, I may say at once that 
I do not believe the plaintiff that Mr. 
MacDonald forced him to execute the satia 
by threats and took Rs. 6 from him.” Bat 
in my view this by no means disposes of 
the case made by the plaintiff, and I think 
that Mr. Scroope in his judgment gives 
very cogent reasons for holding that the 
plaintiff was under the circumstances of 
this sase induced to execute the contract, 
that he did with the defendant company, 
by reason of undae inflaence. The learned 
Jadge says: It is quite probable then that 
the factory servants took advantage of the 
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plaintif being in a tight place and their- 


master being the president of the panch, to 
threaten the plaintiff and so to get the satta 
out of him. Anyhow having regard to the 
fact that the plaintiff was mixed up in a 
criminal case at the time, that the said 
company was his immediate landlord and 
that its Manager Mr. MacDonald was a 
president of the panch in the habit of 
dealing with such criminal cases one, must 
hold that the defendant company. was ina 
position to dominate the will of the plaintiff 
and that it was in such circumstances that 
the contract was executed.” The learned 
Judge goes onto say: “The relative position 
of the parties then being such, the person 
claiming the benefit of the satta should be 
able to prove that in point of fact the 
terms are fair and reasonable (section 16, 
Contract Act), which they are not as we have 
seen. I, therefore, think that the plaintiff, 
especially when he came to Court at the 
earliest possible opportunity, is entitled to 
have the satta rescinded on the ground of 
undue influence and the. decision of the 
learned Munsif in giving him a decree is, 
therefore, correct.” The decision came before 
Mr. Justice Kingsford, and the learned 
Judge remanded the case. for re-trigl on 
Issue’ No, 3 as originally settled, stating his 
reason for doing so in the following terms:— 

“Now, I think, it is quite clear that when 
the plaintiff alleged coercion only, and not 
undue influence, the learned Judge was not 
authorised to find for the plaintiff a case 
which was not the plaintiff’s own.’ 

I cannot follow the learned Judge at all 
when he says that in the plaint the case 
put forward on behalf of the plaintiff was not 
undue influence, But even if coercion alone 
was alleged it seems to be quite immaterial 
because, in my opinion, coercion and undue 
influeuce are really synonymous terms, Lord 
Macnaghten in a case reported as Miller v. 
Grand Trunk Railway Company of Canada (1), 
giting with approval the dictum of Sir James 
Hannen, lays downthat “To be undue influence 
in the eye of the law tbere must be to sum 
it up in a word coercion.” Therefore I 
cannot see how the ground upon which 
the learned Judge based his order remand- 
ing the. sase far re-trial is sustainable. On 


remand the case.came before Mr. Sheepshanks 
(1) (1906) A.C. 187; 75 L. J. P. C.-45; 94 L. T. 281; 
22T. L. R. 297.. 
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for desision at Muzafferpore. That learned 
Judge toox a contrary view to that taken 
by Mr. Seroope. The combat between the 
parties before me now is whether o» not 
I am bound by the order of remand. The 
defendants contend that T am bound by 
the order of remand made by Mr. Justice 
Kingsford and that Mr. Sheepshank’s desi- 
sion disposes of this case. On the other 
hand the plaintiff contends that the whole 
case is open to me, and that I am at 
liberty to consider whether or not the deci- 
sion of Mr. Seroope was rightin point of 
law. Mr, Scroope had the evidence before 
him, he found as a fact and he agreed 
with the Munsif in finding as a fact that 
the contract made by the plaintiff in favour 
of the defendant company was made under 
circumstances which constituted undue in- 
fluence in point of law, and that being: 
so, it was not open to the learned Judge 
Mr, Justice Kingsford, when sitting here in 
July 1916, to remand the case on the 
ground he did, because the finding of the 
Judge was sa conclusive finding of fact 
supported by evidence. It is contended on 
behalf of the appellants before me that 
the order of remand is binding upon me 
inasmuch as the decision of Mr. Justice 
Kingsford was an unappealed-from decision, 
and no appeal having been taken from it 


I am bound by his order remanding the 


case. With this argument I cannot agree, 
having regard to the meaning to be attach- 
ed to the word “judgment” in section 10 
of the Letters Patent of this Court. The 
word “judgment” as used in section I0 
of the Letters Patent, in my opinion, means 
a Anal judgment and not a judgment or 
order remanding case for- re-trial on a cer- 
tain issue. However on the other side it 
is contended that if is-open to me to re- 
view the order directing the remand and 
several cases: have been cited in support 
The strongest ise 
is the case of Mubarak Husain v. Bihari 
(2); That case originally came before Mr. 
Justice Mahmood who reinanded the case 
and the finding on remand came before 
Mr. Justice Aikman, ' who - held that’ the 
reference was unnecessary’ and he disposed 
of- the appeal” on the original findings, 


It was held: on Letters Patent Anpenl tbat 
(2) 16 A. 308; A. W. N.: (1894): 97; 8 Ind. Dec! 
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the Judge ‘before whom the appeal sub- 
sequently same was competent to disregard 
the findings arrived at on remand, Thesame 
point ‘was taken in the case of Hast Indian 
Railway Oo. vw. Ohanga Khan (3), At page 
10367, Holmwood and Mallick, JJ., say: “It 
is clear as a matter of principle that after 
there has been a decision of fact in tke 
two Courts of Original and first Appellate 
jurisdiction, the High Court cannot enter- 
tain a second appeal upon any question 
as to the soundness of the findings of faot by 
the lower Appellate Court.” To the like 
effect I think is the decision of the case of 
Hiatunnessa Bibi v. Kailash Ohandra Saha (4). 
At page 262+ the Chief Justice gives very 
‘cogent reasons why the Court should dis- 
regard the order of remand, made by the 
‘Judge. In my opinion the judgment of 
Mr. Scroope was quite clear, precise and 
intelligible. It was a judgment warranted 
by the facts, and, therefore, . there was no 
‘ground for ‘remanding the case.: That being 
80, I consider that the order . of remand 
is not in any way binding upon me, nor do 
I feel myself bound by the ‚decision of Mr, 
Sheepshanks in this case given pursuant 
to the order .of Mr. Justice Kingsford. 
Accordingly I hold that the order of re- 
mand should not have been made. I dis- 
allow this appeal’ with costs of the hear- 
ing on remand of the lower Appellate 
‘Court and the costs in the Munsif’s Court, 

Messrs. P. Kennedy and Sarosht Oharan 
Miiter, for the Appellant. 

Messrs. Sushzt Madhab Mullick, Mustafa 
Khan, Harnarain Prasad and Sambhu Saran, 
for thé Respondent. i 

JUDGMENT. 

Cuamitnk, C. J:—This appeal arises out of 
a suit brought by the respondent to have 
a satia executed by him on September 25th, 
1913, in favour of the appellant set aside, on 
the ground thatit was obtained from him 
„under what he described in his plaint as 
“dabas ` najaiz.” The satta binds the respondent 
for a "period of fifteen years to grow sugar- 
cane on 12 cottas of his holding every 
year according to the directions of the 


servants of the appellant. The respondent 
(3) 28 Ind. Cas. 245; 22 C. L.J. 212; 42 0. 888; 19 
G. W. N. 1034. 
(4) L7 Ind, Oas, 224; 16 O. L. J. 259. 


~*Page of 19 C, W, N.—Ed. 
' +tPage of 16:0, L. J.—Ed. 
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was to get 3 annas per maund for the 
sugarcane produced and was to receive 
Rs. 30 as faccavé in certain instalments. 
If he failed in any year to oultivate ‘the’ 
requisite area with sugarcane, he was to 
pay damages at the rate of Rs. 50 per 
bogha. The satta expressly provides that 
the appellant’s servants shall be entitled 
to select the land on which the respondent 
was to grow the sugarcane, The respondent 
in his plaint alleged that there was a dispute 
between him and a pattidar named‘ Jagah 
Choudhuri, that Jagan Choudhuri went to Mr. 
MacDonald, the Manager, df’ the appellant 
company, and that Mr. MacDonald sent for a 
Sub-Inspector of Police, who took the respond- 
ent to the Factory and directed him togo to 
the Manager and settle the dispute. The 
respondent accordingly went to the Manager's 
bungalow. When he arrived there ` the 
Manager was told by the Munshi ‘of the 
Factory that the respondent was not willing 
to pay. damages on account of the sugarcane. 
Thereupon the Manager asked the respond- 
ent to put his thumb-impression upon a 
certain stamped „paper. The respondent 
refused to do so and thereupon the Manager 
threatened him and said that he would cite 
the respondent's wife‘and daughter as wit- 
nesses in the case with Jagan Choudhari. The 
respondent says that he was alone when the 
employees of the Factory and the Manager him- 
self threatened him and that it was in that 
state of affairs that he put his thumb-impres- 
sion on the printed stamped paper. Ultimately 
the Manager let the respondent go after 
taking Rs.6 from him. as a fine. The 
respondent says that he subsequently learned 
that the stamped paper was in fact satta 
on the 
terms above stated. He says that he was 
not willing to sign any such satta but was 
induced to do so by “datan najaiz” and 
that if the satta were left outstanding it 
would prejudice him greatly. He, therefore, . 


‘asks that the satta may be set aside, 


The appellant pleaded that the satta 
represented a fair contract and denied all 
the material allegations in the plaint and 
pleadings. The Munsif fixed: four issues 
one of which was, “was the satia in anit 
executed by the plaintiff under duress or 
coercion.” The. ,Munsif . found in ^ favour 
ofthe respondent. on. that. issue. and 
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decreed the claim. There was an appeal 
to the Court of the Distrief Judge. Mr. 
Scroope, who was presiding in that Court 
at the time, examined the satia and gave 
it as his opinion that it was a "most one- 
sided arrangement.” He declined to accept 
the respondent’s story that he had been 
forced by Mr. MacDonald or his servants 
to execute the szita by means of threats 
but he found that is was proved that just 
before the satta was executed there was a 
criminal case pending against the respondent. 
He points out that Mr. MacDonald himself 
had stated that there was such a case 
and that the Sub-Inspestor of Police had 
Liege the Factory in connection with it, 

. Seroope went on to say that in his 
oe it was probable that the Factory 
servants took advantageof the respondent 
being ina tight place and their master 
being President of the panch to threaten 
the respondent and so got the satta out of 
him. “Anyhow” , said the learned District 
Judge, ‘having regard to the fact that the 
plaintiff was mixed upin a criminal case 
at the time, that the said company was 
his immediate landlord and that its 
Manager Mr. MacDonald was a president of 
the panct in the habit of dealing with 
such criminal casox, one must hold that 
thedefendant company was in a position 
to dominate the will of the plaintiff and that 
it was in such circumstances that the satta 
was executed.” In the opinion of the learned 
Judge, the relative position of the parties 
being such as he describes, the appellant 
was bound to show that the terms of the 


satta were fair and reasonable under section - 
Scroope was : 


16 of the Contract Act. Mr. 
of opinion that there was no proof that the 
terms were fair and reasonable and he 
accordingly dismissed the appeal. 


There was thena second appeal’ to this 
Court which came before Mr. Justice 
Kingsford. That learned Judge was of 


opinion that a case had been made ont for the 
present respondent which had not been put 
forward by him in his plaint and that 
what the Munsif and the District Jadge 
should have done was to set themselves to 
enquire whether the respondent had proved 
the allegations contained inthe plaint which 
amounted in the opinion of Mr. Justice 
Kingsford toa definite charge of- cooersion, 
whereas they had disposed of the case as 
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if if was one of undue influence. Mr. 
Justice Kingsford, therefore, directed that the © 
record should be returned for a fresh 
finding upon the third issue, which I have 
set out above. The case then came before 
Mr. Sheepshanks. He also was of opinion 
that the circumstances afforded good ground 
for supposing that the . execution of the 
satta was notaltogether a voluntary one but 
had been induced by pressure of one kind or 
another, He went on to carry out the ’ 
ordera of this Court and see whether the 
respondent had proved the allegations made 
by him in his plaint. He came to the 
conclusion that the respondent had not 
proved that the Manager had taken any 
part in obtaining the execution of tke 
satia, or had used any threats of the kind 
suggested in the plaint and he, therefore, 
fonnd that the definite case of coercion had 
not been established. 

The case was then returned to this Court 
and it came befdre Mr. Justice Athinson. 
That learned Judge was of opinion that 
the case ought not to have been remanded 
for re-trial of the third issue, that the 
findings recorded’ by Mr. Scroope were 
sufficient and should have been accepted 
and that the appeal should have been 
dismissed. He accordingly disregarded the 
remand order made by Mr. Justica Kings- 
ford and aoceepfihg the findings recorded 
by Mr. Scroope he dismissed the ap- 
peal. 

The case now comes 
appeal under the Letters Patent. The 
first point taken in appeal was that if 
the respondent was dissatisfied with the 
order of remand made by Mr. Justice 
Kingsford he should bave appealed against 
it. In my opinion there was no right of 
appeal under the Letters Patent against 
the order of Mr. Justice Kingsford, which 
was not an order of remand at all but 
merely an order directing the trial of a 
certain issue. The learned Vakil, for the 
appellant, admits that he is unable to pro- 
duce any authority to the effect that an ap- 
peal could have been maintained against 
the order of Mr. Justice Kingsford. In my 
opinion no appeal could have been filed 
under the Letters Patent and, therefore, 
the question whether the order made by 
Mr. Justice Kingsford was right or wrong 
may bə considered by us. Having heard 


before us as an 


t 


Vol. XLI] 
PARVATHAMMAL V, OHOKALINGA CHETTY, 


the arguments on both sides I have come 
to the conclusion that the-judgment under 
appeal is right and should be affirmed. 
It ił true that the respondent made 
certain definite allegations against the 
Manager of the appellant company and the 
servants of the company, which amounted 
to a charge of coercion as defined in the 
Contract Act, and that he failed to prove 
those allegations, but he also pleaded and 
proved a number of facts and circumstances 
which in the opinion of Mr. Sceroope 
brought the case within the purview of 
section 16 of the Contract Act. I agree 
with Mr. Seroope that the facts as found 
show that the manager of the appellant 
company was ina position to dominate the 
will of the respondent at the time when 
the satta was executed. I agree with him 
also that the contract is on the face of it 
unconscionable. In my opinion he was right 
in holding that it was the duty of the 
appellant company to prove that the 
contract was not induced by undue influence. 
The company did not prove this. It is 
suggested that they were misled by the 
terms of the third issue into supposing 
that they had to meet a charge of coercion 
and nothing else. I cannot accept the 
suggestion. The respondent's case was that 
the execution of the satta had:been brought 
about by “dab o najaiz” and he set out the 


whole of the facts which he proposed to 


.prove. The appellant company must have 
known that proof of some only of the 
respondent’s allegations would be sufficient 
to require them tosbow that the execution of 
the satia had not beer obtained by unfair 
means. I would affirm the decision of Mr. 
Justice Atkinson and dismiss this appeal with 
costs. 

CHAPMAN, J.—I agree, 

JWALA PRASAD, J.—I agree. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Crvit Revision Petition No. 181 or 1916. 
April 26, 1917. 

Present: —Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 
PARVATHAMMAL —PETITIONER—— 
versus 
CHOKALINGA CHETTY— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 3 2 (145— 
“Order”, meaning of-—-Quardians and Wards Act (VIII 
of 1890), ss. 34 (e), 36-—Order passed against guardian 
under 8. 34 (e) of Act, whether executable, 

Under section 34 (e) of the Guardians and Wards 
Act, the District Court directed the guardian ap- 
pointed by Court for the estate of a minor female 
to pay the sum of Rs. 1,600 to the guardian of the 
person of the minor step-daughter of the aforesaid 
minor for her marriage expenses. The money was 
not so paid. The ward attained marjority and ob- 
tained possession of the property. The step-daugh. 
ter’s guardian applied for execution of the order 
passed by the District Court as a decree of Court: 

Held, that the order was not one contemplated 
by section 2 (14) of the Code of Civil Procedure, and 
could not be executed under the provisions of that 
Code, the proper remedy being by a suit. [p. 342, 
col. 2: p. 343, cols. 1 & 2.] 

homma Somakka v. Kodidala Pedda Ramiah, 13 
Ind. Cas. 251; 86 M. 89; 22 M. L.J. 198; (1911) 2 
M, W. N. 519, followed. 


Petition, under section 115 of Act V 
of 1908, praying the High Court to 
revise the order of the District Court, 
Salem, in Revision Execution Petition No, 
14 of 1914, in I. A. No. 20 of 1908, 


connected with Original Petition No. 28 of 
1906. 


FACTS of the 
judgment. 


Mr. T. M. Vedantam (with him Mr. C. Pattabi- 
rama Atyangar), for the Appellant.—The order 
attaching the minor’s property is illegal; 
it is executed as one passed under the Code 
of Civil Procedure. Under the Guardians 
and Wards ‘Act only orders passed under 
section 36 (z) of the Act are executable. The 
question is whether this is an order of the 
kind contemplated by the section. Any- 
how this is an order passed against the 
guardian and there is no reason why the 
minor’s property should be attached in 
execution of that order. Komma Semakka 
y. Kodidala Pedda Ramiah (1) clearly lays 


case appear from the 


(1) 13 Ind. Cas. 251; 8€ M. 39: 22 M. D, J. 193; 
1911) 2 M, W. N, 519. 
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down that such an order cannot be executed 
as a decree. 


A regular, application for execution is 
put inas if it was executable under the 
proyisions of the Code of Civil Proce- 
dure. 


(Srinivasa ÅIYANGAR, J.—But suppose 
the Court passes an order that such money 
must come ont of the minor's estate, the 
attachment of the minor’s property in exe- 
cution of that order would not be illegal. | 


, Mr. T., R. Ramachandra Atyar (with him 
Mr. T. R. Krishnaswami Aiyar), for the Re- 
spondent ——The only question before the 
Court is whether an order passed under 
section 34 of the Act is executable as an 
order passed under section 36 (2). This 
is an order against the estate, and as such 
executable by the Court under the proce- 
dure prescribed by the Code of Civil Pro. 


sedure. The question is whether it is 
ah! order aha aA hy sestion 36 (2) 
of the Act. 


{Simivasa: Aryangar, J.—How is it exe- 
cutable as an order passed under the 
Codé-‘of Civil Procedure ? The definition 
of order in section 2 (14) of the Code refers 
only to orders passed adjudicating the rights 
of parties, and has no reference to orders 
öf this kind, | 


JUDGMENT. 


SPENCER, J.—One Anganna Chetti had 
three wives. At his death he left surviv- 
ing him a daughter by his first wife; 
named -Thayammal, and Parvathammal, 
his ‘third wife. Application was made .to 
thé*Distrist--‘Gourt of Salem to appoint a 
guardian for the estate of Parvathammal. 
As the result of a razinama put in by 
the contending parties, it was arranged that 
Chokkalinga Chetti should be guardian of 
Thayammal. Subsequently Gurunatha Chetti 
was - appointed by Court guardian of 
the person and property of the minor 
Parvathammal, . he being her own father. 
In 1908 an application was made to the 
Court to alloh a sum of money for the 
marriage expenses of the minor Thayammal. 
The District Judge, after considering all 
the circumstances of the case, fixed 
Rs. 1,600 as a proper sum to oe paid out 
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of the estate for the said marriage, and, 
on appeal to this Court, the order was 
confirmed. Parvathammal has now attain- 
éd majority and her guardian Gurunatha 
Chetti has been discharged. Chokkalinga 
Chetti now seeks to have the order, direct- 
ing the minors ‘guardian to pay Rs. 1,600: 
for the marriage expenses of Thayammal, 
executed under the Civil Procedure: Code 
by attachment and sale of the property: - 
of Parvathammal and the District Judge 
has made an order accordingly. 

Objection has been taken in appeal that: 
the Court was not competent to pass an 
order of this kind, as though it was an 
order passed between parties in execution 
orders passed under the Guardians and 
Wards Act, being by way of administra- 
tive directions to the guardian. 


Under section 34 of the Guardian al 
Wards Act, a guardian may apply, for 
the maintenance, education and advancement. 
of the ward and of such persons as are 
dependent on him, and for the celebration 
of ceremonies to which the ward or any 
of the persons dependent on him. may be 
a party, such . portion of the income of 
the property of the wardas the Court i may 
direst to be employed for that purpose. 
But this Act contains no provision for 
the execution of such orders as. decrees of 
the Court. It is, however, sought to 
justify the District Judge’s order by a 
reference ` to section 36, Civil Procedure ' 
Code. That section says: “The provisions 
of this Code relating to the execution of 
decrees shall, so far as they are applicable; 
be deemed to apply ` to the, execution cf 
orders” and. an “order” has ‘been, defined 
in section 2 (14) of the Civil Prodeduré 


Code as “the formal expression of ‘any 
decision of a Civil Court whioh, is not a 
decree”, I do not- think’ that’ the order 


passed by the’ District Judge in 1908 was 
such an order as is contemplated in this 
section. Moreover the order was one 
intended to’ be obeyed by the guardian 
appointed by the Court and to relate to 
the property of the minor who wasa 
ward of Court. There is now no guardian 
and no minor. Itis, therefore, not possible 
to execute it against Parvathammal, who 
has now become a major, without allowing 
her an opportunity to contest the order in 
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her own :vright.; In. Komma:,Somakka v. 
Kodidala :Pedda Ramiah (1), . to . which 
I. was a party;: it was.. pointed out by 
Abdur Rahim, J., that the Guardians and 
Wards Act does not provide any machinery 
for deciding upon and enforcing claims 
of third parties for or. against a ward, as 


those are left to be regulated by ordinary. 


proceedings by suits, 


We decided that.an order purporting to. 
the Guardians and. Wards 
‘enforced as a decree’ 


be made under 
Act could ` not be 
passed ina suit, ‘ 


‘Secondly, an attempt has béen made to- 
justify the order by relying on the fact that 
notice’ was given to Parvathammal of the. 
application and that she did ‘not object; 
that. the Court had no jurisdiction. In 
Komma Somakka v. Kodidala Pedda Ramiah 
(1) that point also was considered, but 
there the respondent’s Pleader did not 
attempt to argue that, if the Court did 
make an order withont jurisdiction alto- 
gether, any waiver of objection or consent 
on the part of a party would make it valid. 
I am clearly of opinion that if there is 
an, intitial absence of jurisdiction, the con- 
duct. . of the parties cannot validate an 
order ‘passed without such jurisdiction. 


“asthe: it is suggested that justice does 
not:;require the order to be set aside, 
that it is an order held by three Courts 
to be a fair oue, and, therefore, that we 
should not interfere in revision. In the 
previous proceedings, Parvathammal was 
represented by her ` 
Chetti, who has since been discharged. 
She has had no opportunity of raising any 
contention as to her personal liability to 
pay the sum now sought to be recovered, 
the order in that case being one of the 
nature of a direction to the guardian ap- 
pointed by Uourt. It is thus an open ques- 
tion whether Parathammal should justly be 
made to pay the sum. 


-I, therefore, consider that tie order 
uncer appeal was one that the Court was 
not competent to pass and it should be set 
aside with costs here and in the lower 
Court. 


SRINIVASA ÅIYANGAR, J.—I agree. The 
facts of the oase have been fully stated in 
the judgment just delivered, The order that 
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was passed' in favour of Chokkalinga 
Chetti on behalf of the minor girl Thayam- 
mal in the guardianship matter of Par- 
vathammal was in‘these terms: “I accordingly 
direct that the respondent (.e:, Gurunatha 
Chetti) pay this amount (viz. Rs. 1,600) 
to the petitioner (¢.e., Ghokkalinea Chetti)”. 
This order was passed under section 34, 
clause (e), of the Guardians and Wards 
Act, under which a Court may direct a 
guardian to apply“ the income of the pro- 
perty or if the ‘Court so directs the whole 
of the property ` for, among other things, 
the celebration of the ceremonies of any 
person who is dependent on a ward. This 
a direction to the 
guardian, over whom the Court has con- 
trol, to pay a certain.sum of money out 
of the funds of the minor in discharge of 
the liability of the minor’s estate. If 
this is obeyed by the guardian, that would 
be so far as between himself and the 
minor a good payment, and to that extent 
the guardian, will be discharged of his 
liability to account for that sum. But 
this does not, in my opinion, give any 
right to the person, to whom the money is 
directed to be paid, to enforce it as if there 
was a decree in his favour. The order, as 


- a matter of fact, does not purport to ad- 


judicate .upon the relative claims of the 
minor and the person who seeks to enforce 
the liability against the minor’s estate. If, 
for example, a person ealling himself a 
creditor of the minor’s estate applies to 
the Court for a direction to the guardian 
to discharge that debt, and if on enquiry, 
the Court comes to the conslusion that the 
liability is subsisting, and the debt is 
payable out of the minor’s estate, and 
makes an order to pay that debt, still I 
sonceive that the minor would be entitled 
to challenge the order or the amount of 
debt so directed to be paid. That is the 
nature of the order and I think there was 
nothing to execute. It was quite compe- 
tent to the person in whose favour this 
order was made to go to the Court which 
had jurisdiction in the guardianship matter 
and ask for a direction that the guardian 


“should pay the money or the income of 


the minor’s estatein his hands into Court 
and if he gets such an ord, the Court 
will be competent to pay the money on 
behalf of the guirdian or of the minor to 
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the person so entitled. But. I do not 
think that ‘this so-called order can be exe- 
cuted as if it was a decree. In this case, 
as has been pointed ont, the guardian has 
been discharged and the minor has been 
allowed to take possession of her pro- 


perty. 
One argument which was advanced by 
Mr. Krishnaswami <Ayyar is that at the 


time the guardian was discharged, in view 
apparently of some objection by the guardian 
` with reference to this order for pay- 
ment of Rs. 1,6C0 which he had not 
obeyed, there was. an undertaking by 
Parvathammal who had then attained 


majority that she would pay this sum. . 


That undertaking evidently was given in 
order that the guardian may be free from 
all liability with reference to this matter. 
But that, to my mind, does not, by itself, 
impose any liability on the minor, for it is 
not shown that that undertaking was given 
to or that agreement was made with 


Chokkalinga Chetti on behalf of Thayam-. 


mal, 

The next objection taken is, there having 
been notice to Parvathammal of an appli- 
cation made to execute this order and 
there having been an order for attachment, 
that order is res judicata and binding on 
her. But it is clear that she is entitled to 
raise the question that the order cannot be 
executed at all, in thatit is not an order 
within the meaning of section 36, Civil 
Procedure Code. I do not think there 
is any substance in the contention, and 
further it was quite open to the Court 
which previously passed the order, on 
objection made at a later stage, to vacate 
the previous order, if it came to the con- 
clusion that that order was ulira vires, as I 
think it was in this case. 


I do not wish to add anything with 
regard to the last contention of the learned 
Pleader, viz., that in this case we ought not 
to interfere in the interests of justice, for 
we do not know whether the order directing 
Rs. 1,600 to be paid ont of the minor’s 
estate is just of unjust. 

Petition allowet, 


F.R. P. 
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PUNJAB CHIEF COURT. 
Seconp Civi Appear No. 2137 or 1916. 
June 20, 1917. 
Present:—Mr, Justice Broadway. ° 
AMAR NATH AND ANOTHER-——PLAINTIFFS— 
APPELLANTS 
VETSUS 


RAGHPAT RAI—Devrenpant— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 41 (4) 
~— Order of discharge of guardian, not in express terms, 
effect of —Civil suit, whether barred. 

An order of discharge under section 41 (4) of the 
Guardians and Wards Act,in order to bar a civil 
suit by the minor against the guardian for rendition 
of acoounts, must be in express terms, and not by 
implication, -[p. 345, col. 2) 


Second appeal from the decree of the Dis- 
trict Judge, Jullundur, dated the 16th 
February 1916, affirming thatof the Munsif, 
Ist class, Jullundur, dated the 16th Feb- 
ruary 1915, dismissing the claim. 


Bakhshi Tek Ohand, for the Appallanta. 
Rai Sahib Lala Moti Sagar and Lala Rup 
Chand, for the Respondent. 


JUDGMENT.—The facts of the case ont 
of which this appeal has arisen are these: — 

(a) On 2nd June 1908 Raghpat Rai 
was appointed guardian under Ast VIIL 
of 1890 of the person and property of Amar 
Nath, his brother Maharaj and their sisters. 
He rendered annual accounts of his steward- 
ship and these accounts were duly audited 
at the instance cf the Court and passed. 
The accounts to the end of 31st May 1913 
were so audited by Lala Bishen Das, 
Munsif, and passed by “the Court cn 4th 
September 1913. 


(b) On 6th May 1914 Amar Nath 
attained majority and on 2lst May 1914 
applied to the Court, asking for the property 
to be made over to him, and on 22nd May 
1914 an order was issued to Raghpat Rai 
to doso. On 25th May 1914 a receipt 
by Amar Nath was filed relating to certain 
jewellery and moveable property, which 
had been made over to him. On llth June 
1914 Amar Nath filed a receipt in Court 
of what he had received, but stated that he 
desired to check the acccunts, and an order 
was accordingly passed giving Amar Nath 
one month within which to examine the 
accounts. 

(c} On 16th June 1914 Raghpat Rai 
putan appligation, to the effect that the 
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receipt filed by Amar Nath was not in order, 
andon 23rd June 1914 Amar Nath filed 
an application in Court objecting to the 
accounts and though no speeific allegation 
of fraud or misappropriation was made, the 
general tenor of this application is indicative 
of asuggestion of bad faith on the part 
of the guardian in his dealings with the 
property in his charge. | 

(a) On 27th July 1914- Raghpat Rai 
gave a copy of the accounts to Amar Nath, 
who was directed to examine them and raise 
any objections he wished to raise by 3lst 
“July 1914, on which date Amar Nath failed 
to put an appearance, whereupon the Court 
passed: the following order in vernacular: — 

“Raghpat Rai kasir Amar Nath hazir 
nahin, Raghpat Rai nagul bahiyat Amar 
Nath ko de chuka hai aur kul jatdad bhi 
hawala Amar Nath kar di hat. Lthaza 
Mugqaddama dakhil daftar howe.” 


(e) On the 26th August 1914 Amar 
Nath again filed an application similar in 
effect to that filed by him on the 23rd cf 
June and explaining his absence on 8lst 
July 1914 as due to his having fallen ill. 
Upon this application the District Judge, 
on Sth Ostober 1914, recorded an order in 
vernacular to the effect that the order passed 
by his predecessor quoted- above on 3lst 
July 1914 was an order discharging the 
guardian and that, therefore, no further 
enquiry could be made under Act VIII of 
1890, but suggesting that a civil suit might 
lie. 

Instead of taking any further action 
under Act VIII of 1890 Amar Nath 
instituted the present suit on 30th Novem- 


ber 1914 against Raghpat Rai for rendi- 
tion of accounts and in the plaint alleged | 


fraud, specifying three distinct acts. 
The learned Munsif dismissed the sait on 
a preliminary point, the. issue being 
“whether the sytt in its present form does not 
liz?” The learned Munsif held that the 
order, dated 3lst July 1914, was an order 
discharging the guardian and that, therefore, 
the plaintiff cculd not claim rendition of 
accounts, 
only lie on the ground of fraud, when such 
fraud is discovered after the guardian 
has been discharged, but that in the 
present case the plaintiff had not discovered 
any fraud subsequent to 31st July 1914, 
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On appeal by Amar Nath to the District 
Judge the decision of the learned Munsif 
was upheld, whereupon Amar Nath has 
preferred this second appeal through Mr. 
Tek Chand, and I have heard Mr. Moti 
Sagar on behalf of Raghpat Rai. 

Mr. Tek Chand’s contention was that 
section 41 (4) of Ach VIII of 1890 re- 
quired that an order of discharge should be 
expressly made and in support of this 
contention referred me to Nabaduipa Chandra 
Shaha v. Jugol Dasi Dassya (1), Kaniz 
Fatima v. Sajjad Hosain (2) and Nabu 
Bepurt v. Sheikh Mahomed (3). He also 
urged that the acts of fraud as stated in 
the plaint were as a matter of fact discovered 
by bis client subsequent to 3lst July 1914, 

In reply Mr. Moti Sagar urged that 
although no order was passed declaring 
the guardian to be discharged in express words, 
the Courts below have rightly construed 
the order. of S3lst July 1914, which was 
tantamount to an order of discharge. He 
laid stress onthe fact that the reapondent 
had been filing annual aecounts which 
had been duly passed and also referred to 
the fact that theappellant, since his coming 
of age, had been making certain allegations 
or insinuations against the correctness of the 
accourts and, therefore, when he failed to 
appear on 3lst July 1914, the Court must 
clearly have intended to discharge the 
guardian from his liability to render accounts. 

Section 41 (4) of Act Vill of 1890 is 
to the effect that “when a guardian has 
delivered the property or accounts as required 
by the Court, the Court may declare him 
to bedischarged from his liability save as 
regards any fraud which may subsequently 
be discovered.” It seems to me that the 
proper interpretation of these words is 
that the Court should expressly make the 
declaration therein contemplated. This 
declaration is cf considerable importance, 
as by it the guardian is relieved of his 
liability to render accounts to his former 
ward and, therefore, such an order, it is 
obvious, is of extreme importance to the 
parties concerned. 

The authorities cited by Mr. Tek Chand 
are in point. In Kamz Fatimi v. Sajjad 


(1) 7 Ind. Cas. 214,15 C. L. J. 87, 
(21 34 C. 211. 
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Hosain (2) “a Division Bench held that an 
order of discharge under section 41 (4) must 
be expressly made. This case was followed ` 
in Nabadwipa:Chandra Shahi v. Jugol Dasi 
Dassya (1) hy:.a Division Bench of the 
Caloutta High: Court, which held that an 
order under the section in question must be 
in express terms, and not by implication. In 
these circumstances I am of opinion that the 
decisions of the Courts below are erroneous 
and that the order of 31st July 1914 cannot 
be regarded as an order of discharge passed 
under section 41 (4) of Act VIIL of 1890.. 
The suit, therefore, lay and the respondent is 
liable to render accounts. 

In this view of the case it is not 
necessary for me to discuss the second 
point argued at the Bar relating to the 
discovery of fraud subsequent to an order 
of discharge. I accordingly accept this 
appeal and remand the case under Order 
XI, rule 23, Civil Procedure Oode, to 
the Primary Court for disposal of the other 
issues in the case. The st-mp on appeal to 
this Court will be refunded. Other costs 
will be costs in the cause. 

i 4 Appeal accepted. 


ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN First Civit APPRAL 
No. 364 or 1915. 

March b, 1917. 

Present: — Mr, Justice Tudball. 
LALTA PRASAD AND OTHERS-— 
DEPENDANTE— APPELLANTS 

versus © I MOn 
SHEORAJ SINGH AND OTHERS | 


PLAINTIFFS - RESPONDENTS A : 
Appeal—Court-fee —Mor ‘gage -q Redemption , sutt- 


Preliminary decree declaring plaintiff's right to. redeem, f 


eppeal against—Decree on accounts, appeal against — 
Consolidation of appeals. 


In a redemption suit the defendant denied’ the > 


plaintiff's right to redeem and: also challenged the 
amount on which redemption, was sought. The 
Court held that the plaintiff had the right'to re- 
deem and directed that ‘accounts be taken, 
Defendant appealed against this. decree, and the 
Trial. Court in the meantime went into the accounts 
and found a certain sum to be due. The defendant 
again appealed, claiming a higher sum: 

“Held, that the two appeals” should be consolidated 
and considered as one and that the full amount of 
Ceurt-fee should be realised as ifthe two appeals 
were ono appeal. [p. 846, col. 2.] > 
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Mr. P. N. Banerji (with him the Hon'ble 
Dr. Tej Bahadur Sapru), for the Appellants. 


r 


JUDGMENT. — (faa 15th, 191%) — . 
The facts of this case may bë briefly stated as - 


follows. The plaintiff-respondent:. brought 
a suit for redemption of a mortgage, The 


suit was resisted by the present appellant, - 
who denied the plaintiff’s right to redeem | 


and also challenged the amount on, which 
redemption was ought. The Court below 


i 
+ 


held that the plaintiff had the right to redeem , 


and directed that the accounts be taken. The 
defendant appealed against that decree. He 


paid the necessary Court-fees:and the appeal - 
was admitted. The Court below ‘has now gone . 


into the accounts and has found a:sum of 


about Rs. 37,000 to he dus 


The defend- - 


ant has again appealed and he claims A 
sum. of about Rs. 61,000. He has filed: 


The 
is the 


his appeal on a two-rupeé stamp. 
office reports that the Court-fee 


ad valorem” fee on the value of the’ appe le: 


The only argument before me is that the 
appellant has had to appeal once against. 


the preliminary, decree, that if was the fault ` 
of the Court. below in passing this pre- , 
liminary decree in two parts and that he 


ought not to be penalized thereby and 
made to pay Court-fees a second time. 
The’ first appeal filed is now pending, and, 


~ 


iù ‘my opinion, the two appeals should be ` 


considered ' as ‘one ‘and full amount of 


Court-fee realized asif the two appeals were l 


one appeal. “The amount which the Court 


below bas fonnd to be due to. the sub- ' 


mortgagee‘is a sum, of Rs.” £85, 399. The 
Court has orderéd that the amount due 
from". the: ‘mortgagor shall be devoted first 
of all ‘to’ the satisfaction of the sub mort- 
gage. ‘It is obvious that if the sum 


found due to the sub-mortgagee has bèn 
correctly ascertained, the amount payable by 
` the mortgagor, even if the appeal succeeds as |, 


to the amount, will not satisfy the sub-mort- 
gage. Therefore 
of the appeal the sum which has been 
found to be due to the sub-mortgagee 
must not be taken into consideration. The 
office will calculate the fee payable on the 
appeal as if the two appeals were one. 


in caleulating the value 


The sum already paid will be deducted — 


and the balance only will be recoverable. 
Let the office submit a report on this 
basis. -When the amount is ascertained, I 
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will fix, the time within which the deficiency 
should bé made good.” `” 





FINAL JOUDGMENT.—By my order, dated 
the 15th February of 1917, this appeal and the 
earlier appeal (F. A. No. 364 of 1915) have 
been consolidated into one appeal. The valua- 
tion of the appeal to this Court must be taken 
to be Rs. 61,000, and on that valuation 
a Court-fee of Rs. 1,250 must be paid. A 
Court-fee of Rs. 1,035 having been paid in 
the earlier appeal, and:.of Rs. 2 on this 
appeal, total Rs. 1,037, there is a deficiency 
of Rs. 218, payable by defendants-appel- 
lants in this Court. Let the deficiency be 
received, if paid, within gix weeks. 

Order accordingly. 


PUNJAB CHIEF COURT. 
Sgoonp Oivi Appears Nos, 1894 AND 1895 
or 1915. ` 
April 4, 1916. : 
Present:— Mr. Justice LeRossignol. 


DIWAN CHAND — PLAINTIRR— APPELLANT © 


VETSUE 
IMAM DIN AND OTHERS— DEFENDANTS- 
RESPONDENTS 
È AND 
VETSUS 
HARI CHAND AND otTHers—-Derenpants— 
RESPONDENTS. 


usim LA a by widow of her husband's pr 0 


perty—-Reversioners right, emtent of— Transfer of right 
to stranger, whether permissible —Transferee of right, 
locus standi of —Contr: act Act (IX of 1872), s. 23. 

A reversioner’s right to contest an alienation or 
sale by a widow of her husband’s property for want 
of necessity or otherwise is a personal one; and its 
transfer to a stranger, whether it is made in her life- 
time or after her death, is both illegal and opposed 
to ‘public policy as stimulating gambling i in litigal- 
tion, Consequently the transferee of sucha right 
has no locus standi to maintain a suit for recovering 
the alienated property, on the ground that the aliena- 
tion is an unauthorized one. [p. 348, col. 1.] 

Jawala Sahai v. Ram Singh, 2 Ind. Cas. 954, 133 P. 
L, B. 1909; 67 P, R. 1909; 98 P. W, R. 1909 and Debi 
Dayal Sahoo v. Bhan Pertap Singh, 31 C. 488 at p. 439; 
8 O. W. N. 408, followed. 


Second appeals from the deoree of the 
District Judge, Jhelum, dated the 31st 
March 1915, affirming those of the Munsif, 
first Class, Jhelum, dated the 21st December 
1912, dismissing“the suit. 


INDIAN OASEB. 


DIWAN CHAND—Praintivrr— APPELLANT 
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FACTS appear from the follewing jude- 
ment of the District Judge:— 

“This appeal and the cognate Appeals 
Nos. 112 and 113 of -1913 may all con- 
veniently be disposed of in a aingie judg- 
pan ; e Kai 


“All three are suits by the same plaint- 
iff as vendee to obtain possession of, the 
property sold to him by the same vendor 
in all three cases, which property he is 
obstructed in taking possession of not by 
his vendors, but by third persons on various 
pretexts. According to the plaintiff the 
property in each case-belonged to one Amir 
Chand, who was succeeded by his’ widow 
Maya Devi, and it was after Maya Devi’s 
death that the plaintiff acquired the pro- 
perties from Amir Chand’s' reversiouers, 
Muasanvmat Nihal Devi and Hari Chand. 


“The plaintiff is a Pleader, not indeed 
practising in Jhelum, close to which place 
the three properties are situate, . but he 
is the son of a Pleader practising in J helum, 
who has indeed conducted these cases for him, 
and, as he has in one case, No. 113: of . 1913, 
bought in the face of a Will ,executed 
by Musammat Maya Devi in favour of, ber 
nephew, Mana Singh, and.in the other two 
cases in the face of alienation , by. Musammat 
Maya Devi during her lifetime, it, is,difficult 
to come to any other conclusion than that.an 
enterprising Pleader has been deliberately 
purchasing mere litigation, The unpleasant. 
and disquieting feelings aroused by . these 
three cases are intensified by the ex- 
traordinarily large proportion of the. pur- 
chase-money which in each case. is said 
to have been paid at home. Thus in one 
of the three cases Rs. 460 out of Rs, 700 


was “paid at home; in another Rs. 600 out 
of Rs. 800; and in the third Rs. 1,250 
out of Rs. 1,500. I find it impossible in 


these a to believe that there 
have been any, honest and genuine trans- 
actions of sa A and I accordingly dismiss 
all three appeals with costs.” sar | 


Mr. ven Chand Narang, OF the Appel- 
lants. = 


- Mr. hiii O.and and Mr.“ Nihal ‘Chand 
Mehra, for Mr. Ganpat Raz, for the Réspond- 
ents, ia Appeal No. 1894.. 


Lala Hukam Dhani, for ihe. ‘Rezpondenty, 
in Appeal Now 1996. 
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JUDGMENT. 


Ix Arsana No. 1895 or 1915. 

The District Judge’s judgment in these 
cases is not very satisfactory, but as all neses- 
cary materials for a final judgment are on the 
record and appellant has been given full 
opportunity for argument, I can dispose of 
them at once. 

The case was one for possession of land, 
brought by the son of a Pleader, who 
alleged he had purchased their rights in 
the land from the coliaterals of a widow. 
The widow's vendees were third parties and 
the widow was dead when the collaterals 
conveyed such rights as they had to the 
plaintiff, 

The first Court found that the land had 
been acquired by the widow herself and 
that she had sold to her vendees for neces- 
sity. 

The District Judge dismissed the appeal, 
on the ground that the sale to the plaintiff 
by the collaterals was a very fishy transaction 
and he could not believe that any sale had 
in fact taken place. 

This finding is challenged in appeal before 
me and as the vendors admitted the sale, the 
findirg cannot be upheld. 

Appellant contends that the cases should 
be remanded fora decision onthe merits. 
I cannot adopt this course, for the plaint- 
iff’'s case on the face of it is unmaintain- 
able. Until the sales by the widow are set 
aside, the collaterals have no inheritance, all 
they have at the best is a right to sue for 
possession on the ground that the sales were 
not for necessity. 

But such a right is not transferable, 
whether in the lifetime or after the death 
of the widow. Jawala Sahat v. Ram Singh 
(1) is a case exactly in point, which I 
have great satisfaction in following. 

Again, it is obvious that the transaction 
between plaintiff and the collaterals was a 
“speculative affair, and even if Jawala Sahar 
vy. Ram Singh (i) did not apply, I should 
hold, following Deli Dayal Sahoo v. Bhan 
Pertap Singh (2), that the sale was opposed 
to public policy as stimulating gambling in 
litigation 


(1) 2 Ind. Cas. 954: 133 P. L. R. 1909; 67 P. R. 
1909; 98 P. W. R. 1909. 
(2) 3t C. 483 at p. 439; SU, W, N. 408. 


For these reasons I refuse to interfere and 


dismiss the appeal with costs. 
In Arrear No. 1&94 or 1915, 


The appeal is dismissed with costs. 
Appeals dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM Orver No, 121 or 1916. 
April 19, 1917, 
Present:—Mr. Justice Richardson and 
Mr, Justice Walmsley. 
BISWANATH BHATTACHARJEE—~ 
DECKEE-HOLDER—APPELLANT 
versus 


SAMESWAR SARMA BARUAH— 


JUDGMENT- DEBTOR—- RESPONDENT, 

Decree, construction of--Interest, right of creditor to 
appropriate payment towards—Contract Act (IX of 
1872), s. 60, applicability of, to decrees. 

An instalment decree made in a suit upon a 
hand-note ran as follows: “It is ordered that the 
defendants do pay to the plaintiff the sum of 
Rs. ?,888-8-0 with interest thereon at the rate of 12 
per cent. per annum * ¥*, The amount decreed * * 
to be paid in yearly instalments of Rs. 600 payable 
on July 15th each year * # # %,” 

Held, that under the decree interest was payable 
yearly and forthe parpose of the decree the year 
must be taken to end on the l4th July, and that the 
plaintiff was, therefore, at liberty, in the absence of 
any express or implied appropriation by the judg- 
ment-debtor, to appropriate, out of each payment as it 
was made, a sum sufficient to satisfy the interest 
due atthe date of the payment towards the satis- 
faction of the interest and to credit the balance 
only co the principal. [p. 349, col. 2; p. 850, 
col. 1. 

In the absence of any appropriation by the debtor, 
it is open to the creditor to apply the payments 
made by the debtor in the first instance towards the 
interest and the balance only towards the principal, 
[p. 349, col. 2; p. 350, col. 1.] 

There is no reason why this rule should not 
apply to a deeree when there ia an express provi- 
sion forthe payment of interest in the decree, 
whether the decree be an instalment decree or a 
decree of an ordinary kind. [p. 850, col. 2.] 

If money is paid by a debtor when there is interest 
dué to the creditor, unless the contract or decree 
provides to the contrary or the money is otherwise 
specially appropriated by the debtor, the creditor 
has a right to pay himself his interest. [p. 350, col. 
2; p. 351, col. 1.) 

When interest is payable under an express stipula- 
tion or provision, the interest becomes a debt ac- 
cessory to the principal debt and section 60 of the 
Contract Act is applicable. [p. 851, col. 1.] 


Appeal against the order of the District 
Judge, Assam Valley Districts, dated the 
4th Mareh 1916, affirming that of the 
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Subordinate Judge, Sibsagar, dated the 6th 
September 1915. 

FACTS of the casa appear from the 

judgment, 
- Baba Nitish Ohanira Lahiri (with him 
Babu N. O. Bardalat), for the Appellant.— 
The judgment-debtor applied for a certi- 
ficate of full satisfastion of the judgment- 
debt desresd aginst him oa 2lst Dasembar 
1903. The decree-holder oppəsed the appli- 
exition on the ground thas a cartain sum was 
still due. 

The point for determination in this appéal 
is the interpretation of the decree of the 
2kst Decembsr 1908, which ordered the 
judgment-debtor to pay to the plaintiff decree- 
holder the sum of Rj. 2,838 8-0 with interest 


theresn at the rate of 12 per cant. par 
aunum with costa of the suit, the amount 
decreed with costs to ba paid in yearly 


instalments of Ra. 600 payable on July Lith 
ex3h year. According to the terms nf the 
decree the annual amount of interest 
decreed ought first to be deducted out of 
the amount paid and the balance should 
then be applied towards the principal debt. 
Section 60 of the Contract Act is applicable 
here. See Guvoroo Doss Dutt v. Ooma Churn 
Roy (1), Bamundoss Mookerjea v. Omeish 
Ohunder Raee (2), Luchmeswar Sing Bahadur 
yv. Syad Lutf Ali Khan (3), Maharaja of 
Benares yv. Har Narain Singh (A) 

Babu Narendra Kumar Bose, for the 
Respondent.—The authorities cited in support 
of the case for the appellant had reference 
only to the practice as it existed then. 
The basis of the decree-holder’s caloulation 
would give rise to compourd interest which 
he is not entitled to get under the terms 
of the decree. The plaintiff must allocate 
the whole of each periodical payment to 
principal only, and this is clear if the 
judgment and decree are read together. 


JUDGMENT, 

RICHARDSON, J.—The case as it seems to 
me is really a simple one. It relates to 
an instalment decree, dated the 2lst Decem- 
ber 1908. The decree is founded on a judg- 
ment in these terms :-— 


(1) 22 W. R. 525. 

(2) 6 M. I. A. 289; I Sar. P. C. J. 542; 19 E. R, 108. 

(3) 8 B. L. R. 110.at p. 112; 2 Sar. P. C.J. 700; 2 
Suth. P. O. J. 461. 

(4) 28 A. 25; A. W. N. (1905) 167; 2 A. L. J. 585, 


“Defendant admits the claim but prays 
for an order to pay by instalments. Plaint- 
iff will get a decree with costs for the 
amount claimed to be paid in yearly instalments 
of Rs. €09 (six hundred) payable on July 15th 
each year with interest at 12 per cent. 
In default of any instalment the whole 
amount will be payable.” 

The decree itself rnns as follows: — 

“ Itis ordered that the defendant do pay 


‘to the plaintiff the sum of Rs, 2,853-8 0 


with «interest thereon at the rate of 1% 
per cent. per annum, with the costs of 
the suit. 


The amount decreed with costs to be 
paid in yearly instalment of Rs. 600 (six 
hundred) payable on July 15th each year. In 
default of any instalment the whole amount 
will be payable.” 

In the decree the words underlined Citalicis- 
ed) are printed and it may be that the printed 
form of which use was mide is nof as 
suitable for an instalment decree or fora 
decree of the ordinary kind. But reading 
the judgment and the decree together the 
meaning seems clear. The amount decreed 
excluding the costs is Rs. 2,888-8-0 
with interest at 12 per cent. per annum, 
The decree makes it clear thatthe interest 


‘is payable yearly and for the present 


purpose the year must be taken to end on the 
14th July. No doubt the payment of interest 
on interest is not directed, but on every 
15th July the decree holder became en- 
titled to the interest acerned dus on 
the amount of his claim or the balance of 
that amount. 


The judgment-debtor regularly paid 
Rs. 600 and the question is now one of 
accounting. The judgment debtor did not 
expressly or impliedly appropriate these 
payments to principal. The plaintiff, thorefora, 
contends that he was at libarty to appro- 
priate out of each payment as it was made 
suffisisut to satisfy the interast due at 
the date of the payment, and to credit 
the balance only to principal. The judg- 
ment-debtor, on the other hand, contends 
that tha plaintiff was obliged to allosate 
the whole of each periodical payment to 
principal and to take nothing for interest 
so long as there was any principal due. 
So far as I can see there is nothing in 
the decree which entitles the defendant to 
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have the account ‘taken on that footing. 
Interest was expressly made payable by 
the decree. The ‘amount decreed comprised 
the principal debt‘and the debt annually 
due on acedunt- ‘of ‘interest. On’ general 
principles, in the absérice at any rate of 
any appropriation’ ‘by the debtor, it was 
open to the creditor-“to' divide each sum 
of Rs. 600 betweeh':principal and interest, 


as he did, and to “take” up his account 


accordingly. 

: In other words the 
the general rule which the Courts have 
long recognised. “It is usual,” said the 
Sadar Diwani Adalat in 1827 [ Goverdhun 
Das v. Waris Ali (5)),° till the whole amount 
of interest is paid to carry any Sums 
received to the account of interest ‘and not 
of principal.”” The case was, ‘cited before 
tke Privy Council in Bamwna oss Movkerjea v. 
Umeish Ohunder Raee (2). J udgment was 
delivered by Sir William Maule who said 
this:—“Their Lordships during the argument 
in this case “intimated their opinion on thë 
main question, aime’, whether the pay- 
ments .made should be ascribed exclusively 
to principal, and, no. part of them to inter sti 
expressing . their. opinion, that the course 
adopted was the ordinary’ one, and | that 
the construction, of. ‘this * ‘instrument is one 
which does no*point out any ather, namely, 
that the payments Should be applied ih 
the first instance to interest, and’ ‘to principal 
only so far as those payments: exceed the 
interest due. That , is „the ,main point in 
question and their Lordships entertained 
no doubt at all about it.’ The rule was 
again applied by ‘the Privy Council in 
Luchmeswar Sing Bahadur v, Syad Tiutf Ali 
Khan (3). The head-note is as follows i— 
“Where payment was made upon a bond, 
the amount paid being less’ than the aherat 
due, held the paymént ought to-go to 
reduce the amount of. interest due, and 
the creditor in a suit upon ‘the bond: was 
entitled to a decree: ` for the’ principal 
and balance: of interest up” to date of 
desree.” The report states that when the 
appeal’ was opened; their Lordships intimated 
that unless the ‘learned’ Counsel could “batisty 
thèm that there had been an ‘appropriation 
at the time’ of paymerit: to the: payment 
of the, Principal, the sedhan had a ' right 


case falls, within 


(5) 4 Select Reports 330, 7 Ind, Deo, ce s.) 246. 


terest would not be added to principal. 


to consider it as a payment on account 
of the interest. It seems to have - been 
argued {as it: has been argued before us 
in the present case) that the result of 
adopting the rule was ‘virtually to allow 
the creditor compound: instead ‘of simple 
interest: Their Lordships delivered a short 
judgment but took occasion expressly to ob- 
serve that “there has been no calculation so 
as to give compound interest.” Reference 
may also be made to the decision of Sir 
William Markby and Romesh Chunder Mitra, 
JJ. Gooroo Doss Dutt v. Ooma Ohurni Roy 
(1) ånd sto‘ the decision of the- Allahabad 
High ‘Contt in Maharaja of Benares v. Har 
Narain i Singh (4). The rule is so well 
established that but for the respect due to the 
Courts -below and to my learned brother, I 
should hardly have thought it necessary to 
cite authority at all. TEEKS ; 
Most of the casésereldte tò bondsswontain- 
ing an express stipulation fom the payment: of 
interest, but in Gooroo Dutt’s case (1) the rule 
Wag applied to payments on account of a 
deéretal debt. Nor is there any reason why 
the rule’should not apply when there’ is an 
e press: provision for the payment of inférest 
in“ “decree, whether the decree be amin- 
atalment ‘decree orsa decree of ‘the ordinary 
kind. Take ‘for instance a decree for 
Rs, 1,000 “with interest at 5 per cent. per 
annum. If at the end of a year a sum of 
Rs. 100'is realized the judgment-debtor would 
bə entitled to appropriate Rs. 50. for. the 
interest due. 
-A5 to the argument that the rule virtually 
allows compound interest, it may be Wàt 
when the amounts paid on account are regu- 
larly paid and are always sufficient to satisfy 
the interest’ due, so that the interest is never 
in arrears, the resulf as regards the total 
amount paid is the same as allowing com- 
pound interest, or as though the instalments 
paid were credited to principal and the in- 
terest due were added to principal. But this 
would not always be so. For. instance, if 
nothing be paid on. a debt carrying simple 
interest for two years, the interest due. for 
the first year would not be added to pringipal, 
so, too, if the amount paid on account be less 
than the interest due, the balance of the.in- 
“The 
point is that when the money is paid there 
is interest due to the creditor and unless the 
contract or decree provides to the contrary, 
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or the money is otherwise specially appropriat- 
ed by the debtor, the creditor has a right 
to pay himself his interest. 

The principle underlying the rule appears 
to'be this, that when interest is payable under 
an express stipulation or provision, the in- 
terest becomes adebt accessory to the principal 
debt and section 60 of the Contract Act is 
applicable (Pollock and Mulla’s Indian Con- 
tract Act, 2nd Edition, page 260). 

One point remains. On the 28th July 1909, 
the decree-holder filed an application praying 

“that the decree. may be amended in Bon- 
formity with the judgment,” The applica- 
tion does not state in what respect the ‘decree 
was not in conformity with the judgment. 
The. judgment» debtor presented a counter- 
petition, in, paragraph 4 of which he stated 
“that if the Court passes orders for pay- 
ment of interest onthe whole sum decreed 
along with the instalment of Rs. 600, the 
defendant will not be in a position to. pay 
the same, and if the defendant in that case 
fails to pay the kist, the plaintiff, no doubt, 
will not let htm off easily.” The learned 
Subordinate Judge before whom the matter 
came, contented himself with saying that he 
was not inclined to amend the decree as too 
much time had elapsed. It is suggested that 
what the decree-holder asked for by way of 
amendment was a direction that the judg- 
ment-debtor should pay on each 15th July 
not only the sam of Rs.. 600 but also the 
interest due to date, and that this request 


showed that he meant to allocate each pay-- 


ment of Rs. 600 in its entirety to principal. 
In my opinion no such declaration of inten- 
tion can be extracted from the petitions and 
the order of the Subordinate Judge. The 
fact; if it ba a fact, that plaintiff wanted the 
instalments increased from Rs. 600 to Rs. 600 
and interest due is no proof of any intention 
on his part, if he received instalments of 
Rs. 600 only, to allocate the whole to a 
pal, 


. The. Courts below decided in favour of the 
defendant, It may be that their sympathy 
was with him but for the reasons indicated 
their orders should, in my opinion, ‘be dis- 
charged. 
of the decretal debt granted by the first 
Court. must be set aside and an order drawn 
up stating the amount still due on. the basis 
aboye indicated. 


The certificate of full satisfaction: 


As regards costs, I do not myself see any 
reason for departing from the usual rule, but 
as my learned brother thinks differently, 1 
do not press the point. The appeal will, 
therefore, be allowed without costs. 

WaALMSLEY, J.—This appeal has caused 
me much difficulty, and if it were neces- 
sary fo state a general rule as to the 
manner of calculating interest on an ordinary 
decree for money, I fear I could not agree 


with my learned brother, The case of 
Gooroo Doss Dutt v. Ooma Okurn Roy (1) 
deals with the question, but witb ali 


deference to the learned Judges, I doubt 
whether their statement “of the rule usually 
adopted in this country” is correct at the 
present day. Moreover, I think that a 


method of calculation which has the prao- 


tical effect of allowing’ compound interest 
cannot be distinguished from compound 
interest, and should be acknowledged as 
such, 

In the present case, however, the plaint 
and the written statement with the judg. 
ment passed thereon, supplemented by the 
decree-holder’s petition for amendment with 
the debtors: petition in reply, make it 
plain that the arrangement between the 
parties was that the amount due under 
the decree should continue to bear interest 
at the rate stipulated in -the, handnote 
in the same manner as if the debt were 
still due- under the handnote and not 
under the decree, and that the only 
relief granted to the debtor, was that he 
should pay off the debt in regular in- 
stalments, instead: of becoming liable 
immediately to execution proceedings for 
the entire amount due under the decree, 
There is no uncertainty about the manner 
in which, by custom and authority, in- 
terest would be calculated under the hand- 
note. I, therefore, agree that the appeals 
should be allowed, but without any order 
as to costs. 


Appeal allowed, 
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KHUSHALI RAM © GOKUL GHAND, 
ALLAHABAD HIGH COURT. 
Seconp Civin Appra No. 1349 or 1915. 
May 26, 1917. 
Present: —Mr. Justice Tudball and 
Mr Justice Rafique. 


KHUSHALI RAM—Dersnpant—APpPELLANT - 


versus 


GOKUL CHAND—Ptatrntirr — RESPONDENT, 

Civil Procedure Code (Act F of 1908), s. 20 (c)— 
Cause of action~Jurisdiction—Decree obtained by 
fraud, suit to set aside. 

Defendant fraudulently obtained a decree in the 
Court of the Second Munsif of Sirajgang in Lower 
Bengal, and having got the decree transferred 
for execution to Agra, putit into execution and 
caused the plaintiff to be arrested. The latter 
thereupon brought asuit at Agra for a declaration 
that the decree obtained by the defendant was a 
nullity and for damages on account of loss of 
reputation and for physical and mental pain: 

Held, that the Agra Courts had jurisdiction to 
‘entertain the suit, inasmuch as a material portion 
of the plaintiff's cause of action had accrued to 
him at Agra. [p. 352, col. 2,] 

Umrao Singh v. Hardeo, 29 A. 418; A. W. N. (1907) 
112; 4 A. L, J. 392; Dau Dial v, Munna Lal, 24 Ind. 
Cas. 978; 12 A. L. J. 955; 86 A. 664, distinguished. 


Second appeal from a decree of the 
District Judge, Agra. 


The Hon’ble Dr. Tej Bahadur Sapru (with 
him Messrs. J. M. Baner; and Bhagwati 
` Shankar), for the Appellant. 


Mr, Uma Shankar Bajpai (for Mr. S. E. 
Dar), for the Respondent. ` 


JUDGMENT.—This is a defendant's 
appeal. The facts found by the Court below 
are that the defendant fraudulently obtained 
a decree in Suit No. 1445 of 1913 in the 
Court of the Second Munsif of Sirajganj, 
District Pabna, in Lower Bengal; that he had 
the decree transferred for execution to the 
district of Agra in these Provinces, and 
that he there put it into execution 
and caused the plaintiff to be arrested, 
“The plaintiff on these facts asked for the 
following reliefs—first, that it might be 
declared that the Decree No. 1445 of 1913 
passed by the Court of the Second Munsif 
of Sirajganj, District Pabna, is fraudulent 
and null and void and has been given 
without jurisdiction-and power and that it 
is ineffectual as against the plaintiff; secondly, 
that a perpetual injunction may be issued 
prohibiting and restraining the defendant 
from taking out execution of the said 
decree as against the person of the plaintiff 
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and his property situate within the jurisdic- 
tion of this Court, and that the security, 
which the plaintiff was required to furnish 
at the time of his arrest in executiqn of 
the said decree, should be cancelled; thirdly, 
that the sum of Rs. 200 as damages on 
account of loss of reputation and pbysical 
and mental pain, together with future interest, 
may be awarded against the defendant. 


The Court below bas decreed the plaintiff’s 
claim and bas awarded the sum of Rs, 100 
as damages against the present appellant, 
The plea taken before us is that the Courts 
below had no jurisdiction to entertain the 
suit. Reliance has been placed on two 
decisions of this "Court, one in Umrao Singh 
y. Harileo (1) and the olori in Dau Dial v. 
Munna Lal (2), Both these cases are easily 
distinguishable from the present case. In 
neither of these cases did the defendant go 
further than to obtain a fraudulent decree 
in Calentta. In the case of Dau Dial y. 
Munna Lal (2), to which judgment one of us 
was a party, the facts were clearly held to 
be distinguishable from those of the case 
of Banke Behari Lal y. Pokhe Ram (8), In 
this latter case it was pointed ont that not 
only had thedecree beenobtained fraudulently 
but that further steps had been taken and 
property had been attached in execution of 
the decree in Cawnpore. This was also 
the case in Jawahir v. Neke Ram (4). In 
both these two latter cases it was held that 
the Courts in these Provinces had jurisdiction 
to entertain the suit, and in the present case 
it is quite clear that a material portion of 
the plaintiff’s cause of action acerned to him 
in these Provinces. It is here that the 
decree was executed and he was arrested. 
Qaoting from the decision in Dau Dial v. 
Munna Lal (2), “A plaintifi’s cause of action 
consists of every fact which it would be 
necessary for the plaintiff to prove, if 
traversed, in order to support his right to 
the judgment of the Court.” One of the 
material facts the plaintiff in the present — 
case would have had to prove, if it had 
been denied, was the execution of the decree 
and his arrest thereafter within the jurisdic- 
tion of the Court. We have no hesitation 


(1) 29 A. 418; A. W. N. (1907) 112; 4 A. L, J, F92, 
(2) 24 Ind. Cas. 978; 12 A. L. J, 955; 36 A. 564. 
(3) 25 A, 48; A, W. N. (1902) 179. ` 

4) 28 Ind. Cas. 502; 13 A. L. J. 190; 87 A, 189, 
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whatsoever in holding that the facts and the 
circumstances of the presentcase clearly go 
toshow that part of the plaintiff’s cause of 
action arose in these Provinces and that the 
Courts below had jurisdiction to entertain 
the suit. They had jarisdiction to declare 
that the decree- was fraudulent and null 
and void as against the plaintiff. They had 
jurisdiction to grant a perpetual injunction 
which he demanded and to decree the damages 
which they found he had suffered. In our 
opinion there is no force inthis appeal. We, 
therefore, dismiss it with costs, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Letrens Patent Appeau No. 137 or 1915. 
April 28, 1917, 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
SYEDUNNESSA KHATUN—P.atntirrF—~ 
APPELLANT 
versus 
AMIRUDDI AND anotoer—Derenpants— 


RESPONDENTS, 

Rent-decree--Decree-holder ceasing to be sole land- 
lord, at time of sale, effect of—Execution-sale, effect 
of, on status of decree-holder—Bengal Tenancy Act 
(B. O. VIII of 1885), Chap. XIV—Precedent, value of. 

The legal effect of an execution sale should 
depend upon the status of the decree-holder at the 
time proceedings for sale are taken by the Court 
at his instance. [p. 357, cols. 1 & 2.] 

Where a landlord decree-holder continues to be 
the sole landlord at the date of his application for 
execution of a decree for rent, and in his character 
as landlord decree-holder takes the necessary steps 
for sale of the defaulting under.tenure in conform- 
ity with the statutory provisions in Chapter XIV 
of the Bengal Tenancy Act, the effect of the execu- 
tion sale is to pass the under-tenure, and not 
merely the right, title and interest of the tenant, 
to the purchaser, even though the deerce-holder has 
lost his interest partially or entirely as landlord before 
the actual sale. [p. 357, col. 2,] 

The history of judicial opinion on the question of 
the effect of the cessation, partial or entire, of the 
interest of a landlord on his right to enforce reali- 
sation of arrears of rent by sale of the tenancy 
under the special procedure of Chapter XIV of the 
Bengal Tenancy Act reviewed.  [p. 355, aol. 2; p. 
356, cols. 1 & 2.] 


The language of a judicial pronouncement must be 
understood as spoken in reference to the facts 
under consideration and limitedin meaning by those 
facts, [p. 357, col. 1.] 
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Appeal against the decree of Mr. 
Justice Mullick, dated the 30th July 1915 
in Appeal from Apzellate Decree No. 1666 
of 1914. 

FACTS material will appear 
following judgment of 
MULLIOK, J.— There were three under-tenures, 
namely, Osat Talug Naba Kishore, Howla 
Chandra Shekhar and Howla Haranath, the 
proprietors of which were the Guhas, In 
1290 B.S. the Guhas mortgaged to one 
Raj Kumar half of the Osat Taluq and 
half of the Howla Chandra Shekhar. By 
a kobala, dated the }5th Ora 1295 B. S. 
they then sold their proprietary interest 
to the plaintiff and on the same date 
executed a dar-mirash kabuliyat in her 
favour, On the 18th Magh 1296 B.S. being 
unable to pay the dues on the mortgage 
of 1290, they executed a kistband: in favour 
of Raj Kumar. Raj Kumar sued upon 
his mortgage on 13th Falgoon 1308, and 
obtained a decree on the 10th November 
1897, corresponding to 24th Kartick 1304 
B.S. In 1908 the plaintiff sued the Guhas 
for arrears of rent in respect of the dar 
mirash and after realising some money in 
execution, eventually brought the tenure to 
sale on the lth February 1905 and pur- 
chased it herself. It appears, however, 
that the sale in execution of Raj Kumar’s 
mortgage-decree was held on the 20th 
January 1909, and that, at this sale, the 
Barisal Loan Company purchased one of 
the properties, namely, the half of Howla 
Chandra Shekhar. | 

In Suit No, 268, out of which arises the 
Second Appeal No. 1460 of 1914, the plaint- 
iff sues the defendant Ratan Khan for 
khas possession after annulment of in- 
cumbrances, which are alleged to consist 
of a Nim Osat Howla and an Osat Howla 
created by the darmirashdars, the Guhas, 
and described in Khewuts Nos. 56 and 58 of 
the recent Cadastral Survey Record. 

In Suit No. 269, ont of which arises the 
Second Appeal No. 1667 of 1914, the same 
prayer is directed against the defendant 
Aswini Kumar in respect of two under- 
tenures —Osat Howla Mathura Nath and 
Osat Howla Chandra Kumar as desoribed in 
Khewats Nos. 61 and 73 in the Survey Record. 

In Suit No 270, out of which arises 
the Second Appeal No. 1666 of 1914, 
the defendant is Amiruddi and the nnder- 


from the 
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tenure is a Nim Osat Howla as deseribed 
in khewat No 57. 
I shall take np these cases separately. 
Surrs Nos. 268 anp 269, 


In these suits, the Court below bas found 
that owing to the non-service of notices 
the plaintiff is only entitled to rent. In 
second appeal, it is now urged that the 
plaintiff has no title and that the whole 
suit shall be dismissed, because the kobala 
of 1295 by the Gulas in favour of the 
plaintiff was not duly registered within 
the meaning of the Registration Act, in- 
asmuch as no part of the property was 
situated within the Sub-Registry of Barisal 
where it was registered. Now the kobala 
alleges that one of the properties, namely, 
the Osat Taluq Naba Kishore, is situated 
within the jurisdiction of the Sub-Registry 
of Barisal. The view that the Courts below 
appeared to have taken is this that although 
there was some evidence to show that, 
af the time of the Yhakbust Survey, 
no part of the lakheraj Osat was situated 
within the Sub-Registry of Barisal, yet 
from other circumstances it is proved that 
a different state of affairs existed at the 
time of registration. In my opinion, this 
is a finding of fact which oannot be 
reversed in second appeal. Further, there 
is a clear finding in the judgment of the 
learned Subordinate Judge to the effect 
that the plaintiff has been in possession 
for twelve years since the execution of the 
kobala, It is urged that there is no find- 
ing that there has been twelve years’ conti- 
nuous possession. In my opinion, taking the 
judgment of the learned Subordinate Judge 
together with the judgment of the learned 
Munsif which it affirms, there can be no 
doubt that it has been found by both the 
Courts that the plaintiff had been in son- 
tinuous possession since her purchase... The 
defects, therefore, if any, with regard to 
the registration, have been cured. I also 
notice that there was an admission in the 
kobala executed by the defendants in favour 
of the dar-mitrash waradar of the Guhas of 
he title of the plaintiff by purchase. It 
is submitted before me that that admission 
ws made inadvertently. It is, however, 
an item of evidence and the Courts below 
were entitled to draw an inference from 
it. The title of the plaintiff, therefore, 
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being fonnd, the decree of the learned 
Subordinate Judge is correct. Appeals Nos. 
1460 and 1667 of 1914 will, therefore, be 
dismissed. As nobody appears for tHe re- 
spondents, there will be no order of costs. 


Suir No. 270. 


In this suit the only point in addi- 
tion to that relating > registration 
already dealt with above is whether at 
the time of her purchase at the auction- 
sale the plaintif had the 1!6-annas interest 
in the property. It is established . that 
the Loan Company had purchased the 
half share of the Howla Chandra Shekhar 
at the mortgage sale on the 20th January 
190°. Therefore, on the 15th February 
1909, when the plaintiff brought the dar- 
mirush tenures to sale, the plaintiff was 
not the 16 annas landlord in respect of 
those properties. Therefore according to 
the ruling of the Privy Council in Arthur 
Henry Forbes v. Maharaj Bahadur Singh (1) 
the plaintiff was not the purchaser in execu- 
tion of rent-decree. This ruling of the Privy 
Council, as I understand it, overrnles the deoi- 
sion of the Full Bench in Khetra Pal Singh 
vy. Kritarthamoyi Dassi (2), upon which 
both the lower Courts have relied. The 
decree of the learned Subordinate Judge 
will be set aside and the plaintiff will get 
a declaration of her title in respect of 
her share. The appeal is, therefore, decreed 
with costs, although the respondents do not 
appear. l 

Mr. A. K. Fuzlul Hug (with him Babu 
Rali Prosonno Piplai), for the Appellant.— 
The present case is on all fours with the 
Fall Bench case of Khetra Pat Singh v. 
Rritarthamoyt Dassi (2). The Privy Council 
decision.in the case of Arthur Henry Forbes 
vy. Maharaj Bahadur Singh (1) has not 
overruled the Full Bench case. The facts 
of the Privy Counsil case are entirely differ- 
ent from the facts of this case and also of the 
Full Bench case. There may be found some 
observations inthe Privy Council judgment 
which might seem to be against my conten- 
tion. But what the Privy Council actually 
decided does not, in any way, go against 


(1) 23 Ind. Cas. 632; 18 C. W. N. 747; 41 C. 926; 15 
M. L, T. 380; (1914) M. W. N. 397; 12 A. L. J. 653; 27 
M. L. J. 4 1 L. W. 1059 (P. 03. 

(2) 33 C. 566; 10 C. W. N. 647; 30. L. J. 470, 
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my oase. Itholds that unless a decree-holder 
continues to be the solelandlord at the time 
when he applies for execution of the decree 
for rent, the gale of the tenure that takes 
place cannot be a sale under the Bengal 
Tenancy Act. But in this case, what are the 
facts? The interest of the landlord remained 
vested in the decree-holder at the time when 
application was made for execution of the 
rent-decree by the sale of the tenure. All 
the steps necessary to be taken for execution 
of the rent-désree had been taken by the 
decres-holder while he retained the character 
of a sole landlord. The merefact that at the 
time of the actual sale, the decree-holder 
ceased to be the landlord cannot prevent the 
sale from being one under the Bengal 
Tenancy Act. After the application for 
sale, what remained to be done was the 
mere mechanical duty of the Court 
Officers to sell- the tenure by auction. As 
the decree-holder was the landlord at 
the time he applied for sale of the tenure 
in execution of his rent-decree, and as he 
intended to sell the tenure under the Bengal 
Tenancy Act, the entire tenure passed by the 
sale and not merely the right, title and 
interest of the tenant. 


Babu Abinash Ohandra Guha, for the 
Respondents.—This case is governed by the 
Privy Council case of Arthur Henry Forbes v. 
Maharaj Bahadur Singh (1), ‘which has over- 
ruled the decision in the Full Bench case of 
Khetra Pal Singh v Kritarthamoyi Dassi 
(2). The Privy Council decision has the effect 
of restoring the case of Hem Chunder Bhunjo 
v. Mon Mohini Dassi(3), which was overruled 
by the Full Bench case. The sale of a tenure, 
in order to bea sale under the Bengal Tenancy 
Act, must be a sale held while the deeree- 
holder remains the sole landlord. To determine 
the legal incidents ofa sale, we must look to 
the time when the sale actually took place and 
not tothe time when the application was 
made for the sale. The Privy Council 
decision shows that unless the decree-holder 
remains the landlord at the time of the 
actual sale, the sale would be one under the 
Civil Procedure Code and not under the 
Bengal Tenancy Act, 


Mr, A, K. Fuzlul Hug, in reply. 


iNDLAN 


(3) 3 C. W. N. 604, 
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MOOKERJER, J.—-This is an appeal, under 
clause 15 of the Letters Patent, from the 
judgment of Mr, Justice Mullick ina suit 
for recovery of possession of land on declara- 
tion -of title. The case for the plaintiff is 
that, on the 19th February 1908, she 
obtained a decree for rent against an 
under-tenure-holder, that she executed the 
decree in accordance with the special pro- 
cedure prescribed in Chapter XIV of the 
Bengal Tenancy Act, and that on the 
15th February 1909, she purchased the 
defaulting under-tenure at the execu- 
tion sale. When she proceeded to take 
possession of the property through Court 
on the 17th July 1909, the present 
defendants declined to deliver up posses- 
sion to her on the allegation that they 
were in possession as holders of a subordinate 
under-tenure lawfully created by the de- 
faulter. The plaintiff thereupon proceeded 
to annul the alleged incumbrance by service 
of notice in accordance with the provisions 
of section 167 of the Bengal Tenancy Act, 
and, subsequently, on the 7th July 1911, 
instituted the present suit for sjectment of 
the defendants. The defendants pleaded 
that inasmuch as a half share of the 
interest of the plaintiff as superior landlord 
had been sold in execution of a mortgage- 
decree against her on the 20th January 
1909, and as, consequently, she had ceased 
to be the sole landlord on that date, the 
sale held on the 15th February 1909 operated 
not as a sale under the Bengal Tenancy 
Act, but only as a sale of the right, 
title and interest of the judgment-debtor 
under the Code of Civil Procedure. The 
Trial Court overruled this contention and 
decreed the suit. On appeal to the Subordi- 
nate Judge, the decree of the Court of 
first instance was affirmed. On second 
appeal to this Court, Mr. Justice Mullick 
has held that the contention of the defend- 
ants must prevail on the authority of the 
decision of the Judicial Committee in Arthur 
Henry Forbes v. Maharaj Bahadur Singh (1) 
and in this view, he has dismissed the suit, 
The question of the effect of the execution 
sale held on the lth February 1909 ig 
the sole point for consideration in the present 
appeal, 

The history of judicial opinion on the 
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question of the effect of the cessation, 
partial or entire, of the interést of a land- 
lord on his right to eaforce realisation of 
arrears of rent by sale of the tenancy 
under the special procedure prescribed in 
the Bengal Tenancy Act, may be briefly 
reviewed. In Hem Chunder Bhunjo v. 
Mon Mohini Dassi (3) the interest of the 
landlord .ceased after he had obtained a 
decree for rent in respect of saleable under- 
tenure. It was ruled by O'’Kinealy and 
Ameer Ali, JJ., that he could not there- 
after bring the tenure itself to sale in 
execution of the decree in conformity with 
the special provisions of the Bengal Tenancy 
Act. In Chhatrapat Singh v. Gopi Ohand 
Bothra (4) the landlord lost his interest 
after the institution of the suit-for arrears of 
rent and before the decree was made in 
his favour. It was ruled by Macpherson 
and Ameer Ali, JJ., that the dearee so made 
had all the characteristics of a rent-decree 
under the Bengal Tenancy Act. In Srimant 
Royv. Mahadeo Mahata (5) the landlord 
lost his interest before the institution of 
the suit for arrears of rent, by reason 
of the expiry of the term of his own lease. 


‘+ lt was ruled by Harington and Brett, JJ., 


that he could, in execution of his decree 
for rent, sell only the right, title and 
interest of the tenant as existing at the 
time of the sale. In this state of the 
authorities, the matter came before a Full 
Bench of this Court in the case of 
Khetra Pal, Singh v. Kritarthamoyt Dassi (2). 
In that case, the landlord had parted with 
-her interest after she had obtained a 
decree for arrears of reat and before she 
applied to execute the decree. It was 
ruled that the decree was capable of exe- 
cution as a rent-decree at her instance. 
Sir Francis Maclean, C. J, held that if 
at the time when the rent suit is institut- 
ed and the rent-decree made, the plaintiff 
is still the landlord, the decree is liable to 
be executed at his instance as a rent-decree, 
notwithstanding that he has parted with 
his interest as landlord before he applies 
for execution. It may be observed that 
the Full Bench dissented from the decision 
in Hem Chunder Bhunjo vy. Mon Mohini Dassi 


(4) 26 C. 750; 40. W. N. 446; 13 Ind. Deo. (N. s.) 
080. 
(5) 31 C. 550; 8 C. W, N. 531. 
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(3) which was indistinguishable on the facts. 
We come finally to the decision cf the 
Judicial Committee in Arthur Henry Forbes 
v. Maharaj Bahadur Singh (1). There, the 
landlord lost his interest before the institu- 
tion of the suit for arrears of rent and 
was consequently not tbe landlord at the 
time when the decree was obtained or the 
application was made for its execution A 
Division Bench of this Court, Rampini and 
Sharfuddin, JJ. {Maharaj Bahadur Singh v. 
Forbes (6)] held that the decree operated asa 
decree for rent. The Court treated the -deci- 
sions in Hem Chunder Bhunjo y. Mon Mohini 
Dassi (3) and Srimant Roy v. Mahadeo Mahata 
(5) as overruled by the Full Bench in 
Khetra Pal Singh v, Kritarthamoyt Dassi (2), 
although the facts of the case before the 
Full Bench were different from those of 
the case then before the Court in a 
material particular, namely, while in the 
one case the landlord had lost his interest 
before the institution of-?the suit for rent, 
in the other he lost his interest after he 
had obtained his decree for rent. The 
case was then taken up on appeal to the 
Judicial Committee, and the desision of 
this Court was reversed. In the elaborate 
judgment delivered by Mr. Ameer Ali who, 
it will be observed, was a party to the 
conflicting decisions of Hem Chunder Bhunjo 
v. Mon Mohini Dassi (3) and Ohhatrapat Singh 
v., Gopi Ohand (4), the provisions of the 
Bengal Tenancy Act relating to rent were 
reviewed; but the Judicial Committee did 
not in express terms overrule the decision 
of the Full Bench in Khetra Pal Singh v. 
Kritarthamoyi Dassi (2) and proceeded, 
on the other hand, to observe that the 
High Court had fallen into an error in 
drawing an inference of Jaw in support of 
their conclusion from a decision which was 
obviously based on facts different from those 
with which they had to deal. The facts of 
the case before us are substantially different 
from those of the cases already mentioned, 
and consequently, we are not called upon to 
consider the question which formed the subject- 
matter of reference to a Special Bench in 
Prafulla Krishna Deb vy. Nosibannessa Bibi 
(7), namely, whether the decision of the 


(6) 35 C. 787; 7 ©. L. J. 652. 
(7) 37 Ind. Cas. 425; 24 C. L, J. 991. 
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Full Bench has been in essence overruled 
by the desision of the Judicial Committee. 
As we have observed, we are not concluded 
here by any of the decisions just analysed, 
and we are not prepared to apply to this 
case isolated dicta from the judgment of 
` the Judicial Committee pronounced in a 
case where the facts were in essential 
particnlars different from those of the 
litigation before us; otherwise there would 
be a manifest abuse of judicial precedents, 
which has been condemned by Lord Hals- 
bury in Quinn v. Leatham (8) and by Lord 
Haldane in Kreglinger v. New Patagonza Meat 
and Oold St rage Oc. (9). The view thus em- 
phasised had been recognised many years 
earlier by Marshall, C. J., in Brooks v. 
Marbury (10), where he observed that the 
language of a judicial pronouncement must 
be understood as spoken in reference to 
the facts ‘under consideration and limited in 
meaning by-those fasts [United States v. 
Burr (11) ], 


What then is the position of the parties, 
when tested from the point of. view of 
principle? The plaiutiff was the sole land- 
lord at the date of the institution of the 
suit for arrears of rent, at the date of 
the decree, and at the time when the 
application for exesution was made. The 
application was made in accordance with 
the special procedure prescribed in Chapter 
XIV of the Bengal Tenancy Act for exe- 
sution of decrees for arrears of rent. Pro- 
ceedings were thereupon taken under section 
163 for simultaneous issue of writ of 
attachment and proclamation of sale; and 
if cannot be disputed that this was done 
in strict conformity with the position of 
the decree-holder at the time. Does if, 
then, make any difference that the decree- 
holder lost a part of his interest as land- 
lord before .the sale was actually held by 
the Court P In our opinion, the ansser 
must be in the negative. The legal effect 
of the sale should depend upon the status 
of the decree-holder at the time the pro- 


ceedings for sale were taken by the Court 
8) (1801) A. O. 495 at p. 506; 70 L. J. P. 0.76; 86 
L. T. 289; 50 W. R. 129; 65 J. P. 708; 17 T. L. R. 749. 
(9) (1914) A. O. 25 at p. 40; 83 L. J. Ch. 79; 109 L, 
T, 802; 58 S. J. 97; 80 T. L. R. 114. 
(10) 11 Wheaton 78 at p. 90; 24 U. S. 423; 6 Law. 
Ed. 423, ; 
(11; 4 Oranch 470 at pp. 482, 488; 58 U. 8. 604. 
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at her instance. She was competent to ask 
the Court to bring the defaulting under- 
tenure to. sale and to adopt for that pur- 
pose the meagures prescribed by the Statute. 
Those measures were duly adopted, and 
the property was brought to sale in con- 
formity therewith. The respondents have 
not been able to invoke the aid of any 
intelligible principle by which the legal 
effect of the sale san under such circum- 
‘stances be made to depend, not upon the 
true character of the proceedings in execution 
duly taken, but the relative situation of 
the parties at the moment of tbe sale. 
We are of opinion that, in a case of this 
description, where the decree-holder continued 
sole landlord at the date 
of the application for execution of the 
decree, and, in his character as landlord 
decree-holder, took the necessary steps for 
sale of the under-tenure in conformity with 
the statutory provisions, the effect of the 
execution sale’ is to pass the under-tenure 
to the purchaser, even though the deeree- 
holder has lost his interest as landlords 
before the actual sale. 

The result ig that this appeal must be 
allowed and the decree of the Subordinate 
Judge restored with costs of both hearings in 
this Court. 

BeacwHorort, J.—I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT: 
Civit Revision No 8 or 1917. 
_ April 13, 1917. 
Present:—Mr. Justice Piggott. 
AJODHYA PRASAD—Petitioner 


VETSUS i 


BADARUL HUSAIN—Opposite PARTY. 

Crvil Procedure Code (Act V of 1908), Sch. II, para. 
3—~Arbitration—Reference, validity of—Pro forma 
defendants not parties to reference, effect of —Objections 
to award—Court ordering reference-—Jwrisdiction. 

Before a Court comes to the conclusion that a 
reference to arbitration is invalidated by reason of 
some of the defendants not joining the reference, the 
facts of each case should be carefully examined, as 
to whether under the circumstances of the particular 
case the reference to arbitration may not have 
involved a virtual, if notan express, abandonment 
by the plaintiff of his claim as against any defendant 
or defendants who had not joined inthe order of 
reference. (p. 360, col. 2; p. 361, col. 11 i 
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Ishar Das v. Keshab Deo, 7 Ind. Cas. 68; 32 A. 657; 
7 A. L. J. 807, followed. 

Haswa v. Mahbub, 10 Ind. Cas, 559; 8 A. L. J. 646, 
distinguished. 

A suit was brought against several defendants but 
the cause of action as set forth in the plaint was in 
substance against one defendantalone. The suit was 
referred to arbitration. Some of the defendants were 
exempted, but those of the defendants against whom 
the suit was proceeding ew parte neither joined nor 
were exempted. The plaintiff, it appeared, was 
prepared to treat such of the defendants as did not 
join in the referente as mere pro forma defendants: 

- Held, that under ‘the circumstances of the case 
there was a valid order of reference and the contest- 
ing defendant could not challenge the award on the 
Se of the invalidity of the reference. [p, 360, 
col. 1. 

Semble.—Objections to an award on the ground 
of invalidity from any cause whatever should he 
decided by the Court which has made the order 
of reference to arbitration and by no other Court. [p. 
360, col. 2.] 

Civil revision from an order of the 
Munsif, Hamirpur, dated the 27th of July 
1916, 


FACTS appear from the judgment, 


Mr. K. N. Laghate, for the Petitioner, 
contended on the facts of the case that the 
arbitrator went beyond the authority given 
by the parties. He then contended that 
the Court had no jurisdiction to refer the 
ease to arbitration when all the parties to the 
snit did not join it. 


He referred to Pitam Mal v. Sadiq Ali (1), 
Kadhu Singh v. Baljit Singh (2), Negi Puran 
Singh v. Hira Singh (3), Ishar Das v. Keshab 
Deo (4), Dooly Ohand v. Mamuji Musaji (5), 
Haswa v. Mahbub (6) and Sabta Prasad v, 
Dharam Kirtisaran (7). 


Mr. Abdul Raoof, for the Opposite Party, 
contended that no revision lay but that an 
appeal lay. The Court is not bound to 
exersise discretion under section 115 of the 
Civil Procedure Code unless injustice is 


done. 
He referred to Parsidh Narain Singh v. 


Ghanshyam Narain Singh (8). 


(1) 24 A. 229; A. W. N, (1902) 19. 

(2) 29 A, 423; A. W.N (1907) 147: 4 A. L. J. 347. 

(8) 1 Ind, Cas. 146; 6 A. L. J. 333. 

(4) 7 Ind. Cas, €8; 32 A. 657; 7 A. L. J. 807. 

(5) 41 Ind. Cas. 295; 21 C. W. N. 387; 25 O. L, J. 
339. 

(6) 10 Ind. Cas. 559; 8 A. L. J. 645. 

(7) 18 Ind. Cas. 609; 35 A, 107; 11 A, L, J. 66, 

(8) 9C. W. N. 878. 
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Mr. K. N. Lughate, in reply, referred to 
Lutawan Kubar v. Lachiya (9), Haswa v. 
Mahbub (6). 


JUDGMENT.—This is an application in 
revision by one Ajudbya Prasad, who was 
one of the twenty-one defendants impleaded 
in & certain suit in which the plaintiff claim- 
ed asum of money by way of damages. A 
number of defendants, including Ajudhya 
Prasad, joined with the plaintiff in 
petitioning the Court to refer the entire 
matter in dispute to the desision of a 
certain arbitrator. On _ receiving this 
application the Court seems to have 
examined the array of parties. It found 
that there were two contesting defendants 
who had not joined in the application; 
buf in respect of these the plaintiff 
abandoned his claim, so that they 
undoubtedly ceased to be parties in- 
terested in the suit, There were three other 
defendants Nos. 5, 1Sand 19, who also had 
not joined in the agreement to refer to 
arbitration, With reference to these three 
defendants the Court made a note to the effect 
that they had never entered any appearance 
in the suit and that order bad already 
been’ passed that the trial of the suit should 
proceed ea parte as against them. There- 
upon the Court passed an order of reference 
under paragraph 3 of the Second Schedule 
to the Code of Civil Procedure. The 
arbitration dealt with the matter under the 
authority conferred upon him by this order 
of reference and delivered an award for a 
certain sum of money against Ajudhya 
Prasad alone, exempting all the remaining 
defendants. Objections were taken to this 
award and, amongst others, a point was 
taken that, inasmuch as all the parties 
interested in the suit had not agreed that 
the matter in difference between them should 
be referred to arbitration, the order of 


- reference was bad and all proceedings there- 


under nulland void. The learned Judge of 
the Court below proceeded to deal with this 
objection. He considered that the point was 
covered by a decision of this Courtin Pitam 
Mal v. Sadiq Ali (1) and accordingly overruled 
the objection. He also overruled all the other 
objestions takento the award and pronounced 
judgment accordingly. A decree in favour 


(9) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 
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of the plaintiff in accordance with the terms 
_of the award necessarily followed. Ajodhya 
Prasad has brought the matter in revision 
befdre this Court. One of the pleas taken 


by him seeks to raise a point which was. 


not taken at all in the Court below, namely, 
‘that the award went beyond the terms of 
the referenca., I should not in any case 
have allowed the applicant ‘to raise this 
point when he had omitted to take it 
in the Court below, but as a matter of fact 
there is no force in it. I am satisfied that 
the award did not go beyond the terms 
of the order of reference. The other point 
taken is that already referred to as 
having been considered and overruled 
by the Court below. ,On the question.whe- 
ther there can be a valid reference to 
arbitration upon an agreement entered into 
between the plaintiff and the contesting 
defendants in any suit, when certain other 
defendants who had éntered no appearance 
and against whom the trial of the suit was 
proceeding ex pariz, have not joined in the 
application to refer to arbitration, the course of 
decisions in this Conrt appears by no means 
uniform. The case relied upon by the learned 
Munsif is certainly in favour of the view 
which he has taken. That case was dis- 
tinguished against, but upon a somewhat 
different state of facts, in Kadhu Singh v. 
Baljit Singh (2). In another case, that of Negi. 
Puran Singh v. Hira Singh (3), the proceedings 
of the trial Court had been marked by so 
many irregularities that it 1s not easy to say 
upon what point in particular the decree, 
which purported to have been passed in 
accordance with anarbitration award, was set 
aside. Finally, in Iskar Das v. Keshab Deo 
(4) the older decision in Pitam Mal v. Sadiq 
Ali (1) was re-affirmed and acted upon in 
circumstances quite undistinguishable in 
principle from those of the case now before 
me. I find, however, that the authority of 
this decision has undoubtedly been shaken 
by certain subsequent pronouncements of 
this Court. [refer particularly to the case 
of Harwa v. Mahbub (6), where the decision 
in Ishar Das v. Keshab Deo (4) was referred 
to and seems to have been in substance 
` dissented from. Moreover the learned Judges 
who decided this case referred in the course 
of their judgment to an unreported decision 
by another Bench of this Court as support- 
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ing the view taken bythem. There has been 
another case on the point since then, namely, 
that of Sabta Prasad v, Dharam Kirtisaran 
(7). The learned Judges who decided that 
case affirmed the decree passed upon an 
arbitration award; but they have used langu- 
age in the course of their judgment which 
seems to indicate agreement rather with 
the principles laid down in Haswa v. Mehbub 
(6) than with the older decisions of this Court. 
In this state of the authorities I should ordi- 
narily have been disposed to refer any point 
of law to a Bench of two Judges, if only I was 
satisfied that the point of law arose in a pure 
form and was capable of being definitely 
decided. 

I taink, however, that an order of reference 
would be of little use in the present case in 
the way of obtaining a definite pronounce- 
ment from this Court on the precise point 
on which the reported decisions of the 
learned Judges appear to differ. The oir- 
cumstances of ‘the present suit were pecu- 
liar, and I apprehend that they are such as 
to bring the point for determination within 
the operation of the principles affirmed in 
Sabta Prasad v. Dharam Kirtisaran (7) as 
wellas those which govern the desision in 
Ishar Das v. Keshab Deo (4). I have examined 
the pleadings in some detail. It seams to 
me that, although the plaintiff elected to 
drag twenty-one defendants into Court and to 
take his chance of obtaining relief against 
any or all of them, he set forth in his plaint 
a cause of action maintainable in substance 
against the defendant Ajodhysa Prasad alone. 
At the time of the reference to arbitration, 
it is clear that the plaintiff was prepared to 
treat any of the defendants who had not 
shosen to join of their own accord in the 
reference to arbitration as being merely 
pro forma defendants. I feel no real doubt 
that if the Munsif had, on the very date 
when the application for a reference to the 
decision of an arbitrator was made to him, 
indicated his opinion that the reference 
would be incomplete in law by reason of the 
absence of those defendants against whom 
the snit was proceeding ea parte, the plaintiff 
would have at once agreed to an order 
formally exempting these defendants from 
his claims. As a matter of fact, it seems to 
me that the Court below only did not record 
them as being ex:mpted from the plaintiff’s 
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claim, because it took the view that, as 
defendants who had not entered an appear- 
ance, they had already ceased to be parties 
interested in the result of the suit, and 
there was, therefore, no need of any formal 
order to put that point beyond doubt. I think, 
therefore, that there was'in the present case 
a valid order of reference or at any rate one 
which the defendant Ajudhya Prasad should 
not be permitted to challenge. 

In this connection I have one more point 
to notice. It isa remarkable circumstance 
that all the cases of this Court, to which I 
have referred as authorities on the question 
of law involved, came before this Court either 
as second appeals, or as first appeals from 
orders, or as regular first appeals. The 
learned Judges who decided the case of Sabla 
Prasad v. Dharam Kirtisaran (7) were deal- 
ing with a regular first appeal from a decree 
and it is obvious that they would have been 
prepared to reverse that decree in appeal 
if they had found that the order of reference 
to arbitration was void inlaw. Since that 
decision was pronounced, however, the ques- 
tion of the admissibility of anlappeal ina case 
like the present had been referred toa Full 
Bench. Inthecase of Lutawan Kubar v. Lachiya 
(9) it was held that no appeal would lie from 
a desree purporting to be passed on the basis 
of an award, except on the grounds stated 
in Article 16 of the Second Schedule to the 
Code of Civil Procedure. The decision’ pro- 
seeds, of course, to some extent on the parti- 
cular facta which were before the Court in 
that ease, but I think it may fairly be quoted 
as authority for the broad proposition of law 
above stated. The learned Chief Justice in 
the course of his decision laid stress upon 
certain alterations in the law effected hy 
the passing of the present Code of Civil 
Procedure (Act V of 1908). He summed up 
his opinion in the following words:— ‘It 
seems tome that it was the clear intention 
of the Legislature. .... that objections to 
the award onthe ground of invalidity from 
any canse whatever should be decided by 
that Court (meaning the Court which had made 
the order of reference to arbitration and 
passed a decree in accordance with the award) 
and by no other Court.’ I do not know 
how far the learned Judges who coreuried 
in tbe decision can be regardcd as having 
committed themselves to the sane proposition 
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of law; but personally I am prepared to 
say that I find myself in the completest 
accordance with the view above expressed 
in the language of the learned Chief Jastice. 
It seems to me, however, that those words 
raise a further question, namely, the discre- 
tion of this Courf to interfere in revision in 
a matter like that now before me. If the 
principle of law which I have quoted above 
ig correct, then this question, namely, whether 
there had been in the present case a valid 
reference to arbitration, was one which the 
provisions of paragraph 15 of the Sesond 
Schedule to the Code of Civil Procedure ex- 
pressly reserved to the decision of the trial 
Court, without any right of appeal. If 
this Court is to make it a practice to inter- 
fere in revision, merely on the ground 
that the decision arrived at by the trial 
Court upon a point which it had jurisdie- 
tion to determine,‘ namely, the validity or 
otherwise of the order of reference, was a 
wrong decision, I can only say that it 
seems to me that this Court will fail to 
carry into effect the express intention of the 
Legislature. According to the practice pre- 
vailing before the decision of the Full Bench 
in the case of Lutawan Kubar v. Lachiya 
(9), an appeal from the decree of the Munsif 
would have lain in this case to the Court of 
the District Judge. To admit the present ap- 
plication would, it seems to me, amount to 
giving the defendant the privilege of an 
appeal on a point of law direct to this Court. 

These are my reasons for preferring to 
dispose of this application myself rather 
than to seek a fresh pronouncement from a 
Bench of this Court onthe controverted 
question of Jaw which bas been discussed 
before me. So far as my own opinion in the 
matter goes, I desire to place it on record 
that while I think that the facts of each case 
should be carefully examined, I find myself 
in general agreement rather with the decision 
in Ishar Das v. Keshab Das (4) than with 
that in Haswa v. Mahbub (6). More particu- 
larly I think that the point which was taken 
in the present case should always be carefully 
considered before a Court comes to the con- 
clusion that the reference to arbitration was 
invalid, namely, whether under the circum- 
stances of the particular case the reference to 
arbitration may not have involved a viniual, 
if not an express, abandonment by the plaini- 
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iff of his-claim as against any defendant or 
defendants who had not joined in the order 
of reference. I do not think this consideration 
wasepresent to the minds of the learned Judges 
who decided the case of Haswa v, Mahbub 
(6). Possibly it did not arise in any clear 
form on the facts of that case. The result is 
that I dismiss this application with costs. 


Application dismissed, 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No, 1471 or 1915. - ‘ 
February 7, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
ASA BEEVI AND otgers—DEFENDANTS 
Nos. 5 to 7—APpELLANTS 
VETEUS 


S. K. M. KARUPPAN CHETTY— 


PLAINTIFF— RESPONDENT, 

Muhammadan Law-—Inheritance, relinquishment of 
rights of validity of—Spes successionis, transfer 
of-—-Transfer of Property Act (IV of 1882), ss. 2, 6— 
Renunciation for consideration—Estoppel—Evidence 
Act (I of 1872), ss, 115, 116. 

Per Sadasiva Aryar, J. (Spencer, J., dissenting),— 
The relinquishment of his rights of inheritance by 
an heir-apparent is invalid under the Muhammadan 
Law. [p. 865, col. 1.] 

Chances of succession are not rights of property 
under the Muhammadan Law, as there can be no 
heir > a living person under that law. [p. 365, 
col. 1. 

Meerangant Rowther v, Karupathi Nagur Meera 
Lubbai, 18 Ind. Cas, 185; 24 M. L, J. 258; (19138) 
M. W.N. &71; Sumsuddin vw. Abdul Husein, 31 B. 
165; 8 Bom, L. R. 781, followed. 

Mohammad Hashmat Alt y, Kaniz Fatima, 27 Ind. 
Cas. 701; 13 A. L. J. 110; Kunhi Mamod v. Kunhi 
Moidin, 19 M. 176; 6 M. L. J. 63; 6 Ind. Dec. (N. s.) 
828, explained and distinguished. 

The said rule of Muhammadan Law is unaffected 
by the provisions of section 6 of the Transfer of 
Property Act. [p. 368, col. 2.] 

In so far as the Muhammadan Law prohibits 
relinquishment of rights of future inheritance, 
whether for consideration or not, a declaration as 
to present or future intention about such relin- 
quishment cannot he relied on as an estoppel. [p. 
366, col. 2. | ` 

Section 116 of the Evidence Act does not estop 
any person from denying the legal effect of a 
transaction to which he isa party, but only the 
truth of a “thing” which he intentionally caused 
the other party to believe. The “thing” does 
not refer to the legal validity of an agreement 
to relinquish a spes successionis when it actuates, 
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nor to an intention which has to come into exist- 
ence in the future, e. g., when a succession opens. 
The intentional misleading under the section 
refers to the present existence of a right or fact 
and not to a future metaphysical possibility. [p. 265, 
col. 2; p- 366, col. 1.] ` 

Per Spencer, J—A mere renunciation of a right 
of succession is not repugnant to the principles of 
Muhammadah Law. [p. 869, col. 1.] 

Where an heir-apparent renounces such a right 
by reason of an arrangement whereby he accepts 
a benefit and compounds for his share in the 
property, he or any one claiming under him is 
estopped from repudiating the transaction by which 
he is benefited, [p. 369, cols, 1 & 2.] 


Second appeal against the decree of 
the Temporary Subordinate Judge, Sivaganga, 
dated the 2lst December 1914, in Appeal 
Suit No. 801 of 1914, preferred against 
that of the Additional District Munsif, 
Sivaganga, in Original Suit No. 96 of 
1913. 

FACTS of the case appear from the judg. 
ment, 


Mr, A. Krishnaswami Adyar (with him Mr. 
G. Duraiswami Atyar), for the Appellants, 
My first point is that Exhibit A is not a deed 
of release; it is merely a relinquishment. 
The distinction between a relinquishment 
and release is clearly stated in Dhoorjet: 
Subbayya v. Dhoorjett Venkayya (1); a relin- 
quishment is for consideration. He received 
Rs. 500 and then gave up his right to his 
father’s property. 


Even if it were a release, it is valid. 
The lower Court considers that it is a 
kind of spes successionis and, therefore, void 
under section 6 of the Transfer of Property 
Act. That section says that that chapter 
does not affect any rule of Hindu, Muham- 
madan or Buddhist Law. 


Under Muhammadan Law the release of 
a right not yet come into existence is valid. 
Musammat Hurmut-ool nissa Begum vy. Allahdia 
Khan (2) clearly supports me. The case was 
followed in Nastrul Hag v. Fyaz-ul-Rahman(3) 
and Narayan De? v. Durga De? (4). So also in 
Kunht Mamod v. Kunht Modin (5). 


(1) 30 M. 201; 2 M. L. T. 184, 
(2) 17 W. R. 108. 
(3) 9 Ind Cas. 530; 33 A, 457; 8 A. L, J. 275. 


(4) 16 Ind. Cas. 489; 10 A. L, Ta. J. 97 at p. 100. 
(5) 19 M. 176; 6 M, L.J. 62; 6 Ind. Dec. (x. s.) 
828, i 
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Anyhow this being a family settlement, 
it is binding upon both parties and it is not 
open to any of them to recede from the 
contract. Muthuraman Chettiar vy. Ponnuswamy 
Udayar (6) and Mohammad Hashmat Ali v. 
Kaniz Fatima (7) clearly support this 
view. ; 


When once parties enter into a contract 
it is not open to any of them to recede from 
that contract. 


Mr. O. V. Ananthakrishna Aiyar, for the 
Respundent.—- These decisions draw a distinc- 
tion between cases where inheritance has be- 
come vested and where it has not, In Musam- 
mat Hurmut-ool-nissa Begum v. Allahdia Khan 
the transfer was made after the inheritance 
had become vested. In: Kunhi Mamod v. 
Kunhi Moidin (5), the respondent was not 
represented and the case was not properly 
argued. The case of Musammat Khanum Jan 
y. Musammat Jan Beebee (8) can be dis- 
tinguished on the ground that it isnot? The 
case of Sumsuddin v. Abdul Husein (9) clearly 
supports my view. So also Meerangant 
Rawthery. Karupatht Nagur Meera Lubbat (10). 
As to estoppel it is clear that there is no repre- 
sentation of a fact to constitute an estoppel. 
See Ameer Alis Law of Evidence. What 15 
relied on as constituting an estoppel is the 
legal effect of a transaction. 


JUDGMENT. 


Sapasiva Alyar, J.— The 
may be shortly stated thus:— 

One Pashakanni had two children, a 
son and a daughter by his first wife 
Vellayammal. The son’s name was Mira 
Moideen and the daughter’s name is Nagoor 
Ammal. Pachakanni married two other 
wives. About 25 years after her marriage, 
Vellayammal and her son Mira Moideen 
executed a releass deed, Exhibit J, on the 
28th April 1902 in favonr of Pachakanni. 
The daughter Nagoor Ammal did not join 
in this release deed, Exhibit I. Under 


relevant facts 


(6) 29 Ind. Oas. 649; (1915) M. W. N. 406; 2 
L. W. 528: 18 M. L, T. 124; 29 M. L. J. 214. 
(7) 27 Ind Cas. 701; 13 A. L. J. 110. 
i8} 4S. D. A. 210. 
(9) 31 B 165; 8 Bom. L. R. 781. 
a i 18 Ind Cas. 185; 24 M. L. J. 258; (1918) M. W. 
. 371, i 
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this release deed, Exhibit I, Vellayammal 
and her son Mira Moideen received Rs. 500 
from Pachakanni. The operative por- 
tion of the deed is: “as we have recéived 
the said Rs. 500 we make a release of 
the rights and connections of ourselves and 
our heirs to all the properties or liabilities 
of yours and your heirs.” ‘It is not denied 
that, on the true construction of this 
document, the mother and the son released 
their rights of inheritance also to Pacha- 
kanni. 

Pachakanni died about the middle of 
1908. Shortly afterwards, his son Mira 
Moideen and his daughter Nagoor Ammal by 


‘his first wife scold their father’s properties to 


the plaintiff as if they were the sole heirs of 
their father, ignoring the release deed, Exhibit 
J, by which- one of them had relinquished 
his interest inthe inheritance and ignoring 
also the fact that the father had left a 
widow at hisdeath. Defendants Nos. 5, 6 and 
7 represent the heirs of the second wife of 
Pachakanni, who was the only heir left by 
him at his death (besides his daughter and 
his son by his first wife), The 4th defend- 
ant is the alienee from one of the heirs of 
the widow. Defendants Nos. 1 to3 disclaimed 
all interest. 

The District Munsif found (a) that 
Nagoor Ammal, one of the plaintiffs 
vendors, was not proved to be the legiti- 
mate daughter of Pachakauni by his first 
wife Vellayammal; (b) that the: other 
vendor of the plaintiff had given up all 
rights of inheritance in his father’s pro- 
perties by Exhibit I and ʻe) that the 
plaintiff, therefore, got no title under his 
sale-deed, Exhibit B. On these findings 
the District Munsif dismissed the suit . 
with costs. 


Un appeal,the learned Subordinate Judge 
held (a) ‘that Nagoor Ammal was the 
legitimate daughter of Pachakanni, (b) that 
the release-deed, Exhibit I, was legally 
inoperative both under the Muhammadan 
Law and by and on the analogy of section 
6 of the Transfer of Property Act and 
that, therefore, the plaintiff was entitled to 
7/8th share under the Muhammadan Law 
in Pachakanni’s estate, such 7/8ths 
(7/\2ths and 7/24ths) being the sum of the 
fractional shares belonging to his two vendors 
in that estate, 
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The contentions in second appeal are as 
follows:—— 

1. “The lower Appellate Court is wrong 
ine holding that a renunciation by an heir 
of a right to inherit is a transfer within 
the meaning of section 6 of the Transfer 
of Property Ast, 

2, The lower Appellate Court ought to 
have ‘held that under the Muhammadan 
Law there is nothing illegal in an beir 
renouncing his right of inheritance for 
valuable consideration. 

3. The lower Appellate Court failed to 
notice that the Transfer of Property Act 
does in no way affect the right of an heir 
to renounce his right of inheritance under 
the Muhammadan Law. 


4. The lower- Appellate Court ought to ` 


have held that even if a renunciation is 
invalid as a present transfer, the law will 
give effect to it immediately on the death 
of the propositus and that the right in 
property becomes by operation of law 
transferred to the other heirs,” 

Ib will be seen that none of these 
four grounds raises the question of Nagoor 
Ammal’s right to inherit her share, nor 
does any of them state that the release 
made by Vallayammal and her son is 
binding on Nagoor Ammal. Thus though 
the second appeal is valued at the whole 
7/sth share decreed to the plaintiff, it is 
clearly unsustainable so far as Nagoor 
Ammal's share in the inheritance is con- 
` corned. l 


Confining it then to Kadir Moideen’s 7/12th 
share, his relinquishment, if valid, will enure 
for the benefit of the other heirs including 
Nagoor Ammal and hence the plaintiff 
. will be entitled not only to 7/2Ath share 
.but to the share which belonged to the only 
daughter of a Muhammadan intestate who left 
only = widow. (Probably the share will 
be 5. 

The short question of law, therefore, is 
whether by the execntion of the release- 
deed, Exhibit I, Mira Moideen forfeited 
his right of inheritance. 

Mr. A. Krishnaswami Aiyar, who argued 
the case for the appellant with his usnal 
ability and Jusidity, contended that the 
Transfer of Property Act, section 6, could not 
govern this case and even if it did, its opera- 
tion was exeluded by section 2 of the Transfer 
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of Property Act. Section 6 says that 
property of any kind may be transferred, but 
clause (a) provides “The chance of an 
heir-apparent succeeding to an estate,....., 
or any other mere possibility of a like 
nature cannot be transferred,” The learned 
Vakil argued that Exhibit I executed to 
the father Pachakanni by the son Mira 
Moideen was not a transfer or release 
(though it is called a release) but it is in 
law a relinguishment. Speaking for myself, 
1 do not like foo fine distinctions. Though 
there is such a distinction between the 
relinquishment of such a right as that of 


“an easement by the owner of the dominant 


tenement so as to relieve the servient 
tenement (or the right of forfeiture given 
up by a landlord in the tenant’s favour) and 
the transfer of such a right to a third person, 


` the distinction becomes too fine in the oase 


of most of the other classes of rights 
usually coming before Courte. [See Dhoorjeti 
Subbayya v. Dhoorjeti Venkayya (1).] In this 
case, the document, Exhibit T, olearly 
recites -that it is executed in favour 
of the father and that it releases the 
son’s rights and claims, If section 6 of 
Act 1V of 1882 could apply, I am clear 
that Exhibit I is wholly invalid. 


Section 2 of the ‘Transfer of Property 
Act, however, says: Nothing in the second 
chapter of this Act shall be deemed to 
affect any rule of Hindu, Muhammadan or 
Buddhist Law.” Section 6 ossurs in Chap- 
ter II. Hence if the chance of an heir. 
apparent can be validly’ transferred or re- 
leased or relinquished by Muhammadan Law, 
section 6 will not affect such a transfer 
or relinguishment. Mr, Krishnaswami Aiyar, 
therefore, contended that. under the Muham- 
madan Law, it can be validly relinquished. 
I shall, therefore, deal shortly with that point. 
Mr. Krishnaswami Altlyar relied upon a 
passage in the jadgment of the Privy 
Gouncil in Musammat Hurmut-ool-nissa 
Begum v. Alluhdia Khan (2) for his 
contention. In that «ase, a Muham- 
madan as residuary heir of an intestate 
sued, to recover from the widow 3/4ths of 
the intestate’s property nearly twelve 
years after the death of the testator. The 
Privy Council held, on the question of 
fact, that the plaintiff (respondent . before 
the Privy Council) had failed to establish 
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his alleged relationship to the intestate and 
the right he consequently claimed as 
residuary heir. They also said casually that 
according to the Muhammadan Law, there 
may be a renpnciation of the right to in- 
herit and that such renunciation may 
be implied from the ceasing or re- 
fraining from -prosecuting a claim main- 
tainable against another. The facts are 
not fully set out and it does not appear 
whether their Lordships of the Privy Council 
intended to find that the plaintiff had by 
his “conducts and acts” relinquished the 
possible inheritance ‘before the intestate’s 
death or whether he relinquivhed an actual 
inheritance by his cunducts and acts after the 
intestate’s death. At page 109 of the report 
it appears that the widow evidently after her 
husband’s death procured two papers called 
“general testimonials” of her right to enjoy 
the whole of her husband’s property and 
that one of these testimonials was ‘signed 
by the respondent-plaintiff and that after 
this recognition of her title by the plaint- 
iff, she got mutation of names in the 
Collector’s register in her favour. It seams 
to me, therefore; that the renunciation of a 
“right to inherit” which is referred to by 
their Lordships at page 112 is a renunoia- 
tion by “conducts? and “acts” and 


“abstinence from suing for eleven years.” all. 


of which took place after the plaintiff ac- 
quired the vested right to inherit, that is, 
after the intestate’s ceath and nob ‘before. 
I am, therefore, also of opinion that the 
cases of Nasiruls Haq v. Hyazul- Rahman 
(3) and Mohammad Hashmat Ali vy, Kamz 
Fatima (7), which rely upon the rather 
obscure passages above referred to in the 
judgment of their Lordships ofthe Privy 
Council in Musammat Hurmut-ool-nissa 
Begum v. Allahdia Khan (2) in support 
of their view that a future right of in- 
heritance can ba validly relinquished by a 
Muhammadan, have misconstrued the said 
decision of their Lordships. 


[ now come to Kunht Mamod v. Kunhi 
Moidin (5) decided by Collins, C. J., and 
Parker, J.. In that case the respondent 
was not represented and that fact naturally 
detracts somewhat from the weight to be 
given to its authority. Then at page 177, 
it is said that the right relinquished in 
that case was not a mere gontingent right 
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but that it was a vested right. The property 
in dispute in that case was, according to 
the judgment, property which belonged to 
a Mussalman mother who retained that 
property for maintenance for her life, having 
given other properties of hers and the 
reversionary interest after.hber lifetime in 
the plaint properties to her‘two sons. This 
vested right in half the reversion was after- 
wards given up by the plaintiff (one of 
the two sons) in favour of his mother for 
a consideration of Rs. 150. The question 
was whether this document of release ‘or 
relinguishment was valid. The learned 
Judges held that as it was a vested right, 
it could be released and that, therefore, 
that case could be distinguished from 
the case of Musammat Khanum Jan vy. 
Musammat Jan Beebee (8), which was 
relied on by the lower Courts in support 
of their view that by Muhammadan Law 
the right of an hei:-.pparent could not 
legally be' dealt with before it becomes a 
visted righi. Though the learned Judges 
were thus able to, distinguish  Musammat 
Khanum Jan v. Musammat Jan Beébee (8), 
they state in the beginning of their judg: 
ment that that case of Musammat Khanum 
Jan v. Musammit Jan Beebee (8) was not 
one of any great authority, that though it 
was true that the ma‘ority of the Muham- 
madan Law officers consulted in that case ex- 
pressed the opinion that the renunciation 
was not valid onthe ground that the right 
had not vested, the opinion was not 
unanimous and-that a decision on that point 
was not neceskary to support the conclusion 
come to in that case. I need not say that if 
the dectum in Musammat Khanum Jan v, 
Musammat Jan Beetee (8) is obiter, the 
dictum in Kunht Mamod v. Kunht Modin 
(5) donbting the former dictum is also 
obiter, I m ght also say thatthe learned 
Judges in Kunhe Mamod v. Kunhi Modin 
(5), while stating that Musammat Khanum 
Jan yv, Musammat Jan Beebee (8) is not of 
great authority, do not say expressly that 
the relingnishment of the right of an heir- 
apparent 7s valid under the Muhammadan 
Law. On the other hand in Meerangani 
Rowther v. KarupathiNagur Meera Lubbai (10), 
Benson and Sundara Aiyar, JJ., referred to 
Musammat Khanum Jan v. Musammat Jan 
(8) as a good authority, They 
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also referred to the desision of Abdul 
Wahid Khan v. Nuran Bibi (11), where 
their Lordships of tke Privy Council held 
that it would be opposed to Mubammadan 
Law to hold “that a compromise could 
validly limit an estate to take effect after 
the determination, on the death of the owner, 
of a prior estate by way of what is known 
to English Law as a vested remainder so 
7 4 : 

as to create an interest which can pass to 
a third person before the determination of 
the prior estate.” 

This case ọf Kunhi Mamod v, Kunhi Moi- 
din (5) is ‘noted in Tyabji’s Muhammadan 
Law, page 568 (note 4) thus: “This deei- 
sion seems to be opposed to principle and 
would probably not be followed.” 

Again chances of succession are not EETA 
of property under the Muhammadan Law, as 
tbere can be no heir to a living person 
either under the English Law or under 
ihe Muhammadan Law. There can be no 
such being as aù heir to a living person. - 

The whole matter was fully considered 
in the case reported as Sumsuddin v. Abdul 
Husein (9) by two very learned Judges 
Jeukins, O. J., and Beaman, J. They held 
that under the Muhammadan Law such re- 
linquishments were totally invalid. This case 
of Sumsuddin v. Abdui Husein (9) is also ap- 
proved of in Meerangani Rowther v, Karupathi 
Nagur Meera Lubbai (10), The Allahabad 
High Court in Nastrul Haq vy Fyazul-Raiman 
(3) admit that there is a conflict of decisions 
of the High Courts in India on this question 
and at the end say that they will not deside 
the question (see page 462*), and then pro- 
ceed upon the footing and decide that 
case on the validity of a family settlement. 
On the whole I am inclined to express my 
entire agreement with the opinions expressed 
in Meerangant Rowther v. Karupatht Negur 
Meera Lubbai (10) and Sumsuddin v. Abdul 
Husein (9) and to hold that the release deed 
Exhibit Lis invalid under the Muhammadan 
Law. 

After I had prepared the draft of this 
Judgment as above, my learned brother 


(11) 11 C. 597; 12 I. A. 91; 9 Ind. Jar. 283; 4 Sar. 
P. C. J. 627; Rafique and Jackson's P. ©. No. 89; 6 
Ind. Dec. (N. 8.) 1167. 
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suggested to me that there was a question 
of estoppel raised in the case which should 
be considered in our judgments. Now, the 
plea of estoppel has not been raised in 
any of the grounds contained in the memo- 
randum of second appeal, nor was it 
argued before us when the 3econd appeal 
was first heard by usand wereserved our 
judgment, nor, so far as I could find, bad 
it been taken in the written statement 
or argued in the lower Courts, But tf it 
was a question of law which could be dis- 
posed of on the facts as found, I thought 
that it might be considered. However, I 
wished to have the appeal argued further 
on that point and the case was again posted 
to-day for arguments on this new point and 
we heard the further arguments. 

Having now considered the farther argu- 
mente, I do not think that under section 
115 of the Evidence Act any question of 
estoppel arises on the facts as found in thia 
case. .It seems to me that there is on the 
record as it stands no evidence of Pacha- 
kanni having acted on any balief created by 
the execution of this release-deed. In the 
case of Musammat Oodey Koowar v, Musammat 
Ladoo (12), though the question of con- 
sideration is also referred to, their Lord- 
ships proceed to observe as  follows:-— 
“Neither does Oodey Koowur act on 
any representation made by her, or alter 
her position in any way.” There is no 
evidence in this case that Pachakanni or 
any of the heirs of Pachakanni was induced 
by any representation of fact to do any 
act which has prejudiced the interest of 
any such heir owing to the release-deed 
Exhibit I. Iam, therefore, inclined to hold 
that the question of estoppel, which dependa 
upon appropriate allegations in the pleadings 
and upon proof of such allegatione, even 
if itis allowed to be raised at this stage 
in second appeal, sould not be desided in 
the defendants’ favour on the materials 
on the record. 

Further, section 115 of the Evidence Act 
does not estop any person from denying 
the legal effect of a transaction to whieh 
he isa party, but only the truth of a “thing” 
which he intentionally caused the other 


(12) 13 M. I. A. 585; 15 W. R. (P.C.) 16; 6 B. L. 
R. 233; 2 Suth, P. C.J. 888; 2 Sar, P. O. J. 628; 20 E, 
R. 689. 
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party to believe. What is the thing which 
the plaintifi’s vendor Mira Mohidin caused 
Pachakanni to believe by his obtaining (along 
with his mother) the consideration money 
(Rs. 500) for the release-deed? If the 
“thing” be the legal validity of the agree- 
ment under Exhibit I to relinquish the spes 
successtonis when it actuates, both the 
parties to the release-deed seem to have 
been ignorant of the law as to the validity 
of the release and -Pachakanni was not 
persuaded by any representation of his wife or 
his young son ona point of law to make the 
payment and obtain the release-deed. If the 
“ thing” be the son’s intention not to claim 
his share of the inheritance when it falls 
due in future, this would only estop him 
from denying that atthe time of Exhibit T, 
Mira Mohidin (the son) had no intention 
of olaiming the future inheritance. I do 
not think a man could deny at the present 
moment the truth of an intention of his ata 
future time; for such intention which has 
to come to existence in the future, that is, 
when the inheritance opens, isa mere possibil- 
ity not recognized by law and is not an 
existing thing’ (assuming that “ 
includes a mental state and has the same 
significance as the word “fact” defined in 
section 3of the Evidence Act). 

The illustration to section 115 (Evidence 
Act) would also show that the intentional 
misleading refers to the present existence 
of a right or fact and not to a future 
metaphysical possibility. 

As said in Ameer Ali’s Law uf Evidence, “the 
boundary line between estoppel and breach 
of contract is often apt to be obscured, 
but must not be confounded.” * 

* * * “A proposition of law is at 
‘a thing’ within the meaning of the section 
and this expression refers to a belief ina 
fact. So also an admission ona point of law 
is not an admission of a thing within the 
meaning of the section. The representation 
in order to work an estoppel must be a 
material statement of fact, The rile exclud- 
ing statements of opinion and statements 
of law has been said to be based upon 
the ground that the truth is uncertain, or 
that the person to whom the statement 
is made knows as much about the matter 
as the other. * + * The fact 
must be u fact alleged to be at the time actual. 
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ly in existence or past and executed. The 
representation must have reference toa present 
or past state of things; for, if aparty make 
a representation concerning something in 
the future, čt aust generally be ether a mera 
statement of intention or opinion uncertain 
to the knowledge of both parties. The intent 
of a party is necessarily uncertain as to 
its fulfilment. A person cannot be bound 
not to change his intention, nor can he be 
precluded from showing sonch a change 
merely because he has previously represent- 
ed that his intentions were once different 
from those which he eventually executed 

= i * The doctrine of estoppel 
cannot be applied to an Act of the Legislature. 

a * Itis an absolutely funda- 
mental limitation on the application of 
the doctrine of estoppel that zt cannot be 


‘applied with the object or result of altering the 


law of the land % * Tt is not allowed 
to enlarge the status or capacity of parties 
nor to bea cloak for illegality, nor to alter 
the incidents of property. a * The 
admission exacted must always be of` 
something which can legally be done by the 


party fron whom it is exacted’, (See pages 
757, 753, 780, 781 and 764.) 


If the Muhammadan Law prohibits re- 
linquishment of rights of future inheritance, 
wether for consideration or not, a declaration 
as toa present or future intention about 
such relingquishment cannot be relied upon 
as estoppel. 

In the result I would dismiss the second 
appeal with costs, 


SPENCER, J.—It has been found that the 
plaintiff, who is respondent in this Court, 
purchased, by a sale-deed of 1908, the rights 
of one Mira Mohidin and his sister, Nagoor 
Ammal, in the plaint land. The District 
Munsif dismissed the suit on the ground 
that Nagoor Ammal was not the legitimate 
daughter of the original owner Pachakanni 
and that Mira Mohidin nad prior tothe sale 
to ‘plaintiff released his right to succeed 
Pachakanni’s property. The lower Appel- 
late Court reversed the first of these 
findings on the evidence, and on the second 
point held that the  relinquishment by 
Mira Mohidin was invalid, as being a 
transfer of a spes successionts. In second 
appeal the correctness of the Subordinate 
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Judge’s desision of the point of law has been 
questioned. 

The document (Exhibit I) executed on 
28theApril 1902 by “Mira Mohidin and his 
mother Vellaiammal in favour of Pacha- 
kanni is termed a release-deed, and runs 
as follows:— 

“We having no ancestral property and 
.you divorcing the person No. 2 and marry- 


ing Pathmabibi and S. Pathmabibi as. 


2nd and 8rd wives and going to places 
like Colombo have acquired property of 
your own and living with your 2nd and 
rd wives and your children by them, and 
we are living as a separate family from 


you and without your protection in Alangam- © 


patti for the last 25 years, J, number 
1, asked for my share of your self-acquired 
` property and No. 2 for her mahar and 
importuned yon therefore, and we then 
received in cash Rs. 500 from you, as 
decided by arbitrators. And as we have 
received the said Rs, 500, we makea release 
of the rights and connection of ourselves 
aud our heirs to all the properties or liabili- 
ties of yours or your heirs.” 

(Signed) Ayyadurai alias Mira Mobidin. 

(Mark) Velliammal alzas Thayamuthammal, 


The effect of this transaction is that Mira 
Mohidin and his mother, who was Pacha- 
kanni’s first wife, took Rs. 500 paid in cash 
in satisfaction of their claims to the 
shares in the property of Pachakanni that 
would devolve on them at Pachakanni’s death. 
The question for decision is whether this 
arrangement violated the principles of 
section 6 of the Transfer of Property 
Act or. was contrary to any rule of 
Muhammadan Law. Section 6 of the 
Transfer of Property Act prohibits the 
transfer of the chance of an_heir-apparent 
succeeding to an estate, and “transfer” has 
been defined in section 5 as an act where- 
by a living person conveys property, in 
present or in future, to one or more living 
persons. 


In Sumsuddin v, Abdul Husein (9), Sir 
Lawrence Jenkins held on the anthority of 
Kemp v. Kelsey (13) that the sume reasons 
which prevent a chanceof succession being 
the subject of a valid transfer would also 
prevent it being the subject of a valid release, 


(13) (1720) Prec, Ch. 544; 24 E. R. 245. 
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a view accepted by a Bench of this Court 
in Meerangant Rowther v. Karupathi Nagur 
Meera Lubbai (10), although in Kakaralapudi 
Lakshmi Narayana v. Kandukurt Veera Sara- 
bha (14), Tyabji, J., in view of the decision 
of the Allahabad High Court in Durga Dutt 
v. Gita (15), which proceeded on different 
lines from the Bombay decision, preferred 
to leave the question open whether releases 
or relinquishments ought not to be governed 
by a different rule from that applicable 
to transfers. 

If a relinquishment of a right of succes- 
Sion is permissible under Muhammadan 
Law, then it is not necessary to consider 
the effect of the Transfer of Property Act, 
for section 2 of that Act distinctly provides 
that nothing in the s:cond chapter of this 
Act shall be deemed to affect any rule of 
Hindu, Muhammadan or Buddhist Law. 

In Musammat Hurmut ool-nissa Begum 
v. Allahdia Khan (2), the Privy Council 
recognised the existence of a right of 
renunciation by an heir-apparent according 
to Muhammadan Law, and this decision has 
not, as observed by the learned Judges who 
decided Durga Dutt v. Gita (15), been since 
questioned by that Tribunal, though they ob- 
serve that being a decision prior to the passing 
of the Transfer of Property Act it may be that 
that Act has some bearing on the question. 
The learned Pleader, who appeared for the 
respondents before us, attempted to distin- 
guish the case on this ground, but in the 
face of section 2 of the Act it does not seem 
justifiable to do go. 


A similar renunciation by a Muhammadan 
in consideration of a sum of Rs. 150 was 
held to be valid by this Court in Kunhi 
Mamod v. Kunhi Moidin (5), an authority which 
we have been asked to reject on the ground 
that if was an ew parte decision and to dis- 
tinguish on the ground that in that case 
the right was consideréd to have already 
vested. 

The decision in: Sumsuddin v. Abdul 
Husein (9) certainly favours the respond- 
ent’s contention, and the decisionin Nasir- 
ut Haq v. Fyaz-ul-Rahman (3) decidedly 
supports the appellants in the case before 
us. In the former case Sir Lawrence 


(14) 29 Ind. Cas. 241; 39 M. 554; 17 M. L. T, 419; 
28 M. L. J. 650; (1915) M. W. N. 626. 
(15) 9 Ind. Cas, 498, 33 A. 443; 8 A. L. J. 220, 
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Jenking, overruling the opinion of Chanda- 
varkar, J., from whose decision it was an 
appeal, held that the relingquishment of the 
chance of an heir-apparent succeeding to 
an estate was not only invalid under section 
6 of the Transfer of Property Act but was 
opposed to the principles of Muhammadan 
Law, in support of which he quoted Musammat 
Khanum Jan v. Musammat Jan Beebee (8) and 
Abdul Wahid Khan vy. Nuran Bibi (11). 

The learned Judge does not seem to have 
had his attention directed to the case of 
Musammat Hurmut-ool-nissa Begum v. Allah- 
dia Khan (2). He admitted that there 
was no direct authority that a Muhammadan 
cannot bind his chance as an _heir-appar- 
ent, but he thought that on the analogy of 
Hindu reversioners, it should be held that 
he could not, He declined to apply prin- 
ciples of equity to the circumstances of 
that case. It may be noted that the defense 
to Fathmaboo’s action to establish her rights 
as an heir to her deceased father failed 
upon another point, which was that Fathma- 
boo was a pardanashin lady who was not 
shown to have received independent legal 
advice when she executed tke deed of release 
in question. The compromise in Nasirul 
Haq v. Fayz-ul-Rahman (3) was held to 
be valid as being of the nature of a family 
settlement not amounting to a transfer or 
renunciation of an expectant interest or 
of a mere possibility. 

It may be partially distinguished from the 
facts of the present case by the circumstance 
that the relinquishment there was embodied 
in a decree, It was held that this decree 
prevented the defendant or any one claiming 
under him from successfully asserting a 
title to any interest in the property over 
and above the life-interest reserved to him, 
especially after he had received the benefits 
under the compromise. 

In Muthuraman ‘Chettiar wv. Ponnuswamy 
Udayar (6), this case was cited with approval 
as an authority for holding that a settle- 
ment whereby parties at partition bind them- 
selves as to the disposal of their property 
after death, so long as there is no attempt 
to create a new line of succession unknown 
to Hindu Law, is not invalid. In Mohan- 
mad Hashmat Ali v. Kaniz Fatima (7) a 
similar contract not fo claim on becoming 
entitled to inherit, when embodied in a 
decree of Court, was considered to be legal. 
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In Meerangant Rowther v. Karupathe Nagur 
Meera Iubbat (10), it was held by a Bench of 
this Court that the release of a right of in- 
heritance was not a good consideration among 
Muhammadans for the transfer of a life- 
estate, and the decision of Jenkins, C. dJ., 
in Sumsuddin v. Abdul Husein (9) was 
followed. 

In Thatioli Kothilan Aliyamma v. Kun- 
hammed (16), the surrender by a guardian 
of aright to division when it related toa 
mere spes successtonts was held to be invalid, 
not on account of the words of section 6, 
Transfer of Property Act, as it was con- 
sidered thatthat was not applicable to an 
agreement merely not to divide, but mainly 
on the ground that clear benefit to the 
minors who were concerned had not been 
shown. 

The case of Manickam Pillat vy. Rama- 
lingam Pillai (17), quoted by Jenkins, 
C. J., was asimple case of the transfer by a 
Hindu presumptive reversionary heir of his 
expectancy, which was obviously obnoxious 
to section 6 of the Transfer of Property 
Act and that of Abdul Wahid Khan v. 
Nuran Bibi (11), also quoted by the 
same learned, Judge, is merely an aathor- 
ity for the principle that Muhammadan Law 
does not recognise vested estates in remain- 
der. The case of Musammut Khanum Jan 
y. Musammat Jan Beebee (8) was a case of 
daughters renouncing a right of inheritance 
to their mother’s property, which during 
their mother’s lifetime did not exist and 
might never come into existence. It was 
also found that the deed of gift upon which 
the deed of renunciation depended was void 
and that consequently both deeds were void. 
In Kemp v. Kelsey (13) the question whe- 
ther a release, if made by a person com- 
petent to contract, of his or her fature 
right would be good according to custom 
was left undecided. 


Bal-rishna Trimbak Tendulkar v. Savitri- 
bat (18) was a aase of relinquishment by 
a Hindu son of his right to succeed to a 
share in the property of his father for a 
money consideration. It was held to be 
invalid and of no effect, because ib was an 
attempt to alter the natural course of de- 

(16) 8 Ind. Cas. 1090; 34 M. 527; 20 M. L. J. 946; 9 

. L. T, 100. 

(17) ?9 M. 120. 

(18) 3 B, 64; 2 Ind. Deo, (N. 8.) 36. 


Vol. XLI} ` 


ASA BEEVI V. KARUPPAN CHETTY. 


volution of property by a private arrange- 
ment. Where it was otherwise, an agree- 
ment by expectants to divide a particular 
property in a certain way was upheld in 
Ram Nirunjun Singh v. Prayag Singh (19). 
Courts in India will not enforce contracts 
to transfer expectansies when they are for- 
bidden by law [vide Kakaralapudi Lakshmi 
Narayana v. Kandukuri Veera Sarabha (14)], 
but parties. who have taken a benefit under 
a transaction whereby they relinquish their 
interest in property and those who claim 
under them may be estopped from after. 
wards impugning the validity of the transac- 
tion [vide Nasirul Hag v. Fyazul-Rahman 
3) |. , 
; A ‘this conflict of authority I think [am 
bound to follow the authority of the highest 
Court and adopt the view taken in Musam- 
mat Hurmut-ool-nissa Begum v. Allahdia 
Khan (2) that a mere renunciation of a right 
of succession is not repugnant to the priu- 
siples of Muhammadan Law, and I further 
hold that the plaintiff is estopped from as. 
serting atitle to Mira Mohidin’s share by 
reason of the arrangement come to by his 
vendor on .April 28th, 1902, under which 


the latter took a benefit and compounded , 


for his share of his father’s property. In 
Musammat Oodey Koowar y. Musammat Ladoo 
(12), the Privy Council had before them a 
document renouncing all interest in an 
estate, executed by a person who had then 
only an expectant rightto the estate but to 
which she afterwards bssame absolutely 
entitled. They propounded two questions 
to test the legal position of the executant. 
First, they asked —Did the document operate 
as. a conveyance of A’s rights? The answer 
was—no, because at the date of execution 
A had notin fact any interest in the pro- 
perty at all and so had nothing to convey 
and secondly, because she did not ‘then con- 
template a conveyance of the right to which 
she subsequently. became entitled. The next 
question was-~Didthe dosument operate by 
way of estoppel? The answer was—no, be- 
cause A received no consideration for the 
sonveyance of her particular interest and 


because she did not hy misrepresentation - 


cause the person in favour of whom she 
resigned to alter her position in any way. 


(19) 8 0. 188; 100, L. R. 66; 4 Ind, Deo. (N. s.) 
88. 
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In the present case if we apply the 
same tests, let us see what the answers will 
be. It may be said that Exhibit I will 
not operate as a transfer because at the 
date of execution Mira Mohidim had no 
present right to share in the property acquir- 
ed by his father, and because the transfer of 
a non existent thing would be in itself null 
and void. 

Next, as regards estoppel, Exhibit I em- 
bodies an agreement, arranged by arbitrators, 
whereby an adult son agreed with his father 
to compound for the chance of a certain event 
happening inthe future, namely, his father 
predeceasing him and leaving property. The 
consideration for the agreement was a lump 
sum of Rs, 500 paid down at the time. The 
contingency provided for having now occur- 
red by the death of Pachakanni during the 
lifetime of Mira Mohidin (P. W. No. 1), 
I fail to see by what right the recipients of 
the money or those claiming under them can 
be allowed to repudiate the transaction by 
which they benefited and act as if they had 
not induced the money to be paid. Mira 
Mohidin caused Pashakanni to belisve a 
thing to be true acd to act upon that belief, 
that thing being his intention not to make 
any further claim to Pachakanni’s property. 
See sections 115 and 3 (2), illustration (d), 
Indian Hvidence Act. Both as a family 
settlement by arbitrators and on the ground 
cf estoppel, I am inslined to uphold the trans- 
action evidenced by Exhibit I and I would 
allow the second appeal so far as Mira 
Mohidin’s share is concerned and in modi- 
fication of the lower Court’s decree direct 
that plaintiff do recover $ — 3 == 3ths of 
Pachakanni’s estate with proportionate costs 
throughout. 

. By tHe Court —Under section 98 of the 
Code of Civil Procedure the second appeal 
15 dismissed with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DHORER No. 384 oF 
1913. 

March 80, 1917. 
Present:—Mr, Justice Fletcher and 
Mr. Justice Smither. 
NIRANJAN MUKERJER—Pratwtirr— 
APPELLANT 
VETSUS 


SHIB PROSAD MUKERJI AND orgers— 


DEFENDANTS — RESPONDENTS. 

Landlord and tenant—Lease granted by some co- 
sharers of joint property — Partition — Lessee, right of — 
Hindu Law— Widow purchasing husband’s estate in exe- 
cution of decree against her, rights of —Burden of proof 
— Presumption. 

A person taking a lease of a property from some 
of the co-sharers, who have an undivided interest 
in it, takes subject tothe right which the other 
co-sharers would have on partition, namely, that if 
the property on partition falls to the lobt of the 
other co-sharers, they would not be bound by the 
lease. [ p. 372, col. 1.] 

Although in an ordinary case the purchase of a 
property by a Hindu widow cannot be presumed to 
be made out of the income of her husband’s estate, 
yet where the widow permits a portion of the 
husband’s estate to be sold in execution of a decree 
against her more than fifty years after the death of 
the husband, and purchasesit herself, the presumption 
would be that the purchase was made by the widow 
out of the income of the husband’s estate, so that 
by the purchase the property was put back in 
exactly the same position in which it was before the 
decree and the sale thereunder, [p. 372, col. 2.] 

Where a portion of the husband's estate is sold 
in execution of a decree against the widow more 
than fifty years after the death of the husband, the 
presumption would be that the property was not 
brought tosale for the liability of the husband, 
Therefore the onus of proving that the property 
was brought to sale to enforce a lability of the 
band, lies on the person alleging it. [p. 372, col. 


Where land, in which a Hindu widow had a 1/6th 
undivided share, was let out in permanent lease by 
her co-sharers and the widow without legal neces- 
sity, and subsequently on partition that land was 
allotted to the widow: 

Held, that after the widow’s death her husband’s 
revyersioner would be entitled to set aside the whole 
lease, but that the lessee would be entitled by a 
separate suit tu enforce his right as against the 
other co-sharers of getting a lease-of property of 
equal value out of the properties allotted to them. 
[p. 3738, col. 1.] 

Appeal against the decree of the District 
Judge, 24-Pergannas, dated the 18th Septem- 
ber 1912, modifying a decision of the Munsif, 


Sealdah, dated the 30th June 1911. 


FACTS material to the report will appear 
from the following: extracts fromthe judg- 
ment of the lower Appellate Court:— 
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“In this case the plaintiff claiming to be 
a reversioner of Tripura Sundari Debi sued 
to recover 11 cottas of land, which was, let 
out to the present appellant on a mukarrart 


mourasht lease by Tripura Sundari Debi 
on the 28th Aswin 1301, 


The ease for the plaintiff is that he was 
the heir of one Khetra Mohan Mukherjee who 
inherited one-fifth share of certain properties 
of the Goswamis of.Khardah. It appears that 
onthe death of Tripura Sundari he was 
not aware that he was a reversioner. Subse- 
quently coming to know of it, he has brought 
suits to seb aside certain leases and sales 
made by Tripura Sundari without leave of 
any reyersioner,onthe ground that she had 
no legal or other necessity to alienate the’ 
lands. 


The defence in the lower Court was that 
these lands were leased for legal necessity. 
Tripura joined with „all her «o-sharerg in 
leasing out 14 bighas of land to the defend- 
ants ata bonus of Rs. 195 and arent of 
Rs, 4per year. Tripura’s one-fifth share, there- 
fore, was only Rs. 39 bonus and about 13- 
annas rent perannum, The lands, however, 
being situated in the village of Khardah, 
where there have long been mills and garden 
land, is now of considerable value. The learn- 
ed Munsif has found in favour of the plaintiff, 
* * £ š š + g k F K * There 
is no evidence at all that the lease of 1301 
was granted for legal necessity. It was a 
lease of 15 bigkas and Tripura’s share was 
one-fifth. Tripura, therefore, was entitled to 6 
cottas only. The plaintiff, however, has sued 
and got a decree for 11 cottas. The reason 
for this is that sometime between the 
purchase of 1879 and the lease of 1894, 
Tripura and her co-sharers went to partition 
and by the partition Tripura took 11 cottas 
of these 12 bigkas in her share. The parti- 
tion was made without the present appellants 
being parties thereto and I cannot find how 
it can be binding on the appellants. The ap- 
pellants only took a lease of 6 cottas from 
Tripura and the respondent is, therefore, only 
entitled to recover 6 cottas and no more. 


I, therefore, allow the appeal in part only. 
The plaintiff will geb a decree to recover 
khus possession by partition of 6 cottas with 
wastlat to be determined in the suit from the 
date of Tripura’s death As the appellants 
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evidently took the lease in good faith I allow 
no costs.” 

Babu Bankim Ohondra Mukerjee, for the 
Appellant.— The learned Judge, having found 
that there was no legal necessity for the 
lease granted by Tripura, should have held 
that the plaintiff was entitled to take 
khas possession of the lands allotted to 
him. The lease was granted by Tripura 
along with her other co-sharers, but there 
is nothing in the lease to show that she 
was granting only a one-fifth share of 
the property. Her undivided share in the 
property was let out. That undivided share 
has now been defined and limited to the 
land now in dispute in a suit for partition 
- and it being found that there was nothing 
fraudulent, the plaintiffs are entitled to 
succeed. [ rely upon the principle: of 
the decision in Byjynatn Lali v. Ramcodeen 
Chowdhury (1) and Tarini Kanta Majumdar 
v. Ishur Ohandra Chakravarti (2), 

Babu Siva Prosunna Bhattocharjya (with 
him Babu Riraj Mohan Mazumdar), for the 
Respondent, contended that the permanent 
lease, which was granted by the widow 
Tripura Sundari jointly with the other 
co-sharers, must have been beneficial to 
the estate of her deceased husband, as the 
land let out wasa jungle. The very fact 
that the co-sharers joined with the widow 
in granting the lease shows that the lease 
was not an improvident one. It ought 
to have been found by the lower Courts 
that there was legal necessity for the 
lease. -Moreover this land was sold in 
execution of a decree against the widow 
and her co-sharers, and was purchased by 
them. This purchase by the widow gan- 
not be presumed to have been made for 
the benefit of the estate It onght to be 
presumed that the widow purchased the 
the land for her own benefit out of her 
own money. Every purchase by a widow 
cannot be regarded or presumed to be 
made out of the income of the husband’s 
estate. In the absence of any evidence 
that the purchase, was made out of the 
income of the husband’s estate, it ought 
to be held that this property was the 
widow's absolute property not belonging 
to the estate of her deceased husband. 


- (1) 21 W. B. 233; 1 L A. 106. 
(2) 18 Ind. Cas. 240; 21 C. L. J. 608. 
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Even assuming that this property belonged 
to the husband’s estate, and the widow 
had no legal necessity to grant a perma- 
nent lease of her share therein, the rever- 
sioner, who is entitled only to the share 
whish the widow had in the property, can- 
not set aside the whole lease. The parti- 
tion which took place cannot affect the 
rights of the lessees, who were no parties 
to the partition. - 


JUDGMENT. 


Fuetcaer, J.—This is an appeal by the 
plaintiff against a decision of the learned 
District Judge of the 24-Pergannas, dated the 
18th September 1912, modifying a decision of 
the Munsifat Sealdah. The suit was brought 
by the plaintiff to recover possession of a 
certain plot of land that had been awarded 
to him in a certain partition suit. The de- 
fence set up by the contesting defendant, 
namely, the tenant, was that he had obtained 
a permanent lease of the property from the 
owners prior to the partition. The learned 
Judge in the Court of Appeal below has found 
these facts and they are not seriously contro- 
verted:——That, on the 18th November 1894, 
the contesting defendant took a lease from the 
Goswami defendants who were then the cso- 
sharers of the property. The person repre- 
senting an one-fifth interest in the property 
was a Hindu widow named Tripura Sundari, to 
the estate of whose husband the present 
plaintiff succeeded on the death of Tripura. 
The learned Judge has found that that lease, 
so far as regards the interest of Tripura, was 
not granted for legal necessity. Therefore, 
the statement made in the lease of the reasons 
that moved the Hindu widow to grant this 
permanent lease obviously was disbelieved 
by the learned Judge. The question, there- 
fore, arises in the present suit, this property 
having fallen to the lot of the plaintiff, “to 
what extent, if at all, is he bound by the lease 
granted by the other four co-sharers and 
Tripura.” The learned Judge in the Court 
below has held that the plaintiff is bound, 
at any rate, as regards a portion of the in- 
terest so granted and that, therefore, he is 
not entitled to get actual possession of the 
land sued for. That seems to be unsupport- 
ed by the authorities, -The findings made in 
this case show that, as regards one-fifth of 
the property, the lease was not binding be- 
yond the lifetime of Tripura and, therefore, 
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the reversioner, who is the present plaintif, 
is not bound by the terms of that~lease. In 
that view, the lessee had a lease of an un- 
divided four-fifths of the property which was 
comprised in the lease. There was also a, 
lease of an undivided one-fifth during the 
lifetime of Tripura. Under the law laid down 
in @ series of decisions in this Court of which 
two examples may be given, namely, the cases 
of Byjynath Lal v. Ramoedeen Chaudhry (1), 
and Tarini Kanti Mojumdar v Ishur Chandra 
Chakravarty (2), a person taking an interest 
from persons who have an undivided interest 
in the property takes subject to the rights of 
‘the other -co-sharers who are nòt bound by 
the transaction, namely, that if the property 
comes to be partitioned, the rights of the 
other co-sharers not bound by the lease, as 
if is in the present case, would not be affected 
by the grant of the lease. In the present 
oase, the property comprised in the lease has 
fallen to the lot of the plaintiff. The persons 
who were the lessors of the four-fifths received 
on the partition other properties aod, there- 
fore, if the present lease stands as against 
the plaintiff and in his view is not -a favour- 
able lease, the property allotted to the plaint- 
iff is seriously affected and cannot be in 
value anything like the property as the pro- 
perty which has been awarded to the other 
co-sharers of which they have received ac- 
tual possession. Thatis so far as the case 
set up by the plaintiff is concerned. Against 
that, the defendant says that this transaction 
by the widow Tripura, joining along with 
the other co-sharers in granting a permanent 
lease of a piece of land that was jungle, must 
have been beneficial to the estate of her de- 
ceased husband. That case was not set up 
and was not tried. The case that was put 
forward and tried was the case of legal 
necessity as evidenced by the recitals in the 
lease. Those recitals were found to be 
wholly illusory and no sase of legal necessity 
such as is mentioned in the recitals was prov- 
ed to the satisfaction of the Judge. The case 
of benefit, namely, that the widow should 
join in this permanent lease at a small rent 
to benefit the estate has not been tried and 
we cannot at this stage of the proceeding 
consider a totally new case. 

Then, another point was urged by the 
respondent, namely, that the widow along 
with the other co-sharers purchased this pro- 
perty, it having been brought to sale in exe- 
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cution of a decree against-the widow and the 
other co-sharers. It is said that the presump- 
tion is that the widow purchased that out of 
her own money for her own benefit. Th& first 
point is, Is there anything in this case toshow 
for what purpose the property was, in fact, 
brought to sale and the decree passed, in 
execution of which the property was sold.” 
It appears that the widow’s husband had died 
fifty years prior to the suit, There oan be no 
presumption, I take it, that a Hindu who 
has been dead for fifty years still has liabilities 
outstanding. Any such liability would 
apparently be barred years before under the 
law of limitation of suits; and if such a case 
is set up that the property was brought to 
sale for the liability of the husband who has 
been dead for fifty yaars, the onus in that case 
would lie on the person who says that the 
suit was brought for that purpose. In the 
present case, there cannot be any doubt that 
it was not so. Everything points to the 
fact that it was probably that the co-sharers 
failed to keep down the rent or revenue or 
some other obligation for which they were 
responsible and the suit was brought and the 
property was repurchased by the co-sharers 
including the widow and the widow having an 
income of Rs. 200 or Rs. 300 a year from 
her husband’s estate, everything points to 
the fact that the purchase was made by the 
widow out of the income of her husband’s 
property. This case, [ am quite satisfied, 
was not raised very definitely in the Court 
of first instance. It was dealt with much 
more clearly by the learned District Judge. 
But I think the learned District Judge had 
ample warrant in finding that the re-purchase 
by the widow put the property back to exactly 
the same position as it was before the decree 
and the sale in execution thereunder. A rever- 
sioner cannot be ousted in a manner like this 
ana although the learned Vakil may be right | 
that, in the ordinary case, the purchase by 
the widow cannot be presumed to be made 
out of the income of her husband’s estate, 
where the widow permits the property to be 
sold in execution more than fifty years after 
the death of the husband and purchases it 
herself, J am not sure that different considera- 
tions do not apply. I think the learned Judge 
had ample warrant,in coming to the conclusion 
that this purchase was, in fact, made by the 
widow for the benefit of the estate. That is the 
position and how the matter stands, I think, 
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on the view of thelaw, the learned Judgeought 
to have dome to the sonolusion that the 
lessee took the lease from the co-sharers 
subject to the right that the plaintiff 
would have on partition, namely, that if 
this property fell to the lot of the plaint- 
iff, the plaintiff would not be bound by 
the lease granted by the other co-sharera. 
In that view, the plaintiff ought, I think, 
be given possession of the .land he sues 
for. The question then is— What is the 
position of the lessee against the other co- 
sharers?” Can we deal with that in this 
case? I think, on the whole, it would not 
ba wise to do so. OF sourse, the lease as 
against the other co-sharers is a perfectly 
good lease. The lesseeis entitled, on general 
principles that have: been followed in oases 
with reference to mortgages and also to 
leases, to have a lease of property of correg- 
pending value given to him ou% of the 
properties that have .been awarded to the 
other so-sharers in the partition suit. Those 
other co-share s except the minors have 
not appeared in the present appeal. I 
think it would be much better to leave 
the lessee to enforce his rights as against 
the other co-sharers of getting a lease of 
property of equal value out of the properties 
allotted to them in a separate suit. The 
present appeal, I think, ought to be allowed 
with costs and, in lien of the decree 
passed by the learned District Judge, the 
plaintiff ought to be given a decree for 
khas possession of the whole of the pro- 
perty that has fallen to him on partition. 
The cross-objection is dismissed with costs. 
SMITAER, J.—I agree. The plaintiff has 
inherited «as reversioner, after a Hindu 
widow. There being no legal necessity, 
the Hindu widow could not place a sikmz, 
to last beyond her own life, on the share. 
Also, the other coa-sharers could not put 
any kind of encumbrance on this share. 


Therefore, the plaintiff's share, and the 


allotment which he now has in place of 
his share, is free. The sekmidar must 
follow the a'lotments of the other co-sharers, 
who created the stkmz. The plaintiff must 
get khas possession of ‘his allotment as 
against the stkmdar. 
Appeal allowed; 
Oross-6bjection dismissed. 
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CALCUTTA HIGH COURT. 
Lerrers Patent Appeat No, 29 or 1916. 
_ March 2, 1917. 

Present: —Justice Sir Asutosh Mookerjee, 
Kr., and Mr, Justice Beachoroft. 
Sheikh KAMAARDDI—Derenpant— 
APPELLANT 

ii tersus 
Srimatt MONMOHINI DASYA— 


PLAINTIFF— RESPONDENT, 

Bengal Tenancy Act (VIII B.C. of 1885), 5. 45, 
upplicability of, to under-raiyat holding at produce rent 
-—TLease, construction of—Tenant undertaking to 
deliver paddy und on default tts price, liability of. 

Where under a contract of tenancy an under- 
raiyat undertook to deliver to the landlord a certain 
quantity of paddy as rent for each year and on 
default, to pay to the landlord Rs, 20 as the price 
of the paddy with damages and costs: 

Held, that as the under-raiyat did not hold at a 
money-rent but at produce rent, section 48 of the 
Bengal Tenancy Act had no application to the 
case [p. 874, col. 2; p. 375, col. 1.] 

The expression “holding at a money rent” in section 
48 of the Bengal Tenancy Act refers not only to the 
landlord, but also to the under-vaiyat so that that 
section applies when both the raiyat and the under- 
raiyat hold their respective tenancies at a money- 
[p 376, col. 1.] 

Appeal against the decree of Mr. Justice 
Newbould, dated the 19th January 1916, 
in Appeal from Appellate Decree No. 313 


of 1914, 


FACTS material to the report will appear 
from the following judgment of 

NewsouLp, J.—In this appeal which arises 
out of a rent suit, the question to be 
determined is whether the amount of rent 
recoverable by the plaintiff is limited by the 
provisions of section 48, Bengal Tenancy Act. 
I am of opinion that the learned Subordinate 
Judge was right in holding that the provisions 
of this section did not apply as the rent 
payable by the defendant was not money 
rent. The defendant’s kabulzyat provides 
that he is to pay 35 powas of paddy each 
year. There is a further stipulation that 
in default of payment of this paddy the 
plaintiff will be entitled to realise Rs. 20 
as price of the said paddy, with damages 
and costs, by instituting suits and obtain- 
ing decrees. I agree with the learned 
Subordinate Judge that the terms of this 
kabuliyat are distinguishable from the terms 
of the kabulzyaf in the cases of Ananda 
Ohandra Roy v. Makr m Ali (1) and Bipra 


(1) 8 Ind. Cas. 204; 10 0. I. J. 144, 
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Charan v. Suchand Roy (2). In these cases 
it appears that the tenant had the option 
of paying his rent in cash orin kind. In 
the present case under the terms of the 
kubuliyat the tenant is clearly bound to 
pay his rent in kind and it is the land- 
lord alone who has the option of recovering 
a money rent; orrather the terms of the 
kubuliyat provide, not that the landlord 
should recover money rent, but that should 
he be compelled to bring a suit he would be 
able to avoid the necessity of proving 
what was the value of the paddy at the 
time when it became due. In fact the 
condition is similar to a stipulation for 
liquidated damages such as is commonly 
provided for the breach of an ordinary 
contract. I hold that rent payable by the 
defendant is not money rent and this is 
sufficient to dispose of this appeal, and it 
is not necessary to consider the other 
. points argued., But I may add I have 
considerable doubt whether the learned 
Subordinate Judge was right in holding 
that the decision of this Court in the case 
of Nim Chand Shaha v. Joy Chandra 
(3) is applicable to a case in which the 
rent claimed for a portion of the holding 
exceeds, by more than the statutory 
amount, the amount paid by the lessor 
for the whole of the holding. The appeal 
is dismissed with costs. 


Babu Akhoy Kumar 
Appellant. 

Babu Surendra Nath Guha, for the Re- 
spondent. 


JUDGMENT.—This is an appeal under 
‘glause 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould in a suit 
for rent. Under the sontract of tenancy, 
dated the 8th September 1898, the defend- 
ant undertook to deliver to his landlord 
35 powas of paddy as rent for each year. 
There was a further provision that, on 
default, the landlord would be entitled to 
realieo from the tenant Rs. 20 as price 
of the paddy with damages and costs, The 
landlord instituted this suit on the alle- 
gation that the paddy due for the years 
1317 and 13818 had not been delivered 
and sought a decree for recovery of Rs, 40 


Banerjee, for the 


(2) 8 Ind. Oas. 945; 12 0. L. J. 595. 
(8) 15 Ind, Cas, 256; 39 O, 839; 16 Ọ. W. N. 857, 
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with damages and costs. The defendant 
pleaded that the contract contravened the 
provisions of section 48 (a) ofthe Bengal 
Tenancy Act and was consequently not 
enforceable in law. This contention was 
accepted by the Court of first instance. 
Upon appeal a contrary view was taken 
by the Subordinate Judge, and the decision 
of the lower Appellate Court has been con-° 
firmed by Mr. Justice Newbould. 

Section 48 is in theseterms: — Tlie landlord 
of an under-razyat holding at a money-rent 
shall not be entitled to recover rent exceed- 
ing the rent which he himself pays by more 
than the following percentage of the same, 
namely, (a) when the rent payable by 
the under- raiyat is payable under a regis- 
tered lease or agreement, 50 per cent., and 
(b) in any other case, 25 per cent.” 
In the present case, the rent was payable 
by the under-razyat under a registered lease. 
Consequently, if the section is applicable, 
the plaintiff cannot recover from the tenant, 
as rent, a sum which exceeds by more 
than 50 per cent. what is paid by himself to 
his superior landlord. The Court of first 
instance found that, for the entire holding, 
the plaintiff pays to his superior landlord 
Rs. 2-8-0 a year, and in the view that 
the section was applicable, held that the 
plaintiff sould recover rent at the rate of 
Rs. 2-8-0 plus Rs. 1-4-0 that is Rs. 3-12-0, 
Consequently, the question arises whether 
section 48 is applicable to this tenancy. 
The appellant contends that the section is 
applicable, because the tenant holds at a 
money-rent, and in support of this view 
relies upon the cases of Ananda Chandra 
Roy v. Makram Ald (1) and Bipro Charan v. 
Suchand Roy (2). In our opinion, there is 
no foundation for this contention and the 
cases mentioned are clearly distinguish- 
able. 

In the first of these cases, the tenant 
had the option to deliver a certain 
quantity of produce, or in the alternative, 
to pay a certain sum of money. In the 
second case, the agreement was exactly 
the reverse. In the case before us, the agree- 
ment on the face of it shows that the 
tenant held at produce rent. No doubt 
there was a provision to the effect that if 
there was default on the part of the 
tenant, the landlord would be entitled to 
realise a certgin sum of money as the 
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price of the paddy. This only accentuates 
the true position, namely, that rent is pay- 
able not in cash but in kind, and the oon- 
trac? only prescribes’ the measure of the 
damage which the landlord sould claim in 
the event of defanlé on the part of the 
tenant. We hold, accordingly, that this 
is not a case of an under-raiyat holding 
at a money-rent. We may add that it 
was contended before us that the expres- 
sion ‘holding at a money-rent’ refers 
to the landlord and not to the under.ratyat 
[Ananda Chundra Roy v. Makram Ali (1)], 
it isclear, however, that section 48 taken 
asa whole indicates plainly that the land- 
lord and the under-ratyaét must both hold 
their respective tenancies at a money-rent; 
otherwise, no comparison ean possibly be 
instituted, as contemplated by the section. 
In this view it is needless to sonsider the 
question raised by Mr. Justice Newbould 
as to the applicability of the decision in 
Nim Ohand Shaha v. Joy Chandra Nath (8). 

The result is, that the decree made by 
Mr. Justice Newbonld is affirmed and this 
appeal is dismissed with costs 

l Appeal dismissed, 


PATNA HIGH COURT. 
SECOND Civiu AppeaL No. 304 or 1916. 
March 30, 1917. 
Present:—-Mr. Justice Mullick and 
Mr. Justice Atkinson. 

SHEO LOTAN RAI AND OTHERS— 
DEFENDANTS- APPELLANTS 
VETSUS 


BHIRGUN RAI—-PLAINIIFE— RESPONDENT. 

Hindu Law—Adoption — Putrishta jag ceremony, 
whether necessary — Specific Relief Act (I of 1877), 5. 
42—-Declaratory suit, maintainability of ~—Consequen- 
tial relief. 

Where both the adoptive father and the adopted 
son are members of the same gotra, the putrishta jag 
ceremony is not necessary to validate the adoption. 
[p. 376, col. 2.] 

Luchmun Lall v, Mohun Lall, 16 W. R. 179, not 
Followed. 

Where plaintiff sued for a declaration in respect 
of what he described as a hereditary trust under the 
management of his adoptive father, and it appeared 
that if the devolution of the office of hereditary 
trustee was to be held as governed by the rules 
bearing on the holding of joint family property, 
the plaintiff conld claim joint possession and 
management: 
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Held, that :a suit for a more declaratory decree 
was unsustainable under the proviso to section 42 
of the Specific Relief Act. [p. 877, col. 1.] 


Appeal from the decision of the District 
Judge, Shahabad. 

Messrs. Raghunath Singh, Sushil Madhub 
Mullick, Atul Krishna Roy and Umacharan 
Laha, for the Appellants. 

Sir Ali Imam (with him Mr. Shahabuddin 
Khan), for the Respondent. 

JUDGMENT. 

Metiick, J.—The plaintiff is a person 
who claims to be the adopted son of de. 
fendant No. 1; and defendants Nos. 2 and 
3 are the natural sons of defendant No. 
1. The parties belong to one of the twice- 
born castes, and the reliefs claimed by the 
plaintiff are :— 

1. That it be declared that defendant 
No. 1 and his wife adopted this plaintiff 
after due performance of the rites enjoined 
under the Shastras and they treated him as 
their son. 

2. That it be declared that since the date 
of adoption this plaintiff became a.son of 
defendant No. 1 and is so even now, that 
he kas been living jointly with the defend- 
ant No. 1 and that this plaintiff has no 
more any connection or concern either with 
Harbans Rai, his family, or even with the 
property belonging to Harbans Rai’s family. 

Jt is alleged by the plaintiff that de- 
fendants Nos. 1 and 3 are displeased with 
the plaintiff and wish to deprive him of the 
family estate. 

The learned Judge’ framed the following 
issues :—: 

1. Is the Court-fee paid sufficient ? 

2 Is the suit barred by section 10 of 
the Civil Prosedure Code? 

3. Was the plaintiff adopted by defend- 
ant No. 1? Is the adoption valid? 

4, Dothe plaintiff and defendants form 
members of a joint family? 

5. What relief, if any, is the plaintiff en- 
titled to? 

The learned Subordinate Judge found all 
the issues in favour of the plaintiff and 
decreed the suit in full, giving the plaint- 
iff all the declarations he sought, 

in appeal the learned District Judge 
arrived at the same result and the de- 
fendants now prefer this second appeal before 
us. 
The first point taken is that the adop- 
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tion was not valid because the putrishta 
jag ceremony was not performed, It is con- 
tended that tbis ceremony is essential to 
make an adoption valid in any of the twice- 
born castes. 

Tt was held so‘far back as 1871, by Dwarka 
Nath Mitter, J., in the case of Luchmun Lal 
y. Mohun Lall (1) that the performance of 
putrishta jag was essential in order to validate 
an adoption in dattaka form at least among 
the three superior castes. Apparently there 
is no other authority so directly in point, 
but we find that the above ruling was 
considered by Mookerjee and Beacheroft, JJ., 
in Katki v. Lakpatt Pujari (2) and it was 
there explained that the dictum of Dwarka 
Nath Mitter, J., tothe effectthat puirishta jag 
was an essential ceremony was an error 
in the nature of a lapsus lingua and that 
what the learned Judge must have really 
meant to say was that the dattahoma cere- 
mony, and not the putrishta jag ceremony, 
was essential to a valid adoption in the 
datta':a form among the three superior twice- 
born castes, 


It is contended on behalf of theappellant 
that the learned Judges proceeded on mere 
speculation in finding this explanation and 
that so high an authority as Dwarka Nath 
Mitter, J., must be presumed to have 
known what the Hindu Law om the sub- 
ject was. 

On the other hand the opinion of the 
Bench which decided the case in Katki v. 
Lakpatt Pujari (2) is entitled to the greatest 
weight and,in my opinion, their interpretation 
of the texts is correct and supports the view 
that the putrishta jag ceremony is a matter 
of form and not essential to an adoption. 
Following this view Chaudhuri and New- 
bould, JJ., have recently held in Asita Mohan 
Ghose v. Nirode Mohan Ghose (8) that the 
pulrtshta jag ceremony is not essential among 
sudrus. Thereply of the learned Vakil for 
the appellant is that it follows by implication 
that it is essential among the higher castes, 
but, in my opinion, this conclusion does not 
necessarily follow. 

We are not 1equired, however, for the 
purposes of the present case to decide the 


larger question as to what 'is the position 
(1) 18 W. R. 179. 
(2) £7 Ind. Cas. 39; 20 ©. W.N. 19; 20 0, Li. 4, 
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where the adoptor and adoptee belong to 
different gotras.. ; 

Tt has been settled by the Privy Counoil” 
as alo by the Caloutta High Court s| s66 
Kathi v. Lakpati Pujari (2)] that even the 
duttahoma is not necessary among the higher 
castes if the adoptor and” adoptee are | 
members of the same gotra, and I take it 
that the rule applies with greater force to the 
putrishia jag which is certainly a less 
important ceremony. 

In the present case it has not been proved, 
the burden being on the defendants, that 
the plaintiff was not of the same gotra as 
defendant No. 1. In fact there are indica- 
tions on the record which show that they 
are members of the same gotra and we 
are entitled to draw the inference that the 
plaintiff and the defendant No. I are mem- 


bers of the same gotra and that in their 


case at any rate the pufrishta sag ceremony 
was not necessary to validate the adoption 
set up by the plaintiff. 

This disposes of the first point put for- 
ward by the appellant. 

The next point is a more difficult one. 
It is contended by the appellant that the 
suit is not maintainable as the relief claim- 
ed is a declaratory relief under section 42 
of the Specific Relief Act. “It is contended 
that the plaintiff was bound to ask for 
consequential relief either in the shape of 
confirmation of possession or joint posses- 
sion or partition and tbat as he has not 
included in his plaint any relief of these 
kinds, the suit is not maintainable. 

To-day we have not had the assistance 
of Sir Ali Imam who appeared on behalf 
of the respondent yesterday and consequent- 
ly the appeal must to all intents and 
purposes be decided ex parte; but we have 
looked at the authorities relied upon on the 
respondent’s side and we find that none 
of these authorities support the contention 
that the plaintiff is entitled to relief upon 
the plaint as it stands. 


It is true that this is not a suit for de. 
elaration that the plaintiff is entitled to 
-succeed to the joint family property onthe 
death of his father. Sir Ali Imam’s con- 
tention would probably have been that a 


*®See the decision of Bal Gangadhar Tilak v. Shri 
Shrinivas ‘Pandit, 29 Ind. Cas. 689; 89 B. "441 
(P. C.).—Hd. ii p 
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prayer for declaration of the plaintiff’s status 
is quite sufficient; that as the plaintiff has 
not been dispossessed he need not ask for 
any ‘further relief, and that upon the death 
of his father he will succeed by survivor- 
ship. But in this oase it is quite clear 
that there has been a denial of the plaint- 
if’s right and although the plaintiff cannot 
be compelled to ask for partition which he 
says he does not want, yet the law requires 
that he should ask for at least one of the 
other reliefs which it is open to him to 
ask for. It is certainly open to him to 
ask for recovery of joint possession or for 
confirmation of possession jointly with de- 
fendants Nos. 1,2 and 3. Having failed to 
do either, the suit is bad as at present framed. 

The authorities all say that what is to 
be looked at is the real object of the snit. 
If the real object of the suit is to geta 
declaration which will enable the plaintiff 
hereafter to seek further relief to which 
the plaintiff is at present entitled, the 
Court will not grant the declaration. So 
when the plaintiff sued for a declaration 
in respect of what he described as a here- 
ditary trust under the management of his 
adoptive father, if was held that if the de- 
volution of the office of hereditary trustee 
was to be held as governed by the rules 
bearing onthe holding of joint family pro- 
perty, the plaintiff could have’ slaimed joint 
possession and management and a suit for 
a mere declaratory decree was unsustain- 
able under the proviso to section 42, Specific 
Relief Act, Nataraja Chetty v. Ko'andavelu 
Chetty (4). 


There are also authorities which explain 
how the discretion of the Courts, even 
though a mere declaration may be permis- 
sible under section 42 of the Specific Relief 
Act, should be exercised. It has been observ- 
ed in all the High Courts in this country 
that the ‘discretion should be used with the 
utmost caution. 


This principle was recently affirmed by 
Jenkins, ©. J., in Deokali Koer v. Kedar 
Nath (5). That distinguished Judge observed 
that even in cases where section 42 of the 
Specific Relief Act does not limit the powers 
of the Court to give declaratory decrees, 


(4) 15 M. L. J. 456. i 
(5) 15 Ind. Cas. 427; 89 C. 704; 16 0. W. N. 888. 


pl 


INDIAN OASES, 


377 


as when such a declaration is ancillary to 
the consequential relief and sanctioned by 
long established practice, the Court should 
be circumspect and even chary as to the 
declaration if makes. Itis ordinarily enough 
that the relief:stould be granted without a 
declaration. In the present case the relief 
claimed is not. even ancillary. The suit is 
for a mere declaration which the law 
forbids. No question of discretion arises. 

The plaintiff ig a Mitakshara son, who, 
if his adoption is proved, as it has been 
proved, is entitled to claim joint possession 
with the other members of the joint family; 
and this suit bas obviously been brought 
in the declaratory form simply for the 
purpose of evasion of stamp duty. 

The order, therefore, which I think we 
ought to make in this case is the same as 
that made by Jenkins, C. J.,in the case 
oited above. 

We will give the plaintiff leave to amend 
his plaint and to add a prayer for son- 
sequential relief, so as to bring his suit 
within the sope of section 42 of the 
Specific Relief Act; and in order that 
he may have sufficient time to pay up the 
necessary Court-fees we will fix the first 
of May 1917 as the date on or before 
which such payment is to be made. Upon 
the appeal being put up before us on that 
date we will determine the nature of the 
issues to be framed and tried. 

The plaintiff must come on the date fixed 
prepared to state the nature and scope of the 
amendment he wishes to make. 


In the event of the plaintiff’s failing to 
comply with this order, the appeal will succeed 
and the suit will be dismissed with costs in 
all Courts. 


Leave to amend plaint giren. 
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CALCUTTA HIGH COURT. 
Lerrears Parent APPBAL No. 97 or 1913. 
March 15, 1917, 
Present:—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Beachoroft. 
ISHAN CHANDRA DHUPI—~Puramriver— 
APPELLANT 
versus 


NISHI CHANDRA DHUPI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Pleadings, determination of case on grounds taken in 
—Relief to be consistent with pleadings — Landlord and 
tenant-—Ejecitment —Pilaintif’s title proved—Relief— 
Adyerse possession against lessee, whether adverse against 
lessor, 

In an action in ejectment when the plaintiff has 
established his alleged title, the Court should not 
refuse him relief ona ground not only not urged 
by the defendant but wholly inconsistent with the 
defence taken by him in his written statement. [p. 
380, col. 2.) 

The determination in a cause should be founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby made; 
although it cannot be maintained as an inflexible 
rule of law that a Court is not competent to de- 
termine that the rights of the parties litigant are 
really different from what is alleged either by the 
painii or by the defendant. [p. 880, col, 2; p. 38', 
col. 1. 

The possession of an under-tenant of a tenant 
who had no power to transfer the demised land does 
not become adverse to the landlord until the tenancy 
comes to an end. [p. 3881, col 2.] . 

The plaintiff instituted a suit for the ejectment of 
the defendant, on the allegation that the plaintiff was 
a raiyat of the land in suit and had granted a perma- 
nent heritable under-raiyati interest to the defend- 
ant on condition that if the latter transferred 
the property, the plaintiff would be entitled to 
re-enter, that in 1908 the defendant No. 1 had sold 
his right to defendant No. 2 and that defendant 
No. 3 was in occupation of the land as a trespasser. 
Defendant No. 8 contested the suit, denying the 
title set up by the plaintiff and claiming to be a 
raipat in respect of the land under the same superior 
landlord. It was found that defendant No. 3 did not 
hold asa ratyat but that he came upon the land as 
a tenant under defendant No. 1 and was in occupation 
of the land for more than twelve years and that the 
plaintiff had proved his alleged title to the land as a 
raiyat: i : 

Held, (1) that the plaintiff should have a deoree 
and relief should not be refused to him on the 
ground that the third defendant was a tenant under 
the first defendant, a ground which was never sug- 
gested in and was inconsistent with the pleadings 
of the third defendant; [p. 380, col. 1. } 

(2) that the suib of the plaintiff was not time- 
barred, as time did not begin torun against him 
till the tenancy of defendant No.1 had terminated 
in 1608, when he ceased to pay rent to the plaintiff 
after having transferred his rights to defendant 
No. 2. [p. 881, col. 2.] 


Appeal against the decree of Mr, Justice 


- 


Chapman, dated the 6tb March 1913, in 
Appeal from Appellate Decree Nos. 828 
of 1911. : 


FACTS material will appear from the 
following judgment of 


CHAPMAN, J.—This appeal arises out of a 
suit for ejectment. The plaintiff based his 
case uponan agreement which was come to with 
defendant No. lin the course of a previous 
litigation in the year 1893. That agree- 
ment has not been placed before me, but it is 
conceded that it amounts to a lease for an 
indefinite period coupled with a condition 
enabling the landlord to re-enterin the event 
of the tenant defendant No. 1 making any 
transfer of the land. Now thos plaintiff was 
a raiyat and the provisions under which 
a vatyat is allowable to eject an under-razyat 
are contained in section 49 of the Bengal 


‘Tenancy Act and the contract which entitles 


the landlord to eject otherwise in accordance 
with those provisions is not enforceable under 
section 178 (1). Therefore the landlord was 
not entitled to eject merely by reason of the 
transfer which took place admittedly from 
defendant No. 1 to defendant No. 2, and fur- 
ther the lease being for an indefinite term he 
was not entitled to eject his under razyats 
except for non-pay mentof rent | Madon Chandra 
Kapali v. Jaki Karékar (1) ]. 


The contest, however, has been between the 
plaintiff and a third person defendant No. 3. 
The defendants Nos. | and 2 did not contest 
the suit. The defendant No. 3’s case was 
that he held not under defendant No. 1 
but under another superior landlord. The 
learned Sub-Judge has held that in fact the 
defendant No. 3 did hold as under-ratyat 
under defendant No. 1 and the defendant 
No. 3 has been in possession fora very long 
period more than twelve years. The conten- 
tion in this connection is that the defendant 
No. 3 not having set up the case which was 
found in his favour by the learned Sub Judge, 
he is not entitled to the benefit of the facts 
found. I do not think that this principle applies 
in a case for ejectment, if upon the fasts found 
by the learned Sub-Judge on the case made 
by the plaintiff, the plaintiff was not entitled 
to eject. I think defendant No. 3 being in 
possession was entitled to the benefit of 
those findings. 


(1) 60. W. N. 877. 


“No. 1. 
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It is suggested that the learned Sub-Judge 
did not intend to come to a finding as to the 
title of defendant No. 3, inasmuch as in the 
postion of his judgment which relates to the 
form of his desree he recites that it is not 
decided in this suit as. to whether the 
defendant No. 3 is a sub-tenant of defendant 
No, l or a trespasser. I understand him simply 
to mean thatin that connection he did not 
intend his decision to operate as res judicata 
between the defendant No. 3 and defendant 
I do not understand that he wished 
to resile from his previons express finding 
that defendant No. 3 forthe purpose of the 
plaintiff’s suit in ejectment must be regarded 
as an under-tenant of defendant No. 1. 


It has been contended that defendant No. 2 
abandoned her holding. There is a finding 
of fact on this point that there has been no 
abandonment. 

The appeal, therefore, fails and is dismissed 
with costs. 

Babu Bepin Behar? Ghose II (with him Babu 
Frobodh Kumar Das), for the Appellant,—This 
appeal arises out of a suit for ejectment 
brought by the plaintiff, on the allegation that 
he purchased a ryoti interestin the land in 
March 1882, and continued in occupation 
of the land till 2nd May 1893, when he 
sub-let it to the defendant No. 1, and 
that in the sub-lease there was a stipulation 
that the plaintiff would be entitled to 
re-enter the land in the event of the de- 
fendant No. 1 transferring his interest in 
in any way. The defendant No. 1. sold 
his interest to defendant No. 2 in 1903. 
Thereupon the plaintiff instituted this suit 
for khas possession by ejecting the defend- 
ants. . 

The defendant No. 3 was in actual 
occupation of the land claiming title there- 
to as a tenant under the same landlord 
as the plaintiff was. It was found by the 
lower Courts that the title claimed by the 
defendant No. 3 was false. But the first 
Appellate Court held that defendent No. 3 
was really a tenant under defendant No. l 
and he was in occupation of the land for 
a number of years and so the land had 
not been abandoned by the defendant No. 1. 
In this view though the Court held that 
the plaintiff’s title was proved, it dis- 
missed his suit. On appeal to the High 
Court, that desision has heen upheld, and 


- non-transferable, as he 


I now come up before your Lordships 
under section 15 of the Letters Patent for 


reversing the decision of the Courts 
below. 
The defendant No. 1 does not claim 


any right in the land. He does not now 
hold it, nor has he made any arrangement 
for the payment of rent to the plaintiff. 
So there ia no longer any relationship of 
landlord and tenaut between the defendant 
No. 1 and the plaintiff; and it must be 
held that the holding has been abandoned 
by the defendant No.1, entitling the plaintiff 
to take khas possession of it. The defend- 
ant No. 3 set up a title which has been 
negatiyved by the Conrts below, but still 
he has got a decree in his favour on a 
ground on which he did not base his 
claim or title and which was not set 
forth in his pleadings. I submit the lower 
Courts are entirely wrong in giving relief 
to the defendant No. 3 on a plea which 
he did not raise in his pleadings. 

[Mooxerses, J.— What is the finding as to 
the nature of the holding? Is it transfer- 
able or not? | 

Whatever might be the nature of the 
ryotz interest purchased by the plaintiff, the 
interest of the defendant No. 1 was clearly 
was an under- 
ryot. Refers to Amitnunnissa v. Jinnat Alr 
(2) and section 85 of the Bengal Tenansy 
Act. As soon as an under-ryot transfers 
his interest, his landlord becomes entitled 
to re-enter. Moreover in this case there 
was an express stipulation in the wunder- 
yyote lease, under which the plaintiff was 
entitled to re-enter in case the under-ryot, 
defendant No. 1, transferred his interest to 
anybody else. Hence, I submit, under the 
law as well as under the terms of 
the sub-lease the plaintiff is entitled to 
get khas possession of the land. The de- 
fendant No. 3cannot defeat the plaintiff’s 
suit by setting up a tenancy, a defence 
which was not raised nor suggested in his 
pleadings. 

Babu Ram Dayal Dey, for the Respond- 
ent.—It has been found as a fact that 
the defendant No. 3 is a tenant under 
defendant No. 1, and that finding is conslu- 
sive in second appeal. 


(2) 27 Ind. Cas. 271; 420, 751; 19 ©. W. N. 43; 20 
C. L. J. 548, 
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[ Moogsrser, J—Did you make any suzh 
ease in your written statement? | 

No, but this finding was arrived at by 
the lower Courts on a consideration of the 
evidence and the circumstances of the case. 
It might be an irregularity or an erroron the 
part of the lower Appellate Court to come 
to such a finding when the defendant 
No. 3 did not take such a defence in his 
written statement. But this error or 
irregularity in the proceedings in this suit 
is not suffisient for reversing the decision 
of the lower Courts. Refers to section 
99, Civil Procedure Code. 

Moreover the defendant No. 3 was in 
possession for more than twelve years to the 
knowledge of the plaintiff, and if it is 
held that the defendant No. 3 had no title 
to possess and he was a trespasser, 
then his possession must be regarded as 
adverse to the plaintiff. Therefore the 
plaintiff's suit for khas possession cannot 
succeed. 

[ MOOKERJER, J.— Your possession commenced 
after the plaintiff had granted a lease to 
defendant No. 1 in 1698, so how could 
your possession be adverse to the plaintiff 
as long as that lease subsisted? That lease 
determined when the defendant No. 1 


transferred his interest to defendant No. 2" 


in 1608 end limitation began to run against 
the plaintiff from that time. | 

There is no legal evidence as to when my 
possession commenced, whether before or 
after the granting of the lease by t'e plaint- 
iff to defendant No. 1. 

Moreover, it was ir the knowledge of the 
plaintiff that the defendant No.3 was in oc- 
cupation of the land. 

Babu Bepin Behary Ghosh, in reply. 

JUDGMENT.—It is an appeal, under 
clause 15 of the Letters Patent, from a 
judgment of Mr. Justice Chapman in an 
action in ejectment. The plaintiff instituted 
this suit on the allegation that he bad acquired 
a ratyati-interest in the land before 1893, 
and that on the 2nd May of that year, 
the first defendant became an under-raryat 
under kim on condition that he would 
haye permanent and heritable rights but 
would not be entitled to sell, mortgage or 
exchange the land and that if in contraven- 
tion of the agreement, he transferred the 
property, the plaintiff would be entitled 


to re-enter, 


4 


sold his right as an under-ratyat to the: 
second defendant. Thereupon the plaintiff 
commenced this action onthe 8th Septem- 
ber 1908 to eject both the defendants; he 
also prayed that the third defendant who 
was in occupation as a trespasser might 
ba ejected. The suit was defended by the 
third defendant, who pleaded that the land 
did not belong to the plaintiff and that he 
himself held it as raiyat under the superior 
landlord of the plaintiff. The Court of 
first instance dismissed the suit and that 
decision has been suceassively affirmed by 
the Subordinate Judga and by this Court. 
It hus been found that the third defendant 
did not hold under the landlord of the 
plaintiff, that the plaintiff had established 
his alleged title, and that the third defend- 
ant came upon the land as an under-tenant 
of the first defendant. In this view, the 
Courts below have refused the plaintiff a 
decree for ejectment. Bat the Subordinate 
Judge has stated at the same time that 
the question whether the third defendant 
was a tenant under the first defendant 
would be left open, to be litigated again, 
between the parties, if oceasion should 
arise. The plaintiff has now appealed to 
this Court and has argued thatthe Courts 
below should not have refused him relief 
on a ground not only not urged by the 
third defendant but wholly inconsistent 
with :he defence taken by him in hig 
written statement. In our opinidn this 
ene is well-founded and must pre. 
vail, 

No doubt, it cannot be maintained as 
an inflexible rule of law that a Court is 
not competent to determine that the rights 
of the parties litigants are really -different 
from what is alleged either by the plaint- 
iff or by the defendart. Nabadwipendra 
Mookerjee v. Madhu Sudan Mandal (3), Jalim 
Singh v. Ohoonee Lal (4), Hira Lal v. Gribala 
Debi (5). But as was explained by Lord 
Westbury in the oase of shen Chunder 
Singh v. Shamacharan Bhutto (6), it is 
absolutely necessary that the determination 
in a cause should be founded upon a case 
either to be found in the pleadings or in- 


(3) 16 Ind. Cas. 741; 18 O. W. N. 478. 

(4) 11 Ind. Cas. 540; 15 C. W. N. 882. 

(5) 84 Ind. Cas. 444; 28 C. L. J, 429. 

(6 11 M.I, A. 7atp.21;6 W. R. (P. CY 57; 2 


In 1908, the frst defendant- Sar, P.O. J, 209; 20 E. R. 3; 2 Ind. Jur. (N. s.) 87. 
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volved in or consistent with the case there- 
by made. „In that case, the plaintif was 
restricted to the state of fact alleged by 
him” in his plaint. Similary, in the gases 
of Chova Kara y. Isa bin Khalifa (7) and 
Munchershaw Bezonji v. New Dhuramsey Spinn- 
ing and Weaving Company (8) it was ruled 
that the defendant must be restricted to the 
state of facts alleged in his written state- 

ment or consistent therewith. In the case 
before us, there were two alternative asser- 
tions befote the trial Court. 
alleged that he was arazyat in respect of 
the disputed land under the superior land- 
lord. The third defendant contradicted this 
allegation and claimed to be the razyat 
under the same landlord. There was no 
suggestion that the third defendant was 
an under-tenant under the first defendant 
who held as a tenant under the plaint- 
iff. In these circumstances, evidence was 
not and would not be directed to the 
elucidation of the question whether the 
third defendant had a tenancy under the 
first defendant, We are of opinion that 
the Courts below should not have refused 
relief to the plaintiff on the ground that 
thethird defendant was a tenant under the 
Srst defendant. 

What, then, is the relative situation of 
the parties? The plaintiff has established 
his title. The third defendant has failed to 
prove his assertion. The first defendant 
was a tenant under the plaintiff. He had 
no transferable right in the land, yet he 
has transferred the land to the second 
defendant. It has further been found that 
the first defendant, notwithstanding the 
sale of the entire land of the tenancy, is 
in occupation of the homestead portion 
which covers about one-tenth of the entire 
area, but he has made no arrangement for 


payment of rent to the plaintiff. There 
ig thus ample indication of his intention 
to sever all connection with the land as 


tenant uncer the plaintiff. In these ciroum- 
stances, the plaintiff is clearly entitled to 
take up the position that there has been 
an abandonment | Sailabala Debi v. Sriram 
oe (9), Aminunnessa v. Jinnat Ala 
(2) |). 


. 209; 1 Ind. Dec. (xN. s.) 189. 
6; 5 Ind. Jur, 482; 2 Ind. Dec. (N. 8.) 891. 
SA J. 303; 11 C. W. N. 873. 


The plaintif. 


If, then, none of the defendants had a 
subsisting right in the land at the date 
of the institution of the sait, there is no 
answer to the claim for re-entry except 
the plea of limitation. Now the Courts 
below have found that the tħird defend- 
ant has been in actual occupation of the 
land for more than twelve years. It appears 
that “his possession commenced in 1894 
or 1895; that is, after the land had been 
let ont by the plaintiff to the first defend- 
ant on the 2nd May 1893. Consequently, 
time did not begin to run against the 
plaintiff fill that tenancy had terminated. 
In support of this proposition reference 
may be made to the decisions in JTkomesh 
Chander Goopto v. Raj Narain Roy (\0), 
Krishna Gobind Dhur v. Hari Churn Dhur 
(11), Sheo Sohye Roy v. Luchmeshur Singh 
(12), Sarat Sundari Debia v. Bhobo Pershad 
Rhan Ohowdhury (18) and Thamman Pande v. 
Maharaja of Véztunagram (14). There is 
nothing to show that the first defendant 
had ceased to pay rent to the plaintiff 
before the transfer in 1908. Consequently - 
the case does not fall within the rule 
recognised in Gossain Mahendra (iri v. 
Rajant Kant Das (15). The tenancy in 
favour of the first defendant terminated in 
1908 and the cause of action of the plaint- 
iff to eject the third defendant thus arose 
shortly before the suit was instituted. 
Consequently the olaim is not barred by 
limitation. 

The result is that thisappeal is allowed, 
the decrees of the Courts below set aside 
and the suib decreed with costs in all the 
Courts. 


Appeal allowed, 
(10) 10 W. R. 16. pieces 


(11) 90. 367 at p. 369; 12 C. L, R.19, 4 Ind. Dec. 
(N. s.) 894. 

(12) 10 C. 577; 5 Ind. Dec. (N. s.) 387. 

(13) 13 C. 101; 6 Ind. Dec. (N. 8.) 566. 

aa 29 À. 593; A. W. N. (1907) 165; 4 À. L. J. 
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(15) 1 C. W. N. 246. 
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SHAH YAD ALI V. SHYAM PRATAP DUBEY, 
PATNA HIGH COURT. 

SeconD Cirvit APPEAL No. 2332 or 1915. 
February 22, 1917. 

Present: —Mr. Justice Mullick and 
Mr. Justice J wala Prasad. 

SHAH YAD ALI AND OTHERS—DEFENDANTS 
—APPELLANTS 

VETSUS i 
SHYAM PRATAP DUBEY AND OTHERS— 


PLAINTIFFS —— RESPONDENTS. f 

Tort—Custom—Irrigation —Reservoir, accumulation 
of water in—Overflow of ‘water damaging crops— 
Damages, suit for. 

Where by ancient custom defendant was entitled to 
accumulate water in reservoirs for purposes of cul- 
tivation, and owing to the deposit of siltin the 
bed of the reservoirs and to no “non-natural” acts 
of the defendant, the water in the reservoirs over- 
flowed and submerged thelands of the plaintiff and 
damaged his crops: 

Held, that the defendant was not liable to the 
plaintiff for the damage to his land and crops. [p. 
388, col. 2.) 

The rule laid down in Rylands v. Fletcher, (1868) 
8 H. L. 330; 37 L. J. Exch. 161; 19 L. T. 220, is uot 
generally applicable to the circumstances in India, 
[ p. 383, col. 2.] 

Madras Railway Co. v. Zemindar of Karvatena- 
garam, 1l I. A. 364 at p. 372; 22 W. R. 279; 14 B. L, R, 
209 (P. C.); 3 Sar. P, O. J. 891, followed. 


Appeal from a desision of the District 
Judge, Gaya, dated the 15th September 
1915, modifying tkat of the “Subordinate 
Judge, 2nd Court, Gaya, dated the 16th 
February 1915. 

Mr. Muhammad Mustafa Khan, for the 
Appellants. 

Messrs. Khurshaid Husnain and Baidya- 
nath Narain Sinha, for the Respondents, 

JUDGMENT. 

MuLLIOK, J.—The plaintiffs are the pro-« 
prietors of Mauza Bahadurpur, which lies 
to the south as shown on the map pre- 
pared by the Commissioner for this suit. 
The defendants are the proprietors of Mauza 
Mahiara which lies to the north. There 
was a dispute at one stage of the suit as 
to the correctness of the line of demar- 
cation between the two villages, but upon 
the findings of the Court of first instance 
the line is now settled as being the nor- 
thernmost red line marked upon the map 
running east to west. According to that 
line Mauza Bahadurpur extends from ths 
south up to that line. The dispute arises 
as to a reservoir which is alleged to ba 
situated north of that line, in which the 
defendants are said to have stored water 
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for the purpose of irrigating their own lands 
to the detriment of the plaintiffs. 

According to the learned Subordinate 
Judge the plaintiffs’ case is substantially 
this: That the defendants sonstructed cer- 
tain masonry works in J315 and 1316 at 
the points N. and L, delineated on the 
map and obstructed the Sultani - Pyne; 
that they raised the heights of the northern 
and eastern pinds of Kalan Ahar (the 
reservoir) in 1316 and extended the 
‘eastern pind from the point J. to the point 
F; that they also closed the upper nali of 
Chahka H. 1; that the result of these 
wrongful acts was that more water was 
stored in the Kalan Ahar than before and 
27 bighas of Bahadurpur lands were sub- 
merged, and the paddy crops of the lands 
were destroyed. 


The reliefs claimed by the plaintiffs are set 
out in paragraph 17 of the plaint and 
they are substantially for a declaration as 
to their right and title to the lands and 
for an injunction upon the defendants res- 
training them from storing’ so much water 
in their Ahar and from doing such acts 
ag may cause the submersion of any land 
of the plaintiffs’ mauza or interfere with 
the free discharge of surplus of surface water 
from the lands of the said mauza. 

The defendants, while denying that they 
had committed any tort in respect of the 
lands of the plaintiffs, urged that they bad 
by twenty years’ user acquired an easement to 
store water on the plaintiffs’ lands. 


The learned Subordinate Judge in the 
course of an extremely careful and able 
judgment has examined the merits of the 
plaintiffs’ case and some to the conclusion, - 
after taking evidence as to the various 
levels of the ked of the reservoir and the 
surrounding country, that the plaintiffs 
have no cause of complaint at all against 
the defendants. He finds that the water 
level of the reservoir cannot on an 
average be less than 98 and that there 
was no room for doubt that water used 
to remain upon the greater part of the 
plaintiffs’ 27 bighas before the year 1316 
F. S. He also finds it proved that water 
has been stored on the Bahadurpur lands 
in the manner stated for over twenty years 
and that the course of irrigation from 
Bahadurpur to Mahiara is partly by the 
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Sultani Pyne and partly direct from Bahadur- 
pur from south to north, 

The learned Subordinate Judge accord- 
ingly declared the plaintiffs’ title to Manga 
- Bahadurpur according to the boundary claim- 
“ed by them. but dismissed their prayer for 
the other declarations and for consequential 
relief, 

Against that -decree the plaintiffs prefer- 
red an appeal to the District Judge, who 
modified the decree of the learned Sab- 
ordinate Judge - by adding the following 
reliefs :— i s 

(1) “The defendants will be permanently 
enjoined from allowing the water of the 
Kalan Ahar to spread over the plaintiffs’ 
land.” 

(2) “The defendants are to remove the 
silt from the bed and khata of tha Ahar, 
to an extent to be decided in execution, 
to be sufficient to keep the water within 
the defendants’ boundaries, or the plaintiffs 
san have this done at the defendants’ ex- 
pense,” 

(3) “The plaintiffs are declared -to have 
the right to discharge surface water from 
Bahadurpuar into lower and adjacent lands of 
Mahiara.” | 

(4) “Damages claimed for the paddy crops 
of 1318 and 13819 F. S. ara allowed.” 

(5) “The plaintiffs-appellants will get 
three-quarters of their costs in both Courts.” 
. The present second appeal has been pre- 
ferred by the defendants. 

The learned District Judge does not set 
aside any of the findings of the learned 
Subordinate Judge except as to the enjoyment 
of the easement claimed by the defendants 
for more than twenty years. The learned 
District Judge, however, bases his decree 
upon the principle enunciated in Rylands 
v. Fletcher (1) in whish Blackburn, J., 
remaks:—‘ It is reasonable and just that 
the neighbour who has brought on his own 
property something (which was not naturally 
there), harmless to others so long as it is 
confined to his own property, but which 
he knows will be mischievous if it gets on 
his neighbour’s, should be obliged to make 
good the damage which ensues if he does 
not suscesd in confining it to his own 
property.” 


(1) (1868) L. R. 3 H. L. 330; 87 L. J. Exch. 161; 19 
. 220, 
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The learned District Judge, in my opinion, 
has altogether misapplied that enunciation 
of the law to the conditions of the present 


case. The facts of that case have no 
application here, even if the conditions 
prevalent in England were applicable 


generally to the conditions in this country, 
Here the finding expressed in clear terms 
by the learned. Subordinate Judge, and 
adopted by implication by the learned 
District Judge, is that the defendants have 
done nothing to interfere with the course 
of irrigation, that is to say, with the 
status quo: as it existed at the time when 
these irrigation arrangements were first 
entered into, The origin of irrigation rights 
is generally merged in antiquity and we 
have.only the evidence of immemorial user 
to indicate their nature and extent. Here 
we have a definite finding that the rights 
conferred upon the plaintiffs at their inception 
have not been disturbed in any way by 
the defendants, and if that is the case, 
then it is impossible to see how the 
plaintiffs can now sue the defendants in 
tort for a damage which has not resulted 
from any act of their own. 

The essence of the ruling in Rylands v. 
Fletcher (1) is that the defendant has by some 
“non-natural” act of hisown contributed to 
the damage upon his neighbour's property. 
Here the finding is that the defendants are 
not responsible in any degree for changing 
the status quo and that the damage was 
due to a cause that must have been foreseen 
by all parties, namely, the deposit of silt. 

In this connection the observation of their 
Lordships of the Privy Council in Madras 
Ratlway Oompany v. Zemindar of Car: 
vatenagaram (2) appear to me particularly 
apt. Their Lordships, while approving 
generally of the doctrine laid down in 
Rylands v. Fletcher (1), observed that the 
rule was not generally applicable to the 
circumstances in India and in particular to the 
circumstances of the case before them. There 
the dispute was-as to the maintenance of 
water in certain ancient tanks as reservoirs, 
and their Lordships held that the defendants 
wore entitled to maintain the water in the 
said reservoirs even though the overflowing 
of the tanks caused damage to the plaintiffs, 
because the tanks formed part of a natural 


RO (1874) 11. A. 364; 22 W. R. 279; 14 B. L. R. 
09 (P. C.); 3 Sar. P. 0. J. 8 
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system of irrigation recognized by Hindu 
and Muhammadan Law and by Regulations 
of the East India Company. Here, too, the 
rights of the parties as to irrigation have 
apparently been regulated from time 
immemorial by the ancient custom of the 
country and while the plaintiffs are entitled 
to drain off surplus water from south to 
north, the defendants are equally entitled 
to retain by erection of Abars for their own 
benefit a quantity suffictent forthe purpose 
of cultivation. There is no finding that 
the defendants have in any way con- 
travened the ancient custom. In 
circumstances the case of Rylands v. Fletcher 
(1), upon which the learned Judge in the 
Court below has relied solely, is no authority 
for giving the decree which he has given. 


The learned Judge in one part of his 
judgment seemed to throw ont the sug- 
gan ion that the defendants had, by omitting 
to clear silt from the khata or ditch of 
the Ahar, diverged from the ancient order 
of things. Apparently that point has not 
been developed by either party in any of 
the Courts below and before us it has 
not been shown that it was the duty of 
the defendants to excavate sili from the bed 
of the khata. We, however, suggested to 
the learned Vakil for the respondents that 
he might perhaps accept a compromise if 
the defendants kept the bed of the 
khata at the level of 97, but the learned 
Vakil was not able to. accede’ to this 
suggestion although the appellant was 
willing to agree to it. Therefore we must 
proceed upon the findings of the learned 
District Judge as they stand, and upon 
these findings it is impossible for us to 
say that he has definitely foundthat any 
act of the defendant was the cause of the 
damage of which the plaintiffs complain. 
The learned District Judge seems to think 
that because water accumulates upon the 
defendants’ Ahar and because silt by the 
natural force of gravitation is deposited on 
the bed of the defendants’ Ahar and 
because thereby the bed of the defendants’ 
Ahar is raised, it is the defendants’ duty 
either to reduce the level of the Aharor 
to prevent the silt from being deposited. 


This duty clearly is not part of the origi- | 


nal scheme; the deposit of silt must have 
been foreseenand there is no evidence that 
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it was contemplated that the defendants 
should remove it. 

The result, therefore, is that the judg: - 
ment of the lower Court will be vacated 
and that of the learned Subordinate Judge 
restored. The appeal will be allowed with ` 
costs in this Court and the lower Appel- 
late Court and the suit will be decreed in 
the modified manner in which it was decreed 
by the Subordinate Judge, 

Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 64 or 1917. 
March 26, 1917. 
Present:—-Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 
M. KANDASWAMI CHETTI— DEFENDANT 
~ APPELLANT 
VETSUS 


P. SUBRAMANIA CHE TTI—Prarntier— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIX, 

, 2—Specific Relief Act (I of 1877), s. 53—Injunc- 
on temporary, whether can be mandatory in form. 

Courts in India have the power by virtue of 
Order XX XIX, rule 2, of the Civil Procedure Code 
to issue temporary injunctions i in a mandatory form. 
LP. 385, col. 1.] 

Rasul Karim v. Pirbhas Amirbhai, 24 Ind. Cas. 625; 
38 B. 381; 16 Bom. L. R. 288, dissented from. 

The description of temporary injunctions in sec- 
tion 53 of the Specife Relief Act does not exclude 
injunctions of a mandatory nature. A temporary 
injunction may take not only the form of restraining 
a person from further erection of a building, but 
may also direct that he should pull down as much 
of it as he has erected after he became aware of the 
institution of the suit. [p. 386, col. 1.] 

Israil v. Samset Rahman, 21 Ind. Cas. 861; 41 C. 
436; 18 O. W. N. 176; 19 C. L. J. 47, followed. 

Champsey Bhimji g Co. v. Jumna Flour Mills Co. 
28 Ind. Cas, 121; 16 Bom. L, R. 566; Bonner v. G. 
W. By. Co., (1883) 24 Ch. D. 1; 48 L. F. 619; 32 W. R. 
190; 47 J. P. 580, referred to. 


Appeal against the order of the City 
Civil Court, Madras, in Civil Miscellaneous 
Petition No. 1652 of 1916, in Original Suit 
No. 460 of 1916. 

Mr. T. R. Venkatrama Sastriar (with him 
Messrs. V. Govindachariar and V. S, Kalla- 
bhiran Aiyar), for the Appellant. 

Messrs. Short, Bewes & Oo., 
Respondent. 

JUDGMENT.—Upon the question whether 
Courts in this country have the power by 


for the 
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virtue of Order XXXIX, rule 2, of the Code 
of Civil Procedure to issue temporary injunc- 
tions in a mandatory form, we are not 
prepared to adopt the opinion expressed 
by Beaman, J., in Rasul Karim vy, Pirubha: 
Amirbhai (1). 

The description of temporary injunctions 
in section 53, Specific Relief Act, does not 
exclude injunctions of a mandatory nature, 
and in Israil v. Shamset Rahman (2) upon an 
application for an interim injunction, pend- 
ing tke disposal of a suit, it was ordered 
that defendant should not only be restrained 
from further erection of a building but 
that he should pull downso much of if as 
he had erected after he became aware of the 
institution of the plaintiff’s suit. We also 
may observe that Shab, J, did not agree 
with theopinion of his learned brother in 
Rasul Karim v. Pirbhat Amirbhai (1) and that 
two other Judges of the Bombay High Court 
took a different view from Beaman, J. in 
Champsey Bhimjt § Co. v. Jumna Flour ¥ ills 
Oo, (3). 


On the merits, however, we are of opi- 
nion that the present was not a case of 
such urgency as to make it necessary for 
the proteetion of the plaintiff’s righis that 
the defendant should be made to remove 
the screen put up by him before the rights 
of the parties were heard and determined 
in the regular suit which was filed 
for this very purpose. The facts of this 
case resemble those of Bonner v. G. W. R. 
Oo. (4), in which a temporary injunction was 
disallowed. : 


The question of what rights the plaint- 
iff possessed to light and air through 
the window which the defendant blocked 
by his screen, might very well have been 
left to be decided in the suit without 
anticipating the result of it. We allow 
the appeal. Hach party will bear his own 
costs in this Court. 

Appeal allowed. 

y., R. P. 


(1) 24 Ind. Cas. 625; 38 B. 381; 16 Bom. L. B. 288, 

(2) 21 Ind Cas. 861; 41 C. 436; 18 ©. W. N. 176; 
19 C. L. J. 47. 

(3) 28 Ind. Cas. 121; 16 Bom. L. R, 566. 

(4) (1883) 24 Ch. D. 1; 48 L. T. 619; 32 W. R. 160; 
47 J. P. 580. , i 
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PATNA HIGH COURT, 
Seconp Crvit APPEAL No. 1146 or 1916. 
April 26, 1917, 
Present:—Mr, Justice Chapman and 
Mr. Justice Atkinson, 


RAM PERTAP LAL—Ptatntrrr— 
APPELLANT 
VETSUS 
Maharaja KESHO PRASAD SINGH 

AND OTHERS-——-DEFENDANTS— RESPONDENTS, 

Limitation Act (TX of 1908), s. 18— Decree in rent 
suit— Fraud--Suit to set aside decree—Limitation— 
Burden of proof—Judgment—Finding, defective. 

Where plaintiff brought a suit to have it declared 
that a compromise decree in a certain rent anit 
passed in March 1902 had been obtained by fraud 
and was not binding upon him, and gave the date 
of his- knowledge of the fraudulent proceedings as 
17th June 1913, i.e., within three years from the date 
of the suit, and the defendants pleaded the bar of 
limitation, alleging that the plaintiff had such knowledge 
more than three years prior to the date of suit: 

Held, that the onus was, in the first instance, 
upon the plaintiff to give some evidence of fraud 
committed in obtainirg the decree of 1902, and 
that then the onus would be cast upon the defend- 
ants to prove and show that the plaintiff had ac- 
quired knowledge of the rent proceedings more 
than three years prior to the date of the suit, the 
plaintiff not being required to prove the period of 
time when he became aware of the alleged fraud 
that had been practised upon him. [p. 886, col, 2.] 

The law requires that proof of limitation should 
be clearly established, and a finding that “on a con- 
sideration of all the circumstances of the case” the 
suit is barred by limitation, is defective and unsatis. 
factory. [p. 387, col, 1.) 


Second appeal against a decision of the 
District Judge, Shahabad, dated the 9th 
August 1916, on appeal from a decision 
of the Sub-Judge, Ist Court, Shahabad, 
dated the 4th December 1915, 


JUDGMENT, 


Atkinson, J.—The plaintiff brings this 
suit against the defendants, seeking a 
declaration that a certaindecree which was 
obtained for rent by the Maharaja of 
Dumraon in March 1902 is void and not 
binding upon him,and that the compromise 
on which that decree was based was a 
forgery in so far as it bore the plaintiff's 
signature. The defendant No. 1 is the 
of certain properties in the 
Dumraon Raj; and the defendants Nos. 2 
to 5 are the step-brothers of the plaintiff 
No. 1. Jt is alleged that the father of 
the plaintiff and the defendants Nos. 2 to 
5 obtained a lease of a village on the 
Dumraon Estate which commerced to run 
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from the year 1307 F. &., subject to a 
reserved yearly rent of Rs. 1,654 and cesses, 
In the year 1308 the rent not having 
been paid, the Maharaja instituted rent 
proceedings against the lessees, the lessees 
baing all the members of the joint family, 
the father of the plaintiff and the step- 
brothers, the defendants Nos, 2 to 5, and as 
it is slleged the plaintiff himself also. 
In the course of that rent suit the parties 
agreed to a compromise; and it is alleged 
that the plaintiff was a party to that 
sompromise, which provided that the defend- 
ants the lessees would pay the amount 
due for rent to the zemendar. From time 
to time executions were taken ont in the 
endeavour to realise the amount due on foot 
of .the compromise decree as against the 
defendants Nos. 2 to 5. The plaintiff 
alleges that he never knew or had any 
kuowledge whatsoever of the existence of the 
rent suit and that no plaint had ever been 
served upon him, nor was he a party nor 
did he exeonte in fact the compromise on 
which the decree was based and that he 
knew nothing whatsoever concerning the 
various executions which had been effected 
by the zemindar as against the other mem- 
bers of his family. He further alleges that 
prior to this lease being granted, he, the 
. plaintiff, had separated from his family, and 
that he was no party ‘to the lease and did 
‘not occupy the position of lessee. The 
plaintif contracted a marriage prior to 
1902" ‘and’ went to -live with his wife’s 
people. Certainly it appears that he left 
his father’s house, and did not return to 
reside there though from time to time 
he may have paid visits. But undonbt- 
edly it is an admitted faot in this case 
that between the years 1902 and 1913 no 
attempt was ever made to make the plaint- 
iff personally liable to pay the amount of 
the compromise decree in the rent suit, 
That is an admitted fact. The plaintiff 
alleges that for the first time onthe 17th 
June 1913 he became aware of the exist- 
ence of this rent-decree through the Superin- 
tendent of Police, who informed him that 
his salary as a Police Officer had been 
attached to satisfy the rent-decree obtain- 
ed in the year 1902. This date, the 17th 
June 1913, is the period of time when the 
. plaintiff says he first became aware of the an- 
tecedent rent proceedings. Accordingly he 
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instituted this suit to have the rent-decree de- 
clared not binding upon him, on the ground 
that the decree as against him was obtained 
by fraud and that the compromise so far as 
he was concerned was a forgery. The 
answer by. way of defence to the plaintifi’s 
claim 15, “Oh, you the plaintiff had know- 
ledge long long ago of the existence of 
the rent snit and of the decree and of 
the execution proceedings taken thereunder, 
and you made no objection whatsoever, 
and now by virtue of the provisions of 
Article 15 of the Limitation Act you are 
barred from asserting your rights to set 
aside this deoree.” Now the learned Mun- 
sif tried this case very fully and very 
carefully. He has dealt exhaustively with 
all the issues and the evidence given in 
respect of each. On appeal the learned Judge 
seems to us not to have considered each issue 
and the. evidence in relation to each issue, 
but he has taken the rather peculiar course 
of first of all deciding whether the parti- 
cular section of the Limitation Act applied, 
irrespective of the other issues in the 
case. Now obviously the first duty.of, the 
learned Judge was to satisfy himself that 
the plaintiff had given some evidence. to 
show that the decree that was obtained 
in the. year 1902 was obtained -by fraud. 
That.onus ‘was clearly upon the plaintiff 
in the first instance; but the learned 
Judge has not satisfied himself that ip 
respect of that issue no evidence was given 
by the plaintiff to establish proof of 
frand. The learned Judge did mot adopt 
that course, and by reason of this mis- 
take he did not consider rightly upon 
whom the onus rested in showing whether 
section 18 of the Limitation Act applied. 


The onus would be clearly upon tha 
defendants as to proof of limitation, and 
that onus would only arise after the 


plaintiff had given some evidence to 
establish proof of fraud. Then by way 
of defence to the evidence of fraud the 
onus would be cast upon the defendants 
to prove and show that the plaintiff 
bad acquired knowledge of the rent pro- 
seedings more than three years prior to 
the date when the suit was instituted. Now 
the learned Judge in this case has thrown 
the onus upon the plaintiff of proving the 
period of time when he became aware of 
the alleged fraud that had beenifpractised 
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upon him, thereby shifting the onus from the 
proper shoulders cf the defendants to the 
shoulders of the plaintiff: and the learned 
Judge in effect says:—You the plaintiff must 
show that you had knowledge of these 
proceedings within three years hefore the 
action was instituted. Clearly we think 
` that the learned Judge mistook the legal 
obligations as to the onus of proof that 
rested upon both the parties. The learned 
Judge does not seem to have considered 
at all the other issues in the case, he hss 
not considered the question of fraud, nor 
_has he considered whether the compromise 
‘decree was binding on the plaintiff, or if 
in fact the plaintiff was a party to the lease 
as lessee. He does not deal with one aspect 
of the case touching the question of fraud 
which is most remarkable. The plaintiff 
alleged that he never signed or executed 
the vakalainama which was produced; but 
the learned Judge assumes that he did. A 
witness was called forthe defence to prove 
the fact of the plaintiff’s execution of the 
vakalatnama and this witness says he person- 
ally saw the plaintiff sign it. The learned 
Judge considers this witness who was 
called for the ,defence as an utterly worth- 
less witness. Thus there was no evidence 
at all before the learned Judge to show 
that the plaintiff executed the vekalatnama, 
and.-yet the Judge without evidence holds 
that the plaintiff did execute the vakalat- 
nama in the previous rent suit. That fact 
seems to us to show strongly that the learned 
Judge’s judgment is unsatisfactory and is not 
such as the law requires should be given. 
The learned Judge does state in a sum- 
mary manner at the end of his judgment 
that he found on a consideration of all the 
circumstances of the case that the plaintiff 
knew of the proceedings prior to the time 
alleged by him, that is, some time prior to 
the 17th June 1913; but that finding is 
also unsatisfactory and uncertain. The law 
requires that proof of limitation should be 
clearly established, Therefore we think 
that the plaintiff is entitled to have a full 
and more careful consideration of his case 
on appeal than it has received and reluctant- 
ly weshall have to remand this case for 
re-hearing. Therefore we must set aside the 
judgment of the learned Judge and remand 
the case to the lower Court now for a 
determination of the entire appeal. The 


‘the common carrier. 


costs of this appeal will abide the 


result. 
CHAPMAN, J.—I agree, 
Case remanded. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOREES Nos. 8356 
or 1913 anp 400 oF 1914. 
May 11, 1917. 

Preseni:—~Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
RAMJASH AGARWALA— PLAINTIFF IN 
No. 3556 AND Derenpant IN No. 400— 

APPELLANT 
Veruss 
INDIAN GENERAL NAVIGATION ans 
RAILWAY COMPANY, LIMITHD— 
Derenpants in No. 400 AND PLAINTIFFS 


IN No. 8556— RESPONDENTS. 

Contract Act (IK of 1872), s. 151—Common carrier, 
liability of, in respect of goods delivered for carriage— 
Consignee, right of, to have goods re-weighed before taking 
delivery—— Unreasonable refusal to take delivery, con- 
sequences of-—~Demurrage charges. 

The liability of a Steamship Company in respect 
of goods delivered to it for carriageis that of an 
insurer; therefore, if there is any shortage in weight 
during transit, the Company would be liable there- 
for, [p. 388, col. 1.] 

A consignee of goods delivered to a Steamship 
Company for carriage cannot compel the Company 
to re-weigh the goods before taking delivery. But 
the refusal of the Company tore-weigh does not 
in.any way affect the right of the consignee who 
may weigh the goods himself and claim the price 
of the shortage in weight. The mere fact that he 
has accepted delivery and granted a clear receipt 
does not extinguish his right to compensation, if he 
proves that a portion of the goods were lost in transit 
or while in the custody of the Company. [p. 388, col. 
2 

‘whens consignee unjustifiably refuses to take deli- 
very of goods, he cannot claim the price thereof 
from the common carrier, but on the contrary be- 
comes liable for demurrage charges for the period 
during which the goods remain in the custody of 
[p 889, col 1.] 

But no demurrage can be charged for the period 
subsequent toa notice given to the consignee that 
the goods will be sold away at auction if he fails 
to remove them. [p. 389, col. 1.] 


Appeals against the decrees of the 
Subordinate Judge, Faridpur, dated the 2nd 
June 1918, confirming that of the Munsif, 
Faridpur, dated the 29th March 1912. 

Babu D. L. Kashtger, for the Appellant. 


Mr. P. L. Buckland (Counsel) and Babu 
Manmotha Nath Mookerjee, for the Respond- 


ents. 
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In Arrean NO, 3556 or 1913. 
JUDGMENT. 

This appeal arises out of a suit for the re- 
covery of Rs. 1,591-15-10, being the price of 
goods delivered by the plaintiff for carriage to 
the defendant, the India General Navigation 
and Railway Company, Limited. The plaint- 
iff's agent delivered at the defendant Com- 
pany’s Booking Office at Mokamah 150 bags 
of chillies weighing 130 maunds 8 seers for 
being conveyed to Goalundo. On arrival 
of the goods at the place of destination, 
the plaintiff's servant paid the freight, signed 
the bill of lading and gave a clear receipt 
in the delivery register of the defendant 
Company. He thereupon obtained the delivery 
order; but did not take actual delivery as 
he found some of the bags damaged. He 
asked the booking olerk to re-weigh the 
goods and then deliver the same. This 
was refused and, in consequence, the plaint- 
iff’s servant refused to remove the goods. 
Hence this suit for recovery of the price of 
the goods. 

The liability of the defendant Company, 
a Steamer Company in respect of goods 
is that of an insurer. If, therefore, there 
was shortage in weight, the defendant 
would be liable. Asalready stated, however, 
the plaintiff did not weigh the goods and 
the suit is not for the price of goods which 
might have been found short in weight, The 
question for decision in the case is whether 
the plaintiff could compel the defendant 
Company to re-weigh the goods before taking 
delivery and, on the latter’s refusal to 
re-weigh, whether the plaintiff was entitled 
to treat such refusal asa refusal to deliver 
goods and claim the price thereof. 


It was contended before us that the 
consignee is entitled as of right to have 
the goods re-weighed before taking delivery, 
but no authority has been shown in support 
of this broad proposition. We were referred 
to the case of Wills v. Great Western Railay 
Company (1). In that case the question 
wag whether non-delivery of a part of 
a consignment was “ non-delivery” of the 
consignment within the meaning of the 
contract between the paities. It was a 
case of short delivery and no question 
arose as to the consignee’s right to have 
the goods re-weighed by the Company. 

(1) (1915) 1 K, B. 199; 84 L. J. K. B. 449. 


‘a matter of 


The question was raised in the case of 
Janki Das vy. Bengal Nagpur Railway Uom. 
pany (2). In that case 290 bags of rice 
were consigned, two of which were lost 
and the remaining bags arrived at the 
destination in a damaged condition. The 
consignee demanded a re-weighment and a 
certificate of shortage and that not being 
complied with by the Company he refused 
to take delivery. The Court below held 
that “the Railway Company is not 
required by law either to re-weigh or to 
certify shortage,” and this Court observed, 
“ The result then is that of the 290 bags 
two were no$ delivered because they were 
lost, and non-delivery of the rest was due 
to the fact that the plaintiffs would only 
take delivery ona condition that they were 
not entitled to impose.” There is no doubt 
that the matters are made easy for the 
consignee in a suit, if re-weighment 
is made by the Company before removal 
of the goods by the consignee, but it is 
evidence only. The refusal 
of the Company to re-weigh does nof in any 


way affect the rightof the consignee. He 
may weigh the goods himself, and claim 
the price of the shortage in weight. The 


mere fact that he has accepted delivery 
and granted a clear receipt does not extin- 
guish his right to compensation if he proves 
that a portion of the goods were lost in 
transit or in the custody of the Company 
[see Hast Indian Railway Company v. Kispal 
Lat (3)). 

The question whether the consignee is 
entitled to refuse to take delivery in case 
of short delivery, or the broad proposition 
that the consignee is not entitled in any 
case or under any circumstances to have 
goods, entrusted to a common carrier, re- 
weighed need not be considered in the 
present case. In the present case it cannot 
be said that there was short delivery 
because the goods were never weighed by 
the plaintiff, and he is not in a position 
to say whether there was any shortage. 

It appears that it was the practice of 
the defendant Company to allow sconsignees 
to inspect their goods before granting re- 


(2) 13 Ind. Cas. 509; 16 0. L. J. 211,16 C. W. N. 


356. 
(3) 12 Ind. Cas. 596; 140. L. J, 472; 16 0, W.N, 
3-9; 39 C. 31L. 
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ceipt in the delivery book and have their 
goods re-weighed (if so demanded) in case 
of suspicion of short weight and enter the 
short® weight in the delivery book. In 
fact the plaintiff’s agent, who went to take 
delivery of the goods in question, appears 
to have on two other occasions granted 
qualified receipts for goods with a re- 
mark of short weight. He might have 
adopted the same course in the present 
case, and if that course was not open to 
him because he had given a clear receipt, 
he might have had the goods weighed 
himself and claimed the price for the short- 
age. But be did not avail himself of the 
opportunity of imspecting the goods before 
granting receipt, and having granted a 
clear receipt insisted upon re-weighment 
and upon the defendant’s refusing to re- 
weigh, he refused to take delivery. We 
do not think that under the ciraumstances 
he was justified in refusing totake delivery 
of the goods on the ground that they had 
not been re-welghed by the Company, and 
to claim the price thereof. The appeal must, 
therefore, be dismissed. 


Appeal from Appellate Decree No. 400 
of 1914 arises out of a cross-suit brought 
by the Company to recover Rs. 519-13-9 
on account of  godown charges for 
the period during which the chillies were 
in the custody of the defendant. If, as 
we kaye said, the plaintiff was not 
justified in refusing to take delivery of 
the goods, he wonld be liable for demurrage 
charges for the period during which the 
goods were in the possession of the 
Company. It appears, however, that on 
the 5th January 1911, the Company wrote 
to the plaintiff that the chillies would be 
sold away at auction if the consignee failed 
to remove them. The Court of first in- 
stance held that the Company were not 
entitled to any demurrage after that date, 
and, accordingly, allowed only Ra. 158 6-6 
as demurrage for the period up to that 
date and the decree was sffirmed on appeal. 
We think that that decree is correct and 
this sppeal also must be dismissed. We 
make no order as to costs in either case. 

The result, no doubt, is to be regretted. 
But the plaintiff appears to have refused 
to take delivery of the goods on the mistaken 
notion that he could insist upon the de- 
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fendants’ re-weighing the goods before tak. 
ing delivery, the defendant Company also 
insisting upon their strict rights to refuse 
re-weighment. 

Appeals dismissed, 





PATNA HIGH COURT. 
Seconp Civin Appeat No, 434 or 1916. 
May 959, 1917, 
Present:—Mr. Justice Mullick. 
Mauli MUHAMMAD ABDUL NAYEEM~ 
PLAINTIFE——-A PPELLANT 
VOTEUS 
JHONTI MAHTON AND ANOTBER— 


DEFENDANTS—— RESPONDENTS, 

Hindu law—Transfer of Property Act (IV of 1882), s. 
123—Gift— Delivery of possession whether necessary~~Re- 
gistration-— Acceptance by donee, express or implied— 
Setilement deed--Compromise—lamily disputes. 

Among Hindus gifts made subsequent to the 
Transfer of Property Act do not require delivery 
of possession if there is registration. It is essential 
to a Hindu gift that there should be acceptance by 
the donee. But acceptance may be express or im- 
plied, acceptance being presumed unless dissent is 
signified. [p. 391, cols. 1 & 2 ] 

A deed of settlement amounts to a compromise 
of family disputes where an antecedent title in the 
parties is assumed. [p. 390, cols, 1 & 2.] 


Appeal from a decision of the District 
Judge, Darbhanga. 

Messrs. Murari Prasad and Muhammad 
Hassan Jan, for the Appellant. 

Mr. A. K. Roy, for the Respondents. 


JUDGMENT.—The property in suit is 
an area of 6 coltas odd appertaining to 
the occupancy holding of defendant No, 2 
Janki Mahton, By his first wife Janki 
had a son, who died leaving a son named 
Parmeshwar. After the death of his first 
wife be married a widow whose son by 
ber first husband is defendant No, 1 Jhonti. 
Jhonti has two sons named Rameshwar and 
Rupan. On the 4th of July 1902, Janki 
executed a  tamliknama dividing his 
property in equal shares between his three 
grandsons, Rameshwar, Rupan and Par- 
meshwar. On the 25th of November 
1911 he revoked that tamliknama and on the 
14th of March 1912 he executed a deed 
of sale in respect of the land in suit in 
favour of the present plaintiff. In the 
course of the settlement proceedings, which 
took place before the fumlikname, Jhonti 
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was shown as an under-razyat in respect 
of the land in suit and the plaintiff now 
institutes the present action for the purpose 
of ejecting defendant No. 1 under the provi- 
sions of. the Bengal Tenanoy Act. 
Defendant No. } alone 
suit. The Munsif found that the tamlik- 
nama was a gift, that it was valid and that 
at the time of the kebala in favour of 
the plaintiff the defendant No. 2 had no 
saleable interest in the land in suit. There- 
fore the plaintiff’s suit was dismissed. 


On appeal the learned District Judge 
finds that the document is not a Will. He 
does not exactly agree with the learned 
Munsif’s view that it is a deed of gift, 
but thinks that it is a “deed of settlement” 
of family property. He finds that it was 
valid and that, therefore, the plaintiff by 
his purchase bought nothing. He has accord- 
ingly dismissed the appeal. 

“The present second appeal is preferred 
by the plaintiff. 

Now the first question which arises is, 
what is the construction to be put on the 
tamliknama. I have gone through the docu- 
ment very carefully and I agree with the 
view of the learned Munsif. It is quite 
clear that it is not a Will, it effects a 
present trausfer of the donor’s interest and 
does not speak from the death of the testator. 
It is true that it speaks of the possession 
of the donees after the death of the 
donor; buf having regard generally to the 
whole document and in particular to the 
passages which relate to the power of the 
donor to transfer the property during his 
lifetime and also to the condition imposed 
upon the donees that they shall have no 
power to divide the property or to sell 
any part thereof during the lifetime of 
the donor, itis quite golear to my mind 
that the intention of the donor was to 
divest himself of all his present interest 
in the property and not to create a 
testamentary devise in respect thereof. 
The point, therefore, as to the construction 
of the deed is found against the plaintiff. 
I am unable to understand how the 
learned District Judge distinguishes between 
a deed of gift and a deed of settlement 
in this connection. Ordinarily a deed 
of settlement refers to a compromise of 
family disputes where an antecedent title 
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in the parties is assumed. Here there is no 
suggestion of any antecedent title in the 
donees and all that the document doesis 
to transfer the title of the donor tot the 
donees. The deed cannot, in my opinion, 
possibly be a deed of settlement. 

Furthermore, the circumstances of the 
family at the time of the exesntion of the 
tamliknama are quite consistent with the 
view that the deed was intended to operate 
as a present transfer and “not as a 
testamentary disposition. Parmeshwar was 
an infant, Janki’s wives were dead, the 
only persons for whom he would have to 
provide after his death would be his 
stop-son and his three grandsons. The Mun- 
sif finds that it is not clear what the exact 
arrangements between Janki and Jhonti were 
immediately previous to 1902, but he finds 
as a fact that after the death of Janki’s second 
wife, Jhonti and his two sons came to live 
with Janki and Parmeshwar and that they 
were joint in food and property with him at 
the time of the execution of the tamlzknama. 
The Munsif is of opinion that the Record of 
Rights showing Jhonti as an under-racyat 
under Janki in respect of the lands in suit 
is wrong and that Jhonti’s statement that 
he used to cultivate the lands jointly with 
Janki receiving one-third share of the pro- 
duce stands uncontradicted and must be 
accepted. 

The learned Munsif further finds that al- 
though 1 bigha 2 coltas out of the total lands 
of Janki were recorded in the zemendar’s 
sherista asthe tenancy of Jhonti, the entry 
was in reality a benamz one and the whole 
4, bighas odd belong to Janki. 


The learned Vakil for the appellant before 
ma strongly urges that the learned Munsif 
has made a case for Jhonti which is incon- 
sistent with the case made by him in the 
written statement. I cannot agree with 
this, As I read paragraph 7 of the writ- 
ten statement I do not understand Jhonti to 
mean that there was a complete separation, 
indeed such a separation would be unintelli- 
gible because there could be no reason why 
Janki should by oral gift make over 1 bigha 
odd to him. Paragraph 7 is quite consistent 
with the view that what Jhonti intended to 
plead was that there was permissive occupa- 
tion and that nominally he stood recorded as a 
tenant in the zemdndari sherista and paid 
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rent to the zemindar through Janki. That 
this was so is quite clear because at the end 
of the paragraph, Jhonti supports the gift 
in favour of the three grandsons and that 
was the footing on which he resisted the 
plaintiffs’ suit before the Munsif. He did not 
set up his own title, but he contended that 
as the gift to the three grandsons was valid 
and operative the plaintiff had purchased 
nothing. In my opinion, the learned Munsif’s 
view is correct. His findings of fact were 
apparently not challenged before the District 
Judge and, therefore, I must assume that so 
far as the facts are concerned the findings 
are final. 

The learned Munsif further finds that from 
1902 to 1911 the parties continued to live 
together in spite of the transfer to the 
three grandsons and it was only when Janki 
fell out with Jhonti and his two sons that 
the idea of revoking the gift came into 
Janki’s head. This being the state of 
affairs, [ am quite satisfied. that there was 
nothing unnatural in Janki’s making a com- 
plete transfer of his rights in the land in 
suit in favour of the three grandsons, 

If then the document is a gift, the next 
question is whether it is vaild. Now the 
first objection taken as to validity is that 
there was no delivery of possession. The 
learned Vakil for the appellant relies upon 
the. judgment of their Lordships of the Privy 
Council in Mirza “Sadak Hossein Khan v. 
Hashim Alt Khan (1). . 


That was a case AMAN E and 
does not apply here. I think it is quite 
clear that among Hindus ‘gifts made subse- 
quent to the Transfer of Property Act do not 
require delivery of possession if there is re- 
gistration, Dharmodas Das v. Nistrarint Dasi 
(2). Their Lordships of the Privy Council 
had occasion to examine the law before the 
Transfer of Property Act in Kali Dass 
Mullick v.. Kanhaya Lal Pandit (3) and same 
to the conclusion that delivery of possession 


(1) 36 Ind. Cas. 104; 1 P. L. W. 157; 81 M. L.J. 
607; 19 0. C. 192; 18 Bom. L. R. 1037; 21 0. W. N. 
180; (1916) 2 M. W. N. 577; 14 A. L. J. 1248; 21 M. 
G T, 40; 38 A, 627; 40 L. J. 22; 25 C. L. J. 863 
P. C.) 

(2) 14 0, 446; 7 Ind. Dec. (N. s.) 297 


, (8) 110. 121; 11 1. A. 218;8 Ind, Jur, 688; 4 Sar. 


P.C . J. 578; 5 Ind, Deo. (N. 3.) 839, 
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was not necessary if the donor oan be shown 
to have done all that it was possible for him 
in the circumstances to do, and that was 
also the principle accepted in Jotfaram v, 
Ram Kishna (4). The learned Vakil for the 
appellant replies that in this case Janki did 
not do all that was in his power to do, 
because he did not get the names of the 
grandsons registered as tenants in the zemin- 
dart sherista. In my opinion if was not 
necessary for him to do this. Jhonti’s two 
sons were of full age and could haye them- 
selves gone to the zemindar and asked him 
to register their names. But even if it were 
conceded that delivery of possession is neces- 
sary, it is to be noticed that Parmeshwar 
was an infant and, therefore, Janki was com- 
petent to accept delivery of possession on 
his behalf, so that with regard to Parmesh- 
war, at any rate, there was no defect on this 
ground. 

The next objection to the gift is that there 
was no acceptance. Now it is undoubtedly 
essential to a Hindu gift that there should 
be acceptance. Here acceptance on behalf 
of Parmeshwar can be presumed to have 
been made by Janki. With regard to the 
other two grandsons the legal presumption 
of asceptance does not seem to my mind 
to have been displaced. Lord MHalsbury 
observesin Volume 15, page 41£, of his Laws 
of England: “Express acceptance by the 
donee is not necessary to completea gift. 
It has long been settled that the acceptance 
of a gift by the donee is to be presumed 
until his dissent is signified even though 
he is not aware of the gift, and this is 
equally so, although the gift may be of 
an onerous nature, or, of what is called ‘an 
onerous trust.’ ” 

Without going so far as this, I think 
baving regard to the ciroumstances of this 
case, an inference may be drawn that 
Jhonti’s two sons did accept the gift, which 
was a very advantageous one for them, 
and that the plaintiff has not shown any- 
thing to the contrary. In fact the finding 
that the donees continued to cultivate the 
property from 1902 to 1911 is strong 
evidense of acceptance. 


There is also the further fact that the 
deed of gift was in the custody of dhonti 


(4) 27 B, 31; 4 Bom, L. R. 764, 
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for eight or nine years and was produced in ` 


Court by a mukhtear to whom Jhonti had 
delivered it for custody. Upon the finding 
of the Courts below that Jhonti’s interest 
was not adverse to that of his sons his 
eustody was for their benefit. The learned 
Munsif finds this and the learned District 
Judge does not displaze that finding. In 
my opinion the learned Munsif is right in 
holding that there was acceptance by 
J honti’s sons, 

Finally there is the circumstance that 
eyen if the deed was inyalid by reason of 
non-delivery of possession or absence of 
acceptance as regards Jhonti’s sons, there was 
both delivery of possession and acceptance 
on behalf of Parmeshwar by Janki and 
the effect of any invalidity as regards two 
of the donees simply is that the whole 
property passes validly to Parmeshwar. 
So far, therefore, as the plaintiff is concerned 
his kobala would in that case pass no 
title to him. 

The result, therefore, is that from what- 
ever point of view the case is looked at, 
the decree of the Court below is right and 
the appeal must be dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPEALS Nos. 95 AND 
£6 cr 1916. 
January 29, 1917. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Bakewell. 
VISHVENDRA THIRTHA SWAMIER cr 
SODE Mutéi—Pratativr—APpPRLLAET 
IN BOTH 
VETEUS 
In C. M. A. No. 95 or 1916 
THe NATIONAL INSURANCE 
COMPANY, LIMITED, CALCUTTA—~ 
DEFENDANTS— RESPONDENTS, 
In CO, M. A. No. $6 or 1916 
Toe SUN LIFE ASSURANCE COMPANY, 


CANA DA—Derenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Place of suing—Suit to recover money due on Life 
Insurance Policy~-Death of insured, place of. 

A suit to recover money due on a Life Insurance 
Policy can be ipstituted in the place where the 


~ 


insured died; for death in such casas is part of the 
cause of action within the meaning of section <0 
of the Code of Civil Procedure. [p, 392, col. 2.] 

Read v. Brown, (1889) 22 Q. B. D. 128; 58 L. J.Q.B. 
120; 60 L. T., 250; 37 W. R. 181, Cailland v. Chanpion, 
(1797) 7 T. R. 205; IOL E. R. 933, followed. 


Appeals against the orders of the Court of 
the Subordinate Judge, South Canara, in 
Original Suits Nos. 88 ard §7 of 1914. 

Mr. B. Sitarama Row, for the Appellant in 
both. 

The Hon’ble Mr. T. Rangachartar, Messrs. V, 
Ramesam and A. V. Seshayya, for the Respond- 
ents in both. 


JUDGMENT.—The question is whether 
plaintiff’s suits brought to recover on Polisies 
of Insuranse issued by Companies having their 
offices outside South Canara, were properly 
brought in the District. The lower Court 
beld that they were not. 


it is argued, first, that plaintiff could sue in 
South Canara, because the Companies’ accept- 
ance of the policy-holder’s proposals was 
completed only by their communication to the 
plaintiff there. The lower Court did not 
find on the question where the communica- 
tion took place, because this contention was 
not relied on before it. For the same reason 
we cannot consider if in appeal. 

Next it is contended that plaintiff could 
sue in South Canara, tecause the policy: hold- 
er died there, and his death was part of the 
cause of action in each case. This contention 
is in accordance with the definition of the 
term ‘cause of action” contained in Read v. 
Brown (1), whioh Courts in this country have 
adopted so frequently that we do not feel 
at liberty to depart from it. It is, moreover, 
supported directly by C'atlland vy, Champion 
(2) and is consistent with the reference to 
a part of the cause of action in section 29, 
Code of Civil Procedure. We, therefore, ac- 
cept it. 


In these circumstances we do not des! with 
the alternative suggestion that the cause of 
action arose in part where the proposal was 
made by the insured person to the Company, 
or with the suggestion made in appeal against 
order No. 96 of 1916 that it was in covse- 
quence of a special term in the policy econ- 
stituted by the payment of the first premium. 


(1) (1689) 22 Q B. D. 128; 58 L. J. Q. B. 120; 60 
L. T. 220; 37 W. R. 131. 
(2) (1797) 7 T. R. 205; 101 E. R, 988, 
4 
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Tbe appeals are accordingly allowed, the 
lower Courts’! decision being set aside with 
a direction to accept the plaints on re-present- 
ations and deal with them according to law. 
Costs in this Court and in the lower Court 
to date will be costs in the cause and be 
provided for in the decrees to be passed. 

Appeals allowed, Cases sent back. 

Y.R.P, . 


CALCUTTA HIGH COURT. 
Rove Nasi No. 161 or 1917. 
May 14, 1917. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Smither, 
GANGARAM BHOJRAJ — PLAINTIFF = 
PETITIONER 
VETSuUS 
DHANMAN SIRDAR AND OTHERS— 


Derenpants—Oprosite Party. 

Provincial Small Cause Courts Act (IX of 1887), 5. 
25 — Revision--Admission of claim— Court, power of, to 
dismiss suit. 

In a snit on a hand-note the defendant put in a 
petition admitting the plaintiff's claim and prayed 
that he might be allowed to pay the money in 
two instalments. The Small Cause Court Judge 
dismissed the suit on the ground that there was no 
consideration for the hand-note: 

Held, that the Court ought to havedecreed the 
suit pen the defendant admitted the claim. [p. 393, 
col. 2. 


Rule against the order of the Judge, 
Small Cause Court, Darjeeling,in Suit No, 982 
of 1916, 

FACTS,—-This Rule arose out of a decision 
of the Small Cause Court dismissing the 
plaintiff’s suit, which was based on a hand- 
note executed by the defendant. The 
defendant who was the kasta of a family 
entered appearance and admitting the plaint- 
iff’s claim prayed that he might be allowed 
to pay the deeretal amount in insatlments. 
The Small Cause Court Judge took evidence 
adduced by both the parties and found: that no 
money was actnalJy lent by the plaintiff to 
the defendant at the time of the execution of 
the hand-note, but that the defendant 
executed it in consideration cf interest 
which was payable to the plaintiff on 
account of previous debts due by the de- 
fendant’s father. He dismissed the plaintifi’s 
suit on the ground that the hand-note 
on which the plaintiff based his claim 
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was without consideration and recorded 
that the defendant was a fool to admit 


the plaintifi’s claim, Thereupon the plaintiff 
moved the High Court for setting aside 
the decision of the Small Cause Court Jadge, 

Babu Tarakeswar Pal Chowdhury, for the 
Petitioner._The hand-note was not barred 
at the time when the plaintiff brought the 
snit. As the defendant admitted the plaint- 
iff’s claim, the Judge of the Small Cause 
Court had no jurisdiction to dismiss the 
suit, 

[OHATTERIRA, J,— The hand-note was exe- 
cuted in consideration of interest due on 
previous hand-notes which were not executed 
by the defendant, but by his father. How 
was this defendant liabla to pay that interest? 
If he was not liable, the hand-note executed 
by him was without consideration. 

Even if no consideration was given for the 
hand-note in suit, still when the defendant 
admitted the plaintiff's claim, the Court 
had no discretion but to give a decree to 
the plaintiff, 

[Cuatreesea, J.—We are exercising re- 
visional jurisdiction under section 25 of the 
Small Cause Court Act; you cannot as a 
matter of right claim that the decision of 
the Small Cause Court thould be reversed 
by us. | 

No doubt your Lordships have got ample 
discretion in a matter like this. But the 
decision of the Small Cause Court is 
wholly illegal, and should not be allowed 
to stand, 


JU DGMENT.—Theapplication, upon which 
this Rule was issued, arises out of a 
suit to recover Ks. 120 on a hand-note 
executed by the deceased father of the defend- 
ant on account of arrears of interest due to 
the plaintiff firm on previous hand-notes, 

It appears that the defendant put in a 
petition admitting the claim of the plaintiff 
and prayed that he might be allowed to pay 
the money in two instalments. 


The learned Small Cause Court Judge 
took evidence in the matter and dismissed 
the suit on the ground that there was no 
consideration for the band-note; becanse it wag 
exeotted in consideration of interest due on 
previous hand notes. 

We think that the Court below ought 
to have decreed the suit when the defendant 
admitted the claim, 
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The defendant has not appeared in this 
Court. 

The plaintiff agrees to receive the money 
in two instalments ont of the estate of 
the deceased. 

We accordingly direct that a decree be 
passed in favour of the plaintiff for the 
amount claimed, to be paid by the defend- 
ant one-half within a month of the 
arrival of the order in the Court below 
and the balance within another month from 
the payment of the first instalment. The 
amount will be realised from the assets 
left by the deceased father of the defendant. 

Revision allowed. 


PUNJAB CHIEF COURT. 
Seconv Civit Arrear No, 2321 or 1914. 
November 30, 1916. 
Present:—-Mr. Justice LeRossignol. 
MUHAMMAD YAR AND OTHERS-— 
DEFENDANTS- ÅPPELLANTS 
versus 
PIRAN AND OTHERS— PLAINTIFFs— 


RESPONDENTS. 

Custom—Diluvion—Re-appearance of submerged 
land-—Right of occupancy tenant— Rights granted before 
river action, nature of —Custom not ancient, effect of— 
Mutation proceedings, effect of — Limitation, 

In a suit for declaration of occupancy rights it 
was contended on behalf of the defendants-landlords 
(a) that the plaintiffs had lost all rights on account 
of the submersion of the land under the river ac- 
cording tothe general custom of the district and 
(b) that the suit was barred as mutation had taken 
place in favour of the defendants on submersion which 
occurred twelve years before suit. It appeared from 
the wajib-ul-arz of 1880 relied upon by thedefendants 
that the village had become subject to river action 
only in the previous year whereas the occupancy 
rights were of a date long anterior to 1 &&0: 

- Held, (1) that the proprietors had failed to estab- 
lish a custom whereby diluviated occupancy land 
on submersion at once became the property of 
the landlord and was liberated from the previous! 
existing tenant right; [p. 394, col. 2; p., 865, col. 1. 
‘ (2) that the custom propounded by the defendants 
was prima facie inequitable, as rights granted long 
before river action began could not be subjected 
to rules obtaining in neighbouring villages which 
were liable to river action when the tenancy origi- 
nated; [p. 396, col. 1.] 

(3) that the alleged custom having been pro- 
pounded in the village for the first time in 1479 was 
not ancient and could not have the force of law; [p, 


395, col. 1.] 
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(4) that mutation being a mere proceeding the 
suit was not barred, as the land thongh submerged 
was in the possession of the plaintiffs-tenants until 
the defendants took possession of it on its re-ap- 
pearance above the water-level, which even tock 
place only a short time before suit. fp. 395, col. 2.) 


. Second appeal from the decree of. the 
Additional Divisional Judge, Multan,;. at 
Draman (Dera Ghazi Khan),.dated the 9th 
June 1914, reversing that of the Munsif, Ist 
class, Muzaffargarh, dated the 31st May 1912, 
dismissing the suit. 

Mr. Abdul Rashid, for the Appellants. 

Mr. Taj-ud Din, for the Respondents. 


JUDGMENT.—Before this Court are five 
connected appeals, which will be dealt with 
in this judgment. 

There were originally six suits, all of 
which were dismissed by the first Court; 
in five only was an appeal preferred tc the 
District Judge who accepted them and decreed 
for the plaintiffs. 

The main question in these cases is, whe- 
ther the defendants, who are the proprietors 
of the lana, have established a custom 
whereby diluviated occupancy tenant land 
on submersion at once becomes the pro- 
perty of the landlord and is liberated 
from the previously existing tenant right. 

In holding in the negative the learned 
District Judge has relied on a judgment of 
this Court No 311 of 1902, to which the 
present defendants were parties. 

For the detendants-appellants it is urged 
that the wajib ul araiz of 1880 and of 1Y02 
are in their favour, that the custom is 
general in the District as proved by a 
large number of wajib-ul araiz and that in 
this very village, a large number of mutations 
have been produced, which prove that the 
custom has been acted upon in this village. 

The suits were instituted on 17th 
Desember 1907, and the mutations referred 
to all bear one of two dates, viz.„ 1898 
and 1910. 

The custom propounded by the defendant 
is prima facie inequitable, but may be 
susceptible of explanation, but as it is prima 
facie inequitable evidence in support of it 
must be cogent before ib can be held proved. 

Now the facts are that in the first Settle- 
ment, no reference at all to diluvion and 
the custom now recited was made and the 
reason for this omission is made clear by 
the wajtb-ul-arz of 1880, which recites that 
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the village had become subject to river action 
only in the previous year. 

Then and then only was the entry cancelling 
occipancy rights on submersion of the 
tanancy land incorporated in the wajzb-ul- arz. 
‘So far, however, as the evidence on the 
record goes, it was only in 1898 that the 
entry was formally acted upon for the first 
time, . 

‘Now the occupansy rights are of a date 
long anterior to 1880, and it is prima facie 
inequitable that rights granted long before 
river action began should be subjected to 
rules obtaining in neighbouring villages which 
were liable to river action when the tenancy 
originated. 

- It is only when the condition of forfeiture 
is part and parcel of the tenancy contract 
that it is equitable. 

In this village it was no part of the 
tenancy oondition, and as soon as the wajtb- 
ul-arz was acted upon, litigation resulted 
which ended in the defeat of the pro- 
prietors, 
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I am quite unable to accede to the pro- 
position that the eustom is equitable be- 
cause the only right of the tenant is based 
on his possession and that on losing posses- 
sion he loses ‘his right. If the same 
principle were generally applied, the result 
would be chaos, when possession is 
lost not by the laches or action of the 
possessor but by act of God or force majeure; 
that per seis not in law good ground for 
holding that the right to recover possesion 
is forfeited. 

The statement of custom in the wajib-ul- 
araiz of 1880 and 1900 isan eg parte statement 
and as such is of very little value; 
further on the face of it, itis a statement 
of a custom which was propounded in this vil- 
lage for the first time in 1879. Such a 
custom is not ancient and has not the force 
of law. 

My sonclusion is that the custom pro- 
pounded by the defendants has not been 
proved. 

The next point urged by appellants is 
that the suits in three of these appeals were 
barred by section 43 of the Code of 1822, 
inasmuch as five exactly similar suits were 
instituted in 1906 and were withdrawn on 8th 
November 1906, but in three of them, viz., 
Nos. 519, 520, 522 no sanction for a fresh suit 
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was expressly granted. The previous suit re- 
lating to the land with which No. 519 is con- 
cerned is not traceable, so that defendants on 
whom the burden lay have not proved the 
bar. With regard to the other two cases, I 
entirely agree with the Distriot Judge’s 
remarks, The Pleader for the plaintiffs was 
one for all the suits and the defect in 
the Munsif’s order was clearly one of form 
only. , 

The final argument was one of limitation, 

It was argued that all the suits are 
barred because mutation took place in favour 
of defendants on submersion, which occurred 
twelve years before the institution of the suits, 
To this I cannot accede; mutation was a 
mere paper proceeding, the land though 
submerged was in the possession of the 
tenants until the defendants took possession 
of it on its re-appearance above the water- 
level and that event took plase only a 
short time before the suits were brought. 

These facts, however, apply to only four 
of the suits, the fifth is slightly different in 
its incidents. 
` The’ land with which Suit No. 523 is 
concerned consists of two areas, one in Patti 
Phatwali, the other in Patti Khananwali. The 
facts of the Khananwali area are thesame as in 
the other suits, but those of the Phatwali area 
are different. The Phatwali area has been 
in the defendant’s possession since 1887-88 
and plaintiff's Counsel admits that his 
clients claim in respect of that area is 
barred by time. 

The final argument that the first Court had 
not decided what expenditure had “been 
incurred by defendants on the land was 
dropped as soon as it was pointed oat 
to Counsel that it had been desided against 
defendants for want of proof. 

The result is that the appeals are 
dismissed with costs, except in Suit No. 2822 
where the appeal is accepted as regards the 
Phatwali area only; in that case parties shall 
bear their own costs throughout. 

Appeals dismissed; 
Appeal No, 2322 partly accepted. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No. 2476 
or 1914. 
July 2, 1917, 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson, 
Sayed RAJAB ALI MIAN AND anotarr— 
; PLAINTIFES— APPEJLANTS 
yersus 
PANDU MULLICK AND OTHERS— 


DEFENDANTS — RESPONLENTS, 

Landlord and tenant—Abandonment— Mortgage, Ust- 
fructuary, of non-transferable occupancy holding 
Tenant leaving village but not for good. 

There is no abandonment of an oceupancy hold- 
ing where the tenant after execution of an usufruc- 
inary mortgage of a portion of the holding leaves 
the village bat not for good, and his heirs come back 
and resume possession of a pertion of the land. 


[p. 397, col. 1. l 
Appeal against the decree of the Offisiat- 


ing Subordinate Judge, Pabna, dated the 
ond May 1914, confirming a decision of 
the Additional Munsif, Serajgunj, dated the 
19th May 1915. 

FACTS.—The plaintiff was the appellant, 
and the appeal arises out of a suit for eject- 
ment of the transferee of an occupancy 
holding by the plaintiff landlord. One 
Hajitulla was the tenant in occupation of 
the holding. He executed an usufractuary 
mortgage «f the whvla holding, delivered 
possession to the mortgagee, and left the 
village in which the land in suit was 
situate and went to live in another village. 
Subsequently, just befcre the institution 
of the suit, some of bis heirs erected a 
hut on the land probably wiih a view to 
live there. The landlord then brought this 
suit for ejectment on the ground of transfer 
of the occupancy holding and its subse- 
quent abandonment by the tenant. The 
defence was that only a portion of the 
holding was transferred and that there 
was no abandonment. The Court of first 
instance gave a decree for ejectment, 
but on appeal, the lower Appellate Court 
reversed the decision of the Munsif, hold- 
ing that although the tenant left the land 
after having delivered possession to the 
usufructuary mortgagee, still as his heirs 
came to live upon a portion of the land 
there was no abandonment and so the 
landlord could not get a decree for ejeot- 
ment. Hence this second sppeal to the High 


Court. 
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Babu Sarat Ohandra Roy Choudhury, for 
the Appellants.x—The original tenant did, as 
a matter of fact, abandon the holding, 
and then after several years his heirs c£me 
to live upon the land | submit that under 
such circumstances there cannot but be’ 
abandonment by the tenant. Moreover, the 
lower Appellate Court has oyerlooked the 
admission of the defendant that he was 
the usufructuary mortgagee of all the lands 
of Hajitulla. 

[Caarrersea, J.—Do you contend that in 
every oase of usufructuary mortgage even 
where the tenant continnes to pay rent 
there can be abandonment ? | 

No; not in every case. But here the ques- 
tion is whether where the tenant executes a 
usufructuary mortgege and abandons the 
holding and leaves the village the land- 
lord can claim ejectment. 

[Cuatterte , J.—The finding of the 
lower Appellate Court that there was no 
abandonment is a conclusive finding of 
fact in second appeal. |. 

The question of abanlonm3ant is a mixed 
question of law and fact. The question 
is what constitutes abandonment and I can - 
raise that question in second appeal. The’ 
findina of th: lower Appellate Court was 
arrived at without a proper consideration of 
the facts and circumstances of the case. 

The fact that the heirs came back after 
several years will not take away the 
consequenca of the abandonment that had 
taken place. before. 

Babu Basori Lal Sircar, for the Respond- 
ents.—The finding of the lower Appellate 
Court is a finding of fact and hence con- 
elasive in second appeal. : The question whe- 
ther the tenan. did or did not abandon 
the lani is a pure question of fact and 
hence ernnot be challenged in second appeal, 
See Monohar Pal vy. Ananta Moyee Dasya 
(1), Bhupendra Nath Bose v. Bansi Tanti 
(2). In all the cases in which your Lord- 
ships allowei ejectment the tenant left the 
land for good without any intention to 
come back. But in this case the heirs of 
the tenant are occupying the land. Even 
in the case of an usufructuary mortgage 
of the whole holding the landlord cannot 
always claim ejectment, whereas in this 


(1) 20 Ind. Cas, 198; 17 C. W. N. 802, 
(2) 22 Tnd. Cas. 416; 40 0. 870, 
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case the mortgage was only of a portion of 
the holding. See Bhupendra Nath Bose v. 
Bansi Tanti (2), 

Babu Sarat Chandra replied, 

JU DGMENT.—It is found that the tenant 
who executed the usufruc uary mortgage 
never left the village for good. As 
a matter of fact within a short time after 
the mortgage, his sons came back and 
they are in possession of a portion of the 
land. The Court of Appeal below, upon a 
consideration of these circumstances, has 
come to the conclusion that there was no 
abandonment. 

That being so, the appeal must fail and 
is dismissed with costs, : 

Appeal dismissed. 


PUNJAB CHIHF COURT.. 
First Civic Apreat No. 262 or 1914. 
March 5, 1917. 
Present: — Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 
ABDUL AZIZ —PLAINTIFF——APPELLANT 
VETSUS 
NIADAR MAL AND OTHERS— Derenpants— 


RESPONDENTS. 
Mortgage—Redemption, suit for—Mortgage for fined 
term of years—Clause providing for abridgment of term, 
interpretation of—Sale of mortgaged property— Notice 
of sale to mortgagee stating fictitious price, whether 
proper. s 
In a suit for redemption ib appeared that the 


mortgage was not redeemable for a period of ten, 


years except under certain conditions embodied in 
clause 7 of the deed, which ran as follows: 
“Agar mabain miyad das sal muin farig doyam kothi 
mazkur ko bat karunga to us kalat men miyad mun- 
darja bala fiskh ho jawegi, magar shart yeh hat ki jis 
asli qimat par kothi mazkur bai hogi uski itla tehriri 
miyudi do hafta farig awwal ko kar di jawegi. Agar 
farig awwal kothi mazkur kharid karna chahega to us 
qimat par jis par dusra shakhs asal kharidar hoga 
awwal badast fariq awwal kothi mazkur farokht ki 
jawegi, basurat inkar tehriri ya jawab na dena ta miyar 
fariq doyam digar shakhs ke hath farokht kar sakega, 
aur jo mutalba us waqt ham fariq No, 1 ka wajid-ul. 
talab hoga woh kul wasul karkar kothi mazkur khali 
kar di jawegi.” In compliance with this clause the 
mortgagor, on the Lith July 1911, sent a notice to the 
mortgagees informing them that he had “finally set. 
tled to sell” the property to 4 for Rs. 80,000 and as 
it was necessary to send them a written notice “before 
the completion of the sale’, this notice was being 
sent in order to enable them to purchase the pro. 
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perty, if they so desired, at the price of Rs. 80,060. 
The notice went onto say that after the expiry of 
the prescribed period the property would, otherwise, 
b2 sold absolutely to A. On the 24th July the mort- 
gagees replied, saying that they were willing to 
purchase the property but that the alleged agree- 
ment to sell was not-genuine, the price being ficti- 
tious. They declared their willingness to purchase 
it at the fair market price. On the 3rd of August 
the mortgagor executed a deed of sale in favour 
of A who tendered the mortgage money due to the 
mortgagees, but that being refused he instituted 
a suit for redemption. It was found that Rs. 80,000 
had not in fact been paid: 

Held, (1) that ander the clause recited above if the 
parties desired to abridge the term of the mortgage, 
ib was incumbent on the mortgagor to give the 
mortgagees notice of his intention to sell, thus giving 
them an opportunity of buying the property them- 
selves at the price fixed and tobe paid by the 
intending purchaser; [p. 399, col. 1.] 

(2) that notice of the actual price at which the 
mortgagees were entitled to redeem the property 
not having been given to them, they were entitled 
to retain possession for the term of the mortgage, 
[p. 398, col. 2.] 


First appeal from the decres of the Divi- 
sional Judge, Delhi, dated the 3lst December 
191d, dismissing the claim. 


The Hon’ble Mr. Muhammad Shafi, K. B, 
Mr. Kirkpartrick and Rai Sahib Lala Moti 
Sagar, for the Appellant. 

The Hon’ble Pandit Shea Narain, R. B., 
Mesers. Gullu Ram and Amolak Ram 
Ohopra, for Respondents Nos. 1 and 2. 

Mr, Suraj Narain, for Respondent No, 8. 


JUDGMENT.—This appeal has arisen 
out of a suit for redemption brought by the 
plaintiff-appellant in the following circum- 
stances:— 


One Sheikh Subhan Bakhsh owned certain 
property, situate inside the Mori Gate in 
Delhi, known as “The Northbrook Hotel” 
which he mortgaged, with possession, to 
Niadar Mal-Rangi Lal for Rs. 10,000 under 
a duly registered deed of mortgage dated the 
4th April 1902. The mortgage was not 
redeemable for a pariod of ten years, except 
under certain conditions embodied in clause 
7 which will be referred to in detail later. 


On the Sth September 1903 Sheikh 
Subhan Bakhsh executed another mortgage 
for Rs. 25,000 in favour of Ram Chand- 
Binarsi Das, under which this Northbrook 
Hotel, in addition to three other houses, was 
mortgaged. Rs. 10,000 ont of the said 
Rs. 25,000 was left with these mortgagees 
for payment to Niadar Mal-Rangi Lal. 
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Clause 7 of the first mortgage was as 
follows: — 

“Agar mabain miyad das sal main farig 
doyam kotht mazkur ko bat karunga to us 
halat men miyad mundarja bala fiskh ho jawegz, 
magar sharat yeh hat ki jis asl gimat par 
kothi mazkur bat hogi uski tla tehrire miyadi 
do hafta fariq awwal ko kar di jawegi, Agar 
fariq awwal kothi mazkur kharid karna 
chahega tous gimat par jis par dusra shakhs 
asal kharidar hoga awwal badast fariq 
awwal kotht mazkur farokht ke jawegi, 
basurat inkar tehrirt ya jawab na dena ta miyad 
fariqg doyam digar shakhs ke hath farokht 
kar sakega, aur jo mutalba us waqt ham fariq 
No. 1 ka wajib-ul-talab hoga woh kul wasul 
karkar kotht mazkur khals kar di jawegi.” 

In compliance with this clause Sheikh 
Subhan Bakhsh onthe llth July 1911 sent 
a notice to Niadar Mal-Rangi Lal informing 
them that he had “finally settled to sell” 
this property “to Sayad Abdul Aziz (plaint- 
iff-appellant) for Rs. 80,000” who had paid 
him Rs. 5,000 as earnest money, and that 
as “In accordance with condition No. 7 of 
the said deed of mortgage, i is necessary to 
send you a written notice before the com- 
pletion of the sale” the. requisite notice was 
being sent in order to enable them to purchase 
the property, if they desired, at the price of 
Rs.” §0,000,,.° The notice went on to say.that 
after the expiry of the prescribed period the 
property would, otherwise, be sold absolutely 
to the said Sayad Abdul Aziz. From the 
above it is clear that though it was alleged 
that an agreement to sell had been entered 
into, the sale had not been, and was not to 
be, completed till the period of 14 days had 
expired. On the 24th July 1911 Niadar 
Mal-Rangi Lal replied saying that they were 
willing to purchase the property, but that 
the alleged agreement to sell was not 
genuine, the price being fictitious. They 
declared their willingness to purchase at the 
fair market-price. 

On the 8rd August 1911 Sheikh Subhan 
Bakhsh executed a deed of sale in favour of 
Sayad Abdul Aziz, the price entered therein 
being Rs. 80,000. The purchaser redeemed the 
mortgage in favour of Ram Chand-Banarsi 
` Das, and tendered the mortgage money 
due under the first mortgage which 
was refused, with, the result that Sayad 
Abdul , Aziz instituted this suit for 
redemption on the Lith August 1911. The 
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promptness with which this suit was brought 
was due to the fact that this property was 
situated on the route to be taken by, the 
Royal Procession at the 1911 Durbar. 

Niadar Mal-Rangi Lal contested the suit 
and pleaded that the price for which the 
property was really sold was far less than 
Rs. 80,000 and that as the condition laid 
down in clause 7 had not been complied with, 
they were entitled to be leftin possession for 
the whole period of ten years. 


The learned Divisional Judge who tried the 
case held that Rs 80,000 had not been paid, 
and that the value of the property did not 
exceed Rs. 40,000, and dismissed the snit on 
the ground that notice of the actual price at 
which the mortgagees were entitled to pur- 
chase the property not having been given 
to them, they were entitled to retain posses- 
sion for the term of the mortgages. Against 
this decision the plaintiff-appellant has pre- 
ferred thisappeal through Oounsel and we 
have heard Mr. Kirkpatrick on his behalf, 
while Mr. Sheo Narain has addressed us on 
behalf of the respondents mortgagees. 


Mr. Kirkpatrick contended that the sale 
was a legal and valid one, and that on a 
proper construction of clause 7, the mere fact 
of the sale abridged the. patiod of the mort- 
gage and entitled his client to ‘redeem, - the 
condition as to notice merely giving the 
mortgagees a right to pre-empt, a right that 
they could have pleaded as a defence, but 
which they did not advance in the sait, 
although since the decision of the case they 
have instituted a snit for specific perform- 
ance. 


On the other side it was urged that the 
mere fact of the sale did not operate as an 
abridgment of the term, but that, properly 
construed, the clause in question provided 
that if during the continuance of the mort- 
gage it was desired to abridge the term, the 
mortgagor could carry out his wish by selling 
the property, but that in that case it was in- 
cumbent on him to give the mortgagees notice 
of his intention to sell and the actual price at 
which a definite purchaser was willing to 
buy, whereupon the mortgagees could take 
over the bargain or allow the sale to be 
effected, and if they did not take over the 
bargain the purchaser could redeem without 
waiting for the termination of the period 
fixed by the mortgage-deed. 
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After a. consideration of the arguments 
advanced by, Messrs. Kirkpatrick and Sheo 
Naraia in support of their respective conten- 
tions we are of opinion-that the correct inter- 
pretation of clause 7 is that urged by 
Mr. Sheo Narain. That that was the inten- 
tion of the parties to the mortgage seems 
to us to be perfectly clear. 

That that was the construction placed upon 
this clause by Sheikh Subhan Bakhsh seems 
clear from the notice given in accordance with 
it on the llth July 1911 (printed at pages 
27 and 28), in which it is stated that the 
notice was necessary ‘before the completion of 
sale” (page 27, line 40). 

Again paragraph 4 of the plaint appears 
to have been drafted in accordance with this 
view. In any event the wording of clause 7 
seems to us to be perfectly clear and not open 
to the construction Mr. Kirkpatrick desires 
- ta place on tt. 

We accordingly hold that if the parties to 
the sale desired to abridge the term of the 
mortgage, it was incumbent on the mortgagor 
to give the mortgagees notice of his znten- 
tion to sell, thus giving them an opportunity 
of buying the property themselves at the 
price fixed, and to be paid by the intending 
purchaser. In this view of the matter it is 
not ‘necéssary to: discuss Mr. - Kirkpatrick’s 
vonterition--tHat this clause was bad in law 
as ‘being a “clog on redemption.” Suffice it 
to. say that in the present case the term 
for which the mortgage was to enure, viz., ten 
years was not a “clog” in itself, and the 
clause under consideration in no way prevent- 
ed the mortgagor from selling the property. 
It was only in the event of his desiring to 
abridge the period that clause 7 came into 
Operation, and we can see nothing illegal in 
its terms, and hold that the conditions it 
laid down were not a “olog” on redemption. 

[The rest of the judgment is not necessary 
for the purposes of the report. | 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPRAL FROM ORDER No, 421 or 1915, 
March 12, 1917, 
Present:—Mr. Justise Beachoroft and 
Mr. Justice Walmsley. 
KALI NATH CHAKRAVARTY AND 
OTHERS-—APPELLANTS 
UéTSUS 


AMBICA PRASHAD DAS AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 87— 
Fraudulent preference, essentials of, 

Section 37 of the Provincial Insolvency Act re- 
quires four conditions for its operation:—(1) the 
debtor must be unable to pay his debts as they 
become due, (2) the transfer must be in favour 
of a creditor, (8) the debtor must have acted 
with a view to giving that creditor a preference 
over other creditors, (4) the debtor must be ad- 
judged insolvent on a petition presented within three 
months from the date of the transfer. [p. 402, col. 2.] 

Where inthe case of a transfer forafair value 
the first, second and fourth conditions stated above 
are present, the transfer does not become void 
under section 87 of the Provincial Insolvency Act 
merely because the transferee did not believe that 
it was possible for the debtor to pay off all his 
creditors with the money obtained by the transfer 
or did not see to the disposal of the money by tho 
debtor, [p. 402, col. 2.] 

The question whether there has been fraudulent 
preference within the meaning of section 37 depends, 
not upon the mere fact that there has been a pre- 
ference, but also on the state of mind of the person 
who made it. [p. 403, col. 2.] 

Where a transfer in favour of a creditor hag 
been made under pressure, it cannot be said that it 
was made with the view of giving preference to the 
creditor. [p. 408, col. 2.] - 

A creditor by means of pressure upon the debtor 
stole a march on his co-creditors and got a mort- 
gage for 0 fair value executed in his favour by 
the debtor, in consideration of his debts and a fresh 
advance, shortly before the presentation of a peti- 
tion for the adjudication of the debtor in insolvency, 
knowing fully the embarrassed circumstances of the 
debtor and taking steps to conceal the fact of the 
mortgage from the other creditors: 

Heid, that the object of the mortgage was not to 
give fraudulent’ preference to the creditor, and that, 
therefore, it was not void under section 37 of the 
Provincial Insolvency Act. [p. 408, col, 2.] 


Appeal against the order of the District 


Judge, 24-Pergannas, dated the 25th August 
1915. 


FACTS material to the report will appear 
from the judgment. 

Babu Dawarka Nath Ohakraburtty (with him 
Babu Girtja Prosanna Roy Ohowdhury), for the 
Appellants.The mortgage in favour of 
Ambika was not in good faith and for valu- 
able consideration It comes, therefore, with- 
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in section 26 of the Provincial Insolvency 
Act. The mortgage in favour of Pratap 
comes within section 386 as well as sestion 
37 of the Insolvency Act. Refers to 
Nripendro Nath v. Ashutosh Ghosh (1). 

Sir Rash Behary Ghose (with him Babus 
Narendra Ohandra Bose, Panchanan Ghose 
and Surendra Madhab Mullick), for the Re- 
spondents.—T he mortgage in favour of Pratap 
was for valuable consideration. It was 
also executed in good faith. One creditor 
is not bound to share any advantage with 
other oreditors, Muszhar Saku vy. Hakim Lal 
(2). 
` Pratap’s mortgage does not come with- 
in the mischief of section 37 either. Refers 
to Nripendro Nath vy, Ashutosh Ghosh 
(3), Sharp v. Jackson (4). At any rate the 
onus is on the creditors as they are the ap- 
pellants and also because the onas of proving 
fraudulent preference is on the Receiver, 
Refers to Wilkinson, Eg parte, Berry, In re 
(5), per Jessel, M. R. The money advanced 
on the mortgage was for the purpose of 

enabling the insolvent to carry on his 
` business and so the mortgage would not 
be an act of preference. Refers to Jonnson, 
Ex parte, Ohapman, In re (6). 


JUDGMENT. 


Beacucrort, J.—This is an appeal against 
a decision of the Additional District Judge 
of Alipur in certain insolyency proceedings, 
by which he refused to annul two trans- 
fers of property. One Mani Lal Saha was 
adjudicated an insolventon a petition failed 
on the 18th February 1914 by one of his 
creditors. In the course of the proceed- 
ings the question of annulment of three 
mortgages came before the Court. These 
were (1) in favour of one Ambica Prasad 
Dass for Rs. 10,000 dated 15th July 1913, 
(2) in favour of one Chandi Charan Saha 


for Rs, 10,000 dated 14th November 1913 
(1) 29 Ind. Cas. 128; 21 C. L. J. 167; 19 0. W. N. 
157 


(2) 32 Ind. Cas. 343; 43 C. 621; 30 M. L. J. 116; 
3 L. W. 207; 20 C. W. N. 393; 14 A. L. J. 198; (1916) 
1 M. W. N. 198; 19 M. L. T. 208; 23 C. L. J. 406; 18 
Bom. L. R. 878; 48 0. 521 (P. 0.). 

(3) 33 Ind. Cas. 548; 43 C. 640; 20 C. W. N. 420. 

(4) (1899) A. O. 419 at p. 421; 68 L. J. Q. B. 866; 
80 L. T. 841; 15 T. L. R. 418; 6 Manson 264. 

(5) (1883) 22 Ch. D. 788 at p. 794; 52 L. J. Ch. 657; 
48 L.T. 494; 31 W. R. 649. 

(6) (1884) 26 Ch. D. 338; 53 L. J. Ch. 763; 50 L. 
T, 214; 32 W. R. 693. 
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and (3) in favour of one Pratap Chandra 
Ganguli for Rs, 16,000 dated 15th Decem- 
ber 1913. The first two came up fdr con- 
sideration under section 36 of the Provincial 
Insolvencey Act, the third under seetions 
37 of the Act. The Judge declared the 
second mortgage void against the Receiver, 
but refused to annul the other two. The 
present appeal is by some of the creditors 
against the order refusing to annul the 
two mortgages. - 


The insolvent was originally a Medical 
Practitioner but started a rice business and 
it is his dealings in this business which 
have landed him in financial difficulties. 
The immoveable properties shown in his 
schedule consisted of three separate properties, 
viz., Nos. 66, 67 and 68, Tollygange Oir- 
cular Road, the first two of which were 
each valued at Rs. 25,000, and the third 
at Ks. 3,600, His moveable properties consist- 
ed mainly of machinery and fittings for 
the rice business valued at Rs. .15,027; 
there were also furniture and domestic 
articles valued at Rs. 500. His assets 
thus amoanted to Rs. 69,127, while the 
habilities exceeded Rs. £0,000, 

The mortgage' in favour of Ambica 
Prasad Das covered No. 67, Tollygunge 
Cireular Road. The bond recites that a 
loan of Rs. 3,000 had been taken on the 
30th June from Ambica, that amount with 
interest was deducted fromthe Rs. 10,000, 
and the balance Rs. 6,985 was stated to 
be paid in cash. Particulars of the notes 
by which the cash was paid were given in the 
schedule. 

The evidence is to the effect that 
Rs. 6,985 was not paid in cash at the time 
of the execution of the mortgage, hecause 
Rs. 4,000 had been advanced previously 
on the 12th July. Ambica himself had had 
to borrow that money from the witness 
Gopal Chandra Banerjee, a Pleader, as it 
was too late to get the money from the 
Bank, when wanted. The money was re- 
paid to the Pleader on the 14th. A great 
deal is made of the fact that this payment 
on the 12th contradiets the recital in the 
bond itself and it is suggested that this 
story has been invented to meet the report 
of the Receiver, which shows that Mani 
Lal had according to his own account book 
received Rs, 4,000 on the 12th July and 
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paid out that amount on that and the 
following day. f 

The explanation of the whole transaction 
seem$ to me to be a perfectly simple and 
natural one. The Pleader who drafted the 
mortgage-bond says that even before the 
hand-note of 30th June for Rs. 3,000 was 
executed it was settled that Ambica was 
to advance Rs. 10,000. Search, however, 
had to be made in the Registration Office. 
A draft of the mortgage-bond had to be 
prepared, and as the notes given by Gopal 
Chandra Banerjee were entered in the 
consideration column and there is nothing 
surprising in that precaution being taker, 
the clause about receiving consideration 
was entered. There was apparently some 
urgency for the money on the 12th and 
if the draft had already been prepared by 
them, as to which there is no evidence 
either way, there is nothing extraordinary 
in its being allowed to stay as it was. 

The evidence as to this is not merely 
oral. There is a receipt dated 12th July 
given by Mani Lal to Ambica, in which 
the numbers of the notes adyanced on that 
date are given and the same numbers are 
found in the hand-note executed on the 
12th July by Ambica Prasad in favour 
of Gopal Chandra Banerjee. To find in 
favour of the appellants we must, there- 
fore, not only find that Mani Lal and 
Ambica- entered into a fraudulent arrange- 
ment to favour Ambica or benefit the 
insolvent at the expense of the other 
creditora, for which -there would be no 
justification on the evidence, but we must 
also find that the Pleader Banshadhar 
Bishnu has given false evidence and the 
Pleader Gopal Chandra Banerjee has not 


only done the same but abetted a forgery 
as well. 


Finally, Ambica says he did not know 
Mani Lal before this transaction and there 
is no evidence to the contrary. In fact 
the cross examination of Ambica is not 
what one would expect in the case of a 
man charged with having got a transfer 
otherwise than in good faith and for valu- 
able consideration. . In regard to this 
mortgage then i have no doubt that the 
learned Judge came to the right conclu- 
sion. 


The mortgage in favour of Protap Chandra 


26 
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Ganguli is beset with greater difficulties 
But it will be as well at once to correct 
a misstatement which was made to us, 
doubtless unintentionally, by the learned 
Vakil for the appellants, which to a great 
extent coloured his arguments. It was re- 
presented to us that this mortgage covered 
the whole of Mant Lal's property and it 
was argued that a mortgage of the entire 
estate raises a presumption of an inten- 
tion to- defeat creditors. In fact the 
mortgage-bond does not cover the &š 
cottah plot which was previously mortgaged 
to Ambica, the reference in the bond to No. 67, 
Tollygnnge Circular Road, would appear 
to be a mistake if the number of the 
premises as given in the schedule filed by 
the insolvent is correct. It, however, 
covers the other two landed properties and 
apparently also all the machinery and fittings 
used for the rice business, so that the 
property mortgaged was in value rather 
less than two-thirds of the insolyent’s property 
as shown in the schedule. 

It has not been suggested that the 
amount advanced was insufficient as mortgages 
go, it was not even suggested to Protap 
himself in ecross-examination that he had 
not given fair value, though it appears Mani 
Lal at first wanted an advance of Rs, 20,000 
from him. 

It appears from the recitals in the bond 
itself that Mani Lal received Rs. 3,782 
odd ia cash while Rs. 12,217 odd were re- 
tained to puy off debts. There was a debt 
of over Rs. 3,009 due to Protap himself for 
paddy supplied, three mortgages amounting 
to about Rs. 5,200, Rs. 1 500 due toa firm 
of engineers for an engine and boiler, on 
which they had a lien, and Rs. 2,000 to be 
paid on a hand-note. All these debts were 
discharged. In fact Protap had to pay Rs. 413 
in exeess-of the Rs. 16,000 as he explains in 
his evidence. 

Bat it is said that the Receiver’s report 
shows that Mani Lals accounts. were 
falsified, and that the sum advanced was 
not used for the purposes of his business: 
and it is further argued that Protap sould 
not have believed that all creditors would be 
paid with the money advanced andthe business 
re-established. 


So far as the Receiver’s report goes, L. 
do not think we have been quite properly 
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treated, It was hurriedly read over to us 
and consisting, as it does, of a mass of 
figures, difficult to follow, if we were to 
be asked to draw conclusions from the 
figures I think some trouble might have 
been spent in pointing out exactly 
how they affected the question before us. 
The value of the report largely depends 
on the circumstances in which it was made, 
It was made in -June 1914 in consequence 
of an order of the Court on the Receiver 
to report how the money advanced onthe 
mortgages had been spent. That was long 
before the present enquiry, which was in- 
stituted after the remand order of this 
Court in January 1915. The report also 
appears to have been based, in accordance 
with the order, only on the accounts of 
“the insolvent. The Receiver was not called 
as a witness in the present case and though 
the reading of the report was not objected 
“to in this Court, the value attaching to it 
‘gan only be the value which attaches to 
an ex parte enquiry into a case on a res- 
tricted source of information. And the 
value of the information to be got from 
the accounts themselves is further discounted 
by the opening passages of the report in 
which the Receiver after setting out his 
order says: “The account books of the 
insolvent especially for the year 1320 are 
not in order, there are many ‘items which 
have not been entered in “the khatian, 
nor are the khatian items all totalled. It 
is difficult to find what is the financial 
position of the insolvent in the course of 
the year.” In view of this state of the 
accounts it would hardly be of use to 
attempt to extract any information from 
them, In- fact they bave not been placed 
before us and it is impossible to follow some 
parts of the Receiver’s report without them. 
For instance, I may say I entirely fail to 
understand how the. Receiver came to the 
conclusion expressed i in the following passage, 
“Tf we’ exclude Rs. 1,800 taken by insolvent, 
the amount that was paid to him (I do 
not know whether this refers to the insolvent 
or Chuni Lall Dutt) out of Protap Babu’s 
money was not used cn account of the 
business of the karbar and paid to any 
creditor of the insolvent.” 

However, I shall assume forthe purpose 
of argument that some of the money borrowed 
was not spent on the business, I do not 


OANKB, (1917 
see that that in any way affects the position 
of the lender. He is not bound to see 


‘to the disposal of the money, nor could his 


position be affected by the fact, even if 
true, but which is not proved, that the 
insolvent falsified his accounts except in 
so far as falsification of accounts might 
be evidence of fraudulent preference. The' 
one would not necessarily involve the other 
and no serious attempt has been made to 
establish the connection in this case. Nor 
to protect himself is it necessary that the 
lender should believe that it is possible to pay 
off all the creditors with his loan. 

Section 37 of the Act, on which section 
alone appellants rely, requires- four con- 
ditions for its operation: (1) the debtor must 
be unable to pay his debts as they bacome due, 
(2) the transfer must be in favour of a 
creditor, (3) the debtor must have acted' 
with a view of giving that creditor a’ 
preference over other creditors, (4) the 
debtor must be adjudged insolvent on a 
petition presented within three months of the 
date of the transfer, 

It is not disputed that the first, second and 
fourth conditions are present in this case,’ 
The crux of the case is whether the third is. 

The strongest point against Protap is_ his 
behaviour in what is described às stealing 
a march on his- four ao-creditors in getting 
the mortgage executed. He was the 
president of the Chatta Rice Dealer Asso. 
ciation. At a meeting of this Association 
on the 15th December there was a dis- 
cussion about Mani Lal’s affairs, as owing’ 
to his financial difficulties rice was not being ‘ 
supplied to him by the rice dealers. It was’ 
apparently arranged that Protap and two 
others should try to arrange his affairs and 
see that he was supplied with rice. Attempts’ 
to manage his business for him, however, 
eventually fell through because as Lall 
Mohan Dass, one of the three men, says, 
“He did not behave properly.” But on the: 
very day on which this discussion was 
held the mortgage-bond in favour of Protap- 
was executed. The execution took place at 
about 2 or 2-30 pr, m. The meeting of the 
committee was held in the evening. It is- 
argued that the fact that the two incidents 
should have occurred on the same day is’ 
suspicious, to say the least of it, The 
fact that the bond was registered at Behala 
instead of at Alipur is put forward as 
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another sircumstance of suspicion, but if 
Ig perhaps a true explanation that that 
is dwe to the fact that at the Alipur 
Registry Office no document is accepted for 
registration after 2 r, m, 

To take the matter beyond the region 
of suspicion much reliance is placed on the 
letter of Mani Lal that was handed in 
at another meeting of the Rice Dealers 
Association on 22nd December. In it Mani 
Lal said: “The said Gangapadhaya Mohasay 
(i. e. Protap) who was my principal adviser 
in the matter of enquiry secretly advised 
me to mortgage my rice mill to him, and 
in that case he said he would arrange 
matters for properly conducting the busi- 
ness of the mill and for payment of my debts. 
1 have adopted this most valuable advice 
of his with great respect and fully acted 
up to it.” He then went on to complain 
that in spite of this mortgage his debts 
had not been paid and arrangements had 
not been made for carrying on the business 
of the mill. At the same meeting Mani 
Lal signed a letter stating that he 
would not transfer or charge any of his 
property till he had paid the rice dealers 
what he owed them. He also stated that 
his homestead dwelling-house was unin- 
cumbered. Inthe Association’s proceedings 
of the same day this letter is described 
as an ekrar and a month’s time was given 
to Mani Lal to pay his debts. 


The charge that Protap gave Mani Lal 
secret advice to execute the mortgage- bond 
in his favour rests only on this letter. 
Protap was not cross-examined on the point. 
Mani Lal himself has not been examined. 
In the circumstances it would be risky to 
-accept this untested statement of Mani 
Lal complaining against Protap, especially 
when on the same day he tells the rice dealers 
that his dwelling-house is not under mortgage 
although it was covered by the mortgage 
in favour of Ambica and by the later mort- 
gage in favour of Chandi Charan, which was 
subsequently annulled by the Court. 

Though it is extremely probable that 
Protap knew how Mani Lal stood with 
regard to the Chatta Rice Dealers, it does not 
follow that the transfer to him comes 
within section 37 of the Act. There is 
this to be said in favour of Protap against 
the view that he was stealing. a march 
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on the other oreditors, that the notices for 
the meeting of the 15th December’ were 
only circulated on the morning of the 15th 
whereas the negotiations for the mort- 
gage had taken place some days before. 
The draft had been finally preparéd three 
days previously. 

Again the evidence shows that Protap had 


been pressing Mani Lal to pay his 
debts. He had threatened to sue him 
unless he paid within a week or gave. 


security. If Protap knew of the state of 
Mani Lal’s affairs, the story that he pressed 
Mani Lal to pay is the more probable. 
When a transfer has been made under 
pressure, it cannot be said ibl was made with 
the view of giving the creditor preference. 
As was pointed out in the case of Nripindro 
Nath Sahu v. Ashutosh Ghose (3), following 
Sharp y. Jackson (4), “the question whether 
there has heen fraudulent preference depends, 
not upon the mere fact that there has 
been a preference, but also on the state of ’ 
mind of the person who made it.” 

In the circumstances whatever may be 
felt iu regard to Protap’s conduct in taking 
steps to conceal the fact of the mortgage 
from his co-oreditors, if indeed he did wish 
to conceal it, and his version is that it was 
prepared at Mani Lals house as Mani Lal 
did not want publicity, a .yəry natural 
feeling in the case of a man whose business 
is tottering, it cannot be said that the 
object of the transfer was to give pre- 
ference to Protap, and I think the learned. 
Judge is right in coming to the conslu- 
sion that if was made for the purpose of 
trying to escape the Insolvency Court. 

I would, therefore, dismiss the appeal with 
costs. We assess the hearing fee at five 
gold mohurs in the case of each respondent. 


WALMSLEY, J.—I agree. 
Appeal dismissed. 
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PATNA HGH COURT. 

Seconp Civit Apesats Nos. 2302 anp 2466 

To 2471 or 1918. 

January 17, 1917. 

Present: — Mr. Justice Atkinson. 
JUGAL KISHORE SAHAI AND ANOTHER 
PLAINTIFF S— APPELLANTS 
VETSUS 

HANUNMAN MAHTON—Derenpant — 


RESPONDENT. 

Bengal Cress Act (IX of 1880), s. 20 (a) —Land 
entered tn Part I of Road Cess Return as malik’s land— 
Rent, suit for, maintainability of. 

Where any holding, estate or tenure in respect of 
which a Return has been made is entered by the 
maker of the Return in Part Iof the Road Cess 
Return, he is precluded from suing fpr any rent 
whatsoever, in respect of any land, holding or tenure 
forming part of the estate to which the Return re- 
lates, unless it is proved that the holding or tenure 
the rent of which is sought to be recovered was 
created subsequent to the lodging of the Return. [p. 
405, col, 1.] 


Appeal against a decision of the District 
Judge, Patna. 

Mr. Naresh Chandra Sinha, for the Appel- 
lants. l 

Messrs. Ganesh Duit Sin;h and Mrityun- 
jay Lal, for the Respondent. 

JOUDGMENT,—tThese seven Second 
Appeals. Nos. 2802 and 2466 to 2471 of 
the year of 1913 are analogous and come 
before me from the decision of Mr. Collins 
as District Judge of Patna, reversing a 
decision of the Munsif granting the 
plaintiffs decrees for rent in. these suits 
for the years 18 5 to 1817 F. S. The 
defendants hold three different and distinct 
denominations of land from the plaintiffs 
as tenants; some portion of the land bears 
a bhault rent, another portion bears a 
nakdi rent and a third portion bears a 
chowraha rent. The lands which bear a 
chowraha rent are said by the plaintiffs to 
have been their khudkasht or bakashi lands 
and to have heen temporarily settled with 
the defendants on their undertaking to 
pay a chowraha rent in consideration of 
their use and occupation of the land. 
Chouwraha rent means a rent, as I under- 
stand it, payable in a certain quantity 
of rice per annum: With neither the 
bhault nor the nakdi holdings have we 
any concern in this case. All these 
appeals have reference to the respective 
holdings of the defendents out of which 
chowraha rent is alleged to he payable, 
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The learned Munsif granted decrees in 
respect of all the three denominations 
of land, which I have mentioned; | but 
appeals were only filed in respect of the 
lands out of which chowraha rent issued; 
and it is argued that the chowraha rent 
is not recoverable, having regard to the 
provisions of section 20, clause (a), of the 
Cess Act (LX of 1889) inasmuch as the return 
made in pursuance of the Act did not set 
out these lands as rent-paying lands. It is 
contended that being rent-paying lands and 
not being shown in the return as such, no rent 
can be recovered in respect of them. The 
learned District Judge who decided this 
case held that on a true construction of 
section 20 of the Cess Act the plaintiffs 
were not entitled to succeed in recovering 
the chowraha rent claimed. The Cess 
Return, which the plaintiffs were required 
under the Act to mak3, was made in the 
year 1894; and the learned Judge in the lower 
Appellate Court has found as a fact 
that prior to 1894, namely, in 1892, 
the plaintiffs settled these chowraha rent- 
paying lands with the defendants. There 
was evidence on the record 65 support 
that finding of fact; and by that finding of 
fact I feel myself conclusively bound. 

The plaintiffs’ contention here is that it does 
not matter whéther the lands are shown 
as rent paying lands or not, so long as 
they are mentioned in some part cf the 
Return. Whether they are mentioned in 
Parts I and IL or Part III, the plaintiffs con- 
tend, ig immateria]: and that all that the 
Return is intended to show is all lands 
which are capable of assessment for valuation. 
The learned Judge finds that the plain'e 
iff has in Part I of the Return deseribed 
the lands in suit as bakashi lands: and 
the plaintiffs rely upon the note to 
Part I for the purpose of showing that 
they were properly mentioned in that 
The note to Part I indicates how 
the statutory form is to be filled up and 
Part I is only intended to contain a 
description of the land in the use and 
occupation of the maker of the Return. The 
lands in suit were, at the time of the making 


_of the Return, not in the occupation of the 


maker of the Return: but they were in fact in 
the occupation of certain tenants who were 
under a liability by contract to pay the 
plaintiffs rent for their holdings calculated 
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at so many maunds of rice per annum. 
It is- contended that the deseription given 
in Part I by the plaintiff is an adequate 
description in conformity with the re- 
quirements of the Road Cess Act. In my 
opinion, one has only to read the section 
itzelf to see that the argument put forward 
has no real substance, and having heard 
the very able argument presented to me 
by the learned Vakil on bshalf of the 
plaintiff I feel myself unable to accede to 
his contention. It is clear upon the true 
construction of the section that when any 
holding, estate or tenure in respect of 
which the Return has been made is entered 
by the maker of the Returnin Part I of 
the Return, the maker of the Return is 
precluded from suing for any rent what- 
soever iu respect of any land, holding or 
tenure forming part of the estate to which 
the Return relates, unless it be proved that the 
holding or tenure the rent of which is 
sought to be recovered was created sub- 
sequent to the lodging of such Returns. 
Part II of Schedule A of the Act pres 
cribes that in respect of lands held by 
ratyats the name of the raiyat shonld be 
specified, the area occupied should be given 
and the amount of rent payable should be 
stated, Section 20, clause (a), in my opinion, 
throws upon the person making the Return 
the duty of giving these details in respect 
of the land ont of which rent is payable. 
The lands in suit were lands in ocoupation 
of tenants in respe3b of which rent was 
payable by them; and it was ineumbent 
upon the zmindar under the -law to 
make a Return setting out the names of 
the tenants, the area of the land oeeupied 
by each and the rent payable. It matters 
not that the lands were gerat lauds of 
the zemindar: if in fact they were in 
settlement with tenants as tenants, the 
. Return should specify, even in respect of 
these lands, the tenancy and the amount 
of rent payable by each tenant. I am 
fortified in the view that I have taken 
by two or three cases. The first is Gourt 
Saran v. Moulvi Mahmed Latif (1). This 
was a decision of a Single Judge, Geidt, J., 
which went on Letters Patent Appeal 
before Rampini and Woodroffe, JJ, and their 
Lordships in the “Lettera Patent Appeal 


(1) 110, W. N. 211. 
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gave expression to their view as to what 
section 20, elanse (a), of the Cess Act required, 
Their Lordships say: “Sub-seotion (a) of 
section 20 only requires that all the lands 
for which rent is payable should be entered 
in the Return;” and they adopt the judg- 
ment of Geidt, J., when he says that in 
that “case all the lands for which rent was 
payable were entered in the Return.” But 
this point has been more fully discussed ard 
considered in a more recent decision, Sam- 
dant v. Kamlakant Jha (2). In that case 
the lands of the zemindars were let to certain 
individuals who, the landlords stated, were 
not tenants but labourers in enjoyment of 
the lands in consideration of the services 
rendered by them. However, their Lordships 
came to the conclusion that the individuals 
who were in occupation of the lands were, in 
fact, tenants and that they were not labourers: 
and then their Lordships dealt with the 
point which we have to consider in this 
case At page 425 they say:— It has been- 
argued that even if the appellants were ten- 
ants, they were such tenants of land which, 
according: to the respondents’ argument, was 
nij jote or zerazé land and that such land, 
whether it is in the actual occupation or 
cultivation of the landlord, or is let out to 
tenants, comer under, and should be entered 
under Part |, In support of this contention 
reliance is put upon the note appended to 
that part. But this note must be read sub- 
ject to what precedes it in the first part and 
to the provisions of Parts II and ILI; ‘and 
the preceding words of Part T show that the 
details of the lands, which are to be entered 
in that part, are lands in the actual occu. 
pation and cultivation of the persons sub- 
mitting Returns. If theland is held either 
by cultivating razyais or by tenure-holders 
paying rent, in either case, to the person 
aubmitting the Return, thenthe Return should 
be in the form of Parts II and III to Schedule 
A.” To the like effect is the case of Ramesh- 
war Singh v. Mohendra Narain (3), where the 
construction to be put on sub-section (b), 
section 20, of the Cess Act was considered. 
The only case relied upon in support of the 
plaintiffs’ contention is Sri Narain v. Chulhat 
Khan (4). It was a case decided by Mullick, 


(2) 15 Ind. Cas. 424, 
(3 19 Ind, Cas, 249. 
(4) 16 C. W. N. 172 (clxxiip. 
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J., sitting alone, in which he held that it was 
immaterial in what part of the Return the 
lands were specified so long as they were 
specified in some part. But with great res- 
pect to my learned brother I am quite unable 
to follow that reasoning. In my opinion the 
learned Judge i in the lower Appellate Court 
was right in the view he took of section 20 
of the Cess Act and he rightly dismissed the 
plaintiffs’ claim for chowraha rent. 
I accordingly disallow this appeal. 


Appeal dismissed, 


a CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Ducrese No, 2314 
or 1915. 

June 15, 1917. 
Present: - Mr, Justice Fletcher and 
Mr. Justice Newbould. 
| AGHORE NATH SHAHA—Ptaintirr— 
APPELLANT 
VETSUB 
NATABAR BAIRAGI AND OTHERS— 
DEFEN DANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 67——Mort- 
gage — Usufructuary mortgagee dispossessed of mort- 
‘gaged property —Remedy, 

An usufructuary mortgagee who has been dispos- 
.sessed of the mortgaged property has no remedy 
either by foreclosure or sale, but his remedy is con- 
fined toa money-decree against the mortgagor, as 
provided for in the mortgage-bond. [p. 407, col. 1.] 

Appeal against the decree of the Ist 
Additional District Judge, 24-Pergannahs, 
dated the 13th July 1915, reversing that of 
the Munsif, lst Court, at Diamond Harbour, 
dated the 14th April 1914. 

FACTS material to the report will appear 
from the following extracts from the judg- 
‘ment of the Munsif :— 

Suit was thereafter heard ex parte as the 
defendants did not appear on call. 

Suit on a mortgage- bond. It was exe- 
' outed by Nagendra i in favour of Priya Nath. 
Priya Nath was in possession of the mort- 
gaged land up to 1316 as mortgagee 
“and was dispossessed from 1317 by Natabar, a 
‘subsequent mortgagee. Plaintiff has purchas- 
ad the bond from Priya Nath. 

The absent defendant was seryed with 


summons, 
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Plaintif has proved his hobala and the 
other facts of the case including the mart- 
gage-bond, ‘ 

The claim has been proved. 

Suit is decreed with costs. Defendants 
Nos. 1 and 2 will get five months to pay into 
Court the decretal amount: in default the 
mortgaged property would be sold for its 
realisation. Interest from after period of 
grace on the decretal amount will run at Rs. 6 
per cent. per annum.” 

Against this decision defendant No. 2 pre- 
ferred an appeal and the Additional District 
Judge made the following romans! in Sisposing 
of the appeal:— * 

"Defendant No. 3’s aia was A ngu 
fructuary one only and under section 67 of 
the Transfer of Property Act nothing in that 
section can authorise a usufructuary mort- 
gagee or amortgagee by conditional sale to 
institute a suit for sale. In the instrument 
which is the subject-matter of this suit 
it is recited that ‘if you (defendant No. 3) 
for any reason lose possession of the said 
land, then yon will realise your money by 
suit against me (defendant No. 1) with 
interest at the rate of 2 per cent. per 
mensem from the date of dispossession,’ 
This clause gives to defendant No. 3 no 
power to bring the property to sale and 
defendant No. 3 has only his personal remedy 
(now assigned to the plaintiff) under section 
68 of the Act. The cause of action arose 
on the lst Padsakh 1317; benoe the suit having 
been brought within six years of that date a 
personal decree can be obtained against 
defendant No. 1, though there is no remedy 
against defendant No.2. I, therefore, allow 
the appeal of defendant No. 2 with costs, 
The plaintiff will be granted a personal 
decree only against defendant No. 1, with 
interest at the bond rate up to the date of the 
lower Court’s decree and interest at 6 per 
cent. thereafter up to realisation with costs 
against that defendant.” 


Babu Karunamoy Bose (with him Babu Aéul 
Krishna Roy), for the Appellant.—The plaint- 
iff is a purchaser from the mortgagee, who 
was in possession of the property and was 
dispossessed by the mortgagor in collusion 
with another to whom he sold the property. 


-The purchaser and seller acted in collusion. 


The mortgagee’s right to get the money 
accrued at once. The question is, should [ 


Vol. XLI] 


get only a money-decree against defendant 
No. 1 and defendant No. 2 or a decres 
for property too? I say let me get back 
the money from the property. I would 
not have advarncéd the money unless 
the property was liable for the money. It 
. Wasa mortgage on which I advanced the 
money. I have been dispossessed of the 
property and I want my money for the 
property or the property itself. 

[FLETOBER, J.—Was there no personal 
remedy? Thequestion turns upon the form 
of mortgage |. 

I have made both defendants Nos. l and 2 
parties. In any case I pray for withdrawal of 
this appeal. 


Babu Amarendra ,Neth Bose (with him 
Babu Sashi Sekhar Bose), for the Respondent. 
-—As to the question of withdrawal of suit, 
vide Order XXIII, rule 1, Civil Proce- 
dure Code, Hardship is not a ground. Under 
section 68, Transfer of Property Act, he was 
entitled to one of three remedies—money, 
property, or additional reourity. He chose 
one. 


Babu Karunamoy Prse, in reply, referred 
to Kangaya Gurukul v. Kalémuthu Annavi (1). 


JUDGMENT. 


_ Fuztcser, J.— This appeal must be dis- 
missed. The finding of the learned Jadge 
of the lower Appellate Court is that the 
plaintiffs mortgage is an usufructuary 
mortgage, Thatis also what the plaintiff 
himself says in his plaint and from his 
statement of the mortgage in his 
plaint it is quite clear that if is an 
usufructuary ‘mortgage. If it is an 
usufrustuary mortgage, there is no remedy 
either by foreclosure or by sale, and the 
plaintiff having brought this suit, he has 
been given a simple money decree for the 
amount due on his mortgage. That 
seems to be the only relief that he can get 
in this suit, 

The other point is that the plaintiff 
ought to be permitted to withdraw from 
the present snit with liberty to bring a fresh 
suit for possession of the mortgaged pro- 
perty. One cannot say generally what ought 
to be the rule in such a case, All that one 
can say is whether or not the case under 


.. (1) 27 M. 686 (F. B.). 
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consideration is a proper case in whish 
to exercise that discretion. In this case, 
we ought not to grant the prayer because 
the plaintiff deliberately selected the gentle- 
man who conducted this litigation in the 
Courts below. He instituted the snit in 
this way. The two defendants met. him 
on the case put forward. He cannot now, 
when he has deliberately taken this course, 
be permitted to get out of the whole thing 
and start the litigation afresh. I think 
the plaintiff ought, under the circumstances, 
to get a decree for money against his 
mortgagor. He can then enforce his decree 
as he thinks best. The present appeal fails 
‘and must be dismissed with costs. 
NEWBOULD, J.—-I agree. 
Appeal dismissed 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Arrear No, 56 or 1916. 
March 28, 1917. 
Present:—Mr. Lindsay, J. O. 

Raja MUHAMMAD ABUL HASAN 

KHAN —PLAINTIFF— APPELLANT 
VETSUS 
Musammat PARKASHI AND ANOTHER— 
DEFENDANTS-——- RESPONDENTS. š 

Oudh Rent Act (XXII of 1886), s. 41——Compromise 
enhancing rent—Enhancement, illegal —Rent, suit for— 
Landlord, position of. 

A suit to contest a notice of ejectment was settled 
by a compromise, under which the existing rent 
was enhanced by nearly halfas much and one of 
the relations: of the recorded tenant was admitted 
as a co-tenant of the holding in suit. Subsequently 
the landlord sued the co-tenants for recovery of 
rent on the basis of the compromise: 

Held, that the suit could not be decreed at the 
rate entered in the compromise but only at an en- 
hanced rate allowed by section 47 of the Oudh Rent 
Act. [p, 408, cols. 1 & 2.] 

Lachhman Singh v. Thakurain Sarfaraz Kumear, 33 
Ind. Cas. 560; 18 O. O. 261; 3 O. L. J. 126 and Kristo- 
dhone Ghose v. Brojo Gobindo Roy, 24 O. 895; 1C. 
W, N. 442, distinguished from. 


Appeal from the decree of the District 
Judge, Gonda, dated the llith September 
1916, upholding the order of the Assistant 
Collector, lst Class, Gonda, dated the 1lth 
July 1916. 


Syed Ali Mohammed, for the Appellant. 
Babu Ramapat Rum, for the Respondents, 
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JUDGMENT.—I think this appeal must 
fail and the judgment of the lower Ap- 
pellate Court be upheld. The facts are 
very simple. One Musammat Parkashi was 
a tenant of the plaintiff holding an area of 
5:72 acres in a village called Karanpur. 
A notice of ejectment was issued against 
Musammat Parkashi in the year 1320 Fasit. 
These proceedings in ejectment were put 
an end to by a compromise between the 
Raja plaintiff and Musammat Parkashi. 
Pormeny the rent of this holding had been 
Rs. 20-4-0 and under the new agreement 
the rent was increased to Rs. 27. An- 
other feature of this sgreement was that 
the second defendant . in the case, a man 
named - Gharib who is Musummat Parkashi’s 
nephew, was admitted as a co-tenant with 
a half interest in the holding. The present 
suit for arrears of rent has been brought 
on the basis of this new agreement. The 
plaintiff claimed rent at the rate of Rs. 27. 
The Courts below have refused to give 
him relief on this basis, holding that in- 
asmuch as the provisions of section 47 of 
the Oudh Rent Ast prohibit the taking of 
any enhanced rent in excess of one anna 
in the rupee the contract for a rent of Rs. 
27 was illegal, The Oourts below have 
held that the plaintiff was entitled to en- 
hancement at the rate of one anna in the 
rupse and they have, therefore, enforced the 
agreement to that extent. 

It is contended in appeal here that section 47 
of the Oudh Rent Act did not apply to the case. 
I am unable to accept the argument. I have 
been referred to a decision of my own rcported 
as Lachhman Singh v Thakurain Sarfuraz 
Kunwar (1), but the facts of that case are 
easily distinguishable from the facts of the 
present case. In the former case there was 
a variation of the area which took the facts 
out of the operation of section 47. Here 
admittedly the area is the same. There 
can, I think, be no doubt that section 47 
applies to the case and that the Courts 
could not enforce an agreement to pay the 
enbanced rent provided by the agreement. 


Then itis said in ground No. 2 that if the ~ 


agreement was illegal, it was not competent 
to the Courts below to makea new éontract 
for the parties so as to give a decree aft 
the rate of one anna in the rupee in excess 


(1) 33 Ind. Cas, 560; 18 O. C. 361; 3 O. L. J, 126. 


of the previous rate. The ruling of- the 
Caleutta High Court in Kristodhone Ghose 
v. Brojo Gobindo Roy (2) is cited in his 
connection and supports the appellant’s argu- 
ment. In that case the defence of the ten- 
ant was that the agreement was altogether 
void and unenforceable and the plea was 
maintained. In the present case the tenants 
have not appealed in either Court and the 
question is whether in tbe circumstances 
the appellant should be allowed now to 
plead the illegality for his own benefit. His 
object is clear enongh. He wishes the 
Court to declare that the tenancy is one 
under the old arrangement, ao that he may 
be entitled to take advantage of the de- 
claration and eject the defendants and itis 
for this purpose that the third plea in the 
memorandum of appeal is raised. He wishes 
to have the second defendant discharged from 
the suit so as to restore the status quo ante, 
He ought not, in my opinion, to be permitted 
to do so. He made a contract with these 
defendants which he knew perfectly well to 
be illegal and admitted them both to the 
occupation of the land in suit. Now that 
the fraud upon the law which he committed 
is brought to light, be cannot be allowed to 
plead it for his own advantage so as to 
enable him to disturb the defendants’ occupa- 
tion. I hold that these pleas are not maiu- 
tainable ard dismiss the appeal with costs. 


Appeal dismissed. 
(2) 24 0. 895; 1 O. W. N. 442. 





MADRAS HIGH COURT. 

SECOND Civit APPEAL No. 1291 oF 1915. 

April 3, 1917. 

Present:—-Mr. Justice Abdur Rabim and 
Mr. Justice Srinivasa Aiyangar. 
SUBBARATNA MUDALI AND orners— 
DEFENDANTS—A PPELLANTS 
Versus 
BALAKRISHNASWAMI NAIDU— 
PLAINTIFF- RESPONDENT. 

Custom—Hindu Law—Succession— Dancing girls-— 
Females, rights of. 

Succession to the estate of a dancing girl is based 
more upon usage obtaining in the caste than upon 
any text of Hindu Law, and according to that usage 
females take in preference to males. [p, 409, col. 2] 

Kamakohi v. Nagarathnam, 5 M. H, ©. R. 161, Venku 
y. Mahalinga, 11 M. 893; 12 Ind Jur. 421; 4 Ind, Dee. 
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_ SUBBARATNA MUDALI V. BALAKRISHNASWAMI NAIDU, 


. (N. 8.) 274, Chalakonda Alasani v. Chalakonda Rat- 
nachalam, 2 M. H. ©. R. 56, Muthukannu yv, Parame- 
sami, 12 M. 214, 4 Ind Dec. (N. 8.) 499, Navasimma v. 
Gangus 13 M. 138, 4 Ind, Dec.. (xN. s ) 804, followed. 

Sivasangu v. Minal, 12 M. 277, 4 Ind. Dec. (N. 8.) 
543, Subbaraya Pillai v. Ramasami Pillai, 28 M. 171, 

“8 Tnd Deo. (x s.) 518, Mandaram Nammaiya Chetty 
y. Mandaram Thiruvenkadathan Chetty, 18 Ind. Cas. 
601,138 M. L. T. 88, 24M. L. J. 223, Minakshi v. 
Muniandi Panikar, 25 Ind. Cas. 957, 27 M. L. J. 353; 
11. W. 704; (1914) M. W., N. 672; I6 M. L. T, 270; 
38 M. 1144, distinguished. < 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-uncle’s daughter 
would be preferred to the maternal grand-unclo’s 
danghter’s gon. [p. 410, col. 2.] 

Second appeal against the decree of the 
District Court. Trichinopoly, in Appeal 
Suit No. 256 of 1914, preferred against 
that of the District Munsif, Karur, in Origi- 
nal Suit No. 22 of 1913. l i 

Mr. K. S. Ganesa Átyar, 
lants. 

Mr. T, S. Ramaswami Atyar, for the 


spondent, 


JUDGMENT. —This appeal raises an in- 
teresting question as to the succession to 
the property of a woman of the dancing 
girl caste. The deceased woman Palani 
inherited the property in dispute from her 
mother Nagu, who inherited it from her 
mother Mottai, who again inherited ib from 
her father Arunachellam. Arunachellam 
had two brothers Ramaswami and Mathur- 
bhutham, and the question is whether 
Mathurbutham’s daughter Seethai or Rama- 
swamis daughter’s son Maruda Muthu 
Mudah is the heir of Palani. All the 
women appear to have followed the pro- 
fession of a prostitute. That members of 
this caste are Hindus is certain, though 
the ancient writers and their modern ex- 
ponenta find some difficulty in fixing them 
in one of the four castes: but whether 
they belong to the Sudra or fourth caste 
or to a separate fif.h caste is immaterial. 
That male members of this caste are usually 
governed by the Hindu Law and usage 
does not seem to have been questioned; so 
also when female members marry and have 
children, as they sometimes do, their family 
relation i3 governed by the Hindu Law and 
presumably the ordinary Hindu Law of 
inheritance will govern succession to their 
properties. At the same time their female 
shildren may remajn unmarried and become 
professional daszs withoyt any degradation 


for the Appel- 


Re- 
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or stigma attaching to them so long as 
they observe the caste customs. It is wel] 


known that at least in the Southern Dis- 
tricts they are supposed to be married to 
the idol of some temple and it is a ques- 
tion not beyond dispute whether after such 
a marriage, signified by the tying of a 
bottu and thali by the archaka or priest, 
they can contract a real marriage with a 
member of their caste. Thsy are not virgins, 
‘are not married women and never become 
widows. Weare led to make these observa- 
tions for showing that there is no such thing 
asa dissolution of the natural tie by relation- 
ship between the members cf the caste who 
remain unmarried and follow their trade 
and their married relations who lead a 
respectable life. Even in the case of married 
or unmarried women. of other castes, who 
have become degraded by their immoral 
conduct, it is now settled that the natural 
relaticnship is not broken between such 
common women and their respectable rela- 
tions and the ordinary rule of the Hindu Law 
of inheritance applies. But it will be seen at 
once that that law, which is based on a system 
of legal marriage and consequential relation- 
ship, cannot ba applied at all orat least 
without very considerable modifications to 
the property of a woman of this caste, 
who except her own children can ordi- 
narily have relations cnly through females, 
The rules as to stridhan obviously do not 
apply te such property and there is no other 
rule of succession laid down in the Smritds 
or by the commentators prescribing the 
devolation of the property of women of this 
caste, except it ba the general rule “that 
to the nearest ‘sapinda’ the inheritance 
next belongs.” According to Vijnaneswara 
‘sapinda’ connotes merely relationship [see 
Acharadyaya Vivahaprakaranam, pages 31, 32 
and 35 of Setlur’s Edition Translations, 1 
Madras Law Journal 75}. Usage has, there- 
fore, sprung up in this caste which permits 
affliation of daughters and gives pre- 
ference to females in matters of succes- 
gion. 

This was recognised in one of the early 
eases in this Court, Kamakshi v. Nagarathnam 
(1). There he two danghters of a son 
inherited the mdras? offite uf their grand- 


(1 5M. Ħ. C. R. 161. 
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mother. On the death of oneof them her 
daughter was held entitled to her share 
of the office jointly with the aunt. The 
learned’ Judges held that the rules of in- 
heritance applicable to paternal property 
were applicable to succession to the. pro- 
perty of the mother, treating the females 
as if they were males, as that was neces- 
sary from the nature of the case. It is 
to be observed that the females so in- 
heriting the property take an absolute 
interest therein as a male. Apparently 
the learned Judges thought they were 
applying the ordinary Hindu Law of in- 
heritance, with sach modification as they 
thought necessary to snit the circumstances 
of the case; but we can find no authority 
in that law for such a manipulation. We 
think the correct bssis .was usage. In 
Venku v. Mahalinga (2) Muthuswami Iyer, 
J., after a review of the previous deci- 
sions concluded that the civil rights of 
the members of this class are to be ad- 
judicated upon, in the absence of a posi- 
tive rule to the contrary, with reference 
to the custom of the caste and the analogies 
of the Hindu Law (see page 399). 
Apparently on that analogy it has been 
held that a dancing woman and her daugh- 
ters may constitute a joint Hindu family, 
Chalakonda Alasan v. Chalakonda Ratna- 
chalam (8). In: Mutivkannu y. Paramesami 
(4) the same learned Judge held that by 
custom plurality of adoptions was recognized 
in the section of the caste whose practices 
were in question and that the adopted 
daughter succeeded in preference to and 
to the exclusion of the son of another 
deceased adopted daughter. Evidently the 
right of representation was not allowed to 
na daughter’s son. In Narasanna v. Gangu 
(5) it was held that the sister’s adopted 
daughter was entitled -to succeed to a 
deceased danéing womau’s property in pre- 
ference to her brother. This would be in 
accordance with the principles governing 
the devolution of the property of the female 
members of the caste, but the learned 
Judges based their decision on degradation 
being a ground of preference. They followed 


(2) 11 M. 392; 12 Ind. Jur. 421; 4 Ind. Dec. (N. s.) 
274, 

(3) 2M. H. O. R. 56. 

(4) 12 M. 214; 4 Ind. Dec. (N. s.) 499. 

(5) 18 M. 133; 4 Ind. Deo, (R, 6.) 804. 
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the decision of Sivasangu v, Minal (6) which, 
however, was not a case of succession to 
the property of a woman of the dancing 
girl caste, but of a married woman” who 
became degraded by becoming a prostitute. 
This ground of preference to sucseed toa 
prostitute’s property is no longer law 
[Subbaraya Pillai v. Ramatami Pillai (7), 
Mandaram Nammatya Chety v. Mandaram 
Thirucengadathan Ohetiy (8), Meenakshi v. 
Muniandi Panikkan (9) |, butit is to be observ- 
ed that these cases leave the law as to dancing 
girls as it was before, __ 

Asting then on the analogy of the cases 
decided in respect of the devolutian of the 
property of dansing girls, we think Seethai 
was a preferential heir to her cousin’s son. 
She is nearer in relation to the deceased 
and the ordinary Hindu Law, which ex- 
cludes females or prefers males to females, has 
no application to the case of dansing girls, 
This is also in acsordance with the con- 
sciousness of the parties, for it is said in 
the judgment of the District Munsif that 
the defendants conceded that there was 
a special custom as regards inheritance to 
property left by a dancing girl, under which 
heirs who are also dancing girls take the 
property of the deceased in preference to male 
heirs. [tis also clear that the ordinary Hindu 
Law of inheritance 13 not appliecrble to 
these parties, for when the female heirs 
suceseded they took an absolute estate. The 
appeal must, therefore, ba_dismissed with 
costs 

Appeal dismissed, 

V.R, P, f 

(6) 12 M. 277; 4 Ind. Dec. (n. s.) 548. 

(7) 23 M. 171; 8 Ind. Dec. (x. 8.) 518. 

a 18 Ind. Cas. 601; 13 M. L. T. 88; 24 M. L, J. 

(9) 25 Ind. Cas. 957; 27 M. L. J, 858; 1 L. W. 704; 
(1914: M. W. N. 672; 16 M. L. T. 270; 38 M. 1144. 





LOWER BURMA CHIEF COURT. 
First Orvik Appeat No. 10 or 1916. 
July 5, 1917. 

Present:—Sir E. Ormond, KT., Offg. Chief 
Judge, and Mr, Justice Maung Kin. 
MAUNG PAN HUA—~Pcatntips— 

APPELLANT 
VETSus 
MAUNG TUN NYBIN—Derenpant— 


RESPONDENT, 
Buddhist Law, Burmese—Property acquired during 
marriage——Interest of wife, whether attachable, 
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ABDUL AZIZ V. KHIROD CHANDRA DAS, 


Property acquired during marriage by the hus- 
‘band becomes the joint property of the husband and 
wife unless their earnings are kept separate and 
distinct, and their respective interests in such pro- 
perty are attachable in execution of a decree against 
„one of them, 


Mr. Agabeg, for the Appellant. 
Mr. Palit, for the Respondent. 


JUDGMENT.—The plaintiff was married 
‘to Ma Kin. The defendant had a ‘decree 
‘against Ma Kin. The defendant attached 
sertain property and applied for execution. 
He- was allowed to put in execution against 
. the property to the extent of Ma Kin’s 
interest. The plaintiff applied to have that 
‘attachment removed and failed. He then 
sued for a declaration that he was entitled 
as absolute owner to the whole of the 
property attached.: He failed in the District 
Court. He then appealed to the Divisional 
Court, and failed again and then appealed 
-to this Court, when his appeal was dismissed 
‘on the ground that the Divisional Court 
had no jurisdiction to entertain the appeal 
‘because the suit was valued at Rs. 5,000 
and the appeal lay from the District Court 
-to the Chief Court direct. He then filed 
a fresh appeal to this Court from the 
decree of the District Court, and if we 
deduct the time spent in litigating before 


the Divisional Court and in the appeal from . 


the Divisional Court’s desree to this Court, 
his appeal is in time. We think that period 


should be allowed under section 5 of the. 


Limitation Act. 


As to the merits of the oase the pro- . 


_perty was acquired by the plaintiff during 
the marriage. The property stood in the 
plaintifi’s name. His.evidence is to the 
- effect that he was a sultivator and his 
‘wife kept a cigar shop, and he says they 
did not work together. He does not say 
. that he kept all his property distinct from 
his wife’s, which would be very unusual, 
The wife onthe other hand says that she 
kept her money separately, but when asked 
. if she had a goldsmith’s shop in Rangoon 
she says, “No, it belonged to the children 
. who bought it with their own money.” 
“When confronted with an affidavit Exhibit 


1 put in by her in some other proceed- . 


ing, she says she wasa lady of substance 
and had two goldsmith's shops, one in 
. Rangoon and the other in Moulmein, and 
100 acres of paddy land in the Amherst 


ENDIAN OASEB, 


-Exhibit 1 is a lie or not. 
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District. She does not say in her evidence 
in this case that those 100 acres compris- | 
ed no part of the paddy land, part of the 
subject-matter of this suit, but she says 
she cannot say whether her statements in 
Exhibit 1 are correct or not, whether she 
has that property referred to in Exhibit 1 
now or not, and whether her statement in 
The only con- 
clusion we can come to is, that this pro- 
perty belonged to the husband and wife 
jointly. Only the wife’s half interest was 
attached. Therefore the plaintiff’s appeal 
must be dismissed with costs, three gold 
mohurs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Orpers Nos. 470 oF 
1915 AND 7 or 1916. 

July 2, 1917. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson, 

In No, 470 or 1915 
ABDUL AZIZ—DEFENDANT—ÅPPELLANT 
VETSUS 
KHiROD CHANDRA DAS, RECEIVER or 
THE ESTATE OF ABDUL AZIZ%—Praintipp— 
RESPONDENT., 

In No. 7 or 1916 
JABEDA KHATUN—Derenpanr— 
APPELLANT 
VETSUS 
SIVADAS DAS AND OTHERS— PLAINTIEFS— 


” RESPONDENTS. 
Provincial Insolvency Act (III of 1907), s. 36— 


+ Transfer, avoidance of—Evidence, opportunity to pro- 


duce, grant of —Procedure. 

When a kobala produced before an Insolvency 
Court is impeached on the ground that it is a fraudu- 
lent transfer under section 36 of the Provincial In- 
solvency Act, the Court ought not to come to the 
conclusion that the document is invalid ona mere 
perusal of the same and hearing arguments with- 
out giving the parties an opportunity to adduce 
evidence in the matter. [p. 418, cdl. 1.] 


Appeals against the orders of the District 
Judge, Chittagong, dated the 24th Septem. 
ber 1915. 

FACTS of the case appear from the judg- 
ment, l l 


7 


419 
ABDUL AZIZ V. KAIROD OHANDRA DAB, 


Babu Khitish Ohunder Sen, for the Respond- 
ent, raised a preliminary objection that 
under sections 20 and 45 of the Provincial 
insolvency Acta second appeal did not lie 
against an order passed by the Receiver in 
Insolvency. The order that was passed by the 
Receiver was affirmed by the District Judge. 
The order appealed against was an appellate 
order passed by the District Judge in the 
exercise of his appellate jurisdiction, 


Mr. U. N, Sen Gupte (with him Babu 
Nitish Ohardra Lahiri), for the Appellant.— 
The District Judge asked the Receiver to 
submit a report and on the report the District 
Judge passed the order in question, so that 
this appeal is directly against the original 
order of the District Judge and is competent. 
That is my answer tothe preliminary objec- 
tion. Then as regards merits, the learned 
Judge should not have summarily disposed of 
the case withont taking evidence, inasmuch 
as the appellant moved the Distrist Judge 
for adducing evidence to prove the genuine- 
ness cf the kobala and that it was for consider- 
ation. When a transaction is sought to be 
set aside on the ground of fraud under 
section 36 of the Provincial Insolvency Act 
the Judge is bound to take evidence. The 
transfer was for dower debt and so‘ was for 
consideration. On the whole the learned Dis- 
trict Judge should have decided the case after 
taking proper evidence as to the bona fides of 
the transaction. The annulment of the kobala 
without taking any evidence is bad in law. See 
Amir Ali Sardar v. Nazir (1), Jagannath v. 
Lachman Das (2). 


[Babu Khitish Chandra Sen, for the Respond- 
ent —There is nothing on the rerord to show 
that the appellant ever sought to adduce 
evidence befare the District Judge when the 
case was called for hearing; the Pleader forthe 
appellant argued the case before the District 
Judge on the evidence taken by the Receiver 
and never asked the Court to take any 
evidence, 


It may be that there is nothing in writing 
on the record, But my instructions are that 
although no written application was made to 
the Judge, yet the learned Pleader who con- 


(1) 20 ©. W. N. elxxxvii. 
(2) 26 ind Cas, 32; 30 A, 54; PIA, D. J, 887. 
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ducted the case before tha Judge verbally 
asked the Judge to permit him to adduce 
evidence to show that the kebula sought to 
be annulled was for ernsidcrator, but the 
Court refused to take any evidence inas- 
much as it thought that the evidence taken 
by the Receiver was sufficient and that it was 
éntitled to adjndicate on this point on the 
basis of that eviderce. Here the learned 
Judge was obviously wrong: Under the 
provisions of the Provincial Irsolvency Act 
the learned Judge was bound to take evidence 
and he could do nothing without taking 
evidence, and any order passed by him must 
be set aside as being made without jurisdic- 
tion. The learned District Judge has 
assumed that the kobala was _ obviously 
sollusive; he, therefore, thinks it unnecessary 
to take evidence, Merely on the report of 
the Receiver the Judge had no jarisdiction to 
decide the case, When the validity of the 
kobala was impeached, it was incumbent upon 
him not only to consider the report of the 
Receiver but also ta take into acenuni the 
effect of any fresh evidence adduced before 
him to prove the bona fides of the transaction. 
The decision of the Jearned District Judge 
is based not upon evidence but upon assump- 
tion and probabilities of the case. Simply 
becanse the transaction was between husband 
and wife, therefore, the District Judge takes 
it for granted that the tranraction was 
obviously collusive. Considering all these 
circumstances, on the facts of the case and 
the manner in which the case has been tried 
in the lower Court, my submission is that 
the order of -the District Judge should be 
set aside on the authority of the case report- 
edas Amin Ali Sardar v Nazir (1) and 
the case should be sent back-for decision 
after taking proper evidence. 


Baba Khitish Chandra Sen, for the Re- 
spondent.— The so-called report of the Receiver 
was in effect an order passed by the 
Receiver. It has been contended on behalf of 
the appellant that the learned District Judge 
sheuld have desided the case after taking 
evidence. My submission is that the pro- 
tedure followed by the District Judge is the 
proper procedure. Of course, before making 
an original order it might be necessary for 
him to take evidence. Bat the order of the 
District Judge in ihis case is an appellate 
order, ‘Ihe Receiyer tcok evidence, and the 
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Judge bas taken this evidence into considera- 
tion. Moreover, the ‘jurisdiction of the 
District Judge to decide without taking 
evidence was not at all questioned in the 
lower’ Court. There is not a bit of evidence 
onthe record showing that there was any 
attempt on the part of the other side to 
adduce evidence to substantiate their case, ‘80 
the order of the District Judge should not be 
interfered with. Moreover, these two 
appeals must fail for defect of parties; in the 
one case the Receiver has not been made a 
party, and in the other somè of the creditors 
have been left out. 

Mr. U. N. Sen Gupta replied. 

JUDGMENT.—The appeals are against 
an order made by the District Judge under 
the Provincial Insolvency Act, by which 
he held that the wakfnama in respect of some 
of the properties was invalid to the extent of 
2/srds, and that the sobala executed by the 
insolvent in favour of his wife who.is the 
appellant in Appeal No. 7 of 1916 was invalid. 
It is contended that no evidence was 
taken and that the learned Judge came to 
the conclusion that the kobala was invalid 
on a perusal of the document and hearing 
arguments. 

When the documents were impeached on 
the ground that they were fraudulent, we 
think that the appellant ought to hava bsen 
given an opportunity of addusing evidence in 
the matter, 

The learned Pleader for the respondent has 
pointed ont that the Raseiver has not been 
made a party in Appeal No. 7 of 1916 
although he has been made a respondent in 
Miscellaneous Appeal No. 470 of 1915, and 
that the creditors have not been made re- 
spondents in Appeal No. 470 of 1915 though 
they have been made respondents in Appeal 
No. ? of 1916. They ought to have been 
inade parties in each appeal. The appeals, 
however, are against the same order and in 
order to avoid further delay in the hearing 
of the matter, the learned Pleader for the 
respondent very properly waives the objections 
as all the parties are before the Court. 


We set aside the order of the Court below 
and send the cases back to that Court in 
order that it may allow the parties an 
opportunity of addusing evidenze, and decide 
the matter on sach evidence. The appal- 
lant must pay ths costs of the respondents 
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in these appeals. We assess the hearing fee at 
three gold mohurs to be devided equally 
between the two cases, z.¢, Rs. 24 in each 
case, 

l Case sent back. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Appear No. 75 or 1915. 
March 13, 19:7. 

Present: —Mr. Stuart, A. dJ. C. 
ABDUL WAHAB AND OTAERS— DEFENDANTS 
—APPELLANTS 
VBTSUS 
BASANT. LAL AND aNOTHER— PLAINTIFFS AND 


OTHERS— DEFENDANTS— RESPONDENTS. 

Undivided estate, share in, transfer of —Co-sharers 
rights of—Partition, subsequent—Transferee, right of, 
to follow security—Partition Act (IV of 1893)-—Pre- 
liminary partition decree — Commissioner selling gro- 
perty —Sale sanctioned by Court—Transjer of Pro. 
perty Act (IV of 1882), s 52—Lis pendens, doctrine 
of- Mortgage of undivided share during partition suit 
—Mortgage, property sold free from—Sale-proceeds 
divided among co-sharers+~Mortgagor undertaking to 
satisfy mortgage-debt—Mortgagee, remedy of. 

Where a person transfers a share in an undivided 
estate, which is owned by himself and other persons, 
the transfer cannot be permitted to affect injuri- 
ously the interests of his co-sharers; and, where a 
non-fraudulent division of the undivided shares sub- 
sequently takes place, the remedy of the transferce 
is to follow the transmuted security, although in 
cash, in the hands of his transferor. [p. 419, col. 2.] 

Mahadin v. Sheo Prasad, 20 Ind. Cas. 577; 160. C, 
161, explained. 


One of the co-sharers in an undivided property 
mortgaged his share inthe same, and then filed a 
partition suit against the remaining co-sharers. 
During the pendency of this suit the plaintiff 
co-sharer created a further charge in respect 
of this very share in favour of his mortgagee. The 
Court passed a preliminary decrec, and in execution 
thereof appointed a Commissioner to carry out the 
partition according to his own discretion. The 
parties to the suit agreed before him in good faith 
to have the property sold up and the cash proceeds 
divided among them according to their shares. The 
Commissioner sold the property free from all en- 
cumbrances and submitted his report, which wag 
accepted by the Court. The property was purchased 
with a full knowledge of the existence of the mort- 
gage and the further charge, on the assurance that 
the plaintiff co-sharer would meet the liabilities 


' accruing therefrom. The cash proceeds were divided 


among the co-sharers, and the plaintiff co-sharer 
was made liable to satisfy his mortgage-debt, for 
which no real security was taken from him: 
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Held, (1) that the doctrine of lis pendens had no 
application tothe further charge, inasmuch as it 
affected the rights of nobody except the person 
creating the same; [p. 420, col. 2.] 

(2) that, although the Court had not in the pre- 
liminary decree authorised the Commissioner to 
gell the property, yet the Court having fully ratified 
the sale, which it had power todo under the Parti- 
tion Act, the sale was good and valid under tho 
final decree; [p. 420, col, 1.] . 

(3) that the mortgagee’s remedy was to cnforce 
his mortgage and further charge against the property 
in the hands of the purchaser to the extent of the 
mortgaged share. [ps 419, col. 2.] 

Appeal from the decree of the Sub- 
ordinate Judge, Lucknow, dated the 31st 
May 1915. 

The Hon'ble Syed Wazir Husan and Syed 
Zahur Ahmad, for the Appellants. 

The Hon’ble Pandit Gckaran Nath Misra, 
Syed Shahenshah Husain Rizwe and Mr, 
Muhammad Wasim, for Respondents Nos. I 
and 2. 

Mr. M. A. Ali, for Respondents Nos. 9 
to 8. 

Pandit Brij Narayan Ohakbast, for Re- 
spondents Nos. 5 and 8. 

JUDGMENT.—I have heard together 
First Civil Appeal No. 75 of 1915, Second 
Civil Appeal No. 205 of 1915 and Second 
Civil Appeal No. 247 of 1915. The cases out 
of which. these appeals arise have a common 
history. E 

A certain’ Ala Bakhsh died on 23rd 
August 1903. He was a Sunni Muhamma- 
dan. Succession to the estate was governed 
by the Hanafi Law. He left the follow- 
ing heirs who were entitled to the shares 
noted against the names of each: 


R. a. p. 

Musammat Kudsia Jan, his 
widow . O 4 0 
Musammat Alfannisa, his sister 0 8 0 


Abdul Razzak, his nephew, son 

of Abdul Ghani, deceased 

brother „0 1 4 
Mukammad Afzal, his nephew, 

son of Abdul Aziz, another 

deceased brother . O I 4 
Abdul Ahad, his brother ...9 1 4 


Ala Bakhsh owned a certain amount of 
moveable property and some immoveable 
property. Amongst the immoveable pro- 
perty were two houses with shops attached 
situated in the Lucknow Chauk, and a 
third house in Bich-ki-sarae, Lucknow. 


INDIAN OAŠEŠ. 


(1917 


This property may be called A. Ala Bakhsh 
also had a house in Pulgawan which may be 
called B, p 

On 14th December 1903 Alfannisa execut- 
ed a deed of simple mortgage in favour of 
Baldeo Das for Rs. 2,000 by which she 
hypothecated her &8-annas share in pro- 
perty À, 

On 19th December 1903 Alfannisa 
bronght a suit for possession by partition 
of her share in the property of Ala Bakhsh 
(including A). She joined as parties to this 
suit all the remaining heirs of her deceased 
brother, including Abdul Razzak son of Abdul 
Ghani. 

On 24th January 1904 she executed a 
deed of further charge in favour of Baldeo. 
Das again hypothecating her 8-annas share 
in A for Rs. 500. — 

On 20th April 1904 Abdul Razzak son 
of Abdul Ghani executed a deed of mortgage 
for Rs. 300 in favour of Baldeo Das by which 
he hypothecated his l-anna 4 pies share in 
A and B. 

On 25th April 1904 Alfannisa executed a 
second deed of further charge in favour of 
Baldeo Das for Rs. 500 again hypothecating 
her 8-annas share in A, 


On Ist September 1904 Abdul Razzak 
son of Abdul Ghani executed a deed of 
further charge in favour of Baldeo Das for 
Rs. 99 again hypothecating his l-anna 4-pies 
share in A and B. i ; 

On l0th September 1904 Abdul Razzak 
son of Abdul Ghani sold all his rights in Ala 
Bakhsh’s estate to Bashir Hasan and Murtaza 
Khan. 

On l4th September, 1904 Alfannisa sold 
all her rights in Ala Bakhsh’s estate to Bashir 
Hasan and Amjad Ali. 


The names of Bashir Hasan and Amjad 
Ali were then substituted for the name of 
Alfannisa as plaintiffs in the partition suit, 
and the names of Bashir Hasan and Murtaza 
Khan were substituted for the name of 
Abdul Razzak son of Abdul Ghani as de- 
fendants'in the same suit. It will be seen that 
Bashir Hasan was impleaded in the suit in 
one capacity as a plaintiff and in another 
capacity as a defendant, | 

On 16th September 1904 all the parties 
to the partition suit agreed to compromise. 
A preliminary decree was passed on 16th 


? 
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September 1904, The preliminary decree 
was in the terms of the compromise. It 
decided that out of all the property left 
by Ala Bakhsh, Kudsia Jan would receive 
Rs. 1,100 on account of her dower, that 
Rs. 52-1-8 should be paid to Government 
as income-tex, that the house in Pulgawan 
(that is to say the house that I have 
called B) and all the property entered in list 
B attached to the plaint should be giyen 
to Kudsia Jan, that the rest of the im- 
moveable property mentioned in list C 
attached to the plaint and one pakka 
house situated in Pul Motilal, Lucknow, as 
the moveable property entered in list D 
should be distributed as follows:— 

Amjad Ali and Bashir Hasan as vendees 
of Alfannisa were to receive 8 annas. 
Kudsia Jan was to receive 4 annas, 
Murtaza Khan and Bashir Hasan as re- 
presentativesof Abdul Razak son of Abdul 
Ghani were to receive l anna 4 pies, and 
Abdul Ahad, who represented by this time 
Muhammad Afzal’s interests in addition to his 
own, was to receive 2 annas 8 pies. The 
parties were to bear their own costs. No 
sale of anything was provided by the 
decree but it is clear that on the face of 
it some sale was necessary, for the amount 
of cash in the estate was less than 
Rs. 1,100.and Rs. 1,100 had ‘to be paid to 
Kudsia Jan. 


On 27th September 1904 an application 
was made for execution. The Court allow- 
ed this application and directed in its 
order that Babu Shama Charan Banerji 
“should be appointed Commissioner and should 
exercise his own discretion in making the 
partition. The parties finally agreed that 
the best way to make the partition would 
be to sell up the whole of the moveable 
and immoveable property and divide the 
cash proceeds amongst the parties accord- 
ing- to their shares, If this were done 
it is obvious that proper arrangements 
should have been made for satisfying such 
liabilities as existed in favour of Baldeo 
Das, and I find that the Commissioner 
sent for Baldeo Das and made a certain 
offer to him. He also asked him to make 
a statement as to what was due to him. 
On 22nd October 1904 Baldeo Das met 
the Commissioner and heard the terms of 
the Commissioner’s offer, The Commis- 
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sioner asked him to take the amount due 
on the deeds of I4th December 1903, 
24th January 1904 and 25th April 1904 
up till the 22nd October 1904. Baldeo 
Das said that he would not take that 
amount for the following reason. Under 
the terms of the deeds redemption could 
not take place till the 14th December 1904, 
He said that he would take the amount 
due up to the Il4th December 1904, but 
that he would not take less. The Com- 
missioner refusing to raise his offer, 
negotiations were broken off. Then tke 
Commissioner proceeded to sell the property 
free of all encumbrances. It would appear 
that arrangements to make this sale had 
taken place before the sale of 22nd October 
1904. A certain Abdul Razzak son of 
Muhammad Husain had purchased property A . 
on‘17th Ostober 1904 free of all encumbrances 
but had not paid up the full amount of 
the purchase-money. On 22nd October 
1804 he made up the full amount of 
purchase-money, On lst November 1904 
Bashir Hasan applied to the Court under 
the provisions of section 68, Act 1V of 
1&82, to deposit the money due to Baldeo 
Das. He does not appear to have made 
any deposit. Baldeo Das refused to accept 
the amount. On 5th November 1£04 he 
again applied and Baldeo Das again re- 
fused. On 9th November 1904 there 
seems to have been a third application 
under section 88. He offered to deposit 
Rs. 3,673-4-0. The amount was again refused. 
On 12th November 1904 Babu Shama 
Charan Banerji submitted his final report, 
Exhibit A6, which was accepted by the 
Court and the money was divided in the 
following way:— 

Kudsia Jan received Rs. 7,524-6-3, Abdul 
Ahad received Rs. 4,282-4-9, Bashir 
Hasan and Murtaza Khan as representatives 
of Abdul Razzak son of Abdul Ghani received 
Rs. 2,141-7-4, and Bashir Hasan and Amjad 
Ali as representatives of Alfannisa received 
Rs. 12,848-12-3. Bashir Hasan and Murtaza 
Khan were left liable to satisfy any claims in 
respect of debts incurred against the pro- 
perty by Alfannisa. 

On 5th May 1914 Basant Lal and 
Damodar Das the sons of SBaldeo Das 
(who had diedin the meanwhile) instituted 
two suits. The first suit was in the 


_ Additional Munsif of Lucknow. 
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Court of the Subordinate Judge of Lucknow. 
It was on the basis of the mortgage of 
14th December 1903 and the deeds of 
further charge dated the 24th January 
1904 and 25th April 1904. They joined 
as defendants to this suit the heirs of 
Bashir Hasan who had then died, the 
heirs of Abdul Razzak son of Muhammad 
Husain who had then died, and a large 
number of other persons. The second 
suit was instituted in the Court of the 
It was 
on the basis of the mortgage of 20th 
April 1904 and the deed of further 
charge of Ist September 1904. They 
joined as parties to shis snié Abdul Razzak 
son of Abdul Ghani, Murtaza Khan, tthe 
heirs of Bashir Hasan, the heirs of Abdul 
Razzak son of Muhammad Husain, Sajjad 
Husain who had purchased the house which 
I have called B from Kudsia Jan, and 
Musammat Sundara to whom he had 
mortgaged it. In tbe first case the 
plaintiffs endeavoured to bring to 
sale the 8-annas share of Alfannisa’s 
mortgaged property and inthe second case 
they endeavoured to bring to sale the 1- 
anna +4-pies share of Abdul Razzak son 
of Abdul Ghani in the mortgaged property. 


The Subordinate Judge dearesed the suit 
in his Court. The Additional Munsif 
decreed the suit in his Court. Sajjad 


Husain and Musammat Sundara did not 
appeal. The heirs of Abdul Razzak son 
of Muhammad Husain appealed to the 
District Judge. The District Judge moditied 
the decree of the Munsif. He refused to 
allow any remedy against the interests of 


Abdul Razzak son of Abdul Ghani and 
give the plaintiffs a decree for Rs. 200 
with simple interest at 24 per cent. for 


two years and Ks. 99 with simple interest 
at 24 per cent. for 20 months against 
Murtaza Khan and the heirs of Bashir 
Hasan. The heirs of Abdul Razzak son of 
Muhammad Husain have instituted First Civil 
Appeal No. 75 of 1915 against the decision 
of the Subordinate Judge. Basant Lal and 
Damodar Das have instituted Second Civil 
_ Appeal No. 205 of 1915 against the decree 
of the District Judge, and Murtaza Khan 
has instituted Second Civil Appeal No. 
247 of 1915 against the decree of the 
District Judge. 

The gase for the heirs of Abdul Razzak 


INDLAN OAKES. 


(1917 


son of Muhammad Husain is shortly this. 
They say that they purchased property A 
free of .all liability and that the ensoum- 
brances created by the deeds of 14tk De- 
cember 1908, 24th January 1904 and 
25th April 1904 ceased to exist when the 
property was partitioned as against the 
8-annas share of Alfannisa, and that the 
remedy oof the plaintiffs, if any, is 
against the heirs of Bashir Hasan and 
Amjad Ali, The case for Basant Lal and 
Damodar Das is that they are not affect- 
ed by the partition, and that they have 
a perfect right to take their remedy 
against what was mortgaged to their father 


by Alfannisa and Abdul Razzak son of 
Abdul Ghani, Murtaza Khan supports 
their claim in the main. He denies any 
liability. 


Ordinarily the security obtained by a. 
mortgagee under good deeds of mortgage 
cannot be affected by transfer of the 
equity of redemption, but the case of 
the transfer of an undivided share is 
different. Their Lordships of the Privy 
Council decided in 1873 in the well-known 
case of Byjnuth Lall v. Ramoodzen Chowdry . 
(1) that in a case in which a mortgage 
was made of undivided share in land had 
subsequently been divided undera revenue 
partition, the mortgagee could enforce his 
security against the property which had 
come into the separate possession of the 
mortgagor rather than against the undivided 
share which he had previously held. 
At page 119 they say: “Now, what was 
the subject of this mortgage?, It was an 
undivided moiety in two out of three 
villages forming a joint and undivided 
estate. The sharers, however, do not appear 
to have been members ‘of a joint and 
undivided Hindu family, but to have 
enjoyed their respective shares -(at_ all 
events their shares in Gunniporebeja and 
Pemburinda) in severalty, It is, therefore, 
clear that the mortgagor had power to 
pledge his own undivided share in these 
villages; but it is also clear that he could 
not, by so doing, affect the interest of 
the other sharers in them, and that the 
persons who took the security took if 
subject to the right of those sharers to 
enforce a partition, and thereby to convert 


(1) 1 I. A, 106; 21 W. R. 233, 
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what was an undivided share of the whole 
into*a defined portion held in severalty 

sheen LBE it be assumed that such a 
partition has bzsen fairly and conclusively 
made with the assent of the mortgagee. 
In that case, can it be doubted that the 
mortgagee of the undivided: share of one 
co-sharer (and. for the sake of argument, 
the mortgage may be assumed to cover 
the whole of such undivided share), who 
has no privity of contract with the other 
co-sharers, would have no recourse against 
the lands allotted to such co-sharers; but 
must pursue his remedy against the lands 
allotted to his mortgagor, and, as against 
him, would. have a charge on the whole 
of such lands? He would take the subject 
of the pledge in the new form which it had 
assumed,” 


Their Lordships then proceeded to dis- 
cuss the effect of a possible fraud per- 
petrated upon the mortgagee. Hera I state 
af once that I find there was no fraud 
of any kind in. these proceedings. They 
were open and honest proceedings. The 
parties arrived at what they believed to 
be a reasonable and satisfactory partition. 
There was ‘no intention to defraui avy- 
body Undoubtedly the mortgagee’s interests 
were not sufficiently secured. In fact I 
go so far as to say that they were not 
secured at all, but there was nothing 
fraudulent. J, therefore, need not discuss 
the effect of a possible fraud in these 
proceedings, for no fraud has been com- 
mitted. Their Lordships continue that in 
the absence of fraud or of some equivalent 
cause of action, it is diffisult to see upon 
what principle the mortgagee could have 
any remedy against the co sharers or their 
separated shares which had become distinot 
estates; and if he did not claim to have 
such a remedy,’ but was content to claim, 
as the subject of his security, that which 
his mortgagor.had received in substitution 
of the original pledge, it is still more 
difficult to see what right the mortgagor 
could have to resist such a claim, or to 
say,. I, .being in possession of the new 
ae insist on your being limited to the 
old. 

In that case it is to be noted that 
the mortgagee had himself asked that his 
mortgage should be executed not against 


ai 
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the undivided shares which had originally 
been mortgaged, but against the distinct 
estates which had subsequently become the 
mortgagor’s property on partition. Their 
Lordships were deciding, whether he could 
be entitled to do so and their decision 
appears to me in effect to be a declaration 
that the mortgagee has such a right, with 
the statement of a further principle that 
the mortgagor cannot be allowed by his 
action to prejudice the rights of his cgo. 
sharers to obtain the privileges to which 
they are entitled under their pesonal law, in 


partition. 
In Hem Chunder Ghose v. Thako Moni 
Debi (2) it was desided in 1893, follow- 


ing tbe ruling in Byjnath Lall v. Ramsodeen 
Chowdry (1), that where A mortgaged to 


the plaintiff his undivided share in certain 


land which he held jointly with B, and 
subsequent to the mortgage by a decree 
in a partition suit to which the plaint- 
iff was not a party, the mortgaged 
property was allotted to B, other pro- 
substitution being allotted to 
A, the plaintiff could not proceed against 
the mortgaged property which had been 
allotted on partition to B, bat could only 


proceed against that which had been 
allotted in substitution to A, his mort- 
gagor. The point was discussed next in 


1885 in Pullamma v., Fradosham (3). There 
land having been granted to several per- 
sons jointly, disprtes arcse among them 
with reference to its allotment. The dis- 
putes having heen settled by arbitration, 
one of the grantees sold his share to the 
plaintiff, Before the arbitration, anotber of 
the grantees mortgaged 7 acres of the land 
to A, who did not become a party to the 
arbitration. A subsequently obtained a 
decree on his mortgage and proceeded to 
execute if by attachment. The plaintiff 
intervened in execution, but in 1884 the 
Court passed an order stating that the 
plaintiff's land was not attached, and in 
fact his possession then remained undis- 
turbed. A subsequently executed his decree 
and purchased the land trought to sale by 
the Court. The plaintiff’s possession was 
disturbed under colour of this purchase, 


(2) 20 C, 583; 10 Ind. Dec. (nN. 8.) 262. 
(3) 18 M. 316;5 M. D., J. 148;6 Ind. Dee. (N. 8.) 
569, 
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and he sued in 1859 to recover the land 
sold to him. It was held that the plaint- 
if’s vendor had, after the aribtration, a 
good title against both A and his mort- 
gagor,and that the plaintiff was entitled 
to recover. At page 318 the learned 
Judges who decided that appeal quoted 
with approval a passage from the work of 
Dr. Rash Behari Ghose (now Sir Rash 
Behari Ghose} on Mortgages. The quota- 
tion is mainly from Domat’s Civil Law and is 
as follows — 


“Tf in an estate belonging in common, 
without any division or partition, to two 
or more persons, such as co-partners, Go- 
heirs or others, one of them has mortgaged 
to his creditor either all his estate or the 
right which he had to that. estate, this 
creditor “will have his mortgage upon the 
undivided portion of his debtor as long as the 
estate shall remain in common. : But after 
the partition, the right of this debtor be- 
‘ing limited to the portion that has fallen 
to his lot, the mortgage of his oreditor 
will be also limited to the same. 
although before the partition, the whole 
estate was subject to the mertgage for the 
undivided portion of thedebtor, and though 
a right which is acquired cannot be di- 
minished, yet seeing the debtor had not a 
simple and immutable right of enjoying his 
share of. the estate always undivided, but 
that his right implied the condition of a 
liberty to all the proprietors to come to 
a partition. in order to assign to every 
. one a portion that might be wholly and 
‘entirely his own, the mortgage, which was 
only an accessory to the debtor’s right, 
implied likewise the same condition and 
affected only that which should fall to the 
debtor’s share, the portions of the others 
remaining free to them. But, if in the 
partition there was any fraud committed, 
the creditor might procure a redress of 
what has been done to his prejudice.” 

The learned Judges then referred to 
Byjnath Lall v. Ramoodeen Ohowdry (1), 
and Hem COhunder Ghose v. Thako Moni 
Debi (2). 

The next case which has a bearing on 
the subject will be found in Amolak Ram 
vy. Chandan Singh (4) decided in 1902, 


` (4) 24 A, 483; A. W, N. (1902) 187. 
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Here a mortgage of an undivided share, 
which under a partition had been alldtted 
to another co-sharer, was not enforced 
against the share originally mortgaged but 
against the share allotted to the mort- 
gagor in lieu of the share mortgaged. 

The next case is Shahebzuda Mahomed 


Kazim Shah v. Hills (5), decided in 
1907. This is a Fall Bench decision of 
the Hon’ble High curt of Caleutta. 


Fateh Mahomed Shah had an undivided 
share in four houses in Calcutta. He mort- 
gaged this property to a certain R. S. 
Hills. The property was partitioned anda 
certain house was declared to be the separate 
property of Fateh Mahomed Shah,’on the son- 
dition that he paid in owelty to other parties 
to the partition an amount of Rs. 46,500. 
The dispute was whether the mortgagee 
under the mortgage should be allowed 


- priority against the persons entitled to this 


charge or whether they “should be allowed 
priority cver him. The Full Bench decided 
in favour of the latter view. Their position 
was as follows: At the partition the mort- 
gagor’s undivided interests had become 
converted into separate interests in one 
house subject to a payment of Rs. 46, 500 
in owelty. The mortgagee’s remedy was 
against the converted interest and nothing 
else. At page 393 of the judgment there 
is a passage which is of peculiar interest 
to me in the decision of the present appeals. 
It is as follows :— - 


“There is one. argument of Mr. Garth 
which I ought to notice. It is said that 
if a transaction of this sort can stand, 
the resnlt may be that co-sharers may on 
& partition, knowing that one of them has 
mortgaged his share, so arrange matters’ 
that he should get no portion of tha im- 
moveable property on the partition, but 
receive the whole of his share in ashy. 
the effect of which would be to defeat 
the rights of his mortgagee. Weare not 
dealing with that case now: there is no 
suggestion that this partition was unfair,’ 
improper, at any rate, there is no evidence’ 
of it. If such a case arise, as Mr. Garth: 
suggests, I dare say the Courts will be able 
to deal with it satisfactorily,” 

Itis to be noted that that hypothetical case 


(5) 35 C. 388; 12 0. W. N. 373. 
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resembles the case which has arisen in these 
proceedings, 

I bave next to refer to a desision of a 
Judge of this Court, -Mahadin v. Sheo- Prasad 
(6), decided in 1913. In that case it was 
held that a mortgage of an undivided share 
in property which under a partition had 
been allotted to another co-sharer could 
not, in the absence of fraud, be enforsed 
by the mortgagee except against the share 
which had been allotted to the mortgagor 
in lieu of the share mortgaged, and that 
the same rule applied where the mortgagor 
had been allotted a cash payment in lien 
of his share in the property. Reference is 
made in that desision to Byjnath Lall v. 
Ramoodeen Chowdry (1), Amolak Ram v. 
handan Singh (4) and Shahebzada Mahomed 
Kazim Shah v. Hills (5). In that case 
Raghubir executed a mortgage of an 
undivided share in favour of Sheo Prasad. 
Raghubir and Mahadin partitioned the 
property. Mahadin took the whole and 
agreed to pay Rs. 629 to Raghubir. The 
Court held that the mortgagee’s remedy 
was against the payment to be made by 
Mahadin to Raghubir. I have looked up 
the file of the case and I am not in a 
position’ to say whether the cash payment 
was fully secured. But there is nothing to 
show that it was not fully secured. 

I have now to refer to an old English 
case, In re Stewart’s Trusts (7), decided in 
1852. There land was settled on A for life 
with remainder to her children. In default of 
A having children the remainder was to B in 
fee. The land was taken over in the lifetime 
of A hy the Manchester Improvement Trust. 
The sale-proceeds were paid into Court and 
invested in consols. The dividends were 
paid to A who had no power to alienate 
the corpus. B predeceased A. A died child- 
less. B had not in his lifetime shown any 
intention to treat his interest as personalty. 
It was held in the matter of succession 
that the consols should descend as the reality 
of B. ln other words, the interest in move- 
able property possessed by B was considered 
to be represented by the cash for which that 
property had been sold and that cash was 
to descend as real rather than as personal 
property. 

. (6) 20 Ind. Cas, 677; 16 O. O. 161. 
(7) (1852) 22 L, J. Ch. 369; 16 Jur, 1063; 1W.R. 17. 
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I have ‘been taken through these decisions 
by the learned Counsel who have appeared 
on both sides in the appeals. I wish in 
passing to recognize the admirable manner 


` in which the arguments have been presented 


to this Court. 

What is the principle te be evolved ? 
It appears to be this: where a person trans- 
fers a share in undivided property which 
is owned by himself and other persona, 
the transfer cannot be permitted to affect 
injuriously the interests of his «ao-sharers 
and where a non-frandulent division of the 
undivided shares subsequently takes place, 
the remedy of the transferee is to follow 
the transmuted security in the hands ot his 
transferor. But in order to apply the 
principles which have been followed uniformly 
through these rulings, there is one neces- 
sary element apart from absence of fraud. 
There must be a seenrity, though that 
security is transmuted from its original 
shape. The difficulty of the case before 
me is that there is no security worth the 
name. There certainly was no fraud, but 
the interests of the mortgagees were practical- 
ly disregarded. Their security was original- 
ly against undivided shares. The successors 
of Alfannisa and Abdul Razzak son of 
Abdul Ghani did not obtain at the time 
of partition separate estates in lieu of their 
undivided interests. They obtained sash, 
and, although it was agreed that they 
should be responsible for satisfying the 
liabilities of their predecessors-in-title, there 
was no security taken from them which 
could be enforced. I am not in a position 
to say how far the heirs of Bashir Husain, 
the heirs of Amjad Ali, and Murataza 
Khan are solvent people, or what remedy 
the mortgagees could have against them, 
The remedy may be prastically nil. The 
money may have been spent by now. At 
any rate it is clear that the mortgagees 
have practically now no real security for 
the recovery of their money, This case 
thus clearly approaches the case stated by 
Mr. Garth in Shahebzada Mahomed Kazim 
Shah v. Hills (5). The co-sharere 
knew that there had been mortgages. They 
arranged matters that nobody should get 
any immoveable property by the partition, 
and that they should all receive the whole 
of their shares in cash, and the effect 
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has been practically to destroy the rights 
of the mortgagees. I do not go ko far 
as to say that the partition was unfair or 
improper per se, but its effect was strongly 
against the interests of the mortgagees. 


The learned Counselfor Basant Lal and Da- 
modar Das has endeavoured to show that the 
partition proceedings were null and void. 
I do not agree with his conclusion, I 
consider that the partition was a legal 
partition, and that the sale of the property 
was a legal fale under the final decree in 
accordance with the provisions of Act IV 
of 1898. Itis true that in the preliminary 
decree the lower (Court had not authorised 
the Commissioner to sell the property: but 
the Court conducting the proceedings fully 
ratified the sale by the Commissioner and 
it had a right to do ‘so under the provisions 
of Act IV of 1893. There is good authority 
for the doctrine that a Courts desision 
to sell need not be stated in the preliminary 
decree, but can be stated up to the time 
of the conclusion of proceedings— Hiramoni 
Dassi v, Radha Churn Ker (8), Kadir Bacha 
Saheb vy. Abdul Rahiman Saheb (9) and Bat 
Hirakore v. Trikamdas (10). It does not 
appear to me to be a matter of any con- 
sequence, whether the Court itself ordered 
such a sale, or whether the Commissioner 
ordered the sale and ‘subSequently had his 
action approved by the Court. The learned 
Counsel dees not now suggest, that the 
partition was void because only one Com- 
missioner was appointed. 


Having decided these points, it now 
remains to determine what remedy is open 
to the mortgagees. The case is between 
them and the persons or their representa- 
tives who. purchased property stated to be 
free of all encumbrances, relying on the 
personal obligation of certain third parties 
to meet those liabilities. It has been 
urged that the mortgagees’ predecessor-in- 
interest brought much of the trouble upon 
his heirs by refusing to meet the Commis- 
sioner or -Bashir Hasan in a reasonable 
manner. I do not find that he did any- 
thing that be should not have done. It is 
clear tbat tho Commissioner and Bashir 


(8)5C. W. N. 128. 
(9) 24 M. 639, 
(10) 82 B. 108; 10 Bom, L. R. 23. 
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Hasan both offered him less than what 
was due. There was no valid tender ever 
made under sectinn 83, Act IV of 1882, 
and he was at perfect liberty to kold his 
mortgages until they were redeemed in a 
proper manner. The purchasers of the 
property purchased it with a full knowledge 
of the existence of the mortgages, relying 
on the assurances of third parties that 
they would meet the liabilities, and 
whatever remedy they might have would 
be against those third parties. I express 
advisedly no opinion as to the value of that 
remedy. I find that the mortgages stand, 
and are good. To enforce them, as they exist, 
is not to the disadvantage of the other 
eo-sharers. The interests of the mortgagors 
have neither been converted into separate 
properties which the mortgagees can 
follow, nor into cash security which they 
ean als follow. I do not understand the 
decision in Mahadin v. Sheo Prasad (3) to 
differ from the view which I am taking. 
In that case, | gather, there was good cash 
sesurity and if there had been good cash 
security here, I should have been able to 
apply the doctrine laid down in the case 
regarding Stewart’s Trusty. But as there 
is neither a share in an undivided estate 
transmuted into a separate estate nor good 
cash security, the mortgages must stand 
as against the undivided shares. I ex- 
press no opinionas to what these undivided 
shares are worth. They may be worth 
mush or little. When tbe mortgagees have 
obtained their decrees it will be for them 
to execute the decrees as’ they stand. 


I have further to note one more point. 
It has been urged that both the transfers 
made by Abdul Razzak son of Abdal Ghani 
deeds of further charge 
made by Alfannisa are bad as transfers 
made pendente lite. The doctrine of ids 
pendens has no application in the circum- 
stances of these four transfers, The 
partition proceedings were contentious but 
the transfers made by Alfannisa and Abdul 
Razzak son of Abdul Ghani did not affect 
the rights of any other party tothe pro. 
ceedings except the party making them. 

Ii accordance’ with these views I 
dismiss First Civil Appeal No. 75 of 1915. 
The appellants will pay their own costas 
and those of the contesting respondents, 
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I allow Second Civil Appeal No. 205 of 
1915 and Second Civil Appeal No. 247 
of 1915. In Appeal No. 205 I restore 
the decree of the Additional Munsif of 
21st November 1914, but the time for 
redemption will be extended to a date 
six months from the date of this judgment. 
With regard to cost of Appeal No. 205 
defendants-respondents Nos. 5 to 10 will 
pay their own costs and those of the 
plaintiffs-appellants in the Court of the 


District Judge and in this Court. With 
regard to the costs of Appeal No. 247 
defendants-respondents Nos. 5 to 10 


will pay their own costs and the costs of 
defendant No. 2 in the Court of the 
District Judge and in this Court. Except 
as hereby ordered costs will be on parties. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Seconp Crvit APPFAL No. 2583 or 1915, 
February 21, 1917. 
Present:—Mr. Justice Fletcher and 


Mr. Justice Richardson. 
KRISHNA KUMAR DH—-PLAINTIRH — 
APPELLANT 
VETSUS 


KALINATH GUHA RAY AND OTHERS— 


DEFENDANTS—- RESPONDENTS. 

Contract Act (IX of 1872), ss, 61, 48, 44-~ Goods 
supplied toa number of persons—Payments made by 
some of them—Appropriation— Limitation — Pleadings, 
defective Claim substantially true—Court, duly of. 

In @ suit to recover the price of goods sold and de. 
livered. to the defendants, the plaintiff set up an 
adjustment of account in his plaint. The lower 
Courts fonnd the claim to be true, but dismissed: 
the suit on the ground that the plaintiff had failed 
to prove the adjustment of acconnt on which his 
suit was based: 

Held, that the dismissal was wrong as notwith- 
standing the adjustment set up in the plaint what 
the plaintiff sued for, was the price of the goods 
that were supplied to the defondants [p. 422, col, 2.] 

Six defendants who were members of a joint 
family were supplied with goods by the plaintiff, 
After the separation of the 6th defendant, the 
plaintiff continued to supply the other five, who 
remained united and these latter made payments 
for the goods supplied from time to time without 
any specific appropriation: 

Held, that the plaintiff was entitled to appropriate 
the payments in discharge of the debts in order of 
time whether they were or were not barred by the 


% 


law in force for the time being as to the limitation 
of suits and whether the payments were made by 
ali the defendants or by some of them without the 
concurrence of others. [p. 423, col, 1.) 

Appeal against the decree of the District 


Judge, Noakhali, dated the 18th June 
1915, affirming that of the Munsif, 2nd 
Court, Lakhipur, dated the 38rd June 


1914 

FACTS.—tThe plaintiff, a shopkeeper, sued 
six defendants for price of goods supplied 
from time to time to the joint family of which 
the defendants were members. In paragraph 
2 of his plaint, the plaintiff stated that 
acconnts were adjusted between him and the 
defendants on 5th Kartic: 1819 B.S.,, showing 
a balance of Rs. 661 and odd annas due to 
the plaintiff from the defendants, and the 
plaintiff dated his canse of action from that 
date. The defendants denied the alleged 
adjustment of accounts and their liability. 
Defendant No. 6 further pleaded that he had 
separated from the joint family and had 
opened a separate account with the plaintiff, 
on his own behalf in Kertick 1816 B. S. 
Allthe defendants pleaded limitation, The 
Munsif dismissed the suit, holding that the ad- 
justment of accounts alleged by the plaintiff 
was not proved and the suit was barred under 
Article 52 of the Limitation Act. He also 
observed, ‘although it has been held that pay- 
ments made on account by the customer, 
from time to time, may be applied in deduc- 
tion of so much of theclaim as is barred by 
limitation [Baboo Thakoor Pershad Singh v. 
Baboo Mohesh Lall (1)],the benefit of such 
appropriation sould be given to the plaintiff 
only if he had brought his snit in the 
proper manner. * * * * ” 

An appeal preferred by the. plaintiff 
against the decision of the Munsif was 
dismissed by the District Judge, who obsery- 
ed in his judgment: “then we find from the 
deposition of the plaintiff that defendant 
No. 6 made purchases on a separate account. 
Thereis nothing to show that he is not 
responsible for some of the old debts and 
the claim against him is barred by limita- 
tion. Accordingly the later payments made 
by the other defendants cannot be applied to 
the liquidation of the old debts on the 
principale stated in Baboo Thakoor Pershad 
Singh v. Baboo Moheshk Lull (1). As the 


(1) 24 W, R. 390. 
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payments made within three years are admit- 
tedly more than anfficient for the items pur- 
chased within that period, the suit must fail.” 

Upon this there was a second appeal to the 
High Court. 

Babu ,Brojyendra Nath Chatterjee, for the 
Appellant.—The plaintiffs suit was for the 
price of articles supplied to the defendants, 
No doubt he alleged an adjustment of 
accounts which he could not prove, but still 
fhe substance of his claim was not affected 
by the allegation of adjustment of accounts, 
His claim wasa true one and for a mere 
defect in the plaint the claim ought not to 
have been dismissed. If necessary, an amend- 
ment of the plaint may have been ordered by 
the Court to meet the ends of justice. [submit 
that on the plaintas framed there was no- 
thing to prevent the Courts from adjudicating 
upon it and granting a decree to the plaintiff 
for the price of the articles, provided, of 
course, the claim was not barred by limita- 
tion. If your Lordships hold that the 
allegation of adjustment -of accounts in the 
plaint stands in, the way of the plaintiff 
getting a decree. | would ask your Lordships 
for leave toamend the plaint by striking 
out that allegation. The business of a 
Court is not to enforce discipline, bat to do 
substantial justice in spite of defects in 
pleadings, As regards the question of 
limitation it has been found that the defend. 
ants other than defendant No. 6 made pay- 
ments on account without any appropriation, 
and the plaintiff is clearly entitled under 
the law to apply those payments towards the 
liquidation of barred debts, even though 
all the six defendants were liable for those 
debts. Under the Contract Act, every one 
of these defendants was liable for the old 
` debts, and the payments mada by one or more 
of those defendants could be regarded ag 
payments towards those old debts, If the de. 
fendants Nos. 1 to 5 made payments in excess 
of their liability for the old debtsthey may sue 
defendant No. 6 for contribution. But the 
plaintiff had every right to appropriate those 
payments towards the debts in order of time, 
He referred to Contract Act, sections 43, 
44 and 61. Baboo Thokoor Pershad Singh y. 
Baboo Mohesh Lall (1>, Horper v. Keay (2). 

. Babu Bipin Ohandra Bose, for the Respond. 


ents.—The plaintif’s suit was based on an 
(2) (1875) 1 Q. B. D. 178: 84 L.-T. 574; 24 W, R, 
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adjustment of accounts and in the plaint the 
plaintif says that his cause of action 
accrued from the date of the adjustment of 
accounts, After failing to prove the adjust- 
ment of accounts, he cannot now change the 
nature of his claim by amendment of plaint. 
Indeed he did not ask for leave to amend 
the plaint in the lower Court, and he cannot 
have any sush leave here. The claim whioh 
is now put forward is entirely diferent and if 
such a claim were made in the first Court,ap- 
propriate evidence to meet it might have been 
given by the defendants. The suit as framed 
cannot succeed, and the payments made by 
defendants Nos, 1 to 5 cannot be applied to 
the liquidation of the barred debts. The fact 
that those payments were made after the 
defendant No. 6 had opened a separate 
account with the plaintiff, shows that ‘those 
payments were not made on account of the 
old debts for which all the six defendants as 
members of the joint family were liable, but 
on account of the debts incurred by the five 
defendants, who made the payments after 
their separation from defendant No. 6. 
JUDGMENT. 

FLETOHER, J.~-This is an appeal by the 
plaintiff from a decision of the learned 
District Judge of Noakhali, dated the 18th 
June 1915, affirming the decision of the 
Munsif at Lakhipore. The plaintiff brought 
his suit to recover the price of goods sold 
and delivered to the defendants. ‘The plaint- 
iff ig a dealer in oil, salt and other 
commodities and he supplied the defend- 
ants, who were members of a joint Hindu 
family, with these sommodities for the use 
of their household. The plaintiff set up 
an adjustment of account in the plaint, 
but, notwithstanding that adjustmont, it is 
quite clear from the plaint that the suit 
was brought to recover the price of goods 
sold and delivered. The Munsif found 
that the case was a true one but, as the 
suit was based upon an adjusted account, 
it must fail because the plaintiff had failed 
to prove the adjustment of the account. 
That view, in substance, was confirmed by 
the learned Judge of the lower Appellate 
Court, In that view I am unable to agree. 
It is quite clear that what the plaintiff 
sued for was the priceof the goods that were 
supplied to the defendants. ` i 

The other point that is relied upon in 
the judgment of the lower Appellate Court 
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is this. There was a separation in 1315 
or 1316 B.S. between the defendant No. 
6 and the other defendants. After that 
date, goods were also. supplied to the 
defendants and payments were made to 
the plaintiff by the defendants other than 
the defendant No. 6; but no specific appro- 
priation of the money so paid was made 
by the defendants when they paid to the 
plaintiff. The learned District Judge con- 
siders that, as the payments were made 
by the defendants other than the defend- 
ant No. 6, the plaintiff had no right to 
appropriate the payments within the mean- 
ing of section 60 or section 61 of the 
Indian Contract Act. There is nothing to 
support that suggestion. On the contract, 
each of the defendants including the defend- 
ant No. 6 was liable to pay the whole 
. of the price of the goods ordered prior 
to the separation of the defendant No. 6 
and the payment by the defendants other 
than the defendant No. 6 wasa payment 
by the debtor within the meaning of section 
61 of the Indian Contract Act. Therefore, 
under the terms of the sectior, the plaint- 
iff had the right to appropriate the pey- 
ments so made as against the statute- 
barred debts owing to him in respect of 
the goods sold and delivered prior to the 
separation of the defendant No.6. Under 
the terms of section 61 of the Indian 
Contract Act, the payment has got to be 
appropriated in discharge of the debts in 
order of time, whether they are or are not 
barred by the law in forse for the time 
being as to the limitation of suits; and 
applying those payments so made in dis- 
charge of the debts in order of time, the 
plaintiff is entitled to’ recover the balance 
remaining due, which it seems to be common 
ground would not be barred by limitation. 

The decree of the lower Appellate Court 
is accordingly set aside and the case must 
go back to the Court of first instance for 
the learned Munsif to find out, after appro- 
priating the payments made wunder the 
terms of section 61 of the Indian Contract 
Act, what sums remain due to the plain- 
tiff in respect of the price of the goods 
sold and delivered to the defendants and 
which sums are not statute-barred after 
appropriating the sums already paid under 
the terms of section 61 of the Indian Cop- 
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tract Act. Costs will abide the result of 
the re-hearing by the first Court. 

The cross-objection is not pressed and is 
accordingly dismissed. We make no order 
as to the sosts of the sross-objection. i 

Decree set aside; Oase remanded; 
Cross-objection dismissed, 
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Present:——Pandit Kanhaiya Lal, A. J. O. 
BABU RAM-—PLAINTIFF—— APPELLANT 
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Limitation Act (IX of 1908), Sch. I, Arts. 15, 116— 
Limitation, commencement of—Bond, suit on~ Interest 
to be paid every year Money, entire, to be paid within 
fined period—~Suit instituted after fixed period. 

Where a bond provided for the repayment of 
money with interest. within a fixed period and 
further stipulated that the interest should be paid 
regularly every year and that in case the interest 
was not so paid or the entire money due on the 
bond was not paid within the period fixed, the 
creditor would bave the power to recover the 
entire principal and interest from the debtor: 

Held, that limitation could not start ranning from 
the date when a default in the payment of interest 
was made,if the creditor in pursuance of the 
contract waived such default and sought his 
remedy in respect of the default in the payment 
of reek money within the fixed period. [p. 424, 
col, 2 

Gaya Din v. Jhuman Lal, 28 Ind. Cas. 910; 37 A, 
409; 13 A. L. J. 510, distinguished. 

Where am contract gives & party an express 
option to sue on one occasion or another, he cannot 
be compelled to sue when the contract authorises 
him to wait. [p, 424, col. 2.] 

Where a contract provides expressly for waiver, 
no statutory authority for such waiver is needed. 
[p. 424, col. 2.] 

Where a contract gives the power to eleot, it is 
not within the province of law to say that ‘such 
election shall not be made. [p. 424, col. 2.] 


Appeal from the decree of the Subordi- 
nate Judge, Rae Bareli, dated the Ist 
‘April 1916, reversing the order of the Munsif, 
Dalmau, dated the bth November 1915, 

Mr. H. K. Ghosh, for the Appellant, 

Syed Ali Mohammad, for the Respondent. 

JUDGMENT.—This was a suit for the 
recovery of money due on a bond executed 
by the defendant in favour of the plaintiff 
on the 7th August 1905. The bond provided 
for the repayment of the moncy with interest 
at 6 per cent. per arnum within four years 


424 
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and further stipulated that the interest shall 


be paid regularly every year and that in case 
the interest was not so paid or the entire money 
due on the bond was not paid within the 


period fixed, the creditor would have the 


power (ikhitar hoga) io recover the entire 
principal -and interest from the defendant 
or his property. The plaintiff alleged that 
the defendant had paid nothing to him and 
that the cause of action for the suit accrued 
on the 7th August 1909, when the period of 
four years fixed for repayment had expired. 
The defendant pleaded payment of Rs. 107, 
partly in 1906, 1907 and 1908 A. D.and 
partly in 1319, 1320, 1321 and 1322 Faslzs 
in cash and kind. The plaintiff admitted 
the receipt of Rs. 41, but stated that he 
had received it on account of another bond 
which he filed. 


‘The Court of first instance found that 
the payment of Rs. 41 had been made to- 
wards the bond in suit and credited that 
sum in reduction of the money due on the 
said bond. The other payments alleged 
were not found to be proved. The payments 
credited comprised a sum of Rs. 10 paid 
on Pus Sudi 3rd, 1968; Rs. 8 on Jeth 
Sudi 4th, 1969; Rs. 3 on Jeth Sudi 7th, 
1969; Bs. 10 in Aghan 1969 and Ra. 10 in 
Baisakh 1970 Sambat. On appeal the learned 
Subordinate Judge dismissed the entire 
claim, on the ground that it was barred by 
limitation inasmuch as the ‘cause of action 
had accrued, according to bim, when the 
interest for the first year was “not paid. 
lt appears to have heen ignored that pay- 
ments had been made almost every year 
from 1968 to 1970 Sambat, which were 
more than sufficient to cover the interest 
for each of those years, and that one of 
the conditions in the bond was that what- 
ever was paid in excess of the interest in 
any year was to be credited towards the 
principal money secured by the bond. The 
appeal was heard by the Court below in the 
‘absence of the plaintiff or his Pleader, and 
as the plea of limitation was taken up for 
the first time in the Court of Appeal, the 
plaintiff had ro opportunity of showing 
that the payments aforesaid, if credited to- 

wards interest in pursuance of the terms 
of the bend, were sufficient to save limita- 
tion. 

The bond aforesaid, moreoyer, authorised 
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the plaintiff to sne for the resovery of 
money either when the interest due for 
any year was not paid or when the period 
of four years provided for the repayment 
of the money expired. It was open to him 
under the contract to waive the default 
in the payment of interest and to wait for 
the payment of the money till the period 
of four years fixed for its repayment expired. 
The limitation cannot start running, if the 
plaintiff in pursuance of the contract waives 
the earlier default and seeks his remedy 
in respect of a later or alternative default, 
provided by the contract. Article 116 of 
the Indian Limitation Act (IX of 1908) 
provides a limitation of six years for suits 
for compensation for the breach of a con- 
tract in writing registered from the date 
of the breach, or where there are successive 
breaches, when the breach in respect of 
which the suit is instituted occurs. There 
was a breach of contract when the interest 
due for any year was not paid, but the 
contract expressly authorized the plaintiff 
to waive that breach, if he liked. There 
was also a breach when the defendant failed 
to pay the money due on the bond at the 
end of four years, and if the plaintiff sought 
to enforce his remedy by reason of that 
breach, he was entitled todo so, because 
his contract gave him that authority. The 
contract gave him express option to sue on 
the one occasion or the other, and he can- 
not be compelled to sue when the contract 
authorized him to wait. Article 75 of the 
Limitation Act, to which the decision in 
Sheo Narain v. Ram Din (1) is confined, 
provides for waiver in cases of promissory 
notes or bonds payable by instalments: 
but where the contract provides expressly 
for waiver, no statutory authority for such- 
waiver is needed. Where a contract gives 
the power to elect, it is not within the 
province of law to say that such election 
shall not te made. In Baily. Stowell (2) 
where the bond contained a stipulation that 
it shall be optional with the obligee to 
claim and, if necessary, to sue for the amount 
due on the bondon the failure of the de- 
fendant to pay the half-yearly interest or 
to pay the premia on certain policies of 


(1) 11 Ind. Cas, 526; 14.0, ©, 129. 
(2) 2 A. 322;- 4 “nd. Jur. 461; 1 Ind. Deo. (N. g.) 
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insurance given by way of collateral security 
or onthe full expiry of the period of three 
years provided for payment, it was held 
thateprevious default having been waived, 
the limitation commenced after the expira- 
tion of the three years allowed by the 
bond for the payment of the debt. A similar 
view was taken in Narain Babu v. Gouri 
Persad Bias (83) and Durga v. Tota Ram (A). 

On behalf of the defendant, reliance is 
placed on the decisions in Jeeves vy. Butcher 
(5) and Gaya Din v. Jhuman Tal (6), 
but the facts and circumstances of those 
eases were not quite similar. The sovenant 
in the former case was that the creditor 
would not callin his money or any part 
thereof during the term of five years from 
the date of the agreement, if the borrower 
should so long live and duly and regularly 
pay the stipulated interest for every quarter, 
and there was a further proviso that if the 


borrower died before the expiration of the. 


said term, it shall be lawful for the creditor 
to call in his money upon giving to the 
executors and administrators of the deceased 
borrower six calendar months’ previous 
notice in writing of his intention todo so, 
and that in case the borrower made default 
in the payment of interest for any quarter 
for the period of 21 days next after the 
same became payable, it should be lawful 
for the creditor immediately upon the ex- 
piration of such 21 days to call in and 
demand payment of his money with the 
interest dae in respect thereof. The cone 
dition asto the payment of the money in 
five years was thus restricted by the quali- 
fication that it would only operate, if the 
creditor lived for that period and paid the 
interest regularly at the end of every quarter. 
It was not absolutely independent, and 
being subject to the other condition, it could 
not be enforced, if the other was not carri- 
ed ont, In the latter case, the suit was one 
on a mortgage, which provided for the 
payment of the prinsipal money by ten yearly 
instalments and for the payment of interest 
at the stipulated rate every month, witha 
proviso that if the interest was not paid 


in apy month or the instalment was not 
(8) 50. 21; 4Ind. Jur. 407; 2 Ind. Dec. (N. s.) 
625.» 
(4) 19 Ind. Cas. 738; 16 O. O. 45, 
(5) (3891) 2 Q. B. 609; 60 L. J. Q. B. 619; 65 L. T. 
829; 39 W. R. 626. 
(6) 28 Ind. Caz, 910; 37 A. 400; 13 A. Je J. 510. 


~ 


INDIAN OASES, 
SASI KANTA ACHARJEE V, KUNJA MOHAN MOITRA. 


paid in any year, the mortgagee shall be at 
liberty to recover his entire money with 
interest at once. The view taken by Richards, 
C. J.,and Tudball, J., was that the suit 
was barred under Article 132 of Schedule 
I of the Indian Limitation Act, 1908, the 
mortgage-money having become due when 
the first default was made; but Banerji, 
J., was of opinion that having regard to 
the provision in the mortgage-bond that if 
the mortgagee did not sue on the non- 
payment of interest or in default of payment 
of any instalment, the interest should con- 
tinue up to the stipulated period of ten years, 
the creditor could not be penalized for 
waiting for the full period stipulated for 
repayment and that the money did not 
become payable until that period expired. 
In view of the different terms and condi- 
tions contained in those documents, those 
dacisions cannot apply to the circamstances 
of the present case. As in the case of 
instalment-bonds, waiver can prevent limita- 
tion from running, whether it be authorized 
by sontract or by Statute. 

The appealis, therefore, allowed and the 
decree of the lower Appellate Court set 
aside and that of the Court of first instance 


‘restored with proportionate costs throughout. 


The defendant respondent will bear his own 
costs in all the Courts. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Appeans FROM APPELLATE Decrees Nos, 326] 
AND 2133 or 1915. 

May 25, 1917, 

Present: —Mr. Justice N. R. Chatterjea 
and Mr. Justice Smither. 

Raja SASI KANTA ACHARJEE 
BAHADUR—Derenpant No. 1~— 
APPELLANT IN BOTH 
versus 
KUNJA MOHAN MOLITRA— PLAINTIFF AND 
LALIT MOHAN MOITRA AND ANOTHER — 
Derenpants Nos. 2 AND 3— RESPONDENTS IN 
No 3261 or 19184, 

LALIT MOHAN MOITRA—Ptaintirg AND 
GOLAM MOHAMAD CHOUDHRY AND 
ANoTBER——Derenpants Nos. Y AND 3— 
RESPON vents Ia No. 2183 cr 1915. 


Riparain rights— River changing course Old cou ree 
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whether becomes private property-—Fishing rights in 
sheets of water adjacent to river. 

When ariver has changed its course, its old dry 
course (in the absence of special circumstances) 
must be taken to have become private property, 
and the owner of the soil is entitled to bheels or 
ponds, gulfs or damooshes in which water remains 
but which do not communicate with the river except 
in the time of floods. [p. 427, col. 1.} 

Greu v. Anund Mohun Maitro, (1864) W. R. 108, 


followed. 

The owner ofa fishing right in a river has úo 
title to fish in sheets of water adjacent to the river 
with which the river communicates only in the 
time of flood, unless those sheets are part of land in 
the bed of the river itself, [p. 427, col. 1.] 

Appeals against the decrees of the Addi- 
tional District Judge, Rajshahi, dated the 
25th May 1915, confirming those of the 
Additional Subordinate Judge, Rajshahi, 
dated the 27th April 1914. 

FACTS of the case appear from the judg- 
ment. 

Babu Jogesh Chandra Roy (with him Babu 
Bhupendra Chandra Guha), for the Appel- 
lant._~The finding of the Additional District 
Judge is not sufficient to justify the decree in 
favour of the plaintiff. The defendants have 
aright of fishing in the river Mahananda. 
Therefore they can claima right of fishing 
in the threesheets of water called kopras 
which were originally formed ir the bed of 
the river Mahananda. Although the Maha- 
nanda has shifted its sourse, these three 
kopras communicate with the Mahananda 
during the rainy season; so they are still 
part of the river. The connection with the 
main river may not last during the whole 
year, still the kopras cannot be regarded as 
altogether severed from the river in whose 
dry bed they have been formed. The Addi- 
tional District Jadge ought to have come to 
a clear and definite finding on the question 
whether the kopras exist within the banks 
of the river. Onewitness said thatup to 
1317 B. S. the kopras were connected 
with the river during the rainy season, but 
he does not say what happened after 1317 
B.S. Itmay be that there is a channel 
between the river and the kopras which be- 
comes dry during the dry season, but in the 
rainy season the riverand the kopras com- 
municate with each other. If this be the 
case, then the right of fishery can be claimed 


in the kepras by the defendants, who havea ' 


right of fishery in the river. See Jogendra 


Narayan Roy v. Orawford (1). 
(1) 82 0, 1141; 2 ©. L. J. 569. 
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[COHamrerysA, J.—Is that the latest 
case? | 

No, the latest case on the point is the 
Privy Counail decision reported as Snath 
Roy v. Dinabandhu Sen (2). In the plaint 
it is stated that the months of the kopras are 
blocked up and they have no conneation 
with the flowing river, but they become ford- 
able during certain seasons of the year. 
Even the plaintiff did not venture to assert 
that the kopras are absolutely disconnected 
with the main stream. “They become for- 
dable? must mean that the channels conneoct- 
ing the kopras with the river become 
fordable during certain seasons of the year. 
There must be a clear finding whether these 
kopras have become completely severed from 
the river, and until that is found the 
‘defendants are entitled to enjoy fishery rights 
in these kopras. 

Babu Dwarka Nath Chakervarty (with him 


Babu Hira Lal Sanyaland Babu Phanindra Lal 


-Mattra for Babu Girtja Prosanna Sanyal), for 


the Respondents.—The ground now urged so 
strongly by my learned friend finds no place in 
the groundsof appeal giveninthe memorandum. 
There can be no question of the finding being 
insufficient or not supported by evidence. 
The finding shows that the kopras never 
become connected with the Mahananda. 
During the rainy season the kopras do not 
become part of the Mahananda, but forma 
part of the mighty Padma, which overflows 
the whole country. In order to be entitled 
to a right of fishery in the Arpras as incidental 
to their right of fishery in the Mahananda, it 
must be proved by the defendants that there 
is connection throughout the year and that 
the kopras are a part of the river-bed. The 
finding is that the river Mahananda has 
entirely changed its course and gone away 
mauy miles from its original course. So the 
kopras can by no means be regarded as being 
in the bed of the river. 
Babu Jogesh Ohandra Roy replied. 


JUDGMENT, 
S. A. No. 3261 or 1915. 


This appeal arises ont of a suit relating to . 
8, galkar in certain kopras or sheets of 


(2) 25 Ind. Cas. 467; 18 ©. W. N. 1217 at p. 1234; 


‘(1914) M. W. N. 664; 1 L, W. 783; 16 M. L. T. 319; 


12 A. L. J. 1193; 20 0. L. J. 385; 16 Bom. L. R. 991; 
42 O, 489; 42 J. A. 221 (P.O), 
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water which onse formed the bed of the 
river Mahananda. 

The plaintiffs claim them as part of their 
putni. They allege that these kopras have 
no connection with the present river Maha- 
nanda. The defendant claims them as part 
of his jalkar in the Mahananda river. The 
Courts below have concurred in desreeing 
the snit. The defendant has appealed to this 
Court. ' 

` Tt is found that the kopras lie within the 
plaintiffs’ putni.. It is also found that 
the river has completely obanged its course 
and moved many miles away from the kopras, 
which are now surrounded by sculturable 
lands. The defendants, however, claim a 
right to thé kopras on the ground that they 
are connected with the river at certain seasons 
of the year. But the learned Subordinate 
Judge finds: “Itis clearly the flood water of 
the mighty Pudda whioh inurdated the 
entire country that gets into them and 
rehabilitates the connection.” Several. cases 
have been cited in argument before us. 

In an early case on the point, Grey 
y. Anund Mohun Moitro (8), the rule of law 
+g thus stated: ‘Ifthe river simply changed 
its course, and there is nothing to modify the 
soucluaion which the Court ought to draw 
from that simple fact, the old dry course of 
the river must be taken to lave become 
private property. And as incident to and part 
of the same, the owner of thesoil is entitled 
to all bheels or ponds, gulfs or damoores in 
which water remains, but which do not som- 
municate with the river except in the time 
of floods,” 

The recent case of Sarat Chandra Singh v. 
Chandra Mohan Bandhopadhya (4) shows 
that a grant of fishery right ina river does 
not give to the grantee title to fish in sheets 
of water adjacent to the river with which the 
river communicates only in the time of 


. flood, 


_ ‘Reliance is placed on bebalf of the appel- 

lant on the eases of Ahmad: Begum v. 
Mahasy Taranath Ghosh (5)-and Jogendra 
Narayan Roy vw. Orawford (1). .But in 
these cases, the jalkars were part of, and in 
the bed of, the river itself. 


(8) (64) W. R. 108. 
(4) 7 Ind. Cas. 140; 12 C. L, J. 216. 
(5) 21 Ind. Cas. 288; 17 0, W. N. 1173; 18 C. D. J. 
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In Jogendra Narayan Roy’s case (1) Maclean. 
0. J., referred to the finding of the learned 
District Judge, namely, ‘five or six years ago 
the channel in dispute was part of the bed 
ofthe river; it lies in chur land, which ig 
annually submerged and, in therains, the 
current through this channel is strong enough 
to cut away the bank. When floods go down 
the channel continues for a time to be don: 
nected with the river, but the connection may 
dry up in the hot weather. The damoos 
is still so far a part of the river system that 
it may in a single year form a new month or 
channel of connection with the river 
as it did in 1309. In such circumstances 
I consider that it is in effect stillanarm 
of the river and that the plaintiff, who 
has also all the general rights of fishery 
in that part of the Ganges, is entitled to 
the fishery of the disputed channel”, and 
held that “the disputed water then having 
been part of the bed of the river and 
the plaintiff having fishery rights in the 
adjacent Ganges and the two being non. 
nected, a long current of anthority would 
appear to establish that the plaintif is 
entitled to the fishery rights he now claims.” 


In Ahmadi Begum’s case (5) the bheels 
were no donbt at a distance of some 
miles from the dry weather stream 
of the Ganges. But Jenkins, C. J., pointed ont: 
When the annual rains are established 
this dry weather stream extends on its 
southern side as far as that which 
the defendants describe as the southern 
high bank of the Ganges, thus covering 
the bheels in -suit which lie to the north 
of the bank.” 


Then again he said: “To change from a 
stream, a mile or so in width, to an ex- 
pense of water 10 miles across is remark. 
able, but it is nothing unusual in this part 
of the river Ganges; if is of regular annual 
occurrence. Nor is the increase in volume 
so transient’ as to be negligible for the 
purpose of considering whether the flood 
stream isa part of the river; it lasts each 
year for a couple of months and notwith- 
standing its expanse, there ie a current in 
it from west to east, though naturally 
not a strong one. This inorease of the 
volume of water, extending as far as the 
southern high bank, is not an inundation, 
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it is the normal flood stream of the Ganges 
and an integral part of the river.” 

It was clearly found in that case that 
the bheels lay between the banks of the 
Ganges and the bed of the river and the 
ease of Rama Nath v. Ishan Chandra Banerjee 
(6) and the other cases relied upon on behalf 
of the appellant were distinguished on the 
ground that in none of them the bheel was 
actually in the bed of the river over which the 
claimant had jalkar rights. 

Thecase of Jogendra Narayan Roy v. Crawford 
(1) was referred to as showing that jalkar 
rights extend to waters in the river-bed, though 
they are not connected with the waters 
of the flowing stream throughout the year, 
The learned Chief Justice further observed: 
“iach case must depend on its own peculiar 
circumstances. Where the right of fishery 
is in a river, then the Court has to be satisfied 
on a consideration of all the material facts 
and conditions whether it can fairly and 
reasonably be said that the waters over 
which the fishery is claimed are 
of the river. In this case I think it may. 
fairly and reasonably be said that the bheels 
in suit are throughout the year a part of the 
river Ganges. They certainly are sush dur- 
inga part of each year and they lie in that 
which throughout has been ard still continues 
to be a part of the river- bed.” 

In the same case Mookerjee, d. 
observed: “It is indisputable upon the 
evidence that from year to year during 
the rains, the river attains a breadth which 
varies from § to IO miles and this state 
of things continues during a period of at 
least two months. There is no room for 
suggestion that this is an accidental pheno- 
menon, a flood or an innundation, a temporary 
overflow due to extraordinary rains or some 
similar exceptional causes.” Referring to the 
principle that a grant of fishery right in 
a river does not give to the grantee a 
title to fish in sheets of water adjacent 
to the river with which the river commu- 
nicates in the time cf floods, he remarked: 
“ This principle, however, has no application 
to jalkars situated in the bed of the river 
itself; the grantee of a fishery right: in 
the river is entitled to fish in all waters 
comprised within the banks of the river, 
and the circumstance that a particnlar 
© (6) 2 Seves, 463, 


also 


a part. 


sheet of water may, during a part of the 
year, be disconnected from the flowing stream 
or permanent current, dces not affect the 
rights of the grantee.” ? 

In the recent case of Srinath Roy vy. 
Dinabardhu Sen (2) decided by the Judicial 
Committee, their Lordships held: “ It must 
now be taken as decided in Bengal that the 
Government’s grantee can follow the shift- 
ing river forthe enjoyment of his exclusive 
fishery so long as the -waters form part of 
the river system within the up-stream and 
down-stream limits of his grant.” 

In the present case, as has already been 
stated, the river Mahananda entirely changed 
its course and moved many miles away 
from the korras. These kopras are completely 
isolated and are not part of the bed of 
the river. There is no connection with 
the river except when the whole country 
is inundated by the flord water of another 
river. 

It is contended on behalf of the appel- 
lant that the case should be remanded 
for a clear finding as to whether the kopras 
are situated within the banks of the river. 
We think it unnecessary to do so having 
regard to the facts found. The river 
Mahananda is a small river. Ithas moved 
many miles away and it was not the case 
of the defendants that the kopras lie in 
the bed of the river. Their case was that 
the kopras are connected with the river 
ab certain seasons of the year but we have 
seen that the connection is caused by the 
inundation of another river Padma. 

The appeal fails andis dismissed with costs, 

S. A. No. 2138 or 1915. 

It appcars that there was an agreement 
between the plaintiff Lalit and the defend» 
ant on the 8rd June 1909 in respect af 
the jalkar in this case. It was agreed 
that “the estate cf Maharaj Kumar Sasi 
Kant Acharya will be entitled to fishery 
rights in the river Mahananda beyond the 
boundary line referred to in paragraph 1 
and so long as either mouth of the said 
river Mahananda remains open to navigation 
by country fishery boats.” But the river 
having changed its course so completely, 
the provisions of the agreement cannot 
apply to these kopras. Tle learned District 
Judge observes: “It is an unfortnnate 
thing that’ it. was almost about the date 
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of the signing of the docament tkat the 
river, went away but this cannot affect the 
question of the actual terms of the deed.” 

We are of opinion that the Courts below 


have taken the right view and the appeal 


must accordingly be dismissed with costs. 
Appeals dismissed, 


bane aterm 


‘MADRAS HIGH COURT. 
Seconp UiviL Appsat No. 1755 or 1914. 
April 11, 1917. 

Present: —Mr. Justice Seshagiri Aiyar 
and Mr, Justice Kumaraswami Sastri, 
THENAL AMMAL AND ANOTHER—- 
Painties Nos. 1 and 3 — APPELLANTS 
VETSUE 
SOKKAMMAL AND OTaRRS— RESPONDENTS. 

Vakil and client- Vakil, autherity of, to compromise 
suit, extent of— Decree passed on comprenise—A ppeal, 
whether lies. 

An authority given toa Vakil to compromise a 
suit, if necessary, does not necessarily give him 
authority to negotiate the terms of the compromise 
without reference to his client. Such authority must 
bs strictly construed and an appeal lios against a 
decree passed on a compromise entered into by a 
Vakil without reference to his client. [p. 429, col. 2; 
p. 430, col. 1.] 

Kollipara Venkamma, In re, 17 Ind, Cas, 391; 28 M. 
L., J. 3881; 12 M. L. T. 348, Mathews v. Muneter, 
(1888) 20 Q. B. D. 1 £1; 67 L.J. Q B, 49; 57 L. T. 
922; 36 W.R, 178; 62 J. P. 260, distinguished. , 

Jayapati Mudaliar v, Ekambara Mudaliar, 21 M. 
274; 8 M. L. J. 40; 7 Ind. Dec. (N. 8) 550, followed. 

Second appeal against the decree of the 
District Court, Trichinopoly,in Appeal Suit 
No. 265 of of 1918, preferred against that 
of the Temporary Subordinate Judge, Tri- 
chinopoly, in Original Snit No. 9 of 1912 
(Original Suit No. 70 of 1910 on the file 
of the Court of the ~Subordinate Judge, 
Trichinopoly ). 

Mr. L. A. Govindaragkava Adyar, 
Appellants, 

Mr. T. Narasimha Atyargar (with him 
Messrs. S. T. Srinivasa Gopalachariar and 
K. 8. Ganesa Atyar), for the Respondents. 


JUDGMENT.—A preliminary objection 
is taken by Mr, Narasimha Aiyangar that 
no second appeal lies as the compromise 
was recorded without protest and as sab- 
sequently a decree was passed in terms 
of the compromise. This objection should 
be overruled, as the very foundation of 
the compromise, namely, the authority to 
enter into it is impeached, 


for the 
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Following Anyagire Veerasalingamy. Koveurt 
Basivireddi (1) we hold that the appeal is 
competent. 

The Courts below have held that the 
plaintiffs were bound by the compromise as 
the takalat given by them to their Vakil 
expressly enabled him to enter into a com- 


promise. We do not think that the word 
avastamanal (if necessary) supports this 
conclusion. We understand the expressicn 


to mean that the Vakil is to do certain 
acts when and if the occasion arises, The 
acts themselves are subsequently enumerated. 
They are (a) to signthe petition for enter- 
Ing into the compromise or for withdrawing 
the suit and to sign the final compromise 
petition to the Court. These two enumerated 
powers show that the plaintiff did not 
intend that the Vakil should have unlimit- 
ed powers to settle the claim of his clients. 
Mr. Narasimha Aiyangar contended that 
the ordinary power of the Vakil to enter 
into compromises ard to withdraw suits in 
which he is engaged is inberent in him by 
the engagement and cites Justice Sadasiva 
Aiyer’s decision in Kolhpara Vexkamma, in 
re (2) in support of this contention. In 
Jagapati Mudalear v, Ekambara Mudaliar (3) 
Subramania Aiyar and Benson, JJ. pointed 
out that the practice prevailing in England 
by which Counsel and Solititor are clothed 
with extensive powers to agree to terms 
on behalf of the client should not be im. 
ported into this country. We are inclined 
to agree with this view. It is not the 
ordinary duty of an Advocate to negotiate 
terms, without reference to his client, with 
the opposite party. Such an action is cal. 
culated to place the practitioner in a false 
position. We do not think it desirable 
that such a power should yest in him 
in the interests of the profession. From 
the point of. view of the client, we think 
that it is not safe that he should be re. 
garded by engaging a Vakil to have given 
him authority to dispose of his rights in 
any way he chooses. Therefore we think 
that the general power claimed is not in 


(1) 25 Ind. Cas, 56; 27 M. L J. 173; 
125; 1 L. W. 541. 
sah 17 Ind. Cas. 391; 23 M, L. J. 88°; 12 M. L, T 


ga 21 a. 274; 8M. L., J. 40; 7 Ind. Dee. (x. s.) 


16 M. L, T 


» 
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consonance with the highest ideals of the 
profession or of justice. For these reasons 
we think that a very strict interpretation 
should be placed upon vakalats containing 
powers of this kind. The learned Vakil 
quoted Matheus v. Munster (4) to show that 
Counsel was allowed to settle the amount 
of the damages awardable to his client. 
Lord Justice Bowen points out in that case 
that the client asked the Counsel to do 
the best he can.in the case: such an’ in- 
herent authorisation might have justified 
the view taken in that case. It is pointed 
out by all the Lords Justices that the 
Court has plenary powers in any case to 
enquire into the justness or bona fides of the 
settlement reported to it. In this country 
such a. power should be exercised by the 
Court even more largely than in England. 
It is for that reason that the intermediate 
stage of recording the compromise is in- 
troduced in the Code. Weare afraid that 
Courts seldom appreciate the significance 
of this provision. At any rate, we are 
satisfied that in this case, the importance 
and necessity of resording the compromise 
was not realised by the Subordinate Judge. 
We must hold that there has not been 
a sufficient enquiry into the question whether 
the compromise , was ‘authorised by the 
appelldnts, edpecially as we hold that the 
vakalat does not give authority to the 
Vakil to enter into the compromise without 
reference to his clients. 


We must set aside the decrees of the Court 
below and remand the case tothe Court of 
first instance for ascertaining whether the 
compromise “is - binding on the plaintiffs. 
Tf he comes to the conclusion that it is 
not binding, he’ must proceed to dispose 
of the case in the usual way. Costs will abide 


the result. ¢ 
Appeal allowed; (ase sent back, 


V. R. P, 


(4) (1885) 20 Q. B. D. 141; 57 L. J. Q. B. 49; 67 
L. T. 922; 36 W. R. 178; 52 J. P. 260. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2608 oF 
SS 1912, : 
July 9, 1917. 
Present:—Mr, Junat N. R. Chatterjea 
and Mr. Justioe Richardson. 
ALI MEA AND ANOTHER— DEFENDANTS —— 
ÅPPELLANTS 
VETSUS 


NANA GQGAZI—PLAINTIFE— RESPONDENT. 

Oil Procedure Code (Act V of 1908), O. XXII, r. 4 
— Appeal— Death of sole respondent—Heirs, some, 
brought on record, effect of—Abatement of appeal. 

A suit for recovery of rent having been decreed, 
the defendants-tenants appealed. During ‘the pen- 
dency of the appeal the respondent died and only 
some of his heirs were substituted, and others, who 
were minors, were given up with the result that 
the appeal as against them was dismissed: 

Held, that the appeal, as against the substituted 
heirs, could not proceed, as on the death of the 
sole plaintiff. respondent, his rights as landlord de- 
volved on his heirs as a whole, so that the decree 
which was passed in favour of the plaintiff could 
nob be split up by allowing it to stand in favour of 
some of the heirs and setting it aside as against 
the others. [p. 431, col. 2.] 


Appeal against the decree of the Officiating 
Subordinate Judge, Chittagong, dated the 
18th May 1912, modifying that of the Munsif, 
second Court, -Patiya, dated the 14th Septem- 
ber 1911. 3 


FACTS of the case are briefly.as follows:— 


The defendant was the appellant in this 
case, and the appeal arise out of a suit for 
rent. .The plaintiff Nana Gazi brought this 
suit fur rent against the defendant-appellant, 
and the suit was dismissed by the Court of 
First Instance. Then on appeal, the lower 
Appellate Court reversed the decision of 
the Munsif and decreed the appeal. The de- 
fendant then preferred this second appeal to 
the High Court. During the pendency of 
the appeal Nana Ghazi (the plaintiff) died 
leaving several heirs, out of whom some 
are minors. The appellant then substituted 
the adult heirs of the deceased plaintiff. 
respondent leaving out his minor heirs, that 
is, only some of his heirs were brought on 
the record and the others were left out. 


Mr. U. N. Sen Gupta (with him Babu 
Probodh Kumar Das), for the Respondent.— 
This appeal cannot proceed. It has abated. 
inasmuch as all the heirs of the deceased 
respondent have not been brought on the 
record. There can be no doubt that ag 
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against those heirs who have not been 
brought on the record in place of the 
decefsed respondent this appeal has 
abated. The question then arises whether 
the appeal can proceed as against those of 
the heirs who have been brought on the 
record. I submit, it cannot, inasmuch 
as the whole appeal has abated. Under 
section 188 of the Bengal Tenancy Act the 
joint landlords must exercise their rights 
jointly; the right isa joint right and it can- 
not be split up in this way at the instance of 
the tenant, So far as the liability of the 
tenants is concerned the liability is joint and 
several, but so far as the right of the land- 
lord is soncerned the right is a joint right. 
If the appeal succeeds the whole thing will 
lead to absurdity. See Raj Chunder Sen v. 
Ganga Das Seal (1), Hem Kunwsr v. Amba 
Prasad (2), Joy Gobind Laha v. Monmotha 
Nath Banerji (3). 

Babu Varakeswar Metter for Babu D. L. 
Kustgir, for the Appellants.—Though the 
landlords have got a joint right, every 
individual landlord can sue the tenant 
making the other landlords parties to the snit, 


([Caatrersea, J.—The question is when the - 


landlord-respondent dies and a joint right 
devolves upon his heirs, can the appeal 


proceed when only some of his heirs are, 


brought on the record and the others are not 
brought? | ‘. 

The appeal as against those who have 
been brought on the record cannot abate, 
because an individual heir of the original 
landlord can sue for rent for his own share. 

Mr. U. N. Sen Gupta, for the Respondent.— 
Unless the heirs separate their right by parti- 
tion or separation, the right continues to be a 
joint right and it cannot be severed at the 
instance of the tenant. See Rajnarain Mitter 
v. Ekadasi, Bag (4), 

JU DQGMENT.—The suit out of which this 
appeal arises, was one for recovery of rent 
and was brought by one Nana Yasi. The 
suit was decreed by the lower Appellate 
Court in favour of Nana Gazi (the plaintiff) 
and the defendant bas preferred the second 
appeal. 

(1) 31 I. A. 71; 81 C. 487; 80. W. N. 442; 1A. L. 
J. 146; 14 M, L. J. 147; 8 Sar. P. C. J. 623 (P. C.). 

(2) 22 A. 430; A. W. N. (1900). 136; 9 Ind. Dec, 
(N. 8.) 1324. 

(3) 33 C. 580. 


(4) 270. 479; 4 0. W. N. 494; 14 Ind, Dec, (N. 8.) 
815 
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During the pendency of the appeal in this 
Court, the sole plaintiff-respondent died and 
an application was made for substitution of 
Some of them were 
minors and they were given up on behalf of 
the appellant, the result being that some 
only of the heirs of the deceased plaintiff 
were substituted and the appeal was dismissed 
as against the minor heirs. 

A preliminary objection has been taken at 
the hearing of the appeal that the appeal, as 
now constituted, cannot proceed. We think 
that this objection must prevail. 

Nana Gazi was the sole plaintiff. respond- 
ent; ‘and his rights as landlord devolved, on 
his death, on his heirs as a whole. The 
decree which was passed in favour of the 
plaintiff cannot be split up; that is, it cannot 
be allowed to stand in favour of some of the 
heira and set aside as against the others, 
The heirs constitute one body and they should 
all have-been substituted in order that the 
plaintiff’s interests might be fully represented 
in the appeal. 

The appeal is dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 512 
or 1915, 
July 4, 1917. 
Present; -- Mr, Justice Fletcher and 
Mr, Justice Newbould. . 
SHIBA PRASAD ROY CHOWDHURY-- 
-PLAINTLEF—APPELLANT 
VETSUS 
SAMARHNDRA NATH BOSE AND OTHERS 
— DEF ENDANTS-—— RESPONDENTS. 
Evidence Act (I of 1872), s. 92— Written correspond. 
ence varying rent payable under registered lease, 
whether admissible in evidence—Rent suit—Right of 
party to rectify registered lease, whether can be gone 
into—Bengal Tenancy Act (VIII B. C. of 1885), s. 61 


——~ Under lessee of tenant, whether authorised to deposit 
rent. 


The plaintiff held a permanent lease from ihe 
Government, which he sublet to the defendants by 
a registered document. In both the lease and the 
under-lease there was an undertaking on the part 
of the tenants to reclaim the Jand. The reclama- 
tion not having taken place in accordance with the 
terms of the lease, Government served notice upon 
the plaintiff to quit and threatoned to re-enter. On 
this correspondence ensued between the plaintiff 
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and the under-lessees, defendants, with the result 
that the defendants agreed that if the plaintiff 
would obtain & fresh lease in place of the original 
lease, which the Government claimed to have for- 
feited, the rent payable by the defendants under 
the under-lease should be enhanced by a correg- 
ponding amount to that which the plaintiffs would 
become liable to pay bt? Government; and in pursu- 
ance of that agreement the plaintiff received from 
the Government a fresh lease on more onerous 
terms than those on which the land was held origi- 
nally by him. In a suit by the plaintiff to recover 
rent, not as provided for by the registered under- 
lease, but at toe rate as varied by the correspondence 
that took place between the parties: 

Beld, (i) that the plamtiff could not recover 
more rent than what was agreed to be paid under 
the registered under-leage, as the terms of that 
document could not be contradicted or varied by 
subsequent correspondence which was not registered, 
even though by thit correspondence a binding agree- 
ment may have been made between the parties for 
altering the rent payable under the registered sub- 
lease; [p. 434, col. 2.] 

(2) that any case that the plaintiff might have for 
altering or rectifying the terms of the original re- 
gistered under-Jease in a properly constituted suit, 
on the grvund that the correspondence had given 
rise to a binding agreement which ought to be 
enforced in a Court of Equity, could not be gone 
into in the suit az it waa an ordinary suit for 
rent. [p. 434, col. 2. | 

In an ordinary suit for arrears of rent for parti- 
cular years, the rights of the parties must be govern- 
ed by the terms of the registered document creat- 
ing the lease, until those terms are varied by another 
a ee document or by a judicial decision. [p. 434, 
col. 2. 

Under-tenants who have been directed in their 
under-lease to keep down and pay the rent payable 
by their lessor to his superior landlord are persons 
authorised to make deposis of that rent under section 
81 of the Bengal Tenanoy Act. [p. 485, col. 1.] 


Appeal agaist the decree of the Subordinate 

Judge, Khulna, dated the 13th Septem- 
ber 1915. 

` FAOTS of the case appear from the judg- 

ment, 

Dr, Dwarka Nath Mitler (with him Babn 
Hit Lal Guha), for the Appellant.—The 
learned Subordinate Judge is wrong in 
disallowing additional impositions and 
damages to the plaintiff. The plaintiff-ap- 
pellant is entitled to the additional imposi- 
tion for the following reasons:— 

(L) By the terms of paragraph 3 of the 
keibultyat dated 1901. The stipulation in the 
kabuliyat runs thus: “Besides the stipulated 
rent we shall separately pay like the instal- 
ment of rent the customary road and public 
work cesses and any new assessment or tax 
that may in future be imposed by Government 


as well as the amount of dak cess that- 
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may be fixed year by year,” Paragraph 4 
of the kabuliyat also provides: “We would 
make the remaining moiety of the area fit 
for production of crops within 1315 B. 5. 
by constructing embankments; on failure of 
which you will be able to take kkas 
possession” of the entire area mentioned in 
the kabuliyat. So the rent payable by the 
defendants under the lease should be 
enhanced to a corresponding amount to that 
which the plaintiff had become liable to pay 
to the Government. 

(2) By the promise made by the defend- 
ants which was properly admissible in 
evidence, the plaintiff is entitled to recover 
rent, not as provided for by the registered 
document which was granted in 1901, but 
at the rate as varied by the correspondence 
that had taken place between the plaintiff 
and the defendants Nos. 1 and 2, The 
learned Subordinate Judge is wrong in hold- 
ing that to give effect to the correspondence. 
and the subsequent promise made by the 
defendants would be to allow the terms of a. 
registered instrument to be varied by an 
unregistered writing. Irely on Lall Jha 
y. Negroo (1). The cases relied on by the 
lower Court are distinguishable and lave 
no ‘bearing on the facts and circumstances 
of this case. 


[Fletcher, ".—Your contention is that 
you are entitled to base your claim on the 
subsequent arrangement. | 

Yes. I rely on the contract subsequent- 
ly. made by the parties, which is enforce- 
able. 

| Fcercuer, J.—The terms 
lease do not cover your claim. | 

The original lease provides for the pay- 
ment of additional impositions. 


of the gantz 


| Frercaer, J.—How can the defendant’ 
No. 3, who is merely a purchaser without 
any notice of this correspondence, be made 
liable for the new impositions? | 

I say, he had notice; at least, he is 
bound by the doctrine of constructive notice. 

[ ELETCHER, J~—You may get a personal 
decree as against defendants Nos. Land 2 who 
gave you the letters, but you can have no 
relief in respect of additional rent in this suit 
as against defendant No. 3. | 

It would be useless for me to take a 


personal decree. 
(1) 7 O. 717; 8 Iud, Dec. i 5) 1009, 


Vol. XLI} 


[Fiereasr, J.-- Of course, you are entitled 
to some relief inasmuch as you acted on 
the representation of the defendants Nos. 1 
and 2, but yoa cannst get any in this rent 
suit. You can have your relief in a suit for 
specific performance. 

That suit may be out of time. 

[Newsoutp, J.—Section 14 of the -Limita- 
tion Act would apply to your zase. | 

The case isa very hard one. The plaintiff 
has performed his part of the agreement 
by obtaining a pew lease at an enhanced 
rental, and he did this at the instance of the 
defendants Nos. 1 and 2 and the defendants 
have undoubtedly been benefited by that. 
Your Lordships should consider the loss 
which the defendants would have suffered 
if the plaintiff had not made the new 
settlement with the Government, 

[Fuercuer, J.— Your remedy lies in a 
properly constituted suit on that ground 
and not ina suit for the recovery of rent. 
You cannot get thuse matters decided in 
a rent suit, 

I would ask your Lordships to remand 
the ease for a proper decision of all the 
essential issues raised in the defence. 


[Fcercurer, J—That would be converting - 


‘ a rent suit into a snit for specific per- 
formance of a contract. In this suit the rights 
and obligations of the parties are to be 
decided on the basis of the registered 
document. | 

I rely on Mahomed Musa v. Aghore Kumar 
(2), Lakshmi Venkayyamma v. Venkatanara: 
simha (3), 

Then, the learned Subordinate Judge has 
allowed neither damages nor interest on the 
arrears of rent. He onghtto have allowed 
either damages or interest, 

Babu Sarat Chandra Roy Ohoudhury (with 
him Babas Bhudeb Chundra Roy and Shib 
Ohandra Palit), for the Respondents, was not 
called upon. 


JUDGMENT. 


FLETCHER, J.—This is an appeal by the 
plaintiff to recover rent in respect of certain 


(2) 28 Ind, Cas. 930; 42-1. A. 1; 42 C. 801; 19 C. W. 
N. 250; 13 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 
21 C. L. J. 281; 28 M. L. J. 543; 17 Bom. L. R. 420; 
(1915) M. W. N. 621 (P. C). 

(3) 34 Ind. Cas. 921; 200. W. N. 1054 I4 A. L.J. 
797; 31 M. L. J. 68; (Lal) 2 M. W. N. 25; 29 M. b. T. 
137; 4 L. W. 53:13 Bom. L. R. 651; 39 M. 503; 24C. 
L, J. 279 (P. C.). 
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lands in the Sunderbunds held under a 


lease by. the defendants. The plaintiff 
claims as the. landlord. The case made 
out is this: The plaintiff's predecessor 


obtained a lease from the Government for 
93 years. That predecessor was named 
McDougall. MecDougall’s interest pissed to 
the plaintiff's fathar and his co-sharers. 
Owing to certain amicable partition pro- 
ceedings that took place between the 
members of the plaintifs family, the 
Sunderbunds property had fallen to the lot 
title is 
not in contest. Prior to this amicable parti- 
tion, certain portion of the land which 
was covered by the lease frem the Govern- 
ment to MoDougall was on the 3lst July 
1901 sublet by the plaintiff’s mother and the 
other co-sharers belonging to the plaintiff’s 
family in permanent lease to Jiwan Krishna 
Ghose and others, the area Jeased out being 
4,000 bighas. Then followed a resumption 
by the Government of a certain portion of 
the land and this land was settled with the 
plaintiff on the 13th April 1903. It is not 
disputed that that was within the powers of 
the Government. Then the original de- 
fendant No. 1 purehased the property 
comprised in and demised by the under-lease 
of the 3lst July 1901 and the defendant 
No. 1 entered into a direct obligation with 
his landlord undertaking to perform the 
obligation of reclaiming the land, which 
was a term not only contained in the 
lease as held from the Government but 
also in the sub-lease as held from the 
plaintiffs predecessors. Then, troubles seem 
to have arisen with the Government on the 
ground that the reclamation was not taking 
place in accordance with the terms of the 
lease and the Government served certain 
notices and threatened to re-enter. The 
plaintiff’s case is that certain correspondence 
then ensued between him and the defendants 
Nos. 1 and 2 and owing to certain arrange- 
ments entered into, the defendants Nos, 1 
and 2 agreed with the plaintiff that, if the 
plaintiff would approach the Government 
and obtain a fresh lease. in place of the 
original lease which the Government claim- 
ed to have forfeited, the rent payable by 
the defendants Nos. 1 and 2 under the 
under-lease should be enhanced to a gorres- 
ponding amount to that which the plaintiff 
had become liable to pay to the Govern. 
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ment, and in pursuance of that, the plaint- 
iff says tbat he did, in fact, approach. the 
Government and received from them a 
fresh lease on more onerous terms than 
those on which the land was held original- 
ly by the plaintiff. The plaintiff, there- 
fore, sued in this suit to recover rent, not as 
provided for by the ‘registered document 
which was granted on the 3lst July 1901, 
but at the rate as varied by the correspondence 
that had taken place between the plaintiff and 
the defendants Nos. 1 and 2, The defendant 
No. 3 has purchased the interest of the 
defendant No. I and whether he had notice 
of this arrangement contained in the corres- 
pondence has not been determined in this 
suit. No issue was raised on that point 
and the case must be determined solely 
on the materials that were before the 
learned Judge of the Court below. The view 
that the learned Judge of the Court below 
took was this:—This was a suit for rent, 
an ordinary money suit to recover the 
money agreed tò be paid under a registered 
deed. That being so, the learned Judge said 
that he was prohibited by the law from 
allowing the terms of the registered inatru- 
ment to be contradicted or varied by any 
unregistered writing and this correspondence 
which the plaintiff wished to give in 
evidence was not, under the terms of the 
law, admissible for the purpose of coon- 
tradicting or varying the terms of the regis- 
tered lease on the ground that the oorres- 
pondence had not been registered. Stated 
broadly,- that proposition is accurate. Dr, 
Mitter has attempted to escape from the view 
taken by the learned Subordinate Judge 


on the ground that these sums were 
provided for by the original lease. I am 
quite clear that they were not. This 


arrangement could never have been within the 
contemplation of the parties when they exe- 
cuted the lease of the 3lst July 1901. More- 
over Lam clear that the covenant contained 
in the third clause of the kabuliyat (Exhibit 
8) does not refer toa variation of the fixed 
rent Lut it corresponds with what in England 
is known asthe covenant to pay the ontgo- 
ings, namely, the rates, taxes, assessments, 
impositions and the other outgoings 
payable in respect of the premises and 
imposed by the Gcvernment or some public 
authority. It dces ret apply to a sum 
payable between tke parties to the lease in 
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respect of the land. ` That amount has 
already been dealt with by the covenant. 


If that is so, then the money is not 
payable under the lease, and, not being 
payable, this correspondence cannot be 


looked at in this suit for the purpose of 


seeing whether the plaintiff is, in, fact, 
entitled to have the terms of the lease 
varied so as to entitle him to any 
larger sum than he has been awarded by 
the Judge under the registered lease. 
The plaintiff's Vakil says that it is'a hard 
case on the ground that, in fact, his 
client has performed his portion of the 
bargain contained in this correspondence 
by approaching the Government and obtain- 
ing a new lease at an increased rental and 
that, unless he had done so at the request 
of the defendants Nos. 1 and 2, they 
would have lost their interest in the large 
sum of money that they had spent in 
clearing and improving ‘the property. But 
no such case has been set up in this 
suit. Any case that the plaintiff has for 
altering or rectifying the terms of the 
original lease in a properly constituted suit 
on the ground that it isa binding agree- 
ment and ought to be enforced in a Court 
of Equity cannot be gone into in this 
case, There are many issues which are 
not to be decided in this case including, 
of course, the position of the defendant 
No. 8, as to whether or not he had 
notice of this arrangement between the 
plaintiff and the defendants Nos. 1 and 2. 
Any right that the plaintiff has got to 
have that matter enforced, he can enforce 
in a properly constituted suit. All that 
we can say in this case is that it is an 
ordinary.case brought to recover rent for 
particular years and the contract regulat- 
ing the rights of the parties is in a 
registered document, and that registered 
document must bind and govern those 
rights until varied by another registered 
document or by a judicial Resistor: That 
disposes of the main point. 

Then, a long—I should not say oer but 
considerable—argument has been address- 
ed to us with reference to the learned 
Judge not having allowed interest in respect 
of the arrears of rent. The claim made 
in the plaint as regards this is shown in 
the schedule—-a claim for damages. The 
plaintiff has not told us what damages 
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he suffered by reason of being kept out 
of this rent for a comparatively short 
period, because he took the rent under 
protest, and itis difficult to see that a gentle- 
man in the position of the plaintiff sould 


have suffered any damage in having 
received the sum under protest. He had 
the money in his pocket and I suppose 


that the only damage that he had suffered 
was that he had to keep that money in 
hard rupees so that if his protest was upheld, 
he would be in a position to repay that 
money. This is with regard to the rent 
of the years 1317 and 1318. With regard 
to the rent of the years 1319 and 1320, 
the money was deposited under section 61 of 
the Bengal Tenansy Act. A point has 
been raised as to whether the durgantidars 
were persons authorised to make the 
deposit. I am inclined to think that they 
were under their lease. The oral evidence in 
this case like other evidence in many cases 
in India is not very strong, but the dosu- 
mentary evidence such as appears seems 
to show that the defendants Nos. 1 and 
2 when they let out this property in dur- 
ganti, made a direction to the durganiidars 
to keep down and pay the rent payable 
to the plaintiff and that direction apparent- 
ly, according to the terms of the kabulzyats, 
had been acted on by the durgantidars, 
There is ample evidence to show that it 
has been acted on, although Dr. Mitter 
says that the chzitas do not show that 
payment was made on behalf of the 
principals of the durganéidars. One of them I 
think clearly does show. But, after all, 
this is a case for damages.. No par- 
ticulars of the damage have been given 
and the learned Judge of the Court below 
did not see fit to exercise his discretion to give 
damages. What are the grounds shown to 
us on which we should say that the learned 
Subordinate Judge was wrong in the exercise 
of his discretion in declining to award to the 
plaintiff any damages? That the plaintiff 
has really suffered any damage in money or 
value seems to me impossible. The only 
damage he has suffered is that the money 
was paid into Court by the durgantidars, who 
are not tenants within the meaning of sec- 
tion 61 of the Bengal Tenancy Act. Of 
course, the plaintiff may have his own views 
as to who is the person described as tenant 
in sections 61" and 62. But obviously this 
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ig not a matter that is capable of being 
appraised in money value, The plaintiff has 
given no particulars of the damage suffered 
by him. We have no materials on which 
we can set aside the exercise by the learned 
Subordinate Judge of the Primary Court of 
his discretion declining to award to the 
plaintiff any damage with respect to the 
rent due for the years 1819 and 13820. I 
see no reason in this case to interfere with 


the judgment of the learned Judge of the 


Primary Court. Any rights that the plaint- 
iff has, he must enforce in a proper suit to 
rectify the registered lease under which the 
present defendants Nos. 2 and 3 now hold 
the property. The present appeal fails and 
must be dismissed with costs. The defend- 
ant No. 3, who alone has been represented 
in this Court save and except the minors 
represented by the Deputy Registrar, will be 
entitled to the costs. We assess the hearing 
fee at one hundred rupees. 


NewsBot ip, J.—I agree. 
Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Cryin APPEAL No. 82 or 1915, 
April 17, 1917, 

Present:—Mr. Stuart, A. J. C., and 
Pandit Kanhaiya lal, A. J. O. 
SHAHRUKH RUQAIYA BEGAM— 
Durenpant No, 1--AppaLLaNnt 

: - VETEUS 
SHEO PRASAD, DEAD, AND AFTER HIS DEATH 
Musammai BATASHA AND OTHERS— 
PLAINTIFFS—~RESPONDENTS, 

Pardanashin lady, deed executed by—Burden of 
proef-——Proof, nature of—Transfer, enforcement of, suit 
for—Consideration money, whether can be recovered as 
damages—Transfer of Property Act (IV of 1882), s. 6 (e) 
— Damages, right lo sue for, transfer of. . 

In order to charge a pardanashin woman upon an 
instrument or power purporting to have been 
executed by her, it is requisite that the person relying 
on such a document should give satisfactory and 
conclusive evidence that it was not only executed 
by, but explained to and understood by, her. [p. 440, 
col, 2; p. 441, col. 1.] 


Where a transferee brings asnit to enforce the 
transfer, he is notentitled to recover in that suit 
the consideration money as damages, in case the 
transfer is found to be such as cannot be enforced 
under the law. [p. 446, col. 2.] 
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A mere right to sue for damagescannot be trans- 
ferred under the provisions of section 6 (e) of the 
Transfer of Property Act. [p. 445, col. 2.] 


Appeal from the decree of the Subordi- 
nate Judge, Lucknow, dated the 3rd Septem- 
ber 1915. 

The Hon'ble Syed Wazir Hasan, Syed 
Zahur Ahmad and Pandit Brij Nath Shargha, 
for the Appellant: 

Babus Bisheshwar Nath Srivastava and 
Prabhat Chandra Gupta, Syed Ali Mohammad, 
Syed Mustafa Husain and Syed Moazziz 
Husain, for the Respondents. 

JUDGMENT. 

STOART, A. J. C.—The following are the 
facts. The late Prince Suleman Qadr was 
a member of the ex-royal family of Oudh. 
He died at Lucknow in 1910. At some 
time prior to the annexation he married 
a lady of the name of Shahrukh Rugaiya 
Bogam, the defendant-appellant here. He 
married a second wife Mehdi Bagam in 
1571. In 1886 the Prince and Mehdi 
Begam became estranged, and Mehdi Be- 
gam instituted on 2nd August 1887 a suit 
for dower against her husband. Mehdi 
Begam’s dower had been nominally fixed 
at ten lacs of rupees—a sum considerably 
in excess of the total property possessed 
by her husband. The District Jadge fixed 
the dower in accordance with the provisions 
of the Oudh Laws Act at Rs, 25,000and 
gave Mehdi Begam a decree for that amount 
on 28th March 1888. An appeal was pre- 
ferred by Mehdi Begam to the Court of 
the Judicial Commissioner. The Judicial 
Commissioner’s Court by a judgment dated 
the llth June 1889 increased the amount 
awarded, Prince Suleman Qadr appealed 
to their Lordships of the Privy Council, 
who by their decision of 8th July 1893 
restored the decree of the District Judge, 
The case is reported as Suleman Kadr v. 
Mehdi Begum Surreya Bahu (1). On 19th 
September 1887, that is to say, after Mehdi 
Begam had instituted her suit but before the 
District Judge had delivered, judgment, an 
application was made in the Court of the 
District Registrar of Lacknow to register a 
deed purporting to have been executed by 
Nawab Shahrukh Ruqaiya Begam, defendant- 
appellant, in favour of her son-in-law Jafar 


(1) 21 C. 135; 20 I. A. 144; 17 Ind. Jur. 586; 6 Sar. 
P. C. J. 347; Rafique and Jackson’s P, 0. No. 132; 10 
Tnd. Dec. (N. 8.) 722, 
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Ali Khan, who is married to her daughter 
(Judsia Begam. This deed was registered 
on 20th September 1887 at the regidence 
of-Jafar Ali Khan. At this stage of the 
judgment it will be well not to specify 
the terms of this deed too exactly. It 
purported to give Jafar Ali Khan certain 
rights in the dower of his mother-in-law 
for certain considerations. Tts exact nature 
will be discussed later. After the execu- 
tion of this deed no action of any kind 
was taken by the defendant-appellant or by 
Jafar Ali Khan towards obtaining satisfac- 
tion of the dower due to the defendant- 
appellant. T'wenty-three years passed. Prince 
Suleman Qadr died.: No dower hadup to 
that time been received by the defendant- 
appellant or by any person on her behalf. 
After the death of the Prince his proper- 
ty was taken possession of by his wife the 
defendant-appellant, her daughter Nawab 
Qudsia Begam the wife-of Jafar Ali Khan, 
and the Prinee’s son Nawab Humayaon 
Qadr from Musammat Afzal Khanam. It 
appears that for some years prior to the 
Prince’s death Jafar Ali Khan and Quadsia 
Begam had owing to domestic estrange- 
ments been living separately. We under. 
stand that they are not yet reconciled. On 
29th November 1910 Nawab Qudsia Begam 
instituted a suit against her mother and 
her step-brother Humayun Qadr in the Court 
of the Subordinate Judge of Lucknow. She 
alleged that she, her mother and her step- 
brother were in joint possession of the 
Prince’s property, and asked that the Court 
should administer the property or partition 
it. She admitted her mother’s possession. 
Her mother in her written statement agreed 
that Qudsia Begam, Humayun Qadr and 
herself were in joint possession of the estate 
and asserted that, as far as she was con- 
cerned, she was in possession partly under 
her rights as her deceased husband’s heir, 
and partly in satisfaction of her claim for 
dower, It is to be observed that on her 
allegations she had been admitted into pos- 
session on her husband’s death in satisfac- 
tion of the amount due to her by way of 
dower in addition to her other claims against 
the estate. Nawab Humsyum Qadr did 
not challenge the assertion of the defend- 
ant-appellant. Two other parties were sub- 
sequently joined—~a lady of the name of 
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Sarwat Mahal and her son Prince Mirza 
Suraiya Qadr. 
she was a mutat wife of the Prince. These 
two latter parties contested the claim of 
the defendant appellant Shahrukh Ruqaiya 
Begam, on an allegation that the defendant- 
appellant was not legally married ‘to the 
Pricce. They did not suggest that, if she 
was legally married to the Prince, she was 
not entitled to dower. The hearing of the 
case was transferred to the Court of the 
District Judge of Lucknow. His decision 
is dated the 28th March 1912. He found 
that the defendant-appellant was the legally 
married wife of the Prince, that Qunudsia 
Begam and Humayun Qadr were legitimate, 
‘that Sarwat Mahal wae married to the 
Prince by the-muéaz form and he divided 
‘the property among the parties according 
to his findings. He awarded to the defend- 
ant-appellant the sum of a lac of rupees 
as dower. From the way in which his 
judgment is written it might appear at 
first sight that the defendant-appellant had 
claimed dower as a debt due from the 
 entate. An examination of the pleadings 
will show that this. was not so, She did 
not claim ib as a debt. She said she was 
in joint possession cf the property left by 
the Prince, and that if a partition took 
place the amount of her dower should be 
decided and apportioned off. Her case was 
that she was in possession of the proper- 
ty in satisfaction of her dower from the 
beginning, not that, her ‘claim having re- 
mained unsatisfied, it was necessary for 
her to gue for dower. Itisto be observed that 
she neither claimed a specified amount of 
dower, nor did she pay Court-fee on such a 
claim. An appeal was filed against this deoi- 
sion of the learned District Judge of Lucknow 
to the Court of the Judicial Commissioner. On 
98th November 1913 Jafar Ali Khan applied 
to be declared an insolvent in the Court 
of the District Judge of Luckncw. In the 
first statement of his assets he said nothing 
about any claim to the dower of the defend- 
ant-appellant, but in a subsequent list he 
entered such a claim as an asset. He 
asserted title through the deed which was 
registered on 20th September 1887, but he 
did not file the deed. He alleged that 
he had lost it. He filed a copy of the deed 
obtained from the registration office by him 
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some years before. The appeal to the Court 
of the Judicial Commissioner in the ad. 
ministration. suit was dismissed on 16th 
April 1914. The decision is reported as 
Suraya Qadr v. Qudsia Begam (2). Jafar 
Ali Khan had been in the meantime ad- 
judicated an insolvent. On 26th April 1914, 
his rights under the deed registered on 20th 
September 1887 were sold to a certain Shen 
Prasad by the District Judge in the insolyenoy 
proceedings. A certain Saiyid Mir Jan 
was also stated to be a vendee. A con- 
veyance of these rights was executed by 
the Receiver in favour of Sheo Prasad 
and Saiyid Mir Jan on 6th May 1914, 
They purchased these rights for Ra 825. 

On 22nd May 1914 Shec Prasad 
and Saiyid Mir Jan instituted a suit 
against the defendant-appellant and the 
Receiver for a three-eighths share in tha 
defendant-appellant’s dower in the Court of 
the Subordinate Judge of Lucknow. The 
defendant-appellant replied that she had 
knowledge of the existence of the deed of 
1887 but that she had never transferred her 
right to dower to Jafar Ali Khan and 
that the whole transaction had been fietitious 
and collusive. The story that she told in 
her written statement was as follows. She 
said that when Mehdi Begam had instituted 
a sult for dower against her late husband, 
her late husband considered tbat it 
would be an acvantage, if the defendant- 
appellant instituted another suit for dower 
against himself. His view was that if 
the defendant appellant, whose dower had 
been fixed at 25 lacs of rupees, was to 
bring a suit for her dower, the Court, 
that was trying Mehdi Begam’s case, 
would reduce the amount of the Jlatter’s 
dower proportionately. That lady’s dower 
as has been stated before was fixed 
at ten lacs. The suit intended to be 
brought by the defendant-appellant was 
to be fictitious and collusive. Whatever 
decree she might have obtained would 
not have been realized. In order to ayoid 
the suspicion (which on the facts would 
have been thoroughly justified) that the 
suit was fictitious and collusive and brought 
in pursuance of a conspiracy to deprive 
Mehdi Begam of a portion of her rights 
the late Prince, according to the story, 

(2) 24 Ird Cas. €43; 1 O. I, J. 281, l 
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thought that it would look better, if the 
defendant-appellant did not bring a suit 
by herself, or ostensibly with her own 
money. So he directed that she should 
make Jafar Ali Khan a oco-plaintiff to 
this suit and execute a fictitious deed in 
favour of Jafar Ali Khan, ander the terms 
of which it would appear that Jafar Ali 
Khan was financing the defendant-appel- 
lant’s suit, although as a matter of fact 
he was advancing nothing. The defendant- 
appellant asserted that the deed was executed 
accordingly, that no consideration changed 
hands, and that she was unaware of what 
the deed contained, as it had never been 
explained to her, and she did not under- 
stand it. She asserted this much, however, 
definitely and clearly that the whole transac- 
tion was a paper transaction, that no money 
passed, and that nothing was transferred. 
She further asserted that her husband subse- 
quently said that it was not necessary to bring 
such a suit and that nothing was done accord- 
ingly, and that Jafar Ali Khan returned the 
deed which had been torn up. In the course 
of the proceedings before the Subordinate 
Judge the defendant-appellant prodused no 
evidence. She did not go into the witness 
“bos, and she made no attempt to sub- 
stantiate the allegations which she had 
made in her written statement. The learned 
Subordinate Judge,in view of her omission 
to support her story and other sir- 
cumstances, decreed the plaintiffs’ suit and 
awarded them  three-eighths of rupees 
which had come into the hands of the 
*defendant-appellant under the decree of 
the District Judge. The present appeal 
is preferred. 


I first proceed to examine the document 
upon which the claim is based. This 
document is written im Urdu. It is loosely 
worded and in many places is difficult to 
understand, not so much because the 
langnage is difficult in itself (although it 
is unnecessarily high-flown and pedantic) 
but because the grammar is* bad and the 
drafting is slovenly, If this document 
were a genuine recital of what had 
oceurred between the parties, it would 
remain a difficult document to interpret, 
It commences by stating that the lady: 
was in need of instituting a suit for her 
dower-debt, because her husband’s second 
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wife had brought a suit for her dower-debt, 


“and that not Being in a position to arrange for 


the expenses, she has taken Rs. 7,000 from 
Jafar Ali Khan for the expenses of the 
suit and other expenses, and in consideration 
of the receipt of that amount is transferring 
to him by sale her rights in respect of 
three-eighths of the amount due to her 
for dower on the following conditions, The 
conditions are that Jafar Ali Khan should 
pay her Rs. 3,000 in cash and hand over 
to her promissory notes for Rs. 4,000 
endorsed in her favour, that, as the amount 
of dower-debt awarded to the lady at 
marriage is excessive. Jafar Ali Khan and 
she should fix the amount of dower-debt 
for which they propose to aue, that she 
should join Jafar Ali Khan as a plaintiff, 
that she should not without his consent 
compromise or withdraw her claim, and 
that once the Court has passed a decree 
Jafar Ali Khan should be either entered as a 
decree-holder or should be paid his share of 
the money obtained through the Court by 
The object of drafting the deed in 
the way in which it has been drafted is 
not clear from the document itself. The 
plaintifis-respondents contest that the deed 
was an out and ont transfer of a share ip 
the defendant-appellant’s dower. If such be 
the case, it was unnecessary to enter the 
greater part of the sconditions. It would 
have been sufficient if the execntant had 
said, I have received Rs. 7,000 and in 
consideration of that Rs. 7,000 transfer 
three-eighths of the rights of my dower.” 
It was not necessary to say anything more. 
Instead of saying this, the draftsman has 
dwelt in more than one place on the son- 
tingency of a suit being brougbt to obtain 
this dower, and the exact status of Jafar 
Ali Khan as plaintiff in tke suit. While 
entering into the question, he does not 
conclude it. Various details are left out. 
To show the slovenliness of the drafting—in 
one place it is said that the lady has 
already received Rs. 7,000 and a few lines 
later it is said that she is still to receive 
it. The learned Counsel on both sides have 
argued with great ability as to the meaning 
of the words of the deed itself. On the 
one side it is argued that it is an ont and 
out transfer with conditions attached. On 
the other side it is argued that the deed 
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contains nothing more than an agreement 
to bring a certain suit and divide the pro- 
ceeds, if any, ina particular manner, and 
each Counsel has been able to put forward 
a very plausible argument in support of the 
view for which he was contending. The 
defendant-appellant is illiterate. Although 
she isa member of the ex-royal family, she 
is unable to read or write. We have not 
the original deed before us but from the 
copy it appears that the deed was executed 
by the affixing of a seal, and that that 
seal was not affixed by the defendant- 
appellant herself but by some person psr- 
porting to aet on her behalf. If the in- 
terpretation of this deed presents such 
difficulties that two antagonistic views can 
be supported by reasonable argument, what 
was the prospect of this illiterate parda- 
nashin lady of nearly 50 years of age, (for 
that was her age at the time that the deed 
was executed) who is not shown to have 
had experience of business transactions, 
realizing to whatshe was committing herself 
when she permitted her seal to be affixed 
to the document? So much for the deed 
itself. 


I now come to the circumstances of its 
execution. The defendant-appellant resided 
during the period when the deed was exe- 
cuted with her’ husband in a house in 
Lucknow. For the purpose of the execution 
of this deed she went to the house of Jafar 
Ali Khan and her daughter, and the persons 
surrounding her at the time that the deed 
“was executed were all connections of Jafar 
Ali Khan. There was no man near the 
lady whose interests were not the interests 
of Jafar Ali Khan. There was no manin 
a position to give her independent advice. 
The deed shows that its contents were read 
over tothe executant by one Saiyid Abul 
Hasan Khan. The lady’s seal was affixed 
by Sadiq Ali Khan. The witnesses were 
Qudsia Begam, Muhammad Ali Khan, 
Mohsin Ali Khan, and Kazim Ali Khan. 
Who were these people? Saiyid Abul Hasan 
Khan who read over the contents to the 
lady was the general agent of Jafar Ali 
Khan. Sadiq Ali Khan who affixed the 
seal is married to Jafar Ali Khan’s sister. 
Qudsia Begam one cf the witnesses is the 
wife of Jafar Ali Khan though daughter 
of the lady. She was, of eourse, also parda- 
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nashin, Muhammad Ali Khan another 
witness is the brother of Jafar Ali Khan. 
Mohsin Ali Khan another witness is the 
son of Muhammad Ali Khan, Kazim Ah 
Khan the fourth witness is married to 
Muhammad Ali Khan’s daughter. The 
registration was conducted in a legal manner 
but in a manner which was not likely to 
elicit the exact comprehension by the lady 
of the terms of the deed. As the executant 
was a pardanashin lady of high family, the 
registration did not take place ab the re- 
gistration office but at Jafar Ali Khan’s 
house. The Registrar did not himself register 
the document, A certain Muzaffar Husain 
the registration record-keeper—a superior 
olerk-——was sent to the house by the Registrar 
and he effected registration there. His 
endorsement is as follows: — 

“The execution and completion of the 
deed and the receipt of the money entered 
therein were admitted from behind the 
parda by Nawab Shahrukh Ruqaiya Begam, 
the vendor, by giving a receipt for Rs. 3,000, 
bearing one-anna stamp, to Nawab Jafar Ali 
Khan from behind the parda in my presence, 
and by receiving two Government pro- 
missory notes for Rs. 4,000 from the said 
Nawab. Her admission was to the effect, 
ʻI received the money, and permitted Nawab 
Sadiq Ali Khan who is my brother to 
affix my seal.” It does not appear that 
an a matter of fact Nawab Sadiq Ali 
Khan was her brother. He married Jafar 
Ali Khan’s sister. “The contents of the 
deed were read over word for word to 
the executant., The said vendee, having 
put dawn the word ‘sold’ on the said 
notes, in the presence of me, the Com- 
missioner affixed the seal’’...... “The execut- 
ant. further stated that on 17th September 
1887 she received from the vendee, her 
son in-law, the sum of Rs. 3,000.............4. 
for which she executed a separate receipt 
which she had made over to the vendee 
just now.” The registration is witnessed 
by the additional witness Saiyid Abul 
Hasan Khan to whom reference has already 
been made. 


The learned Counsel for the respondents 
has laid great stress on the fact that the 
defendant-appellant has not gone into the 
witness-box to substantiate her own story. 
Her omission to do so has undoubtedly 
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considerably hampered her defence, but her 
learned Counsel has explained to my satis- 
faction that in the circumstances it would 
have been unreasonable to expect the de- 
fendant-appellant to give evidence in the 
matter. She is over eighty years of age. 
She put in a medical certificate to the effect 
that her health did not permit her to 
give evidence. That medical certificate 
purported to be signed by a lady doctor 
of high qualifications. It is true that the 
lady doctor in question did not prove the 
medical certificate. She was salled as a 
witriess. She offered to go into the wit- 
ness-box -and prove the truth of that state- 
ment, but the plaintiffs objected to evidence 
being given on this point and the learned 
Subordinate Judge (for reasons which I 
am unable to follow) did not permit medical 
evidence to be taken. Apart fromthe defend- 
ant-appellant’s old age there was a good 
reason why ehe objected- to give evidence 
in the. case. She had ‘been called: as a 
witness in the administration suit, the pro- 
ceedings in which are before us, She was 
examined by a Commissioner in that case. 
She was kept giving evidence on the 16th 
August, the 17th August, the 2lst August, 
the 22nd August, the 23rd August, the 
24th August, the 25th August, and the 26th 
August 1911. This was a fairly trying 
ordeal for an old lady nearly eighty. On 
one or two occasions during this examin- 
ation she complained of weakness and illness. 
I find one ncte'of the Commissioner recorded 
on the 25th August. “The voice of the 
witness is very weak and she seems to be 
. very uneasy with some pain, On being 
asked she states that since ber bath this 
morning she has severe pain in her body 
about the ribs. She does not appear to be fit 
for cross-examination and, therefore, it is 
stopped till 3 p. m. with the consent of 
parties.” After this the learned Counsel 
who was cross-examining her continued to 
press her. ft is to be noted that the greater 
part of -his cross-examination could not have 
elicited anything of value for the side on 
_ whose behalf the cross-examination was be- 
ing made and the scandal was so great 
that the learned Judges, who composed the 
Bench of this Court that heard the appeal, 
have devoted a considerable portion of their 
judgment to deserved strictures on the 
conduct of some of the Counsel concerned. 
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They say, at page 289*: “We have before 
us a record of cross-examination of ladies 
extending over days—of vexatious “and on- 
necessary questions directed not to the pur- 
poses which legitimate cross-examination 
is intended to serve, but rather to the rak- 
ing up of incidents of domestic history which 
could have no possible bearing either upon 
the merits of the case or the credit of the 
witness—and reading the story of what went 
on from day to day, we are scarcely surprised to 
find that on one occasion at Jeast the Commis- 
sioner had to record that one of the ladies 
fainted underthe stress of the ordeal to which 
she was being unnecessarily subjected. The 
Commissioner seems to have been unequal 
to the responsibility of controlling the 
cross-examination and the witnesses were 
badgered regardless of dny limits of decorum. 
It is small wonder if ladies fail to display 
any alacrity in going into the witness- 
box while procedure of this kind is. 
allowed and we must condemn in the most 
emphatic language the unworthy conduct 
of legal practitioners who conceive them- 
selves to be at liberty to transgress to 
whatever extent they please the legiti- 
mate confines of the right of cross-exami- 
nation.” In these circumstances if is not 
surprising that the defendant appellant re- 
fused tn enter into the witness-box in the 
present case. As she did not do so, how- 
ever, we can, of course, assume nothing in 
favour of the allegations which she has 
preferred to leave unsubstantiated, but I 
note that, in my opinion, she was not a 
free agent in the matter. Whatever might 
have been the value of her evidence she 
exercised a wise discrimination in refusing to 
risk her health or possibly her life in endea- 
vouring to substantiate her story. 

The law on the subject is clear. The lady 
being a pardanashin lady is entitled to certain 
protection. Their Lordships of the Privy 
Council laid down the law unmistakably 
in Sudisit Lal v. Musammat Sheobarat Koer 
(3). Inorder to charge a pardanashin woman 
upon an instrument or power purporting 
to have been executed by her, it is re- 
quisite that the person relying on such a 
document should give satisfactory evidence 


(3) 70. 245; 8 I. A. 39; 4 Sar. P. C. J. 222; 5 Ind. 


.Jur, 270; 3 Ind. Dec. (x. s.) 707. 
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hat it has been explained to, and under-. 
stood by, her. There are a large number 
of sybsequent decisions upon the point but 
the principle laid down in this ruling has 
never been departed from or modified. It 
is true that a pardanashin lady is only pro- 
tected: she is not immune from the gon- 
sequences ' of her acts. The distinction was 
clearly set forth in the decision of their 
Lordships of the Privy Council in Kali 


Bakhsh Singh v. Ram Gopal Singh (4). 
The burden of proof should rest not 
with those who attask, but those who 


found upon the deed, and the proof must 
go so far as to show affirmatively and 
conclusively that the deed was not only 
executed by, but was explained to, and was 
really understood by, the grantor—page 381*. 
Now what attempt has been made by the 
plaintiffs to show that the defendant-appellant 
understood what she was doing? Two witnes- 
ses were called, Jafar Ali Khan himself and 
Kazim Ali Khan. Jafar Ali Khan’s statement 
was aremarkableone. Hesays (o.p. 13), “The 
sale transaction in suit was negotiated chiefly 
through Sadiq Ali Khan ” (this is the man 
who married Jafar Ali Khan’s sister) “but 
not in my presence. .The first defendant 
told me to pay her Rs. 7,000 which she 
would recover, z.¢., she undertook to file 
a suit for recovery of her dower from her 
husband. This talk took place some two 
or three years prior to the date of the sale- 
deed.” According to this statement, the 
intention of the defendant-appellant to bring 
a suit had nothing to do originally with 
Mehdi Begam’s case, for Mehdi Begam had 
‘no rupture with Prince Suleman Qadr till 
July 1886—yide Suleman Kadr vy. Mehdi 
Begum Surreya Bahu (1)— and this doou- 
ment was executed in September 1887. 
“This she said in presence of my wife and 
a few females in her house in Maulviganj. 
I do not recollect what talk took place 
(subsequent to the above {alk) between me 
and the first defendant about the sale deed 
under consideration but a talk took place 
often.” He then denies the allegations 
ruade in the defendant. appellant's written 


statement for he says, “I never had any 

(4) 21 Ind. Cas. 985; 16 O. C. 378; 18 O. W. N. 282; 
(1914) M. W. N. 112; 12 A. L. J. 115; 15 M. L. T. 1380; 
- 190. L., J. 1723 1 O. L.J. 67; 26 M. I.J 121; 16 Bom. 
L. R. 147; 36 A. 81. 
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talk with Suleman Qadr about this sale. 
1 acted neither in concert with nor against the 
will of Mirza Suleman Qadr in the proposed 
litigation. “The second wife (Suriya Bahu) 
of Suleman Qadr sued for recovery of her 
dower and, therefore, defendant No. 1 also 
considered it advisable to bring a suit for 
her dower claim, JI do not know what 
was the object of her bringing a suit for 
dower. There was no ill-feeling between 
defendant No, 1 and her husband during 
the period when the sale-deed was executed.” 
Now a Muhammadan lady in the position 
of the defendant-appellant might, as she 
alleges, bring a collusive suit for dower 
against her husband while on friendly terms 
with him, but I find it difficult to suppose 
that she would wish to bring a genuine 
suit for dower against her husband, unless 
she was determined upon a complete rupture, 
So far from there being a complete rupture 
in tbis case, there was never any rupture 
at all, The defendant-appellant lived happily 
with her husband for 23 years after this 
deed was execnted, and up to the date of his 
death. This circumstance throws grave suspi- 
sion upon the truth of Jafar Ali Khan’s story, 
He now comes to explain how the deed came 
to be drafted: “Mohabbat Rai wrote out 
the sale-deed at my house 2 or 4 days prior 
to its registration. Mohabbat Rai brought 
a rough draft ofthe sale-deed and Sadiq 
Ali got it corrected and changed. I do not 
know what became of the draft. The deed 
was faired out in my presence. I do not 
know whether Mohabbat- Rai gave the draft 
deed toSadiq Ali Khan at his house or at 
my place.” This shows that the preparation 
of the draft did not take placein the pre- 
sence of the defendant-appellant. Mohabbat 
Rai (who, we are informed, is still living) 
has not been called as a witness. According 
to this evidence Mohabbat Rai took his 
instructions from Sadiq Ali Khan and Jafar 
Ali Khan, and prepared the draft accordingly. 
The lady was never consulted and no attempt 
was made to explain to her, at the time the 
draft was being prepared, the extent of her 
liabilities under the deed. Later on this 
witness continues. The first defendant 
wanted money to sue for her dower whenever 
she pleased. She did not tell me anything 
-else, I advanced the money as loan.” Here 
the witness stopped, saw that he had com. 
mitted himself and changcd his statement 
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abruptly “No, I did not advance the money 
as loan but paid it in lieu of her 6-annas 
share in the dower-debt.” Shortly after- 
wards he adds, “Defendant No. 1, if she 
‘desired, could have laid out money for tke 
litigation without selling a portion of her 
dower-claim. She had means to doso, I 
do not know why she considered it advisable 
to sell a portion of her share. I do not know 
if her object in selling the 6-annas share in 
dower was to show that the money had not 
been taken from Suleman Qadr.” By this 
admission Jafar Ali Khan has very largely 
supported the case for the defendant-appellant. 
To read the deed it would appear that the 
lady wishing to recover her dower had not 
been able to finance the lHitigation herself 
and was compelled to borrow Rs. 7,000 
from him in order to provide herself with 
the necessary funds. But here we have 
Jafar Alt Khan stating that the lady lad 
sufficient funds to finance her own litigation. 
There was no object ordinarily in her selling 
a portion of her claim. According to the 
explanation which she has not supported 
by evidence her motive is comprehensible, bat 
according to Jafar Ali Khan there is no com: 
prehensible motive for theexecutionof thedeed. 

The next point to be observed is the 
nature of the bargain. This lady had a 
right to sue for a dower of 25 lacs. It 
may be granted that she had not the 
slightest chance of recovering such a sum, 
for it would appear that at the time that 
Mehdi Begam brought her suit [Suleman 
Kadr v. Mehdi Begum Surréya Bahu (1)] 
Prince Suleman Qadr had only property 
worth Rs. 60,C00 and an income for life 
of- Re, 2,940 a month. Nevertheless if this 
were a genuine transaction she was selling 
her rights very cheap. If Rs. 7,000 represent- 
ed three-eighths of her dower the whole 
value of her dower was between 185 and 19 
thousand rupees. We have it tbat Mehdi 
Begam whose dower had been fixed at ten 
lacs obtained Rs. 25,000. Why should the 
lady, who had means to finance the litigation, 
wish to get rid of a valuable claim for less 
than what it was worth when she did not 
want the money? The learned Counsel for 
the respondents is unable to answer that 
question. 

I now come to the next point—the pecu- 
liar conduct of Jafar Ali Khan. Jafar Ali 
Khan was neyer a very well-to-do man, 
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He has since become a. bankrupt, but his 
insolvency has-been due, it shoald be ad- 
mitted, largely to his misplaced trugt in 
his own agent, Be that asit may, if he 
had really paid Rs. 7,000 to the defendant- 
appellant he was not in a position to do 
without the money for a large number of 
years. He might during this period have . 
been ready to let a settlement stand over 
owing .to his friendly relationships with tha 
lady. It is to be observed, however, that 
those friendly relationships apparently ter- 
minated a good many years ago, for we 
find him stating in 1915 (o. p. 12), “Iand 
my wife are not on good and peaceful 
terms since 15 or 16 years and since that 
time we have been living separately.” If 
he quarrelled with his wife he would 
hardly have such feelings of forbearance 
towards his mother-in-law as would prevent 
him suing for a just debt. If his story is 
true he had paid Rs. 7,000 and was 
kept without the interest of that money 
from 1857 onwards, Why did he never 
endeavour to substantiate his claim? He 
can give no reason. The so-called reason 
which he gives is not a reason. “I had 
already paid Rs. 7,000 tothe first defendant 
and, therefore, I did not sue for recovery of 
the dower. 1 do not know why the first 
defendant did not sue for her share of 
the dower. There was no other reason for 
my not bringing the suit. It was not for 
want of means. Now I am without sufficient 
means, 2.8, since I lost my case against Sadiq 
Ali Khan. [eannot say why Idid not institute 
a suit prior to my losing tke case against 
Sadiq Ali Khan.” The learned Counsel for 
the responderts has endeavoured to show that 
Jafar Ali Khan could not have brought a suit 
on the basis of this deed until the death of 
Prince Suleman Qadr. His argument is that 
until Prince Suleman Qadir’s death no 
suit had been brought for dower by the 
defendant-appellant, that the sirsumstauces 
show that she was living affectionately 
with her husband and had abandoned all 
idea of suing for dower, and that unless she 
made a demand (which suggests she refused 
todo) Jafar Ali Khan was helpless. I do 
not agree with him there. If his conten- 
tion is true (it is to be noted that it is his 
contention and not Jafar Ali Khan’s), Jafar 
Ali Khan could have enforced the terms 
of the deed against the lady. He sould 
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have gone into Court and said,} I have bought 
three-eighths of your dower on the understand- 
ingethat you are going to get your dower by 
suit. You must make a demand if you have 
not done so already. If you refuse to make 
a demand you must repay me my money.” 
It is not necessary for me to specify what his 
remedy would be, but he clearly had a 
remedy. He took no remedy. Ascording to 
his own showing he let the matter slide. 


It is clear that the bargain was not in the 
lady’s interest. She had no reason for enter- 
ing into such a bargain. The deed was 
drafted in her absence. 
Ali Khan since its execution is against the 
theory that the transaction is genuine. 
There ia further evidence as to the lady’s non- 
comprehension of the contents of the deed. 
At the beginning of Jafar Ali Khan’s examina- 
tion-in-chief he said: “The sale-deed was 
executed at my house in Sarae Mali Khan in 
presence of Sadiq Ali Khan, Mohsin Ali Khan, 
Mohammad Ali Khan, myself and others whose 
names I do not recollect, Kazim Ali Khan 
was also there. My wife was also there. 
Mohabbat Rai was the scribe of the deed. 
It was registered at my place. The deed 
was read over by Abul Hassan Khan to the 
first defendant before its registration. Abul 
Hasan Khan was my karinda, He is dead. 
The first defendant after hearing the deed 
said, ‘I have heard it”. 

“O. Was the document then explained to 
any body? 


“The defendants’ Pleader objects to the 
question as leading. The question is no 
doubt a leading one and as such I do not 
allow it to be asked here in this form.” 

On his arrival the Sub-Registrar saw and 
read the document and then asked the first 
defendant if she heard it. She said ‘Yes’ 
and then the deed was registered.” 


Now the action of the learned Subordinate 
Judge in refusing to allow this leading ques- 
tion to be put was amply justified but sub- 
sequently he took somewhat inconsistent 
action. He asked the witness himself.— 
“What happened when the document was read 
over? Wasthere any necessity for its ex- 
planation?” In other words he put the lead- 
ing question himself. 
said, “Yes. Some words were explained by 
‘ Abul Hasan Khan who read the deed to 
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defendant No. 1. The sale deed was read 
first by Abul Hasan and then by the Sub- 
Registrar before its registration. The Sub- 
Registrar did not explain the deed to the 
first defendant.” Before I comment upon 
this I proceed with the evidence of Kazim 
Ah Khan. 


Kazim Ali Khan deposed that he was 
present as a witness. He said that the 
document was read over to the defendant- 
appellant by Abul Hasan Khan, who then 


-asked her whether she had sold a six-annas 


share out of her dower-claim to Jafar Ali 
Khan for Rs. 7,000. In reply she said, 
“Yes”, Then the Sub-Registrar asked the 
defendant-appellant whether she fully under- 
stood that by the terms of the sale-deed she 
had sold a six-annas share out of her dower- 
debt for Rs. 7,090 and also read over the 
The defendant-appellant said 
that she understood the deed and agreed to its 
terms. All the time the defendant-appellant 
remained behind a parda close to the place 
where the Sub-Registrar was seated, This, 
it is to be observed, is a different story to 
what Jafar Ali Khan told. He said thatthe: 
Sub-Registrar explained nothing, and merely 
read out the deed and according to the deed 
itself the contents of the deed were read 
over to the executant by Abul Hasan 
Khan on 19th September and the deed was 
registered on the 20th. The witness Kazim 
Ali Khan was apparently present on both 
days, but in his evidence he appears to say . 


' that everything took place on the second 
_ day. The witness went on to explain his 


opportunities for knowing the facts. He 
said, (o. p. 21) “ í gccidentally passed by the 
bouse of Jafar Ali Khan and seeing me, 
Sadiq Ali Khan called me in and asked 
me to attest the deed in the afternoon at 
about 2 pr. m. I found the Sub-Registrar 
present and the sale-deed was in the hands 
of Abul Hasan Khan, Mohammad Ali 


‘Khan, Mohsin Ali Khan besides 4 or 5 


other persons whose names I do not recollect 
had been present there besides the persons 
named above. On my arrival Sadiq Ali 
Khan asked me to witness the deed. I took 
it from Abul Hasan Khan and signed it. 
It already contained the signatures of 
Mohammad Ali Khan and Mohsin Ali Khan 
as attesting witness when I signed it.” Tf 
this statement is true, the statement in the 
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deed to the offect that it was executed on the 
19th September is false, for he is clearly here 
referring to what happened on the 20th 
September. “After my signature I returned 
it to Sadia Ali Khan. I .did not read the 
deed before signing it. On my arrival Abul 
Hasan told me on enquiry as to what that 
document was that it was a sale-deed con- 
veying a six-annas share out of defendant 
No. 1’s dower-debt for Rs. 7,000. After that 
Sadiq Ali Khan asked me to attest it. I 
attested the deed and then jeft the place for 
my house.” ...... “I 
remained there for more or less than 15 
minutes. I left the place after the registra- 
tion of the deed.” A very short considera- 
tion will show that, if this witness is telling 
the truth at all, he came in, was shown some- 
‘thing which he did not read, signed it 
without understanding it, and that is all that 
he knows about it. Now can it be said even 
if these witnesses are believed (I do not 
believe them) thatthe lady was in any posi- 
‘tion to know what she was doing? I do not 
consider that that question can possibly be 
answered in the affirmative. Thus in no 
sircumstanees can she as a pardanashin lady 
be bound by the terms of the deed. The 
learned Counsel for the respondents has, 
however, pressed that in any circumstances 
the lady received Rs. 7,000 and that if this 
suit is dismissed, she will have obtained 
Rs. 7,600 without making any return for it. 
He lays great stress—as he has every right to 
do--on the Registering Officer’s endorsement 
with regard to the receipt of the considera- 
tion. 
there was nothing suspicious about the 
circumstances his contention mightbe very 
strong, although it isto be noted tbat in the 
present suit there is no claim for damages of 
any kind. We are asked to enforee the 
transfer, not to setaside the deed and put 
the parties on terms. If there was no legal 
transfer, the suit ought to stand dismissed 
on the pleadings in spite of the fact that the 
plaintiffs have added the usual prayer that 
they should be allowed any relief to which 
they may be entitled on facts. But 1 have 
grave doubts as to whether any consideration 
did pass, although undoubtedly there is an 
entry in the erdorsement that the l lady 
stated that she had received the full considera- 
tion. My reasons for this conọlusion are as 


follows:— 
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The consideration is divided into two parts 
—a sum of Rs. 3,000 stated to have been 
paid before registration and a transfer of wo 
Government promissory riotes for Rs. 4,000 
at the time of registration. With regard to 
the frst point Jafar Ali Khan is absolutely 
vague as to how the Rs. 8,C00 were paid. 
Ue says that Sadiq Ali Khan paid the money 
out of his funds. “Whatever was done was 
done by Sadiq Ali Khan, although the money 
was paid in my presences in my house two or 
three days before the execution of the sale-. 
deed. Defendant No. 1 wanted the money 
before and I paid it without asking for 
YOASONS....ceceeeeesenereseesse lL Cannot say who 
paid the Rs. 3,000 but it was paid on my 
behalf.” There is ons remarkoible feature 
hera. If R». 3,000 had been paid as Jafar 
Ali Khan says, and the defendant-appellant 
had given him a receipt for the money, the 
receipt would have baen in his possession 
and produced by him at the time of 
registration. But the Registering Officer says 
that the receipt of this illiterate lady (in 
other words, the pieca of paper with her 
seal impressed on it) was -produced by her, 
and no explanation whatever has been given 
of this circumstance. 

With regard to the sond item of 
Rs. 4,000, it is clear that two Government 
promissory notes standing in the name of 
Jafar Ali Khan were endorsed by him 
before the Registering Officer in favour of 
the lady. Buta very peculiar circumstance 
has since been elicited. Much bas been 
said already with regard to Sadiq Ali 
Khan. Sadiq Ali Khan i3 now dead. 
Sadiy Ali Khan was the confidential agent 
of Jafar Ali Khan, Jafar Ali Khan allowed 
Sadiq Ali Khan to manage the whole of 
his affairs and one day discovered that he had 
got nothing left. He then sued Sadiq Ali 
Khan in Sait No. 535 of 1913 for 
Rs. 71,866. He won his suit in the lower 
Court but it was dismissed on a point of 
limitation by this Court, and it is owing 
to this circumstance that Jafar Ali Khan 
is now insolvent. Jafar Ali Khan gave evi- 
dence in that case, and a copy of hi 
deposition is on the record and was put 
to him in the present case. Ib isa very 
long deposition, in the course of which he 
goes through practically the whole of his 
financial history. He makes a reference 
in this long deposition to his financial 
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transactions with the defendant-appellant. 
He says: “I told defendant” (that is _ to 
say, Sadiq Ali Khan) “to give notes worth 
Rs. 3,000 to my mother-in-law. Défendant 
gave her the said notes throngh me. My 
mother-in-law gave Rs. 3,000 for those 
notes to the defendant. I sold notes worth 
Rs. 4,000 to my mother-in-law, two notes, I 
took those notes from the defendant and 
sold them to her and got the money from 
her.” This is the only financial transaction 
according to his statement with which he 
was ever engaged with the present defend- 
ant-appellant. Now thisis a very remark- 
able fact. He says not one word about 
having purchased a portion of her claim 
for Rs. 7,000 but he states another trans- 
action for exactly the same sum. He had 
sold her, he says, Government promissory 
notes worth Ry. 7,000 for Rs. 7,000 in 
two items, one of Rs. 38,000 and one of 
Rs. 4,000, By an amazing coincidence 
we find that in this case he now says 
that he bought a share in her dower 
and paid for it in two items, one Rs. 3,000 
sash and the other by a transfer 
' of two Government promissory notes for 
Rs. 4,000. This circumstance was put to 
him in the witness-box and he gives no 
explanation. The learned Subordinate Judge 
has brushed this point aside, because he 
says it is not in accordance with the 
pleadings of the defendant-appellant. There 
he is quite right, but it is possible for 
an old lady of eighty years of age not to 
give full effest in her pleadings to what 
happened some thirty years ago and the mere 
circumstance that the Iady’s pleadings do 
not bear out the point does not make the 
point a bad point in itself. There is only 
one difficulty about it, which is this. If 
that was so and this was a prior trans- 
action, why was tbe endorsement kept 
waiting until the 20th September 1887? 
The learned Counsel for the appellant 
replies on that -point that the parties 
were unbusiness-like people. The notes had 
been previously transferred, but no endorse- 
ment had so far been made, and so it 
was easy to give colour to the transavstion 
by effecting the endorsement on that date. 
This ig an ingenious explanation and 
possibly a true one. ‘The circumstances of 
. the case are such that I attach ‘no value 
whatever to the admission of the receipt 
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of consideration, The lady was, in my 
opinion, ready to answer any question in 
the affirmative. This terminates the matter 
as far as this appeal is soneerned. Even 
if I had found that Rs. 7,009 genuinely 
passed, I should find that the plaintiffs 
had nocause of action. As I have already 
shown, there was no genuine transfer of 
the share in dower. The lady did not 
understand the transaction. She did not 
transfer her right to dower. She would 
on tkat hypothesis have borrowed .Rs. 
7,060 and failed to repay it, As I have 
already shown I find that she did not 
receive the money, bat, supposing she did, 
she made no transfer of her dower. What 
right had Jafar Ali Khan on that? He 
had a right to recover damages. He never 
attempted to recover damages, though he 
had a right to sue for them. What 
has he transferred io the plaintiffs respond- 
ents? The mere right to sue for damages. 
Such aright cannot be transferred under 
the provisions of Act IV of 1882, section 
oe Abu Mahomed v. S. O. Ohunder 

5). 

For the above reasons I would allow this 
appeal and direct that the suit of the 
plaintiffs-respondents stand digmissed and 
that they should pay their own costs and 
those of the appellant in both Courts. 


KANHAIYA Lat, A.J. C.—I agree with my 
learned colleague in the corglusion at which 
he has arrived, and wish only to add that 
the sale, so far as if was a sale of an 
actionable claim or of a right to a share 
in a dower-debt, had become barred by 
time under Article 103 of the Indian 
Limitation Act (IX ‘of 1908) as against 
the estate of the late Prince Suleman Qadr 
on the date on which the Receiver of the 
estate of Jafar Ali Khan, insolvent, sold that 
actionable claim to the plaintiffs. The 
plaint does not allege any breach of contract. 
In claiming a remedy not against the debtor, 
by whom the actionable claim was payable, 
but against the vendor of it, the plaintiffs 
rely on Article 62 of the Indian Limitation 
Act, but the circumstances, in which the 
sale-deed owas obtained from Musammat 
Shahrukh Rugaiya Begam, if iu fact it 
was understood by her, read with the sub- 
sequent conduct of Jafar Ali Khan, show 
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that no sale was really intended, and that 
the sale-deed, relied on by the plaintiffs, 
was fictitious and without consideration, 
and did not pass any title to the vendee. 
Had it been otherwise, it stands to reason 
that Jafar Ali Khan would not have, when 
in a state of pecuniary difficulties, allowed 
such a valuable right to lapse by reason 
of limitation and omitted to assert it till 
Musammat Shahrukh Rugalya Begam obtained 
a decree for.her dower from the District Judge, 
which was confirmed by this Court. 

I concur, therefore, in allowing the appeal 
and dismissing thé suit with costs here and 
hitherto. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Rute Nast No. 775 or 1916. 
March 12, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Smither. 
SURENDRA NATH GOSWAMY AND 
OTHERS—CLALIMANTS-—~ PETITIONERS 
versus 


RAJANI KANTA DAS—DE0REE-HOLDER— 


Oeposite PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
(1), Proviso, applicability of, where Court has no 
jurisdiction to attach, i 

The proviso to rule 58 (1), Order XXI, Civil Pro- 
cedure Code, applies even to those cases where the 
Court without jurisdiction becomes possessed, of the 
property attached in execution by the usurpation of 
authority. [p. 447, col. 2.] . 


Rule against the order of the Munsif, lst 
Court, Krishnagar, in Objection Case No, 23 
of 1916. 


FACTS—On 3rd August 1915 the opposite 
party brought a suit for Rs. 1,500 against 
one Anath Bandhn Pal in the. Court of the 
Snb-Judge at Nadia. On the same day he 
applied to attach a sum of Rs. 2,000 due to 
the said Anath Bandhu Pal from the East 
Indian Railway, the sum being payable at 
Kamarkundu in the District of Hooghly. 
The Court passed an order calling on the 
defendant to show cause why he should not 
furnish security. In the meantime, attachment 
was ordered pending the defendant’s showing 
euuse. On the 6th August the Nadia Court 
asked the resident engineer at Kamarkundu 


INDIAN OASES. 


SURENDRA NATH GOSWAMY V, RAJANI KANTA DAS, 


[1917 


to attach the sum but the said officer refused 
as the bills of the said Anath Bandhu were 
not then “squared up.” On the 9th August 
the opposite party made an application to 
the Court to have the sum attached through 
the agent, but no order was passed on the 
application. The notice on the defendant to 
show cause why he should not furnish 
security, etc., was not served on the said Anath 
Bandhu. On the 22nd August Anath Bandhu 
assigned to the petitioners the monies due 
to him from the Railway authorities in part 
satisfaction of a decree which the petitioners 
had obtained against the said Anath Bandhu. 

The Railway Company senta cheque to the 
Court at Nadia for Rs. 874 on the llth 
November 1916, but under what orders it 
did not appear from the record. On the 
19th January 1916 the opposite party reviv- 
ed their application for attachment before 
judgment but the application was refused. 
On the 27th January the opposite party got 
an ex parte decree against the said Anath 
Bandhu, On the 29th January he applied 
for endorsement of the cheque for Rs,-874 
over to him in part satisfaction of the decree. 
On 3lst January the Court allowed the 
application and fixed 24th February 1916 
for orders. On the 23rd February the 
petitioners preferred a claim under Order 
XXI, rule 58, against the monies ordered to 
be paid to the opposite party. The Court 
rejected the applisaticn, being of opinion that 
it was presented too late. Against this 
order the petitioners moved and obtained a 
Rule under section 115 of the Code of Civil 
Procedure, 


Babu Rupendra Coomar Metter (with him Ba. 
bu Astranjan Chatterjee), for the Petitioners,— 
The order of payment is ultra vires. There 
was no attachment of the sam of Rs. 874 in 
fact or in law. The Court passed a pro- 
visional order under Order XXXVIII, rule 5, 
Civil Procedure Code, but the further order 
contemplated under Order XXXVIII, rule 6, 
was never passed. In fact no notice to show 
cause was served on Anath Bandhu. There 
is nothing on the record to show how the 
Railway Company could have sent the money 
to the Nadia Court. Evenifthere had been 
an attachment before judgment in faet, it 
was without jurisdiction. The Court at 
Nadia could not attach a fund at Hooghly. 
Referred to section 136, Civil Procedure 


Voi. XLT} 
DE STE CROIX Y, DE STE CROIX, 


Code, Begg Dunlop & Oo. v. Jagannath (1), 
Abdul Qafur v. Albyn (2), Surendra Nath v. 
Bangi Badan (3). | 

The attachment was also not valid in law, 
because the prohibitory order was not affixed 
to the Court house. Referred to Order XXI, 
rule 46, Order XX XVIII, rule 7, Satya Charan 
Mukherji v. Madhub Chunder Karmokar (4). 

Babu Tarakeswar Pal Chowdhury (with him 
Babu Nabin Chunder Pal), for the Opposite 
Party.—The learned Judge below rejected 
the application under Order XXI, rule 58, as 
there was delay in presenting the application. 
There being that finding the High Court 
ought not to interfere in revision. 

Babu Rupendra Coomar Mitter.—The find- 

ing would. be binding if the Court had 
jurisdiction in this matter. Here the Court 
usurped jurisdiction over the money and, 
therefore, the finding is not at all binding. 
See Surendra Nath v. Bansi Badan (8), 
_ [Frercner, J.—The English cases cited in 
that judgment do not support the conclusion 
arrived at. Those cases were quite different, 
e.g., where the Criminal Court usurped juris- 
diction in divorce matters, | 

That may be, but on principle there is 
no distinction. There may be want of 
jurisdiction for three causes: —(¢) ifthe subject- 
matter be beyond the local limits, (4) if 
it be beyond the pecuniary limits, (277) if 
the nature of the action be such as to 
exclude the jurisdiction of a particular Court. 
The cases cited there may fall under the 
third head and this case under the first head. 
Anyhow there was want of jurisdiction. 
See Shew Prosad Bungshidhur v, Ram Ohunder 
Haribux (5). 

Here there was no attachment in fact. 
Therefore, when the Court assumed in law 
that which had no existence in fact and 
on that foundation passed a particular 
order which it could not otherwise have 
passed, it assumed a jurisdiction which if 
in fact had not. Referred to Maharaja 
of Burdwan v. Apurba Krishna Roy (6), 


(1) 11 Ind. Cas. 417; 39 C. 104; 16 O. W. N. 402; 14 
©. L. J. 228. 

(2) 30 0. 718; 7 C. W. N. 821. 

(3) 36 Ind. Cas. 457; 240. L. J. 533, 

(4) 9 C. W. N. 893. 

(5) 23 Ind. Cas. 977; 41 C: 323 at p. 339. 

(6) 10 Ind. Cas. 627; 15 C. W. N. 872; 14C. L. J. 
58, 
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Shew Prosad Bungshidhar y. Ram Chunder 
Haribux (5). 
JUDGMENT. 

FLETCHER, J.— This Rule must be dis- 
charged. The objection or claim was pre- 
ferred admittedly under Order XXI, rule 
58 of the Code. The Judge has found 
as a fact that the claim or objection was 
designedly or unnecessarily delayed; and 
the proviso to rule 58 prohibits the Court 
from enquiring into the claim or objection 
when the claim or objection was designedly 
or unnecessarily delayed. It is said that 
there arg decisions of this Court to the 
effect that that proviso can have no appli- 
sation in certain particular cases, where 
the Court has become possessed of the 
money in execution by what has been 
called the usurpation of authority. I do 
not agree. No decision can cut down the 
express and clear words used by the 
Legislature, that where the Court considers 
that the claim or objection was designedly 
or unnecessarily delayed no investigation 
shall be made. That was the preliminary 
issue for the Court to try as to whether 
there had been a delay of the nature 
mentioned in the proviso; and, directly the 
Court found that there had been such a 
delay, it was unnecessary for the Court 
to enter into or consider the other matters 
that have been complained of. In my 
opinion, the Rule fails and must be discharged 
with costs, one gold mohur. 

SMITHER, J.—lL agree. 

Rule discharged. 





CALCUTTA HIGH COURT, 
Civin Appeat No. 45 or 1916. 
January 23, 1917. 

Present:—-Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asntosh Mookerjee, 
Kr, 

BEATRICE ALICE DE STE CROIX— 
APPELLANT 
versus 


PHILIP DE STH CROIX—Responpent, 

Divorce Act (IV of 1869), ss. 12, 18, 14—Condona. 
tion, what amounts to—Collusion—Desertion on part of 
husband— Wilful neglect or misconduct. 

Condonation is forgiveness of a conjugal offence 
with full knowledge of all the circumstances and ig 
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a question of fact, not oflaw. It is a blotting out 
of the offence imputed, so as to restore the offending 
party to the position which he or she occupied before 
the offence was committed; consequently mere for- 
giveness is not condonation,in order to amount to 
condonation it must completely restore the offending 
party, and must be followed by cohabitation. [p. 448, 
cols. 1 & 2; p. 452, col. 2.] 

Where after the wife’s confession of adultery, the 
husband allows her to occupy her bed (which is a 
separate bed) in the same room and to live in the 
house as usualfor some days, the conduct of the 
husband cannot be regarded as condonation of the 
adultery. [p. 448, col. 2; p. 452, col. 2.] 

A collusion within the meaning of section 13 of 
the Indian Divorce Act is held to exist where the 
initiation of the proceedings for dissolution of 
marriage is procured, or its conduct provided for, 
"by agreement or bargain between the spouses or 
their agents, [p. 458, col. 1.) 

A. mere refusal by the husband, without reasonable 
cause, of the matrimonial bed does not constitute 
desertion on his part or such wilful neglect or mis- 
conduct as conduces to adultery, and is not an ade- 
quate ground for dissolution of marriage. [p. 450, 
col, 1; p. 451, col. 1; p. 455, cols. 1 & 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the llth April 1916. 

Mr. A. Avetoom (with him Mr. A. K. 
Ghosh), for the Appellant 

Mr. P. D. Buckland (with him Mr. 
Surita), for the Respondent. 

JUDGMENT. 

SANDERSON, C. J.— This is an appeal against 
the judgment of Greaves, dJ., given on the 
llth April 1916, by Beatrice Alice De Ste 
Croix, who was the respondent in divorce 
proceedings brought against her by her 
husband on the ground of her adultery with 
the co-respondent. 

The learned Judge granted a decree nisi 
for the . dissolution of the marriage. The 
adultery was admitted by the respondent, 
and the appeal was based on allegations:— 
(1) that the petitioner had condoned the 
adultery complained of, (2) that the petition 
was presented or prosecuted in collusion with 
the respondent, (3) that the petitioner had 
been guilty of such wilful neglect or miscon- 
duct as bad conduced to the adultery and (4) 
that the petitioner had deserted the respondent 
without reasonable cause. 

As regards the first point the learned 
Judge held that the petitioner had not con- 
doned the offence. 

Condonation is a conelusion of fact, not 
of law, and meansthe complete forgiveness 
and blotting ont of a sonjugal offence 
followed by cohabitation, the- whole being 
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done with full knowledge of all the circum- 
stances of the particular offence forgiven; 
see Bernstein v, Bernstein (1), per Lopes, 
L. J., at page 303, or as stated by the Judge 
ordinary in his direction to the Jury in 
Keats v. Keats (2), condonation means a 
blotting out of the offence imputed so as 
to restore the offending party to the same 
position he or she occupied before the 
offence was committed. The forgiveness 
which is to take away the husband’s right to 
a divorce must not fall short of reconciliation 
and this must be shown by a re-instatement 
of the wife in her former position, which 
renders proof of conjugal cohabitation or 
the restitution of conjugal rights necessary. 
Section 14 of the Indian Divorcee Act, 
1869, provides that no adultery shall be 
deemed to have been condoned within the 
meaning of the Act unless where conjugal 


cohabitation bas been resumed or continued. 


The facts relied upon in this case to 
show condonation are that when the con- 
fession of adultery was made on the night 
1915, the 
wife was allowed to occupy her bed (which 
was a separate bed) in the same room 
as her husband and to live in the house 
asusualuntilthe 17th November (Wednesday.) 
That inasmuch as the husband and wife 
had not had any marital intercourse for 9 
years previously, the husband, by allowing 
the wife to occupy the bedroom and to 
live in the house, ‘had reinstated the wife 
in her former position and had completely 
forgiven her. 

I do not think this is the right conclusion. 

The husband at onse, as soon as he was 
informed of the adultery on the night of 


‘Friday, 12th November, asserted his intention 


to take proceedings to protect the interests 
of his children and -himself. He had been 
told that his wife was going to have a 
child (she was in fact confined on the 
23rd November), he was obviously very sorry 
for her, and he had his two girls ‘living 
in the house. 

This happened on Friday, Monday was 
a holiday on. which Solicitors’ offices were 


(1) (1893) P. 292; 63 L. J, P.3; 6 R. 609; 69 L. 
T. 513. 


(2) (1859) 1 Sw. & Tr. 334; 28 L.J. Mat. 57; 5 
Jur. (x. 8.) 176; 7 W. R. 377. 
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closed, he went to see his Solicitors on Tuesday, 
and in consequence of their advice he decided 
she “must leave the house though he was 
anxious to give her shelter in some part of 
his house, and she consequently left his house 
on Wednesday, the 17th. 

I-see no reason for interfering with the 
learned Judge’s finding of fact on this part 
of the case. 

As to what happened afterwards, the facts 
relied upon by the learned Counsel for the 
appellant were that at the wife’s request 
she was allowed to: visit the husband at 
his house on his birthday, that she dined 
with him and the family on that day, and 
on Christmas day, that he kissed her, 
that on several occasions she breakfasted 
.With him and had other meetings, and the 
letters which the respondent wrote to the 
petitioner are also relied on. In consider- 
ing the events of this period it must be 
remémbered that on 25th November 1911 
the wife wrote, “you say you have for- 
given me and yet, Phil, you are taking 
the matter up,” evidently referring to the 
husband’sdetermination to proceed for divorce: 
Proceedings were in fact begun on l6th 
December 1915 and the letters written by 
the respondent are full of appeals to the 
husband to discontinue the proceedings and 
take her back, and may be summarised in 
her own words-used in evidence, “he said 
he had forgiven me. I did not acaept 
that because he was going on with the 
suit. What I wanted was, that he should 
forgive me and take me back. Although 
he had forgiven me to some .extent, he 
had not forgiven me to the extent that 
he was willing to take me back.” I need 
not refer to the rest of the facts which 
are fully dealt with in the learned Judge’s 
judgment: It is sufficient for me to say 
I see no reason for interfering with his desision 
of fact that the patitioner had not condoned 
the respondent’s adultery, 

As regards the second point, viz., collusion— 
it 13 based on two allegations:— 

Fust, that the petitioner had agreed that if 
the respondent would not defend the case, he 
would marry her again after the expiration of 
six months from the decree. 

The learned Judge came to the sconolu- 
sion that the respondent was labouring under 
a delusion in this matter, and found asa 


29 


INDIAN OASES. 


44,9 


fact that there was no understanding or 
agreement that if the respondent did not 
defend the suit, the petitioner would re- 
marry her, 

The learned Judge has seen the wit- 
nesses and ascepted the petitioner’s evidence 
on this part of the case, and on the materials 
before the Court I am not prepared to interfere 
with his finding of fact. 


Second, it was alleged that it - was 
agreed between the parties that if the 
wife would not defend the suit, the 


husband would be a friend to her and 
would not allow her tc be on the streets 
and would, if there was no condition against 
it, give her welcome in his house. This 
matter is not dealt with by the learned 
Judge, nor is it referred to inthe pleadings 
and judging from the very careful manner 
in which he has dealt with the various 
points, I am constrained to think that much 
reliance, if any, was not placed on it at 
the trial, The husband denied tbat hia 
promise to be a friend to her was conditional 
upon her not defending the case. I refer 
to the concluding sentenaes of the learned 
Judge’s judgment, and I think it is clear 
that the petitioner was anxious that she shanid 
not defend the suit to avoid publicity and 
scandal, and at the,same time intended to 
help as far as he could the woman who had 
been his wife for so many years. 

The proceedings were in fact defended from 
the outset, and I find no sufficient ground 
for holding that the proceedings were either 
instituted or prosesuted in collusion. . 

As regards the third point, viz„ wilful 
neglect or misconduct conducing to the 
adultery. 

The allegations relating 
were :— 

(1) that the petitioner had wilfully ab- 
stained from marital intercourse with the 
respondent for a period of about nine years, 
although there was no physical cause for 
this and he had no aversion to her, 

(2) that he had gone his own way and the 
wife had done the same. 

As regards the first allegation, the mere 
fact that the husband refrained from mari- 
tal intercourse, in my judgment, cannot 
by itself be held to be such wilful neg- 
lect or misconduct as conduced to` the 
adultery. 


to this point 
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In Forster vy. Forster (3) Lord Stowell, 
speaking of a case in which a husband 
was alleged to have withdrawn himself from 
his wife’s bed, said: 

“ This species of malicious desertion is a 
ground of divorce in some countries—cer- 
tainly not so here—and still less will it justify 
a wife, in a resort to unlawful pleasures that 
lawful ones are withdrawn. It is not, however, 
to be considered as a matter perfectly light in 
the behaviour of a complaining husband that 
he has withdrawn himself without cause 
and without consent from the discharge 
of duties that belong tothe very institution 
of marriage, and, if he kas done so, 
he ought to feel less surprise if conse- 
quences of human infirmity should ensue.” 

And in Synge v. Synge (4), the President of 
the Probate Division and Admiralty Division, 
in dealing with a case where the wife 
had refused marital intercourse to the 
husband, said: “I do not say that the wife 
has been guilty of conduct conducing to 
his misconcust within the meaning of 
the 3lst section of the Act, because it 
appears to me that though no doubt a 
wife, who behaves as the petitioner in this 
case behaved, is to a certain extent, as 
Lord Stowell said in the case to which I 
have referred, morally responsible and 
cannot hold herself attogether free from 
responsibility—still I think it is a very 
long step—-and one I cannot take to 
say that a wife who refuses matrimonial 
intercourse has conduced to the adultery 
of her husband: a husband has no right 
to commit adultery because she refuses 
him. I think that would be a low and 
mean view to take of it. She may perhaps 
be morally responsible but 1 do not say 
that she has been guilty of conduct conducing 
to his adultery.” 


I adopt the principle of ttese decisions 
and hold that the mere fact thet the hus- 
band refused marital intercourse to the 
wife by itself is not such wilful neglect 
or misconduct as conduced to the adultery. 

But it is argued that in this case the 
refusal of marital intercourse did not stand 


(8) (1790) 1 Hag. Con. 144 at p. 154; 161 E R. 504. 

(4) (1900) P. 180 at p. 267; 69 L. J. P, 106; 83 L. 
T. 224; 64 J. P. 454; 16 T, L. R. 888; and in Court of 
Appeal (1901) P. 317; 70 L. J, P. 97; 85 L. T. 88; 17 
T, L. R. 718, 
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by itself: for the petitioner had wilfully 
neglected his wife and allowed her to go 
her own way while he went his. ° 

The evidence on this point is as follows: — 
The wife said she had reason to complain 
of her husband’s friendliness for her sister 
and on one occasion followed him to.her 
house, and after describing what she saw, 
viz., her husband holding her sister’s hand, 
she said that the next day her husband 
said, “I do not want you to follow me. You 
go your own way and I go mine.” This 
was five or six years before the proceedings for 
divorce. 

The Judge’s note of the petitioner’s evidence 
is as follows:— For six years prior to 
November 1915 I went my way and she 
went hers: you might say for twelve or 
fifteen years it has alway been so. We 
each did as we liked without consultation for 
twelve or fifteen years.” The husband’s remark 
to which the wife speaks may have been in 
temporary anger at finding himself follow- 
ed by his wife, but it remains to 3onsider 
the state of affairs as deseribed inthe peti 
tioner’s evidence: The wife lived with her 
husband in the same house, slept in the 
same room, and was one ofthe family with 
her daughters, she had all the comforts of 
the home, and, under such circumstances, 
I agree with the learned Judge thatthe fact 
that the parties went their own way, in the 
sense that they had their own friends and 
interests, cannot be said to be conduct con- 
ducing to adultery, even when coupled with 
the abstinence by the husband from marital 
intercourse. 

Lastly, as to the alleged desertion without 
reasonable cause: This was based on the 
same ground as the allegation of wilful 
neglest conducing to adultery, viz, the fact 
that the husband had abstained from marital 
intercourse and that he had allowed the 
wife to go her own way. 


The inference which the learned Judge 
drew from the evidence was that both 
parties assented to that course, and, if that 
be a correct inference, it is an answer to the 
allegation of desertion. 

The wife’s evidence is as follows:— 

“Ibad no marital intercourse with my 
husband eight or nine years. I resented this 
conduct, and he saw my manner towards 


him,” 
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There is no suggestion that the wife ever 
asked that marital intercourse should be 
resuingd and that he refused, and we are 
left in the dark as to what her manner waa. 
Iam inclined to think that if the wife 


had had any real resentment against her’ 


husband’s abstention for all these years, 
she would have taken some step, more 
unequivocable than a mere manner, to let 
him know what her real feelings were, and, 
I think the learned-Jndge was justified by 
the evidence in coming to the conclusion 
which is above mentioned. But whether 
this conclusion is correct or not, I do not 
think the facts in this case would justify a 
finding of desertion on the part of the 
petitioner. l 

In Synge v. Syrge (4) the facts were that 
the husband and wife had been separated for 
some considerable time: the husband wished 
to live with his wife as her husband if 
marital rights were allowed to him: the 
wife was willing to live with him, but not 
as his wife, and only if such marital rights 
were not insisted on, 

The learned President held on these facts 
that the husband did not desert his wife but 
rather that she deserted him: or, if he did 
desert her, he did so with reasonable excuse 
within the meaning of the Act. I gather 
the learned President came to the conclu- 
sion that the separation, which undoubtedly 
took place between the parties, was due 
to the wife’s conduct, for which she had no’ 
reasonable excuse, and that, therefore, she 
was guilty of desertion. The facts in this 
case are materially different; the abstaining 
from marital rights by the husband did 
not result in the separation of the parties: on' 
the contrary they continued to live together 
as before, they slept in the same room, though’ 
in separate beds, and there is no evideuse 
that during all the nine years the wife ever 
requested the renewal of marital intercourse, 
orthatthe husband refused. The evidence 
amounts to nothing more than that the 
husband abstained from marital intercourse, 
and that, though living together, the parties 
went their own ways, and followed their own 
interests, and I am not prepared to hold that 
under such circumstancés the. petitioner was 


guilty of desertion without reasonable cause 


within the meaning of the Act. 
For these reasons, in my judgment, the 
appeal should be dismissed Ona formor 1). 
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plication made before the hearing of the 
appeal, this Court desided that it ought not, 
under the circumstances of this case, to make 
an order that the husband should make provi- 
sion for the costs of the wife’s appeal, and I 
see no reason for acceding to the application 
which has now been made onbehalf of the 
appellant that the Court should order the 
respondent to pay her costs of the appeal. 

The respondent’s Counsel not asking for 
costs, the appeal is dismissed; no order as to 
costs. 

MOOKERJEE, J.—This 18 an appeal by the 
wife against a decree nist for dissolution of 
marriage, made on the petition of the hus- 
band on. the allegation of adultery. The 
facts material for the determination of the 
questions in controversy are fairly clear on 
the evidence. The parties were married on 
the 8th May 1894 They have had three 
children, two of whom survive, the eldest 
born on the 16th July 1895 and the youngest 
born on the 27th October 1905. The parties 
have lived as husband and wife ever since 
their marriage, but there bas been no marital 
intercourse during the last nine years; 
though they used to sleep in the same room, 
they had different beds. How this was. 
brought about, cannot be determined with 
absolute certainty; the husband admits 
that it was due neither to physical causes 
nor to an aversion to her. An incident is, 
however, mentioned in the evidence, which: 
may possibly furnish an explanation. The wife 
was jealous of the visits paid by her husband- 
to her younger sister; on one occasion, she 
followed him, and when she entered her 
sister’s house, found her husband sitting 
alongside her sister holding herband. The: 
next day after this incident, the husband said. 
to the wife, “I don’t want you to follow me, 
you go your own way and I go mins.” They. 
continued, however, to live together. The. 
husband was absent from home for a month 
from the 12th October to the Lith November 
1915. The day after hisreturn, which was 
a Friday, his mother in-law informed him: 
that his wife was about to be confined and. 
gave the name of theco-respondent. On this 
discovery that his wife had committed 
adultery, he said that he would take proceed- 
ings to protect himself and his children. 
After return homeof his wife the sime 
evening, he obtained from her a written 
confession of her misconduct. She slept in the 
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house that night and the four following 
nights, ‘either in his bedroom or with her 
mother, but it is admitted that he had no inter- 
course with her. As Monday was a holiday, 
he consulted his Solicitors on Tuesday the 
lsth November; as the result of advice which 
he received from them, the wife was made 
to leave his house on the 17th November. She 
was confined six days later, On the lêth 
December he instituted the present proceed- 
ings against his wife and the.co-respondent 
for dissolution of marriage, Mr. Justice 
Greaves has made a decree nisi, and the 
propriety of that decree is now called in 
question not onthe ground that adultery has 
not been proyed, but for four special reasons 
mentioned in sections 12, 13 and 14 of the 
Indian Divorce Act, 1569. 

Sections 12, 13 and 14 of the Indian Divorce 
Act, when analysed, show that to an applica- 
tion for dissolution of marriage on the ground 
of adultery presented by a husband under 
section 10, there are four absolute defences 
and. five discretionary defences. The four 
absolute defences are (1) denial of fasts 
alleged in the petition; (2) connivance; (3) 
sondonation; (4) collusion. The five discretion- 
ary defences are (1) adultery of petitioner; 
(2) unreasonable delay_.in presenting or 
prosecuting the petition; (3) cruelty to the 
other party to the marriage; (4) desertion or 
wilful separation from the other party,: before 
the alleged adultery, without exouse; (5) 
wilful neglect or misconduct, such as to have 
couduced- to the -adultery complained of. 
The appellant relies upon the third and fourth 
of the absolute defences and the .fourth and 
fifth of the discretionary defences. It will be 
convenient to examine the validity of these 
objections in the order stated. 

_ As regards condonation, reliance is placed 
upon the conduct of the husband both before 
and after the date on which the wife left the 
house. It has heen argued that as the 
husband suffered his wife to remain in the 
house after be had been apprised of her mis- 
conduct, he must be deemed to have condon- 
ed the adultery. It has further been con- 
tended that as he is proved to have allowed 
his wifé to return to the house on several 
days, to have breakfasted with her, to 
have dined with her on his birthday, on 
the Christmas day and on New Year’s day, 
and also to have kissed her, the same 
inference is considerably strengthened. I 
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am unable to give effect to this contention as 
well founded. As Sir“. Oreswell ex- 
plained in Peacock v. Peacock (5), condonation 
is forgiveness of a conjugal offence wit full 
knowledge of all the circumstances and is 
a question of fact, not of law. This was 
emphasised in Keats v. Keats (2), where Lord 
Chelmsford held that condonation i 182 blotting 
out of the offence imputed, sce as to restore 
the offending party to the same position he or 
she occupied before the offence was committed; 
consequently, mere forgiveness is not con- 
donation; to be condoration it must complete- 
ly restore the offending party and must 
be followed by cohabitation. This view is 
reproduced in section 14 of the Indian Divorce 
Ast, which requires that no adultery shall 
be deemed to have been ccndoned unless’ 
where conjugal cohabitation has been resum- 
ed or continued. The expression ‘conjugal 
cohabitation” need not be given a restricted 
meaning, for as Lord Chelmsford puts it in 
Keats v. Keats (2), to say that condonation 
requires conjugal cohabitatién or connubial 
intercourse leaves the nature of the cohabita- 
tion or intercourse to be adapted to the 
varying conditions and circumstances 
of different parties [Oampbell v. Camp- 
bell (6), Anichint v. Anichini (7), Seller vV. 
Seller (9), Bernstein v. Bernstein (1)1. Much 
stress has been laid on two decisions of the 
House of Lords, Lord Cloncurry’s case (9) 
and Millers case (10). The first of these 
cases shows that the fact that the husband 
allowed the wife to live in his house after 
discovery of her misconduct did not .disentitle 
him to a decree for dissolution, when reason- 
able grounds were assigned for not turning 
her ont immediately on discovery of her 
infidelity. The second case does not assist 
the contention of the appellant in any way 
because the proceedings were discontinued 
and the bill was abandoned: the facts proved 
were that the husband, though apprised . of 
his wife’s misconduct, Gia sawi holan suffered 
her to remain in his house for three weeks 


(5) (1858) 1 Sw. & Tr, 183; 27L. J. Mat. 71; 6 
W. R. 866. | 

(6) Deane 286 at p, 288. 

(7) (1839) 2 Curt, 210. 

(8) (18€0) 1 Sw. & Tr. 482; 28 L.J. Mat. 99; Am 
686; SW. R. 5. 

(9) (1811) Macqueen H. L. Prac. 606. 

(10) (1821) Macqueen H. L. Prac. 627. 
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thereafter, and they dined together for thraa 
days after the disclosure. No spasial cir- 
cumstances were.made out to explain this 
conduct on the parf of the husband. On the 
other hand, the decision in Hall v. Hall 611) 
shows that the husband nead nat be ‘‘anneces- 
sarily harsh” towards his wife on discovery of 
her infidelity: to entitle him to escape the bar 
of condonation; this view was affirmed on 
appeal. Hall v. Hall (12). As Sir Franois 
Jeune observed in the case just mentioned, 
the true position is that if with fall know- 
ledge of his wife’s misconduct, a man says, 
I wish to treat my wife just as if it had 
never happened,'he Gannot afterwards sue 
for relief on the ground of the adultery 
‘which he has condoned; he cannot blow 
hot and cold. Now, can it be really 
‘suggested that the husband has done so 
in this ease? The answer must obviously be 
in the negative. Fromthe very moment of 
the discovery of the misconduct, the husband 
announced his intention to have recourse to 
legal proceedings, and he has throughout 
persisted in that determination He may have 
treated her kindly and considerately, but he 
cartainly did not intend to restore her to her 
marital rights. The argument of the appel- 
lant ignores the distinction between con- 
donation and forgiveness. Condonation 
imports forgiveness, but the reverse is not 
necessarily true; forgiveness is not sufficient, 
for the reason that the injured party may 
eonelude to forgive the offender and at the 
same time withhold a complete reconsiliation 
in the sense of reinstating the offender to 
conjugal cohabitation or intercourse. in my 
opinion, the defence of condonation cannot be 
sustained. ii 


As regards collusion, the- argument is 
based on two allegations, first,’ that the 
husband had promised to re-marry the appel- 
lant after the expiry of the statutory . period 
of six months (section 57), if she did not 
defend the case; secondly, that the husband 
agreed, if she did not oppose the application, 
to be friendly to her and to provide for her 
in his house if there was no legal bar. As 
regards the first allegation, Mr. Justice 
Greaves has not accepted the testimony of the 
appellant and I see no reason to doubt the 


(11) (1891) 64 L. T, 887. = peo oo 
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oorrestness: of his conolusion, As regards 
the second allegation, it is substantially 
borne out by the evidence. It is thus 
necessary to” consider whether the petition 
has been presented or prosecuted in‘ collu- 
sion within the meaning of section 13 of the 
Indian Divorce Ast. As observed in Gethin 
v. Gethin (18) collusion implies an agreement 
or understanding between the parties; in other 
words, collusion is held to exist where the 
initiation of the proceeding for dissolution of 
marriage is procured or its conduct provided 
for by agreement or bargain between the 
spouses or their agent. [ Lloyd v. Lloyd (14), 
Jessop v. Jessop (1591. In the present case, 
there was no understanding or agreement 
between the parties, No doubt, the husband 
suggested to the wife that she should not 
oppose the application, but he did so to avoid 
publicity, and also on the ground that in 
view of her confession it would be absurd 
for her to defend the suit. There was no 
intention to withhold any relevant evidence 
from the Court. In these circumstances, it 
is impossible to sustain the defence of 
collusion. As Lopes, L. J., explained in 
Butler v. ‘Butler (16), the object of 
the special provision:with regard to collusion 
is to compel the parties to come into the 
Court of Divorce with clean hands; it is to 
oblige them to bring all material and per- 
tinent facts to the notice of the Court, to 
prevent their blinding the eyes of the Court in 
any respect, to ob:igé them so to act as to 
enable the Court to be ina position to do 
justice between the parties [Bacon v. Bacon 
(17), Hunt v, Hunt (18)]. On this principle 
it has been held that the bar of collusion 
applies, even though the parties concur in 
getting up a true case [ Midgley v. Wood (19)] 
or even if the facts suppressed, though per- 
tinent and material, would not have been 
sufficient to establish the counter-charge 
[ Hunt y. Hunt (18)]. Similarly, ib was raled 
in Churchward v -Churchward (20) that if the 


(18) (1861) 3L L. J. Mat. 43. 

(14) (1859) 1 Sw. & Tr, 567; 30 L. J. P. 97. 

(15) (1861) 2 Sw. & Tr. 801; 30 L. J. P. 193; 4 L. T, 
398; 7 Jur. (N. a.) 609; 9 W. R, 640. 

(16) (1899) 15 P. D. 66; 5) L. J. P. 25; 62 L, T. 
344; 38 W. R. 390,  : 
(17) er? ) 25 W. R. 580. 
(18) ae 47 L. J; P. 22; 89 L, T, 43. 

(19) (1860) 30 L. J. P. 57. 

(20) (1895) P. 7; 64%. J. P. 18:71 L. T. 782, 43 
W, R. 380; 11 R. 626. 
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initiation of a divorce suit be procured and 
its conduct provided for by agreement 
(specially if abstention from defence be a 
term), this constitutes collusion, although 
it does rot appear that any specific fact has 
been falsely dealb with or withheld. It is 
impossible to bring the present case withiu 
‘the principle’ thus enunciated, because there 
‘was no compact not todefend, andthere was 
no intention to conceal material facts from 
the Court. 

As regards desertion without exoause, 
the contention is based on the cireum- 
stance’ that the petitioner had deliberately 
abstained from marital intercourse with the 
respondent for nine years without any reason 
to justify such conduct on his part. Re- 
ference has been made to the decision in 
Synge v. Synge (4) in support of the 
proposition that refusal of marital inter- 
course without excuse constitutes desertion 
in law. In my opinion, this contention is 
too broadly formulated and is not supported 
by the decision mentioned. In that case, 
the wife . refused to submit to marital inter- 
course with her husband; he left her in 
consequence and subsequently committed 
adultery. The wife then petitioned for 
divorce on the ground of adultery and 
desertion. The Court refused the petition 
for dissolution of marriage. Sir Francis 
Jeune beld in substance that a wife who, 
without cause, refuses to permit marital 
intercourse to her husband, cannot allege 
desertion without reasonable cause by Fim, 
if in consequence he refnsed to live with 
her. It is important to remember that 
under section 27 of the Matrimonial Causes 
Act, 1857, it is necessary for the wife 
when she petitions for dissolution of marriage 
to prove adultery coupled with desertion 
without reasonable excuse on the part of 
the husband. No doubt, there are obser- 
vations in the judgment which may tend 
to support the. view that the wife is 
herself in such circumstances guilty of 
desertion without reasonable excuse: but I 
‘do not think the judgment can be taken 
as an authority for the broad prinsiple 
that refusal of marital intercourse without 
excuse constitutes by itself’ desertion in 
Jaw suffisient to justify ‘a decree for dis- 
solution of marriage. The question now 
in sontroversy has been the subject of 
elaborate inyestigation by the Courts -of 
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the United States and has led to con- 
siderable divergence of judicial opinion 
upon the construction of Statutes of sub- 
stantially the same scope as the Matri- 


‘monial Causes Act, 1857, and the Indian 


Divorce Act, 1869. The prevailing view 
is that the term desertion as used in the 
Divoree Statutes does not include the mere 
unreasonable refusal of one spouse to have 
with the other matrimonial intercourse 
which, in the words of Bigelow, C. J., in 
Southwick v. Southwick (21), “would be merely 
a breach or violation of a single conjugal 
or marital duty or obligation only, but 
it imports a cessation of: cohabitation, a 
refusal to live together, which involves an 
abnegation of all the duties and obligations 
resulting from the marriage contract” 
[Fritts v. Fritts (22), Pfannebecker v. Pfanne- 
becker(23), Reynolds y. Reynolds (24) ]. Typical 
statements of the conflicting views may be 
found in the judgments of Peters, OC. J. 
in Stewart v. Stewart (25) and of Me Gill, 
Ch., in Watson v. Watson (26). The view 
of Peter, ©. J., amplified is that marriages 
were encouraged (by Eclesiastical Law) for 
reasons of public policy and morality. If 
one party was impotent, that is, incapable 
of sexual intercourse, the marriage was 
held voidable, for the other party was not 
to be held in an unnatural relation, re- 
pugnant to sex, injurious to health and 
promotive of adultery. In our age and 
country,: marriage is encouraged for the 
propagation of the race and the nurture 
and education of children in a home as 
well as the prevention of licentiousness; and 
the State has no active interest in preserv- 
ing a marriage where these ends and pur- 
poses are defeated. If the impotence of, 
a party defeats the purpose of marriage, 
it must be conceded that a wilful; con- 
tinued, and unjustifiable refusal of sexual 
intercourse will do so, for what is the 
difference to the complainiug party whether 
the other will not or cannot consent to 


(21) (1867) 97 Mass. 327; 93 Am. Deo. 95. 

(22) 138 ‘Ill. 436; 28 N. E. 1058; 14 L. R. A. 887; 32 
Am, St. Rep, 156. 

128) 133 Iowa 425; 110 N. W. 618;119 A. S. R. 608; 
12 Ann. Cas, 64°, 

(24: (1910) 68 W. Va. 15; 69 S. E. £81; Ann. Cas. 
19°2 A. &89. 

(25) 78 Maine 648; 57 Am, Rep. 822. 

(26; 52 N. J, Hq. 349, 
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marital intercourse? Chancellor Me Gill, on 
the other hand, argues as follws: “It would 
degrade the marriage relation to hold that 
it m abandoned when sexual intercourse 
only ceases. The lawfulness of that inter- 
course is, perhaps, a prominent and dis- 
tinguishing feature of married life, but it 
is not the sum and all of it. The higher 
sentiment and duty of unity of life, interest, 
sympathy and companionship have an im- 
portant place in it, and the thousand ministra- 
tions to the pbysical comforts of the twain, 
by exch in his or her sphere, in considera- 
tion of the marriage obligation and without 
ceaseless thought of pecuniary recompense 
fills it up. These latter factors may possibly 
to some extent exist in other relations of 
life but not in -completeness. They are 
necessary to the perfect marriage relation. 
My opinion is that our Statute means 
that divorce may be had when substantially 
all of the duties and amenities shall have 
been abandoned by the guilty party, wilfully, 
continuedly and obstinately, for two years 
and rot until then. In other words, the 
desertion must be complete, not partial; 
and when the party accused remains in 
discharge of any -duties which rise in value 
above mere pretence and form, the deser- 
tion which the Statute contemplates does 
not exist; that is, the deserted party must 
be deprived of all real companionship and 
every substantial duty which the other 
owes to him or her.” Upon a careful con- 
sideration of these conflicting views, Iam 
unable to accept the conclusion that a 
mere refusal of the matrimonial bed con- 
stitutes desertion and furnishes adequate 
‘ground for dissolution of marriage, though 
text writers of repute have strenuously 
maintained that position (Bishop’s New 
Commentaries on Marriage, Divorce and 
Separation, Volume I, sections 1676-1636; 
Nelson on Divorce, Volume I, section 71). 
I hold accordingly that the plea of desertion 
as a bar cannot be supported. 


As regards the plea of wilful neglect 
or misconduct such as has conduced to 
the alleged adultery, the contention is based 
on the ground that when a husband has 
refused marital intercourse to his wife 
without reason, his conduct may be deemed 
to conduse to her adultery. . Reference has 
been made in this connection to the deci- 
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sion in Dizon v. Dizon (27). But thera 
is weighty authority, based on obvious 
good sense, against this view. I need 


refer only to the decision of Sir Francis 
Jeune in Synge v. Synge (4), where he 
quoted with approval the well-known ob- 
servation of Lord Stowell in Forster v. 
Forster (3) “that this species of malicious 
desertion is a ground of divorce in some 
countries, certainly not so here, and still 
less will it justify a wife in a resort to 
unlawful pleasures that lawful ones are 
withdrawn.” This is consistent with the 
observation of Sir ©. Creswell in Rowe v, 
Rowe (28): “there is no donbt, after the 
case of Orme v. Orme (29), that although 
cohabitation 
it does not pretend to enforce marital 
intercourse; the reasons why it does not 
embark in such an attempt are sufficiently 
obvious.” I hold accordingly that the conduct 
of the husband in this case cannot be held to 
have been such as sonduced to the mis- 
conduct of the wife. This plea like the 
others must be overruled as unsustainable, 

On these grounds I agree that the decree 
misi must be confirmed and this appeal 
dismissed. 


i Appeal dismissed. 
(27) (1892 67 L. T. 394. 

(28) (1865) 4 Sw.& Tr. 162; 34 L. J. P. 111; 12 
L. T. 639; 11 Jur. (nx. 5.) 568; 13 W. R. 1048. 

(29) (1824) 2 Addam, 384, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit APPRAL No. 295 or 1916, 
June 8, 1917. 

Present:—Mr. Lindsay, J. O. 
SURAJ BARAN SINGH—P taintise— 
APPELLANT 
versus 
PRATAB BALI SINGH AND ANOTHER—- 
DerenpaytTs—RecPONvENTs. 

Transfer of Property Act (IV of 1882), 5. 59—~ 
Delivery of property— Possession. 

The delivery contemplated by section 69 of the 
Transfer of Property Act is delivery of property 
contemporaneous with the execution of the deed. [p, 
456, col. 2.] 

Appeal from the decree of the District 
Judge, Gonda, dated the 28th July 1916, 
confirming the order of of the Munsif, Utranla 


(Gonda), dated the 17th June 1916. 
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“Mr. St. 0. Thompson holding brief of Mr. 
H. K. Ghosh, for the Appellant. 

Babu Bisheshwar Nath Srivastava, for Re- 
spondent No. 1. 

JUDGMENT,—The appellant, who was 
the plaintiff in the Court of first instance, 
cannot succeed in this case. The suit was 
for ejectment and was brought against two 
defendants, Pratab Bali Singh and Jangal 
Bali Singh. The plaintiff based his case 
upon a document bearing date the 23rd of 
July 1904, executed in his favour by the 
second defendant. That document is a mort- 
gage-deed. It sets ont that the executant 
Jangal Bali Singh had borrowed a - sum 
of Rs. 8 ‘from the plaintiff and had hypo- 
thecated certain land by way of security. 
It was one of the terms of the contract 
that if payment was not made by the borrower 
on: the due date possession of the land 
was to be delivered over to the plaintiff, 
According. to -the allegations in the plaint 
possession was delivered to the plaintiff under 
the bond, and his story was that he had 
been put ont of possession by the defendant 
No. 1 with the connivance of or at the 
instigation of the second defendant. The 
Courts below have dismissed the suit, being 
of opinion that the claim was not enforsci- 
ble, the reason being that the bond 
relied upon was not registere!. The learned 
Judge points out that the document 
was executed subsequent to the Jlth of 
March 1904, the date on which section 59 
of the Transfer of Property Act was amend- 
ed. Under the section as it stands now, 
when the principal money secured is less 
than Rs. 100 a mortgage may be effected 
either by a registered instrument signed 
and attested or, except in the oase of a 
simple mortgage, by delivery of the pro- 
perty. It bas been found by both the 
Courts, and the finding is one of fact, 
that the plaintiff did not get possession 
cf the property before the year 1315 Fasli, 
that ir, some three years subsequent to the 
date of -the execution of the bond. In these 
circumstances I think it is clear that the 
learned Judge was right in holding that the 
document saed on by the plaintiff required 
registration, and as if is not registered the 
_gonsequence is that the claim for possession 
cannot be enforced. It has been argued 
here that the delivery of possession 
was postponed by agreement of the parties 
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and that consequently it ought to be held 
that as a matter of law the deed was really 
not one which became enforcible until the 
time fixed for delivery of possession... It 
seems to me that this argument is unten- 
able. Under section 59 one of two things 
is contemplated, either a registration 
and attestation of the mortgage-bond or 
delivery of possession contemporaneous with 
the execution of the deed. I am satisfied 
that the decision of the Court below is 
correct and that the deed sued upon in 
this oase cannot be enforced so as to 
entitle the plaintiff to a decree for posses- 
sion. The appeal fails and is dismissed 
with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appgac FROM APPELLATE Decere No. 884 
or 1915, i 
May 11, 1917. 
Present:-Mr, Justice Fletcher and 
Mr. Justice Newbould. 
BARODA PROSAD ROY CHOWDHURY 
— DEFENDANT — APPELLANT 
versus 


Rai MANMATH NATH MITRA 


Bahadur—P LAINTIFE— RESPONDENT, 

Evidence ~ Criminal Procedure Code (Act V of 1898), 
s. 145, proceedings under and order therein, whether 
relevant—Appeal, second— Error of Judge in criticising 
evidence of witness on wrong footing. 

The facts of a previous proceeding under section 
145, Criminal Procedure Oode, and the order passed 
therein are relevant in a suit between the same 
parties for recovery of possession of the land on 
declaration of title, but. the reasons for the order 
are not relevant. [p. 457, col. 1.j 

Where the Judge ofthe lower Appellate Court 
stated in his judgment that only one of three material 
Witnesses wasexamined whereas, as a matter of 
fact, all the three were examined: 

Held, that the error of the Judge in criticising the 
evidence of one of the witnesses onthe footing that 
the other two had not been examined went to 
nullify his decision based upon the evidence ofthat 
witness. [p. 457, col, 2.] 

Appeal against the decree of the Additional 
District Judge, 24-Perganas, dated the 22nd 
January 1915, confirming a decision of the 
Subordinate Judge, Alipore, dated the 2]st 
December 1906. 

Sir Rash Behari Ghose (with him Babus 


Sarat Chandra Roy Chowdhury, Hemendra 
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Chandra Sen and Satya Charan Sinha), for 
the Appellant. 

Babus Narendra Ohandra Bose and pean 
Nath Matter, for the Respondent. 

JUDGMENT. 

FLETOHER, J.—Thisis an appeal by the 
defendant against a judgment of the learned 
Additional District Judge of the 24- 
Perganas, affirming the decision of the 
Subordinate Judge at Alipore. Thesuit was 
brought to recover possession of a small piece 
of land. The question is whether it belongs 
to the plaintiff or to the defendant’s estate. 
The case has bad an unfortunate history. It 
was heard by a former District Judge of 
the 24-Perganas and an appeal was 
preferred to this Court on the 4th August 
1911. Theappeal was heard and the case 
was remanded to the lower Appellate Court. 
Clearly, the litigation has been pending- for 
many years and as regards a small piece of 
land of this nature the Court would be 
reluctant to disturb the decision of the 
learned Judge of the lower Appellate Court, 
-unless there are strong and cogent reasons 
why the judgment cannot be maintained. 
The case has been argued before us on these 
points: First of all, the learned Vakil for 
the appellant, relying on a statement in the 
judgment of this Court directing the remand, 
has urged that certain proceedings under 
section 145-of the Ccde of Criminal Proce- 
dure were not relevant under the provisions 
of the Indian Evidence Act and that the 
learned District Judge in this case has 
relied upon those proceedings under section 
145, Code of Criminal Prosedure. Ido not agree 
with that view. The learned Judge was 
bound to consider as a part of the history 
cf the oase, as he has done, these pro- 
seedings under section 145, Code of Criminal 
Procedure. One cannot shut out those pro- 
ceedings under section 145, Code of Criminal 
Procedure, and leave that part of the story 
blank. It is quite obvious that the learned 
Judge has not relied on the reasons for 
the order; but the facts of the proceedings 
and the order, it seems to me, must be 
taken into consideration as a part of the 
history of the case. 


The next point that has been relied on 
‘is that the learned Judge of the Court of 
Appeal below has misdirected himself in 
his judgment, because although he states 


that according to the defendant’s story 
there were three persons owning shops 
on the land in dispute, only one Nilkamal. 
has been examined as a witness in the 
case. The learned Judge was clearly in 
error in so stating. The record shows 
that all these three shopkeepers were 
examined and the learned Judge, when he 
was criticising the evidence of one of these 
shopkeepers on “the footing that the other 
two had not given any evidence, clearly 
was in error andthis goes to nullify the 
decision based upon the evidence of Nilkamal. 

The next point that was urged was about 
the observations of the learned Judge about 
a public school that was erected without 
doubt by the Court of Wards, when in 
possession of the defendant’s estate, on a 
portion of the property. That school, there 
seems to be no doubt from the plaintiff’s 
own pleadings, was erected by the Court 
of Wards apparently out of the monies coming 
to their hands as the manager of the defend- 
ant’s estate. The learned Judge seems to 
consider. that, because under the constitution 
of the school. the committee of management 
is formed from the residents of both the 
estates, therefore, the public at large own 
the school house. That does not follow at all. 
The school house may have vested and belonged 
to the defendant’s estate, although the 
committee of management is formed from 
the residents of both the estates to oarry 
on the school. Itseems to me quite clear that 
the reasons that the learned Judge gives 
for disposing of this pointabout the erection 
of the school house on a portion of the 
property by the Court of Wards whilst in 
possession are quite inadequate. 


Next it is said that it has not been found 
that the plaintiff was within twelve years 
of the institution of the suit in possession 
of the property, It seems to me quite clear 
that the plaintiff was not found tobe in pos- 
session within twelve years of the suit, because 
the view that is taken is that tha plaintiff 
tried to setup a hat on the land but was 
resisted and proceedings were taken under 
section 145 of the Code of Criminal 
Procedure and that these proceedings ter- 
minated in favour of the defendant. It is 
quite impossible to say that an attempt to 
take possession within twelve years prior to the 
suit which proved unsuccessful was sufficient 
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possession to support the plaintiff’s suit. It is 
said also that the property was of a nature 
of which possession could not be enjoyed, 
that if was really waste land and, therefore, 
the principles that are laid down as regards 
waste lands onght to ba followed and the 
possession must be taken to follow the title. 
There is no finding in this case as to 
whether this was waste land or not. There 
were clearly some buildingson the property 
at the time. It appears to be so from 
the judgment. These -prinsiples as to 
waste lands cannot apply to cises where 
buildings have been erected on the property. 
In any case, the Judge ought to have given 
the fasts from which it could ba found that 
either the plaintiff was in possession within 
twelve years prior to the snit or that the 
property was waste or continued to be waste 
and, therefore, the possession must be taken 
to go with the title. Lthink that, although 
the case has already been once remanded, 
the judgment of the learned Additional 
District Judge is not sufficient to dispose 
of the case and that, therefore, his judg- 
ment ought to be set aside and the case 
must be remanded to the lower Appellate 
Court to have the appeal re-heard. Costs 
will abide the result of the re-hearing of the 
appeal. 


.Newsoo.o, J.—I agree. 
Case remanded, 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No. 1055 
or 1912. 

April 3, 1917. 

Present:—Mr, Justice N R. Chatterjea and 
Mr. Justice Newbould. 
AMRITA LALL ROY AND anorarr— 
PLAINTIFF3—- APPELLANTS 
versus 
Toe SECRETARY cr STATE ror INDIA 
In COUNCIL AND orsers-—-DerenDants—- 


RESPONDENTS. 

Bengal Land Revenue Sales Act (XI B. C. of 1859), ss. 
2, 3, 6, 7,38, 58—Revenue sale, dates in connection with 
—“Arrears of revenue”, meaning of —Collector’s power ta 
purchase estate at highest bid, after making bid of 
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Re. 1— Notices under ss, 6 and 7, whether can be issued 
by Sub-Deputy Collector for Collectors—“Ground de. 
clared and spectted,” meaning of-—Non-service of notice 
under s. 7, whether invalidates sale -Finding of fact. 
or law. 7 

Per Curiam. ~An instalment of revenue payable 
on account of the January hist, if unpaid, does not 
become an arrear of revenue until the lst of 
“ead next following. [p. 459, col. 2; p. 463, col, 
1, 

There are three dates to be considered in con- 
nection with sales under Act XI of 1859. The 
first is the kist or instalment date fixed by the 
kistibandt of each estate. The second is the date 
fixed by the Board of Revenue for each district as 
the latest- day in each quarter for payment of all 
arrears, and lastly, the date fixed for the sale. The 
question whether an instalment of payment remain- 
ing uupaid constitutes an arrear of revenue within 
the meaning of section 2 of the Actis a question 
of law and cannot, therefore, be decided by the 
statement of a witness that it was an arrear of 


-revenue within the meaning of the Act. [p. 439, col. 


2; p 490, col. 1.) 

Per Chatterjea, J. (Newbould, J., dissenting).—Under 
section 54 of Act XI of 1833, the Collector having 
made a bid of Re 1 cannot afterwards purchase the 
estate on behalf of the Government.at the highest 
SRE of the bid made by another bidder. [p. 462, 
ool. 1. 

“The purchase of an estate so made by the Collector 
is in contravention of the provisions of section 58 
of the Act and cannot confer a legal-right on the 
Government under the purchase. Therefore, the 
proprietor can recover the estate by a suit in 
the Civil Court bronght for the purpose, even though 
in his grounds of appeal tothe Commissioner such 
an objection to the sale was not specified. [p. 463, vol. 
1. < 

The words “unless such ground has been declared 
and specified” in section 33 of Act XI of 1859 do not 
include the reasons for the ground. Therefore, where 
an objection to a revenue sale was taken in an 
appeal to the Commissioner, on the ground that the 
purchase by the Collector uuder section 58 of the ` 
Act was illegal, the same objection may be taken 
in the Civil Gourt though the reason given for it in 
the appeal may not be the same as that which is 
urged in the suit, [p. 462, col, 2,] 

Where an estate being put up to auction under Act 
XI of 1839, the peon of the Collector made a formal 
bid of Re. L on behalf of the Government in the 
presence of the Collector, who did not forbid it; 

Held, that as the Collector allowed his peon to 
make the bid of Re. 1 it must be taken to be 
his bid, and whether it was a matter of form or not, 
the legal consequence must ensne, so that the 
Collector could not purchase that estate on behalf 
of the Government under section 68 of the Act at 
the highest bid made by another bidder. [p. 462, col, 
1.] 

Quexre.—-Whether notices of sale under Act XI of 
1859 issued and signed by the Sub-Deputy Collector 
“for the Collector’ invalidate the sale? 

Quare——Whether non-service of notice under sec. 
tion 7 of the Act is not a material irregularity 
in the conduct of the sale so as to invalidate the sale? 
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Per Newbould, J.—Where an estate is put up to 
auction under Act XI of 1859, the commencement 
of the bidding according tothe usual practice with 
a Wid of Re, 1 for Government does not prevent 
the Collector from taking advantage of the pro- 
visions of section 58 to purchase the estate on 
behalf of the Government at the highest bid made 
by another bidder. [p. 466, col. 1.] 

There is a sufficient compliance with the pro- 
visions of the Act if the Collector or other authorised 
officer settles or directs that notices of sale under 
sections Gand 7 of the Act should be issued and the 
notices are signed on his behalf by the subordinate 
officer to whom the duty of signing them has been 
delegated. Where such notices were signed by a 
Sub-Deputy Collector “for the Collector”, a legal pre- 
sumption arises that the issue of the notices was 
directed by the Collector. [p. 466, col. 2.] 

Appeal against the decree of the District 
Judge, Faridpur, dated the 27th January 
1912, confirming a decision of the Subordi- 
nate Judge, Faridpur, dated the 9th July 
1910. 

Mr. Chakerbutty, Babu Surendra Ohandra 
Sen and Babu Khetra Mohan Ghose for Babu 
Satis Chandra Bhattacharji, for the Appel- 
lants. 

" Babus Ram Charan Mitra and Biraj Mohan 


~ Maiumdar, for the Respondents. 
JUDGMENT., 


N. R. CAATTERJEA, J.—This appeal arises 
out of a suit to set aside the sale of a revenue 
paying estate under Act XI of 1859. The 
estate was sold for arrears of revenue for the 
“January kist” of 1908 on the 25th June 1908, 
and was purchased by the Government for 
Rs. 50, 

The plaintiff No, 1, who was the owner of 
the largest share in the estate, and the 
plaintiff No. 2 who was the painidar preferred 
appeals to the Commissioner, but the appeals 
were dismissed for default. Thereupon the 
present suit was instituted for reversal of the 
sale. The plaintiffs alleged that the estate 
was worth Rs. 6,000, and it has been found 
that it is worth Rs. 3,000. 

The Courts below dismissed the suits and 
the plaintiffs have appealed to this Court. 


The first contention raised on behalf 
of the appellants is that the sale was 
without jurisdiction, as there was no arrear of 
revenue within the meaning of section 2 of 
Act XI of 1859, for which the estate could be 
sold. Section 2 lays down what an “arrear 
of revenne” is. It says: “ff the whole or a 
portion of a krst or instalment of any month of 
the era according to which the settlement and 
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kis'bandi of any mahal have been regulated 
be unpaid on the first of the following month 
of such era, the sum so remaining unpaid 
shall he considered an arrear of revenue”, 
The kistiband: of the mahal has not been 
produced in the case. But the various 
robokaris and notices issued by the Collector 
[Exhibits 6 (a), 6 (b), 6 (c, 4 (a), 4 (b), 4 
(c), 4 (d), 01, d, tod 4 referred to in the 
judgment of the Court of first instance] 
mention Rs. 89-15-9 as arrears of the January 
kist of 1908, If the amonnt was on account 
of the January kisi, it could not, having 
regard to the provisions of section 2 of the 
Act, become an “arrear of revenue” until the 
Ist of February. The learned District Judge 
says that the last date of payment of the 
January kist was the 12th January. That 
obviously is wrong. There are three dates to 
be considered in connection with sales under 
the Act. The first is the kist or instalment 
of payment fixed by the kistzbandt of each 
estate That kisi, if ib remains unpaid on the 
first day of the following month, becomes an 
arrear of revenue (section 2). The s-cond 
is the date fixed by the Board of Revenue 
for each district as the latest day (in each 
quarter) for payment of all “arrears” (section 
3), and lastly, the date fixed for the sale. 
The 12th January, no doubt, is one of the 
dates fixed by the Board of Revenue under 
section 3 of the Act for payment of arrears of 
revenue in the district. But if the amount 
of Rs. §9-15-9 was due for the January 
kist, it did not become an arrear of revenue 
until the lst February. It is contended on 
behalf of the respondent that the expression 
“January kist” in the judgment of the District 
Judge was a misuse of the words and that 
what was meant was the kisi of revenue 
for a period before January, the last date 
of payment of which was the 12th of 
January, in other words, that it was an arrear 
of revenue payable on that date, and we 
were referred to the copy of the Touzi Ledger 
of the Collectorate in support of the conten- 
tion. 


The Ledger shows that Rs. 89-15.9 was 
payable on the 12th January 1908. If, how- 
ever, the amount was for the January kist 
as the various robokaris and notices issued 
from the Collectorate show, the Ledger would 
not, in the absence cf the kistibandi, help 
the respondent, because the reyenue for 
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the January kist did not become an arrear 
of revenue on the 12th January, and the 
entry in the. register would be in con- 
travention of the provisions of section 2 of 
the Act. The learned Government Pleader 
relied on the passage in the judgment 
of the Subordinate Judge where he refers 
to the statement of the son of plaintiff 
No. 2, who said that Rs. 89.19 9 were the 
_ arrears of revenue for which the mahal 
was sold, and that the documents of the 
estate were with the defendant No. 3 and 
observes that the patta ought to have been 
produced by the plaintiff. 

But the estate was sold for Rs. 89-15-9, 
the alleged arrears of revenue. Whether 
it constituted an “arrear of revenue” 
within the meaning of section 2 is a 
question of law to be decided in the case. 
The statement, therefore, of the witness can- 
not prove that if was an arrear of revenue 
within the meaning of the Aeb. As for 
the plaintiffs not producing the bundubast? 
patta, it does not appear that the patta was 
either with the plaintiffs or even with the 
defendant No. 3, all that the witness said was 
that the documents of the estate were with 
the defendant No. 3. The plaintiffs have 
produced various papers issued from the 
Collectorate in which the arrear is expressly 
described ag being for “January kist,” and 
I think they are entitled to rely upon 
them. Inthe. 9th paragraph of the written 
statement the defendant stated that the 
yearly revenue of the estate is payable 
in four kists and the sum of Rs. §9-15-9 


for whioh the estate was sold was 
due in respect of the December kist. The 
plaintiffs, as already stated, produced a 


number of papers stating that the arrears 
were for the ‘January kisi,” and the noti- 
fications of sale issued under section 6 of 
the Act described it as arrears of January 
talab. l£ the words “January kist?” or 
“January lalab” were loosely used, as it is 
contended on behalf of the respondent, no- 
thing was easier for the defendant than to 
produce the kabultyat executed by the plaint- 
iffs and which would at once have shown 
the kists. In the absence of the kistzbund:, 
the plaintiffs are entitled to rely upon the 
description appearing in the papers issued 
from the Collectorate and there is no reason 
why we should hold that the expression 
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“January kist”? was used in the papers 
issued from the Collectorate in a loose way, 
or that it was nsed in a sense different 
from its plain meaning. L have referred 
to the evidence on the point, only because 
the learned Government Pleader based 
his argumeuts upon it, but we are not 
entitled to go into evidence in second 
appeal. Whatever might have been the 
opinion of the Subordinate Judge, fhe 
learned District Judge distinctly refers to 
the “January kisi,” and as far as the finding 
of fact goes, we are bound by it. He, 
no doubt, says that the last date for pay- 
ment of the “January kast” was the 12th 
January, and that there ` ‘unadestionably was 
an arrear’, That, however, is a cuestion 
of law to ba decided with reference to the 
provision of section 2 of the Act, and is not 
a finding of fact. In Haji Buksh Ilahi v. 
Durlav Chandra Kar (1) the proprietor of an 
estate stipulated for payment of the whole 
revenue within 28th June every year, and 
the revenne.remained unpaid on 2sth June. 
The Collector directed the estate to ba sold 
and if was accordingly sold on 16th March 
1903 for non-payment of revenue for the 
June instalment of 1902. The Judicial Com- 
mittee held that the revenue was not in 
arrear until the Ist July 1992 and the estate 
could not be soll till 23th June 1903. I am 
of opinion that there was no arrear of revenue 
within the meaning of thé Acton the 12th 
January 1508 and the sale was, therefore, 
without jurisdiction [sea Balkishen vee V. 
Simpson (2)] 


The next contention is that the purchase 
by the Collector waa in sontravention of: 
the provisions of section 58 of the Act 
and is, therefore, wholly invalid. It appears 
that at the first sale which took place on 
the 25th March 1905 there were three 
bidders and one. Chandra Kant -Mitra bid 
Rs. 135 and deposited the 25 per cent. of 
the purshase-money, but as he defaulted 
to pay the balance, there was an order 
for re-sale and it took -place on the 25th 


(1) 16 Ind. Cas. 821; 16 0. W. N. 842; 28 M. le T. 
206; 12 M. L. T. 886; (1912) M. W. N. 1005; 14 Bom. 
D, B. 1068; 10 A. L. J. 452; 16 O. L. J. 620; 39 C. 981 
P 


( a ajo ; 

(2) 261. A. 151 at p. 168; 25 0, 833; 2 0. W.N. 
(Pog. Sar, P. Q. J. 863; 18 Ind. Dec. (N. 8.) 543 
E; ): 
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June 1908. Onthat date there were three 
bidders present. The Collector commenued 
the ,bid at "Re. 1. The highest bid was 
by one Rajani Kant, and he bid Rs. 50, 
the Collector enquired whether there were 
further bids, and as no one offered 
higher, the estate was purchased by the 
Government at Rs. 50. i 


Now, under sbction 58, the Collector 
may purchase the estate on behalf of the 
Government only in two cases. The first 
is where there is no bidder and then He 
ean purchase the estate for Re. 1. Here 
there were three bidders present, and 
he, therefore, could not bid. The second 
is where there are bidders, and the highest 
bid is insufficient to cover the arrears and 
those accruing up to the date of sale, and 
in such a case the Collector may take or 
purchase the estate on account of the 
Government at the highest amount bid, 
As pointed out by Brett and Mookerjee 
JJ., in the case of Halim-un-nissa Chow.’ 
dhrani v. Secretary of State (8) “that the 
highest bid here referred to is one not 
arrived at by competition between the 
Collector and ordinary bidders.” They ob- 
served: “It appears to be clear that, as in 
the first class of cases, the Collector is 
to take no action till he has ascertained 
that there are no bidders, so also in the 
second class of cases, the Collestor is to 
take no action till he has ascertained that 
the highest amount offered by the bidders 
present is insufficient to cover the amount 
realizable. We do not think it would bea 
reasonable construction of section 58 to 
hold that it is open to a Collector to 
compete with the other bidders and after 
he has been defeated and the highest bid 
determined against him, that he may turn 
round and slaim the benefit of the 
second part of section 58. If the Collestor 
chooses to enter the ring as an ordinary 
bidder he must be treated as such, and 
in order to succeed he must ontbid the 
other intending purchasers. If, on the other 
hand, he desires to take advantage of the 
second part of section 58, he must wait 
and see whether the highest bid is.or is 
not sufficient to cover the demand realizable. 
In the case before us the first bid of Re. 4 


(3) 17 C. 1036; 8 ©. W. N. 880, 
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offered by the Collector was clearly 
not one under the first part of section 


58 inasmuch as there was at lenst one 
person, the agent of the defaulter, ready 
to offer bids. When, therefore, the second 
bid of Rs. 10 was offered, if the Collector 
desired to purchase the property, the only 
course open to him was to advance his 
own bid, like any ordinary bidder, We 
must hold accordingly that the procedure 
followed by the Collector and the purchase 
made by him were not in accordance with 
the provisions of section 58 of the Revenue 
Sale Law.” The learned Judges further 
observed that the sale “has been brought 
about by what must be regarded as an 
abuse of the provisions of section 958, if 
indeed it may be regarded as a colour- 
able compliance therewith. The‘sconsequence 
has ‘been that a valaable property has 
passed into the hand of the Government 
for a nominal sum while the defaulting 
proprietor still continues liable for the 
unsatisfied arrears.” 

It is contended, however, on behalf of 
the respondent that in the present oase 
the bid of Re. 1 was the customary 
(mamulZ) or sarkari bid and that the 
finding of the lower Appellate „Court is 
that the Collector did not enter the ring 
as a bidder and the bid was made by 
the peons as a matter of form. But in 
the first place, as pointed ont by the Sub- 
ordinate Judge, the peon made a bid of 
Re. 1 in the presence of the Collector 
who did not forbid the peon to make 
that sarkari bid, and that the bid of 
Re. 1 could not have been a mamul: one 
since there was no such bid on the 25th 
March. The learned Subordinate Judge 
was of opinion that there was no doubt 
“that the Collector’s acts were illegal as 
they were not in accordance with the pro- 
vision of section 58 of Act XI of 1859 


and that the sale is tainted by ilegal- 
ity.” 
The learned District Judge, no doubt, 


holds that the Collestor did not enter 
the ring as a bidder because, in his opinion, 
the bid by the peon was made by him 
as a matter of form. The finding, however, 
cannot be said to be a finding of fact. 
The Statute does not recognize any bid 
of Re. 1 as a matter of form, It 
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expressly lays down the case where the 
Collector may purchase the estate for 


Re. 1. The peou surely did not make the 
bid of Re. 1 against the order of the 
Collector, and if notwithstanding the 


express provision of the law, the Collector 
allows his peon to make the bid of 
Re. 1 it must be taken to be his bid, 
and whether it be a matter of form or 
not, the legal consequences must ensue. It 
may be pointed out that in the case of Halim- 
un-nissa vy. Secretary of State (3) cited above, 
there was also a bid of Re. | on both the dates 
of sale. The bids must have been made by 
the peon and not by the Collector himself, 
and I am unable to see the force of the 
observation that the bid in the present 
case by the peon was not made on behalf 
of the Collector. If the bid was made as 
a matter of form tbat itself shows that 
it was made on behalf of the Collector, 
and not by the peon on his own behalf. 
But the bid sheet itself (which is signed 
by the Collector himself) shows that the 
Re. 1 bid was on behalf of the Gov- 
ernment. The bids by the Government are 
shown thus: “Government 1-50” če, the 
bids on behalf of the Government were 
Re. 1 and Rs. 50. The entry of Rs. 50 
is obviously insorrect, because there 
was no bid of Rs. 50 on behalf of the 
Government, the estate was only purchased 
at the highest bid of Rs. 50 by the 
Collector on behalf of the Government. 
But as the estate was purchased by the 
Government for Rs. 50, it appears to 
have been mentioned as a bid on behalf 
of the Government, and at the foot of the 
bids, it was stated that it was ‘sold to 
Government for Rs. 50 only.” Under the 
circumstances the mere fact that Rs. i0 
was mentioned as a bid cannot detract 
from the effect of the entry of Re. 1 
as 2 bid on behalf of the Government, 
The facts in this connection are stated in 
the judgments of the Courts below, and 
it is open to us to decide whether the 
purchase by the Collector was or was not 
illegal. Iam of opinion that the Collector 
offered the bid of Re. 1, and that being 
so, he could not purchase the estate 
on behalf of the Government at the highest 
amount of bid made by another bidder, 
Rajani Kant. The purchase, therefore, was 
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in contravention of the provisions of section 
bY of the Act. 


The question arises, however, whether 
the ground was taken in the appeal to 
the Commissioner. The learned Subordinate 
Judge apparently was under the impression 
that it was not when hbe observed: “It is, 
therefore, that I remarked that it was a 
pity that the illegality was not declared 
and specified in the grounds of appeal since 
section 33, Act XI, precludes the plaintiffs 
from raising new grounds in the plaint.” 
The ground was not taken in the appeal 
by the plaintiff No. 1, although he took 
the general ground that the sale was not 
held in conformity with the provisions of 
Act XI of 1859. Bat it is not open to 
the plaintif, in a suit to set aside a 
revenue sale, to urge, under cover of 
a general ground taken in his appeal 
before the Commissioner, specific irregu- 
larities other than those urged before the 
Commissioner. See Gobind Lal Roy y. Ram- 
janam Misser (4) and Sheikh Mohammed Aga 
v. Jadunandan Jha (5). Tha ground, how- 
ever, was taken in the appeal by the 
plaintiff No. 2 to the Commissioner. The 
sixth ground of his appeal to the Commis-' 
sioner runs as follows: — That it was illegal 
on the part of the Collector of Faridpur 
to bid and purchase ‘the property for 
Rs. 50 on behalf of the Government under 
section 08 of Act XI of 1&59, inasmuch 
as if does not appear that the bidders 
had refused to increase their bids.” It ig 
contended on behalf of the respondent - 
that the ground now taken on the point 
was not taken before the Commissioner 
in that form. That “is true, But the 
invalidity of the purchase on behalf of 
the Government under section 58 wag 
taken, though the reason given for it ig 
not the same as that which is urged in 
the present suit. The words “declared and 
specified,” however, would hardly include the 
reasons for the grounds, and I am of 
opinion that the objection to the purchase 
by the Collector under section 58 of the 
Act was sufficiently taken, though not in 
the precise form urged in the present case. 


(4) 21 ©. 70; 20 I. A, 165; 17 Ind. Jur. 536; 6 Sar, 
P. C. J. 356; 10 Ind. Dec. (x. s. 679 (P, C.). 
(5) 10 0. W. N. 187; 20, L. J, 825. 
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Besides the purehase by the Collector 


being in contravention of the provisions 
of sestion 58, no legal rights accrned to 
the Government under the purchase, and 
in that view, it need not have been speci- 
fied in the grounds of appeal to the Com- 
missioner. 

It is contended on behalf of the re- 
spondent that even if the purchase by the 
Collector was in contravention of the pro- 
visions of section 58, the only person 
affected was Rajani Kant whose bid of 
Rs. 50 was not accepted, and that the 
plaintiff did not sustain any substantial 
injury by reason of the irregularity com- 
plained of. But the amount of the arrears 
for which the estate was sold was 
Rs. 89-15 9 (up to December 1907 according 
to the defendant) and there must have 
been arrears up to the date of the sale 
(25th June 1908). The estate was sold 
for Rs, 50 only, so that it was insufficient 
to cover the amount for which the plaint- 
iff was liable, and even after the sale 
of his estate, he is liable for the balance 
of the arrears, and that certainly is sub. 
stantial injury to him by refison of the 
irregularity. 

The third contention is that the notifica- 
tion of sale under sections 6 and 7 of the Act 
not having been signed by the Collector or 
other officer authorised to hold sales under 
the Act, the sale proceedings are void. The 
notices were signed by one B. K D. Gupta, 
a Sub Deputy Collector (and not a Deputy 
Collector as stated in the judgment of the 
Court of Appeal below). lt appears from 
the Collector’s general order-book that he 
was authorised by the Collector to sign pro- 
cesses, and the learned District Judge is of 
opinion that there is no provision in the Aat 
requiring uotices to be signed by the Col- 
lector himself, nor is there any rule pro- 
hibiting delegation of his duty by the 
Collector to any of his subordinates. If the 
issuing of notifications includes the act of 
signing the notices, the Sub- Deputy Collector 
certainly was not an authorised person, 
because under the rules framed by the Board 
of Revenue it is the Commissioner of Revenue 
who can authorise any officer subordinate to 
him to legally exercise the power of a 
Collector to bold sales of land, and the word 
“Collector” in section 61 of the Act includes 
a Deputy Collector or other officer exercising 
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by the authority of Government the powers 
of a Collector or a Deputy Collector. B.K.D. 
Gupta was nota Deputy Collector, and he 
does not appear to have been anthorised by 
the Government to exercise the power of a 
Collactor or a Deputy Collector, nor does he 
appear to have been authorised by the Com- 
missioner to hold sales under the Act, and 
the fact that be was authorised by the 
Collector to sign processes would not autho- 
rize him to sign notices of sale under the 
Act, if that is to be done by the Collector 
or other officer authorized to hold sales under 
the Act. We were referred by the learned 
Counsel for the appellant to a passage jn 
the judgment in the case of Baijnath Sahai v. 
Ramgut Singh (6) where Lord Davey ob- 
served: “It is unnecessary for their Lord- 
ships to point out the necessity there is 
when power is given toa publio officer to sell 
the property of any of Her Majesty’s subject 
that the forms required by the Act, which 
are matters of substance, should be complied 
with.” These observations, however, were 
made in connection with the certificate pro- 
cedure under the Publis Demands Recovery 
Act, in which there is a distinst provision 
that the certificate is to be signed. by the 
Collector himself. There is no sush pro- 
vision in Act XI of 1859. The Collector or 
other officer authorized to hold sales under 
the Act is required to issue notification, and 
it is contended on behalf of the respondent 
that itis sufficient if he settles or directs 
that notices should be issued and the power 
of signing the notices may be delegated to a 
subordinate officer, as was done in the 
present case by the general order of the 
Collector. 


It is pointed out, on the other hand, on 
behalf of the appellant, that there is no evi- 
dence to show that it was the Collector who 
directed the notices to be issued in the 
present case. Here tbe notices were signed 
by the Sub-Depnuty Collector for the Ool. 
lector, but there is no provision in the Act 
authorizing the Collector to delegate this 
function to a subordinate officer. As, how- 
ever, the appellants must succeed on other 
groands, I do not think if necessary to de- 
cide finally whether such delegation is per. 
missible, 


(6) 23 ©. 775 at p. 787; 23 I, A. 45; 7 Sar. P, O. J. 1; 
12 Ind. Dec, (N, s.) 514, 
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The last contenticn is that the notices 
under section 7 were served in the Pangsha 
Police Station, whereas the lands of the 
estate are situated within the Police Station 
of Baliakandi where no notices were served 
at all. 

- This appears to be so from the returns 
submitted by the serving peon. The learned 
District Judge overruled the contention on 
the ground that the third issue did not 
specifically raise this point. But the issue 
should be read with reference to the pleadings 
in the suit. The plaint (paragraph 5) 
distinctly raised the question, and the 3rd 
isgue as framed was sufficiently wide to 
cover it. It was also expressly taken in 
the grounds of appeal to the Commissioner. 
The return submitted by the peons bear 


out the contention, and under the circum-’ 


stances the Court below ought not to have 
thrown out the contention. The learned 
Judge refers to the fact that the ruling 
in Rajrani Dasi ~. Gonesh Prosad (7) 
had not been made when tbe plaint was 
filed or the issues were framed.and observes 
that ‘before that ruling the High Court bad 
never. made a distinction between admis- 
sibility of evidence of service in a wrong 
mahal after the grant of a sale certificate 
under the Revenue Sale Law. I am, there- 
fore, not inclined ‘to believe that the appel- 
lants intended specifically to put this matter 
in issue.” 

But as stated above, the plaint distinctly 
raised it and the non-publication of notices 
under section 7 referred to in the issue 
can have reference only to the non-pubh- 
cation complained of in the plaint. The 
plaintiffs might not have been able to 
rely on the point if the case in Rajrani Dasi-v. 
Gonesh..Prosad (7) had not been decided, in 
that way before the trial in-the present 
ease took place, but that would be no ground 
for overruling the contention if it was set up 
in the plaint, 

. The learned Judge observed that there. is a 
conflict of decisions between that case and the 
case of Sheikh Mohammed Aga vy. Jadunandan 
Jha (5) as to the effect of section 8 of 
Act VII of 1858. But the question whether 
that section would prevent the plaintiffs 
from proving that the notice was served 
in a wrong mahal was not considered in the 


(7) 5 Ind, Cas, 650; 14 C. W. N, 626; 87 O. 407. 
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case of Sheikh Mohammed Aga v. Jadunandan 
Jha (5), It is unnecessary, however, to 
discuss this question, because assuming that 
section 8 of Act VII of 1868 does not 
cover a case of service of notice in a wrong 
mahal, it has been laid down in several 
cases that the object of the notification 
under section 7 of Act XI of 1859 being 
to give notice to the vratyats not to pay 
rent to defaulting zemzndars, ncn-service 
of such notices cannot occasion any loss 
to the defaulter and cannot be a ground 
for invalidating the sale. Had the matter 
been res tntegra, I would have been prepared 
to hold that although the direct object of the 
notice under secton 7 might be to give 
notice to the vazyats not to pay rent, such 
notice has the effect of: giving great pub- 
licity to the fact that the sale is going to 
take place, and making it known to the 
zemindars and other people in ‘the neigh- 
bourhood who would naturally be: more 
interested in purchasing the estate, and 
the non-service of the notice- under section 
7 is a material irregularity. “As,” however, 
a contrary view has been taken in a series 
of cases [see Gabind Chundra ‘Gangopadhya 
v. Sherajunnissa Bibi .(8), Mahomed Azhar 
v. Raj Chunder'Roy (9), Azsimuddin Patwari 
y. ‘Secretary of State for India (10); Sheikh 
Mohammed Aga v. Jadunandan Jha (5) J; it must 
be held that the non service‘ of notice 
under section 7 does not invalidate a sale. _ 

The plaintiffs, however, I think, are en- 
titled to succeed on the first ‘two grounds 
stated above. The sale must, therefore, 
be set aside as invalid, and the suit 
decreed accordingly, by setting aside the 
decrees of the Courts below. 

NeEwsBOULD, J.—-This is a second appeal by 
the plaintiffs against a decree dismissing 
a suit to set aside a sale of an estate for 
arrears of revenue under the provisions of 
the Bengal Land “Revenue Sales Act, XI 
of 1859. ` 

The first point urged at the hearing 
of the appeal is based on the decision of 
the Judicial Committee in the case of Hajz 
Buksh Hlahi v. Durlav Ohandra Kar (1). It 
is contended that in the present case as 
in that case, the estate was put up to 
sale for an arrear of revenue before 


(8) 13 0. L. R. 1. - 
(9) 21 C. 354; 10 Ind, Dec. (N. s.) 867. 
(10) ai C. 360; 10 Ind. Deo. (N. s.) 871. 
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the latest date fixed for its payment and 
that the sale was consequently without 
jurisdiction.. The liability of an estate to 
sale “ander the Act depends on three dates. 
The first is the date on which the instal. 
ment of reyenue is payable under the terms 
of the settlement. If it is not paid on 
this date, under section 2 of the Act it 
does not become an arrear of revenue until 
the first of the following month which is 
the second date. And though the unpaid 
sum has become an arrear of revenue the 
estate is not liable to sale under the Act 
unless this arrear of revenue remains un- 
paid on the latest day of payment. This, 
the third date under section 3 of the Aot, 
bas to be determined for each district by 
the Board of Revenue. In the Faridpur 
district where the estate is situated the 
dates fixed under section 3 as the latest 
days of payment are 28th June, 28th Sep- 
tember, 12th January and 28th March of 
every financial year. The estate was first 
put up to sale on the 25th Maroh 1908. 
It was subsequently re sold on account of 
default by the purchaser but this is irrele- 
vant to the present argument, Whether 
the sale on the 25th March 1908 was with 
or without jurisdiction depends on whether 
there was or was not an “arrear of revenue” 
as defined by section 2 previous to the 12th 
January 1908, the “latest day of payment” 
under section 5 previous to the sale. Whether 
there was such an arrear depends on whether 
there was aninstalment ofrevenne due accord- 
ing to the terms of settlement before the Ist 
January. The difficulty in this case arises 
from the fact that at the trial neither party 
have any evidence as to the terms of the 
settlement and there is consequently no 
finding as.to the actual date when the 
unpaid instalment of reyenue was primarily 
payable. The plaintiffs-appellants rely on 
certain robokaris and notices issued by the 
Collestor—Exhibits 6 (a), 6 (b), 6 (c), 4 (a), 
4 (b), 4 (c), 4 (d), C1, Dand D1 to D4, 
which mention the January kist of 1908. But 
as remarked by the learned Subordinate 
Judge, some of these documents also refer 
to January 12th, 1908, as the latest day of 
payment. Relying on this and on the fact 
that the plaintiffs have not produced the 
Government band bust: pattah, he has held 
that what is callad the January kist was 
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in reality the December hist as alleged in 
the written statement, for which the latest 
date of payment was the 12th January. 
The learned District Judge in his appellate 
judgment has not gone into these details, 
but has held that the last date of payment 
for the January kist was the 12th January. 
As his is a judgment of affirmance he must 
be held to hava supported the finding of the 
learned Subordinate Judge that the sum of 
Rs, 89-15-9, which both Courts find to have 
been arrear of revenue on the 12th January, 
was payable for the December kist. The 
findings of the two lower Courts amount 
to this that what might be expected to 
happen, has happened. As the proprietor 
is safe provided he pays his revenue before 
the latest day of payment, the earlier date 
on which it is payable under the terms of 


‘settlement has been lost sight of in practice 


and the later date on which the ézst must 
be paid is called the kistdate. That is to 
say, the kist referred to as the January 
kist is not the kist payable in January 
under the kzstcband: but the kist for which 
the latest day of payment fallsin January. 
Whether an unpaid instalment of revenue is 
an arrear of revenue is a question of law, 
so far as it depends on the application of 
the provisions of Act XI of 1859. But 
whether the unpaid amount Rs. 89-15 9 was 
payable according to the terms of the 
settlament in December 1907 or January 
1902 is a question of fact. The Court of 
first instance has found that it was payable 
in December and as this finding has not 
been reversed by the lower Appellate Court, 
it is binding on usas a Court of second 
appeal. On this finding it follows that 
that there was an “arrear of revenue” on 
the lst January 1908 and as this arrear 
was unpaidon the “latest day of payment” 
the 12th January 1908, the sale on the 
25th March 1908 was not without jurisdic. 
tion. I, therefore, hold that the first conten- 
tion of the appellants fails. 

The second point taken by the appellants 
is that as the bidding opened with a bid 
of Re. 1 on behalf of the Secretary of 
State, the Collector was not legally entitled 
to purchase the property for Government 
at the highest bid that was made. It ig 
found by the lower Appellate Court that 
when the sale was finally held a peon opened 
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the bidding with a bid of Re. | aa a 
matter of form according to custom. Even 


if it be’ held that this was a bid on behalf 
of the Gollector, I cannot see why this should 
deprive the Collector, of his statutory right 
under section 58 of Aot XI of 1859 to purchase 
the estate on account of the Government 
at the highest amount bid, if the highest 
bid be insufficient to cover the arrears. The 
real meaning of the preliminary bid of 


Re. I is that the Collector gives notice that - 


to exercise his powers under 
section 58. If there is no bid the Collector 
would purchase the property at Re. 1 
under the first provision of the sestion. 
If there were a bid of Re. l only the 
Collector would atill purchase the property 
at that price under the second provision of 
the section. 
for an intending bidder to make a bid not 
exceeding Re. 1 and the calling ont by the 
peon of a Government bid of Re. 1 merely 
announces that. The facts of the ease of Halima 
un-nissa Chowdhurant vy. Secretary of State 
(3) can be distinguished from the facts 
of the present case and cannot be held to lay 
down as a principle of law that the oom- 
mencémentof the bidding according to the 
usual practice with a bid of Re. l for 
Government prevents the Collector from tak- 
ing advantage of the provisions of section 58. 
If the sale isconducted fairly as was done 
in the present case, | can see no objection to 
this practice. 


I am further of opinion that the plaintiffs 
appellants are prevented by the provisions 
of section 33 of the Act from raising this 
contention. This was not declared and 
specified in the appeal of either plaintiff to 
the Commissioner. The only ground that 
has any reference to section 58 is the sixth 
ground in theappealto the Commissioner of 
the second plaintiff Surja Kumar Lahiri, the 
patnidar of the estate sold. This ground is 
as follows: “That it was illegal on the part 
of the Collector of Faridpur to bid and pur- 
chase the property for Rs. 50 on behalf of 
Government uncer section 58 of Act XI of 
1859 inasmuch as it does not appear that the 
bidders had refused to increase their bid.” 
Had this ground been set ont with the 
omission of tke final portion commencing from 
the words ‘inasmuch as”, it might perhaps 
‘be held to cover the point now urged. But 
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when a ground which has. been found to b? 
untenable was specified, an entirely different 
ground, though covered by the preliminary 
ground, must beheld to have been excluddd. As 
pointed out by me in my judgment in Shamanta 
Radha Charan Das v. Sharfuddin Hossein (11), 
the effect of the Privy Council decision in 
the case of Gubind Lal Roy v. Ramjananr 
-Misser (4) is to annul to a very great 
extent the distinction between illegalities 
and irregularities in applying the provisions 
of section 83 and I hold that the present 
objection to the legality of the Collector's 
action under section 55 was one that could 
not be raised in a civil suit if it had not been 
specified inthe grounds of appeal io the 
Commissioner. I, therefore, hold that this 
second contention of the appellants fails 
both on the merits and on the ground that 
secticn 33 of the Act precludes the plaintiffs 
from raising ib in this suit. 

The third point taken hy the ‘appellants 
is that the sale proceedings were void as the 
notices under sections 6 and 7 of the Act 
were signei by a Sub-Deputy Callector 
instead of by the Collector or other officer 
authorised to hold sales under the Act. Thé 
arguments on both sides are fully set out in 
the judgment that has just been delivered by 
my learned brother and it is unnecessary 
for me to repeat them, It is enough to 
state that I accept the contention on behalf 
of the- respondent that there has been a 
sufficient compliance with the provisions of 
the Act if the Collector or other authorised 
officer settles or directs that the notices 
should be issued and the duty of signing 
the notices on his behelf may be delegated 
toa subordinate officer. As these notices 
were signed by the Sub-Deputy for the Ool- 
lector, a legal presumption arises that the 
issue of the notices was directed by the Col- 
lector. I, therefore, decide this point also 
against the appellants, 

The fourth and last point argued is that 
the sale is invalid on account of the notices 
under section 7 having been published in the 
jurisdiction of the Pangsha Police Station: 
instead of inthat of the Baliakandi Police 
Station. The anthorities cited by learned 
brother are conclusive against this - conten- 
tion. - 


i a Da Ind, Cas, £28; 41 C. 276 at p. 284; 17 0. W, 
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I regret my inability to agree with the 
decision of my learned brother more particu- 
larly as the case is one of undoubted hardship, 
an estate found to be worth Rs. 3,000 
having been sold for the inadequate price 
of Rs. 50. But on careful consideration I 
find myself unable to hold that tbe sale is 
invalid on any of the grounds urged and 
would, therefore, dismiss this appeal with costs. 

By tar Court.—-As we are unable to agree 
in this case, under section 98, Civil Procedure 
Code, the decree of the lower Appellate Court 
is confirmed and the present appeal dismissed 
with costs. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
| COURT. 
Seconp Civit Appear No. 350 or 1916. 
: May 24, 1917. 
Present: — Pandit Kanhaiya Lal, A. J. C. 
GHUTUR SINGH AND OTRERS— DEFENDANTS 
— APPELLANTS 
VETSUS 
ANGAD PANDE AND OTHERS- PLAINTIFFS — 
RESPONDENTS, 

Oudh Laws Act (XVIII of 1876), s. 9—Pre-emption 
—Lapse of successful pre-emptor’s right by time, 
whether amounts to sale, 

Where the right of a successful pre-emptor lapses 
by reason of his failure toapply for execution of his 
decree within the time permitted by law, such lapse, 
whether intentional or accidental, does not amount to 
a re-sale of the pre-empted property, soas to give rise 
to a right of pre-emption on its own account under 

section 9 of the Oudh Laws Act. [p. 467, col. 2.] 
` Lakhrant Kuur v. Dhanraj Singh, 32 Ind. Cas, 684; 
14 A. L, J. 102, distinguished from. 

Appeal from the decree of the District 
Judge, Gonda, dated the 17th July 1916, re- 
versing that of the Munsif, Utraula (Gonda), 
dated the 30th May 1916. 

Babu Aditya Prasad, for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 
for.the Respondents. 

JOUDGMENT.—This appeal arises out of 
a snit for pre-emption, under somewhat 
peculiar circumstances. Sugrina, a co-sharer 
of the village Dehorli, sold his 18-pies 
share to defendants Nos. 1 to 4 on the 
lith January 1910. Defendant No. Il 
instituted a suit for pre-emption, in respect 
of that sale, anda similar suit was filed 
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by the present plaintiffs, along with two 


other persons, for the same purpose. It 
was held in these suits that defendant 
No. 11 had a preferential right to pre-empt 
the property as against -the present plaintiffs. 
His olatm was accordingly decreed, subject 
to the payment of Rs. 700 to the defend- 
ants-vendees. Defendant No. 11 thereupon 
paid the pre-emption money but omitted to 
take out execution of his decree within the 
time permitted by law. He subsequently 
applied for possession, but the Coart executing 
the decree rejected his application on the 
ground that it was barred by time. The 
defendants-vendees thereupon refunded the 
pre-emption money paid by the defendant No. 
il, which they had already realized. The 
plaintifs in the present suit allege that the 
omission of the defendant No. 11 to execute 
his decree for possession was merely a sub- 
terfuge or device to defeat the plaintiffs’ right 
of pre-emption and what was really intended 
was a re-sale of the property by the de- 
fendant No. 11 to defendants Nos. 1 to 
4 in lieu of Rs. 700, which was the amount 
which the former had paid in enforcement of 
his pre-emptive right. 

The Court of first instance dismissed the 
suit, holding that no sale was established 
but the lower Appellate Court allowed the 
appeal, holding by way of inference, from 
the circumstances of the case, that a re-sale 
was really intended. 


There is, however, a considerable amount 
of difference between the sale of a subsist- 
ing right and the lapsing of it by reason 
of the operation of the law of limitation. 
The right in the present case had lapsed 
by reason of the failure of defendant No. 
11 to apply for the execution of his decree 
within the time permitted by law. The 
failure may have been deliberate, or 
accidental. If if was deliberate, it may 
be taken into consideration as a cirsum- 
stance evidencing an intention to forego 


‘the property or to relinquish the right acquir- 


ed by the decree. It would not necessarily 
be proof of an intention to sell the pro- 
perty so as to give rise to a right of 
pre-emption on its own account. Section 
9 of the Oudh Laws Act allows a right of 
pre-emption in oase of a sale of proprietary 
or under-proprietary tenure, But a sale 
is distinguishable from a mere relinquish- 
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ment of a right, and the inference drawn 
by the learned District Judge is, in the 
circumstances of the case, not necessarily 
justified, If the failure to apply for the 
execution of the decree, within the time 
permitted by law, was accidental, the right 
of the plaintiffs to sue for pre-emption 
would be still weaker. The learned District 
Judge does not say that the failure was 
deliberate or intentional, and in the absance 
of evidence to show that a sale was really 
intended, the Cecree passed by the Court 
below cannot be sustained. The learned 
Counsel for the plaintiffs respondents relies 
on a decision, Lakhront Kuar v. Dhanraj 
Singh (1), wherein it was laid down that 
a person who has obtained a decree for 
possession and has not executed it within 
limitation, can maintain a fresh suit for 
possession without offending. the provisions of 
sections 11 and 47 of the Code of Civil 
Procedure. One of the findings in that 
case, however, was that the decree-holder 
had privately obtained possession, and was 
subsequently ousted constituting a separate 
cause of action. Itis not suggested here 
that the’ defendant No. 11 had privately 
obtained possession. His right to apply 
for possession became barred by time on 
the expiry of three years from the date of 
the payment of the pre-emption money. 
He had, therefore, no subsisting right left 
in the property which he could have sold to 
the defendants-appellanfs, when he took back 
his pre-emption money. The receipt granted 
by defendant No. 11 does not evidence any 
contract of sale and no other evidence 
bearing on the matter has been pointed 
out, 

The appeal is, therefore, allowed and 
the plaintiffs’ claim dismissed with costs 
throughout. The defendants-appellants will 
get their costs from the plaintiffs in all the 
Courts, < 


Appeal allowed. 
(1) 82 Ind. Cas. 634; 14 A. L. J. 102. 
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PATNA HIGH COURT, 
Seconp Orvin Appear No. 234 or 1915. 
March 1, 1917. 

Present:— Mr. Justice Mullick and ° 
Mr. Justice Jwala Prasad. . 
NAND LAL PAL—— APPELLANT 
Yersus 
NARESH CHANDRA DEB GOSWAMI 


AND-OTHERS-— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res- 
judicata—Ex parte decree—Decision on issue not 
necessary to be delermined—Co-defendants—Pro forma 
defendant, what is—Transfer of Property Act (IV of 
1882), s. 54-~-Contract for sale of ‘property, whether 
creates interest in property—Limitation Act (IX of 
1808), Sch. I, Art. 11, applicability of—Appeal, right 
of, by person who ought not to have been made party 
to suil. 

Per Mullick, J.—An ew porte decree can operate as 
res judicata, but a decision on an issue which is not 
necessary to be determined cannot so operate, [p. 
469, col. 2; p. 470, col. 1.) : 

In order that a decision may operate as res- 
judicata between any co-defendants, it is necessary 
that there should be a conflict distinctly and 
expressly raised between them and the decision cof 
that conflict as between them should be necessary 
for the disposal of the suit {p. 4:0, col. 1.] 

In order that a person may have a right of appeal 
it must be shown that he was adversely affected by 
the decree. [p. 470, col. 2.] 

If a person who ought not to have been made a 
defendant is impleaded as such, he is not a person 
who ought to be allowed to figure as an appellant, 
[p. 475, col. 1.] 

A ci forma defendant is not known to law, [p. 47], 
col, 1. 

Article 11 of the Limitation Act has no applica- 
tion to a case where an objection against an attach- 
ment of property has not been disposed of on the 
merits. [p. 471, col. 2.] 

Per Jwala Prasad, J~—No person has a right of 
appeal from a decision unless his interest is pre- 
judicially affected by it. [p. 472, col. 1.] 


Obiter.— Under section 54 of the Transfer of 
Property Act a contract for the sale of a property 
does not of itself create any interest in or charge 
on the property itself. [p. 472, col. 1.] 


Where in a suit for declaration of title to and 
recovery of possession of certain landed property, 
a person in whose favour a contract to sell the 
property in consideration of a sum of money, which 
was alleged to have been received by the plaintiffs, 
was impleaded as a defendant, and the suit was 
dismissed on appeal and the plaintiffs did not appeal 
to the High Court: . 


Heid, that the defendant, with the said contract 
in his favour, had no such interest in the property 
in suit as to entitle him to maintain an appeal. [p, 
470, col. 2; p. 472, col. 1.) 


Appeal- from a decision of the District 
Do Manbhum, dated the 3rd November 
9 4, : z 
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Sir Ali Imam and Mr. Lalnwohan Ganguly, 
for the Appellant. 

M&ssrs. P. R. Dass and Sivanarayan Bose, 
for the Respondents, 


JUDGMENT. 


Mctuick, J.—-This second appeal arises out 
of a suit brought by one Narendra Nand Deb 
Gowswami and by a minor named Hemangini 
Debi, daughter of Upendra Nand Goswami 
the brother of the aforesaid Narendra, for 
declaration to a two-thirds share in Mouzoh 
Baragaria. The plaint describes defendants 
Nos. t, 2 and 3 the sons of one Janardan Pal 
as the principal defendante, and defendants 
Nos. 4, 5 and 6 as proforma defendants. We 


are not concerned with Nos. 4 and 5, but the - 


last cefendant No. 
part in this appeal. 

It appears that in 1592 Bhagbat the 
brother of Upendra and Narendra mortgaged 
Mouzah Hanabantia to Janardan Pal. Janar- 
‘dan got a decree upon that mortgage and in 
execution attached Mouzah Baragaria on the 
10th of May 1899, as his judgment debt was 
not satisfied by the sale of the mortgaged 
property. On the 12th of May 1899 Bhagbat, 
Narendra and Upendra jointly mortgaged 
the whole of Mouzah Baragaria to one Sri 
Manta Lal Dutt. The execution in respect 
of Baragaria in Janardan Pal’s decree, how- 
ever, proceeded; the 16 annas of that mouzah 
were brought to sale and Janardan obtained 
possession on the 21st of November } 899 in 
spite of an objection preferred by Upendra, 
which was disallowed on the 25th of July 
1899: l 

We next find that Srimanta brought a 
suit upon his mortgage impleading Bhagbat, 
Upendra and Narendra. That snit was 
numbered 17 of 1914. Janardan was also 
-added as a co-defendant. The result of that 
suit was that by a judgment dated the 23th 
of January 1905 the Court held that the 
one third share of Baragaria belonging to 
Bhagbat did not pass by the mortgage and 
plaintiff got a decree for the sale of the 
remainder of the mouzah. That decree was 
satished and Janardan continued to remain 
in possession of the whole mouzah. 

We next find the three brothers again 
mortgaged the whole mcuzah; this time to the 
Midnapore Zemindari Company, who obtained 
a preliminary decree for foreclosure upon the 
mortgage, The present defendants Nos. 1, 


6 plays an important 
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2 and 3 as tke successors of Janardan there- 
upon brought suit No 3 of 1911 against 
Bhagbat, Upendra and Narendra and the 
Midnapore Zemindari Company praying for 
a -declaration that the mortgage decree in 
favour of the Midnapore Zemindari Company 
was not binding on them. In that suit 
none of the defendants fileda written state- 
ment and an ex parte decree was made 
on the 21st of June 1911 and when the 
Midnapore Zemindari Company applied to 
make their preliminary decree absolute, the 
successors of Janardan objected. and the 
Subordinate Judge excluded Baragaria from 
foreclosure, It appears, therefore, that since 
the 2!st of November 1899 Janardan and 
his successors, the present defendants Nos. 
1, 2 and 8, had remained in undisturbed 
possession of the mouzah. The present 
suit was brought on the 18th of November 
1911, that is, three days before the expiry 
of 12 years’ limitation from the 21st of 
November 1899 for declaration of title to and 
recovery of possession of two-thirds of Mouzah 
Baragaria.’ ' 

Written statements were filed by defend- 
ants Nos. 1 to 3 and by defendant No, 


6, with the result that the suit was dec- 


reed in the Court of the subordinate 
Judge but dismissed on appeal by the Dis- 
trict Judge, 

The present second appeal is preferred 
by defendant No. 6 as sole appellant, 

The first point urged by the learned 
Counsel on behalf of the appellant is that 
the learned District Judge has ccmmitted 
an error of law in holding that the deoree 
in suit No. 2 of 1911 operates as res judicata 
against the defendants Nos.1,2 and 3. It 
will be remembered that that suit was brought 


‘by the sons of Janarcdan Pal the present 


defendants Nos. 1, 2 and 3 against Bhagbat, 
Upendra and Narendra and ‘the Midnapore 
Zemindari Company and the decree in 
that suit was that the preliminary decree ob- 
tained by the Midnapore Zemindari Company 
was not binding upon the plaintiffs the 
present defendants Nos. 1, 2and 3. There 
ean be no doubt that an ex parte decree 
can operate as res judicata. But the point 
is whether in that suit it was necessary 
for the Court to adjudisate on the title of 
Narendra and Upendra and to determina 
what was their share in Mouzah Baragaria. 
We have examined the judgment and the 
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proceedings in that snit as well as the 
decree and we do not find that it was 
in any way necessary in that suit for 
Narendra and Upendra to establish affirma- 
tively the nature and extent of their title 
in Monzah Baragaria: - They did not 
appear in the suit because they were 
not concerned to resist the declaration that 
the decree of the Midnapore Zemindari 
Company was not binding upon the plain- 
tiffs. There was no contest in that suit 
nor was it necessary to determine in 
that suib as between the heirs of Janar- 
dan and them what interest, if any, they 
had in Mouzah Baragaria. In my opinion 
the ` question now at issue was not litigated 
and was not necessary to be litigated in that 
suit and, therefore, the judgment and the 
decree do not operate as res judicata. 


The next point taken on behalf of the 
appellant is that the learned Judge is 
wrong in his decision as to ves judicata 
in another matter, namely the judgment and 
decree in the suit brought by Srimanta in 
1904. Now in that suit the plaintiff was 
Srimanta the mortgagee and the defendants 
were Bhagbat, Upendra and Narendra on 
the one hand and Jandrdan Pal the preyious 
austion-purchaser on the other. It is true 
that the Court decided that Janardan Pal’s 
interest in the property amounted to one- 
third and to that extent the mortgage was 
not good, but the Court nowbere decided 
as between Janardan on the one hand and 
Upendra and Narendra on the other what 
was the share of Upendra and Narendra 
in the property. In order that a decision 
may operate as res judicata between any 
co-defendants, it is” necessary that there 
should be a conflict distinctly and express- 
ly raised between those co-defendants and 
that the decision of that conflict as between 
the defendants should be necessary for the 
disposal of the suit. Here it was not in 
any way necessary for the Court to decide 
afSrmatively what was ihe interest of 
Upendra and Narendra. Fer all that mattered 
to the Court, Upendra and Narendra need 
not haye had any interest in the property 
at all. The Court was merely to give the 
mortgagee a decree upon the mortgage and 
to determine which of the defendants were 
bound by the mortgage. In my opinion, 
therefore, the learned District Judge was 
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right in his decision as to res judicata .in 
connection with the proceedings of 1904. 

The appellant, therefore, succeeds on his 
first and fails on his second grounds. 

But on behalf of the respondents various 
grounds have been taken for dismissing 
the appeal which I will now proceed to 
consider. | 

The first ground is that the defendant 
No, 6 is not competent to maintain the 
appeal. That defendant No. 6 has no 
present interest in the property is admitted, 
but the plaintiffs say in their plaint that 
they have impleaded him because they are 
under a contract to sell the property to 
him in consideration of a sum of Rs. 3,500 
which they have received from him. De- 
fendant No. 6 in‘his written statement says 
that he believes that the plaintiffs have a 
two-thirds shares in the mouzah; that in 
this belief, by a registered agreement, he 


bas lent Rs. 3,500 to the plaintiffs in con- 


sideration of a promise to sell their share 
of the mouzah to him within a certain 
time; and that he is entitled to have a 
decree in his favour for costs in the suif. 
The question is whether a defendant in 
this position is entitled to maintain -an 
appeal, In my opinion he is not. This 
is a suit for declaration of title and re- 
covery of possession. The defendant has’ 
neither title nor possession nor ‘any interest 
in the property. We do not know even 
whether hia right to obtain specific per- 
formance in respect of the alleged sontract 
is still alive. But even if it is alive, I do 
not think that the defendant has such an 
interest in the property as would entitle 
him to maintain the appeal.. 

Is the defendant adversely affected : ‘by the 
decree? That is the test to be applied. 


In this connection Doorga Pershad v. 
kadha Mohun (1) is very much in point. 
There a Hindu widow jointly with her 
sons who were the reversioners ‘sued ‘for 
confirmation of title and the suit was dis- 
missed. She did not appeal and when the 
sons sought to maintain the appeal, the 
Court beld that the only person who lad 
a claim to the property was the widow 
and that the reversioners had no title 
so long as to give them a rightof appeal 


(1) 15 W. R. 586. 
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against the decree. That is also the test 
applied in Krishna Chandra Goldar v. Mohesh 
Ohandra Saha ' 2), Woodroffe, J., in delivering 
judgment laid down. the proposition that 
the “question where a party is ag grieved by 
a decree is a question of fact to be deter- 
mined in each case according to its peculiar 
circumstances. That test was also accept- 
ed in Secretary of State v, Swaminatha Koun- 
dan.(3). In that case the suit was dis- 
missed and the defendants desired to appeal 
on‘the ground that one cf the findings in 
the suit would dperate as. res judicata 
against them. It was held that the defend- 
ants were not adversely affected by the 
decree itself and that they were not com- 
petent to maintain ithe appeal. A farther 
ground for the decision of the Court was 
that. the decree operated as res judicata and 
even if that test -was applied the defend- 
ant had no grounds in his favour, Here 
there is no question ‘of res judicata at all, 
The defendant No. 6 has no right of suit 
against defendants.Nos. 1, 2'and 3, and the 
only question is whether he is adversely 
affected by-the decree obtained by defend- 
ants Nos. 1,2 and 3 against the plaintiffa, 
lt will be observed that defendunt No. 6 
is described in the plaint asa pro formade- 
fendant. This is not known to the law 
and clearly the Conrt’s duty was to examine 
why this defendant -had been brought upon 
the record. The suit being one for de- 
claration of title and possession, the plain- 
tifs- had no ecanse of action as against this 
defendant and he should at once have been 
struck out of the suit. And it would seem 
to follow that if he is a person who ought 
not to. have been made defendant, he is 
also not a person who ought to be allowed 
to figure as an appellant. Indeed his case 
is very much weaker than that of the 
reversioners in Doorga Pershad y. Radha Mohun 
(1), who were held incompetent, to maintain 
the appeal. 

I am quite satisfied, therefore, that de- 
fendant No. 6 is not competent to main- 
tain the appeal. 

I will next refer tothe question of limita- 
tion. Learned Counsel for the, „respondents 
reminds us that the piopèrty,, now in suit 
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(2) 96. W.N. 584 <0 8 ot 
(3) 12 Ind. Cas, 167; 37 M. 28:10 M. L. T. 291; 
(1911) 2 M. W. N. 303; 3 2L E, Li J. 947. 
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was attached by Janardan and that Upendra’s 
objection to the attachment was dismissed 
on the 15th of July 1899, and contends 
that the present suit is barred under 
Article 11 of the Limitation Act having 
been brought more than one year after the 
attachment. It appears, however, that there 
was no investigation into the merits of the 
objection and according to the decisions 
of the Courts in India the order dismiss- 
ing the objection was not an order made 
under the provisions of the Civil Procedure 
Code so as to make Article 11 applicable. 

The next ground taken in regard to 
limitation is that as the sale in execution 
of Janardan’s decree took place more than 
one year from the institution of the pre- 
sent suit, Article 12 applies and the pre- 
sent plaintiffs are not competent to ask 
for recovery of possession without first 
setling .aside that sale. Reliange is placed 
upon the case of Malkarjun v. Narhari (4). 
On the other hand the respondents rely 
upon Mot? Lal v. Karrabuldin (5), but in 
the latter case the sale was held to bea 
nullity and, therefore, a suit for recovery 
of possession lay .within twelve years ‘of 
the dispossession. ` In my opinion the princi- 
ple on whigh Malkarjun’s case (4) proceeded 
would apply .to this case, if it could be 
‘established that the. present plaintiffs are 
bound by Janardan’s rale. Now that sale 
was not held in their presence and they 
can only be bound by it if Janardan was 
their representative. That depends on 
the question whether Bhagbat was the 
karta of any joint- ‘family of which they 
were members. Upon this point there is 
no clear finding by the learned District 
Judge and I am ‘unable to see that it has 
been conclusively determined that Bhagbat 
was their representative. Indeed if Bhagbat 
was in faot the ‘arta of the joint family 
there is an end to‘ the suit apart from any 
question of limitation, because then Janardan’s 
auction- purchase - ‘Would pass the 16 annas 
of Mouzah ‘Baragaria, and, -therefore, also 
the right and ik of Upendra and 
Narendra., 

The poai therefore, fail on all the 
points except that of maintainability, in re- 

(4) 25 B. 387; 6 O. W. N. 10; 2 Bom. L. R. 927; 27 
I. A. 216; 10 M. L. J. 368; 7 Sar, P. C. J. 739 (P. CO), 


(5) ‘25°C. 179: 24 T. A. 170; 10. W.N 639; 7 Sar, 
P. 0. J. 222 (P. C.). 
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gard to which I have held that defendant No. 
6 is not entitled to maintain the appeal, 

The result, therefore, is thatthe appeal is 
dismissed with costs. 

JwaLa Prasad, J.—I agree. This appeal 
arises out of a suit brought by the plaintiffs 
for declaration of their title to and for 
recovery of possession of two-thirds share 
in Mouzah Baragaria. The suit has been 
dismissed by the Jower Court, it being 
held that the plaintiffs’ interest in the 
property was sold in a public auction and 
purchased by the ancestor of the principal 
defendants Nos. 1,2 and 3 in 1899 and that 
the plaintiffs have failed to prove any sub- 
sisting title tothe property in suit. The plain- 
tiffs have not preferred any appeal from the 
decree of the Court below dismissing their 
suit, Defendant No. 6 only has appealed. 
He was named in the plaint as a pro 
forma defendant, on the allegation that 
he advanced Rs. 3,£00 to the plaintiffs in 
lieu of which the plaintiffs had executed 
a registered agreement for the sale of their 
interest in the property in his favour. The 
deed of agreement in favour of the defend- 
ant-appellant confers upon him no interest 
in the property beyond a contract by the 
plaintiffs for the sale of the property. 
Under section 54 of the Transfer of Pro- 
perty ‘Act, a contract for the sale of a 
property does not of itself create any interest 
in orcharge on the property itself. The 
appellant, therefore, has mo interest in the 
property in suit, 

The decision of the case or the result 
of the present litigation cannotin any way 
affect the appellant. His claim is at best 
to bring a suit for a specific performance 
of the contract or for damages against the 
plaintiffs. No person has a right of appeal from 
a decision unless his interest is prejudicially 
affected by: it. The appeal by defendant 
No. 6 is, therefore, incompetent, As has 
already been said, the plaintiffs who are 
solely affected by the Gesision of the Court 
below have not preferred any ‘appeal. This 
is sufficient to dismissthe present appeal and 
1 do.not think there is any necessity for me to 
give my views regarding the other questions 
‘raised in the appeal and ‘disposed of by the 
“decision of my learned brother. 

I, therefore, agree that the appeal should 
be dismissed. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 542 oF 
1915. 

February 1, 1917. 
Present:——Justice Sir John Woddroffe, Krt., 
and Mr. Justice Beachcroft. 

ISWAR CHANDRA DEY AND OTHER3— 
APPELLANTS 
VEYSUS 
MURARI LAL DUTT AND otaers— 

l RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 182, applica- 
bility of—Ryot, widow af, holding homestead for 
residence—Transfer, whether permissible. 

A ryot died while in possession of an agricultural 
jote. His widow paid rent to the zemindar for a 
period of two years, and built herself a homestead 
which she used as her own dwelling: 

Held, that the widow must be takento have been 
a ryot as regards the homestead, so that section 182 of 
the Bengal Tenancy Act- applied to it, with the 
result that except with the landlord’s consent she 
had no right to transfer it in the absence of any 
custom entitling her to do so. [p. 478, col. 1.] 

Appeal against the decrae of the Sub- 
ordinate Judge, Birbhum, dated «the. 15th 
December 1914, affirming that of the 
Munsif, 2nd Court, Rampurhat, dated the 
23rd August, 1913. 


Babu Jitendra Dal Banerjee, for the 
Appellants. 
Babus Ram (Chandra Majumdar and 


Baranshibashi Mukerjee, for the Respondents, 


JUDGMENT. 

Wooprorre, J.— This iy a dispute over 
a emall piece of land which is said to 
be about 45 feet square and is valued at 
Rs. 3. The suit is an action in ejectment 
and both the Courts have found in favour 
of the plaintiffs. A large number of 
defences of varying character haye been 
taken, which have all been decided against 
the present appellants. 

Before us the main. point which has 
been argued is this: It bas been found as 
a fact that the husband of the appel- 
lants’ vendor died in the year 1897 or 
1898; that he was in possession of an 
agricultural Jote, It is found that his 
widow inherited this property and actually 
paid rent to the landlord for this jote 
for a period of two years. Then, in 1898 
to 1899 she appears to have built herself 
a homestead, and according to the finding 
of the frst Court, which -has been 
confirmed in appeal hy- the lower Appel- 
late Court, she used this homcstead as 


~ 
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her own dwelling and lived there, This 
homestead, therefore, was acquired at a 
time when according to the finding of 
the Court she was a raiyat. | 

It has been contended, therefore, that in 
the absence of any special custom or usage 
which has not been proved, sestion 182 of 
the Bengal Tenancy Act applies and that 
she must be taken to be a razyatas regards 
this homestead. The lower Appellate Court 
finds her to be a non-oscupanscy +vatyat and 
that as such she had no right to transfer 
` the land to the appellants, no custom having 
been proved which would entitle her to` do 
so. Therefore, no title passed to the ap- 
pellant. 

The main argument has been that, even 
accepting these facts, they are not sufficient 
to bring the case within the provisions of the 
Bengal Tenancy Act, because if has not been 
shown that she was holding and inbabiting 
‘this - Homestead for agricultural purposes, or, 
in other words, that the homestead land was 
held ancillary to an agricultural purpose, in 
which case only it is contended that section 
182 of the Bengal Tenancy Act would apply. 
Ido not find in the numerous arguments 
addressed to the lower-Court any reference to 
this particular point; but it would seem to me 
to be concluded by the findings of fact which 
we do find in the judgment, and to follow as 
a natural inference from these facta; and 
these facts are, as I have said, thatthe ap- 
pellants’ vendor’s husband did possess this 
agricultural jote and she herself paid the rent 
for these two years and the allegation of 
abandonment has been held to be not proved. 
It is true that there is a finding in the jndg- 
ment of the first Court that the appellants’ 
vendor worked for sometime as a maid- 
servant, That, however, would not in itself 
stand in the way of the fact that the home- 
stead might. also be held in connection with 
the agricultural land. Through a servant 
she might be: cultivating lands; nor is the 
fact of payment of rent by the nephews 
sufiicient. The lower Appellate Court in its 
judgment says this: “It is not in evidence 
under what arrangement they, that is, the 
vendor’s nephews have been paying rent. 
Certainly the landlord did not enter upon 
the holding or let it out to another tenant. 
It might be that the Baishnabi made some 
arrangement under which they (the nephews) 
have been paying rent,” i 
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` Under these ciroumstances I think that the 
concurrent findings in the jadgments of the 
Courts below must be affirmed. 
This appeal is ‘therefore dismissed with 
costs, 
Beacucrort, J.—I agree. 
Appeal dismissed, 


COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. ; 
Revente Revision No. 88 or 1916-17. 
April 16, 1917. 
Present:— Mr, Fagan, F. C. 
ABDUL QADIR AND anotHER— 
APPLICANTS 
Versus 


Musammat RABIA—Responvent. 

Punjab Land Revenue Act (XVII of 1887), ss. 111, 
115, 117-—Custom-~Joint holding— Widow, right of, to 
demand partilion—-Procedure— Question of title, 

A widow in the enjoyment of a life-estate in an 
undivided or unseparated share of a holding has a 
locus standi under section 111 of the Land Revenue 
Act before a Revenue Officer for claiming, that is, for 
applying for partition which she may or may not be 
entitled to obtain in virtue of her life-estate. [p. 475, 
col. 1. i 

Ba v, Musammat Jiwani, 82 P. R. 1898 (F. BJ), 
Dan Singh v. Musammat Sukhan, 11 P, R. 1895 Rev., 
followed. 

Agricultural custom in the Punjab, however, does 
not concede to such a widow the right to obtain 
partition, [p. 475, col. 2.] 

Such a widow is in all cases entitled to separate 
possession of her share as distinguished from a defi- 
nite partition, but such separate possession must be 
obtained and enforced by the decree of a Civil Court.. : 


. It cannot be given by a Revenue Officer under the 


rovisions of Chapter IX of the Land Revenue Act, 
p 476, col. 1.] 
Case-law discussed. 


In cases where a widow in possession of her life- 
estate in a joint holding applies for partition, it is 
generally desirable that the Revenue Officer should 
proceed under section 117 of the Land Revenue 
Act rather than under section 115, due attention 
being paid to the instructions contained in paragraph 
8 of Financial Commissioner's Standing Order 
No. 27. The Revenue Officer should thus treat the 
question of the widow’s right to obtain partition as 
one of title. Where he has prima facie ground for 
thinking that the widow is being obstructed by her 
co-sharers in the due and reasonable enjoyment of 
her life-interest in a share of the undivided holding 
and the co-sharers object to partition, the Revenue 
Officer should himself proceed, in the exercise of the 
discretion allowed him by section 117, te decide the 
question of title as a Civil Court, the burden of 
proving the widow’s right to ebtgin partition being 
placed upon her. Where, on the other hard, there is 
no such prima facie ground and the co-sharers object 
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the Revenue Officer should decline to grant thé 
application for partition until the question has been 
determined by a Civil Court, the proceedings ‘being 
filed with leave to the widow to have them re-opened 
after decision of the Civil suit in her favour. If and 
when the Civil Court should find on the question of 
title that the widow has aright to obtain partition, 
then the mere fact of her widowhood would no longer 
constitute as against her “a good and sufficient 
cause” under section 116 for refusing partition. [p. 
476, col. 2.) 

Case forwarded for orders by the Com- 
missioner of Jullundur, with his opinion, 


dated the 15th December 1916. 


Mr. Obedullah, for the Applicants. 

Mr. Nur Din; for the Respondent. 

ORDERB-:—This is a case in which the 
respondent, Musammat Rabia, a widow who 
enjoys a life-interest in the share of her 
sonless deceased husband in a joint hold- 
ing, applied to the Assistant Collector for 
partition of such share. The applicants 
for revision, who are her co-sharers and 
apparently the reversioners of her interest, 
denied her right to obtain partition, The 
Assistant Collector treating the question as 
‘one of title under sections 116 and 117 of the 
‘Land Revenue Act directed the applicants 
‘to: file in his Court a Civil suit to have 
their contention judicially established. The 
‘Collector, who was the Settlement Offiéer, 
oneurring with the Assistant Collector, 
dismissed tbe applicants’ appeal. The 
Commissioner has forwarded the oase for 
revision, with the ‘recommendation that for 
the reasons stated in’ his order the partition 
should be refused without referring applicants 
to a Civil suit. 

9 The case raises some rather intricate 
and at the same time dubious questions 
regarding the nature and séope of a widow’s 
-ordinary life-estate and its bearing on her 
right to claim and obtain partition if that 
.estate comprises an undivided share in a 
joint holding. The applicability of section 
‘115, Land Revenue Act, to a case of this 
“kind has also ‘to be considered. Thus to 
“put ihe matter more explicitly, should it 
‘appear that, unless and until the contrary 
‘ia judicially proved in any particular case, 
a widow's life-estate or interest under 
‘agricultural custom includes within its scope 
Ja right to claim .and obtain partition, it 
‘wonld seem’ t6°*‘be very questionable whe- 
ther the mere fact-of her widowhcod is 
~a “good and sufficient” cause within ‘the 
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meaning of section 115 for absolute dis- 
allowance of partition. On the other hand 
if agricultural custom does not concedesthe 
widow a right to obtain partition, then the 
fast of widowbood may constitute ‘such a 
cause in the absence, in any particular 
case, of a judicial finding in favour.of such 
right. It will be conventent to note at 
this point that the issue whether the 
question of the widow’s right to obtain 
partition is a question of title or- not was 
fully discussed in Buta v. Musammat Jiwani 
(1) and decided in the afirmative. I see 
no reason for dissenting from that conclu- 
sion. l 
3. The nature of the widow’s ordinary 
life-estate, and more especially the general 
question whether sach estate carries- with 
ib. a right to obtain partition, has been the 
subject of along series of Civil rulings 
which are, it appears to me, in some degree 
mutnally conflicting. The leading revenue 
ruling on the subject is Dan Singh v. Musam- 
mat- Sukhan (2), in -which several of the 
previous relevant Civil rulings are cited. In 
that case the Financial Commissioner (Sir 
Mackworth Young) held that a widow with 
a life-estate in a share of a joint holding 
being undoubtedly a “landowner” under 
section 3 (2) of the Land Revenue Act 
wac, therefore, a “joint owner” for the pur- 
poses: of section 111 and as such entitled, 
subject to the conditions (a) to (e) of 
that section, to apply for partition of -the 
shars. After -discussing the previous Civil 
rulings and especially the dictum of Plowden, 
J., in Ranjha v. Musammat Rzjji (8). that 
a widow with a life estate has not an in- 
terest, which gives her the right to compel 
partition at her pleasure, ` thè Financial 
Commissioner went on to hold that partition 
of a widow’s share was prima facie undesir- 
able and that a Revenue Officer in’ the 
exercise of the discretion.: given: him 
‘by section 115 should allow sush-partition 
‘only . under certain specified condi- 
tions. It should be observed that .in: effest 
the above ruling did dot definitely. decide, 
and . apparently did not purport -to decide, 
the question whether by agricultural custom 
a widow’s life estate does or does not include 
(1) 82 P. R. 1898 (F. B.). ` = | 


(2) 11 P. R, 1895 Rev. T o 
-(3) 22 P, R. 1878, ‘R a ae 4 
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as incidental to such estate the right to 
obtain or compel partition. It merely 
found that a widow with a life-estate in an 
undivided share of a joint holding is one 
of the persons specified in section 111 of 
the -Land Revenue Act as entitled fo apply 
for partition, that is, in other words, to 
set in motion the machinery provided by 
Chapter IX of the Act with the object 
of enforsing any right of partition which 
the incidents and scope of her life-estate 
may include. This view is ‘practically 
identical with that taken in Buta v. Musam- 
mat Jiwant (1). In that case the learned 
Judge of the Chief Court, while 
“landowner” and “owner” 
Musammat Sukhan (2), held that a widow 
with a life-estate was an owner” and, there- 
fore, a “joint owner” if her éstate pema 
ed an undivided share of a holding, and 
further, therefore, entitled under section 111 
to apply for partition. It appears to be 
a ground ‘common to the two rulings cited 
that--section -L11-does not deal decisively 
and definitely with the question whether 
a widow has right to obtain or compel 
partition, if merely concedes to her a 
locus standi before a Revenue Officer’ for 
claiming, that is, for applying for, partition 


which she may or may not .be entitled 


to’-obtain in virtue of her life-estate. This 
iconclusion I accept and it is, I think, desir- 
‘able that the point should be made clear as 
there .appears to have been some sonfusion 
and ambiguity regarding it in the past. 


"4, It remains to consider whether in 
the light of established agricultural custom 
anything can be affirmed regarding the 
mabure ~and incidents’ of the widow's life- 
estate which should affect the exercise of 
the discretion conferred by section 115, Land 
Revenue Act, It is at this point that- a 
‘conflict of judicial decieions presents itself. 
The rulings on ‘the question, whether a 
widow’s life-estate -carries with ib as àn 
incident the right to enforce partition, -are 
quoted. in.a convenient..form at page 60 of 
Mr. T. P. Bilis? recently. published “‘Notes 
on Punjab Custom.” See -also page d4 
of the same work: The conclusion which 
I reach from a - consideration -of those 
oases is that the -trend-of decisions has been 
that with . reference .to: the usna! custom 
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to me to be irrelevant. 
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of the province the reply to the above 
question is in the negative and that the 
burden of proving the affirmative in any 
particular case lies on the widow. See 
especially Daulat Khan v, Musammat Mahtab 
Bibi (4). Such at least appears to have 
been the general result up to the passing 
of .the decision published as Musammat Bhag 
Bhart v. Wazir Khan (5). With all deference 
to the learned Judges in that ease I am 
disposed to think that there recurred in it 
the confusion, to which I have already 
alluded, between the right to claim or 
apply for partition given by section 111, 
Land -Revenue Act, and the right to obtain 
or compel .partition as an incident of a 
widow’s life-estate. The learned Judges held 
that the widow has “a clear, unequivocal 
statutory right . . to demand partition.” 
As to this ‘there is, of course, no question. 
They went on, however, to hold further that 
the burden of proving a custom by which a 
widow is restrained from obtaining parti- 
tion of a joint holding lies on the co-sharer 
who ‘asserts its existence. To the. latter 
conclusion the: terms of section 111 appear 
Apart from the 
reference to that.section the learned Judges 
inthe ‘above.ruling, as I understand it, 
confined themselves to the expression of an 
opinion that it was generally desirable 
that partition of her share should be allow- 
ed ta the widow. I am disposed to agree 
with: this view, but the question is not 
its desirability but whether as a matter 


-of fact one of the ordinary legal incidents 


of joint ownership, that is, the right to 
obtain partition, is in the case of the 
agricultural widow’s life-estate abrogated 
by custom. On this, point, apart from 
Musammiat Bnag Bhari v. Wazir Khan (5), 
which was not followed in the subsequent 
rnling Mukandi v. Bakhtawar Singh (6), the 
published judicial decisions, as already re- 
marked, a been in favour of the view that 
agricultural _custom generally does not 
recognize he existence of the widow’s right 
to obtain partition; by partition being under- 
stoad an entire separation of estate. 


(4) 4 Ind. Cas. 1016; 155 P. W. R. 1909; ICO P. L. 
R. 1909. 

(5) 34 Ind. Cas. 45; 70 P. R. 1912 91 P. W.R, 
1912; 124 P. L. R. 1912. 

(6) 19 Ind, Cas. 216; 219 P. W. R, 1913; 210 P. L, 
R. 1918. 
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5. At the same time it has been held in 
several reported decisions (Ellis op. cit., 
page 60) that the widow is in all cases 
entitled to separate possession of her share 
as distinguished- from a definite partition. 
Tho rulings, however, contemplate that such 
separate possession is to be obtained and 
enforced by the decree of a Civil Court, not by 
means of a partition under Chapter IX of the 
Land Revenue Ac‘. See Buta v. Musammat 
Jiwani. (1), Sher Khan v. Musammat Bivi 
(7), Daulat khan y. Musammat Mahtab Bibi 
(4). The distinction between partition and 
separate possession was explained in Nupa 
Singh v. Musammat Sobrat (8), and the 
Financial Commissioner after quoting that 
explanation in Dan Singh v. Musammat 
Sukhan (2) also held that “a Revenue 
Officer acting under Chapter IK of the Land 
Revenue Act had no power to award separate 
possession of her share to a widow except by 
effecting partition of her share.” The award 
of separate possession would be of the nature 
of a temporary partition to last only during 
the a ntinnanee of the widow’s limited estate. 
It is true that the word partition is not ex- 
pressly defined for the purposes of the Land 
Revenue Act, but there can, I think, be no 
question that the procedure laid down in 
Chapter 1X of the Act was not intended to 
apply to temporary partition except under the 
circumstances specified in section 1:5. The 
presence of the Jatter section in fact seems to 
strengthen the above conclusion. I would 
hold, therefore, that the separate possession 
to which a widow has been held to be entitl- 
ed cannot be given by a Resvenue Officer 
under the provisions of Chapter IX of the 
Land Revenue Act. 


6. Having regard, therefore, to the fact that, 
as fonnd above, agricultural custom in the 
provinces, as judicially interpreted up to the 
present, generally does not concede to the 
widow, whois in the enjoyment of a life- 
estate inan undivided or unseparated share 
of a holding, the right toobtain partition, 1 
am of opinion thatthis fact would constitute 
a good and sufficient reason for the exercise 
of the Revenue Officer’s discretion under sec- 
tion 115, Land Revenue Act, to refuse 
partition, when such a widow applied for it 


(7) 80 P. R. 1905; 38 P, L. R. 1905, 
(8) 116. P. R. 1879, 
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and other parties to the proceddings denied 
her right to obtainit. The widow would 
however, in spite of such refusal still bein a 
position to sue to establish her right to 
partition in a Civil Court. It will, therefore, 
be generally desirable that in the o'ass of 
cases under consideration the Revenue Officer 
should proceed under section 117 of the Land 
Revenue Actrather than under ‘section 115, 
due attention being paid to the instructions 
contained in paragraph 8 of Financial Commis- 
sione:’s Standing Order No. 27. The Revenue 
Offizer should thus treat the question of the 
widow’s right to obtain partition as one of 
title. Where he has prima facie ground for 
thinking that the widow is baing obstruoted by 
her co-sharers in the due and reasonable eujoy- 
ment of her life-interest in a share of the 
undivided holding and the eo-sharers object to 
partition, the Revenue Officer shculd himself 
proceed, in the exersise of the discretion allow- 
ed him by section 117, to decide the question 
of title as a Civil Court, the burden of prov- 
ing the widow’s right to obtain partition 
being placed upon her. Where, on the other 
hand, there is no such prima facie ground 
and the co-sharers object, the Revenue Officer 
should decline to grantthe application for 
partition until the question has been deter- 
mined by a Civil Court, the proceedings being 
filed with leave to the. widow to have them 
re-opened after decision of the Civil suit in 
her favour. If and when the Civil Court 
should find on the question of title that the 
widow has a right to obtain partition, then 
the mere fact of her widowhood would no 
longer constitute as against her “a good and 
sufficient cause” under Section. 1 5 for refus- 
ing partition, 


7. In-+the particular ease which has been 
referred by the learned Commissioner, there 
is I consider no satisfactory prima facie ground 
for holding that the widow, Musımmat Rabia, 
18 being obstructed in the due and reasonable 
enjoyment of her life-estate. On the contrary 
there is ground fcr thinking that she desires 
partition for ulterior objects not connected 
with such enjoyment. The case is, therefore, 
onein which the application for partition 
should be refused pending a decree of a 
Civil Court in favour of Musammat Rabia 
establishing her right to obtain partition, I 
accordingly agree with the learned Commis- 
sicner so far as to set aside the orders of the 
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Assistant Collector and Collector and, refus- 
ing the application for partition, to direct 
that the proceedings be fled until the ap- 
plicafit applies for them to be re opened after 
establishing her right to partition in a Civil 
Court. 

The respondent will pay the costs incurred 
by the applicants for revision throughout the 
proceedings. 

Revision accepted, 





CALCUTTA HIGH COURT. 
Letrers Parent Arrear No. 6 or 1915. 
May 24, 1916. 

Present: — Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, KT. 

BANGSHI BADAN BISWAS AND ANOTHER 
— PLAINTIFFS — APPELLANTS 


é versus 
KAMALA KANTA POROHIT— 


DEFENDANT —— RESPONDENT, 

Land Registration Act (TIL B O. of 1876), s 78, 
bar prescribed by— Previous paymeni of rent by tenant, 
effect of. 

A. guit for rent brought by the plaintif, on the 
Allegation that he was owner of tho land, was dis- 
missed on the ground that his name was not regis- 
tered under the Land Registration Act. 
quently he brought another suit against the same 
tenant for rent, in which he claimed as a talukder 
under the proprietor; 

Held, that if the plaintiff was infact a proprietor, 
‘the fact that the defendant had previously paid rent 
to him would not affect the defendant’s right to set 
upthe defence that section 78 ofthe Land Regis- 
tration Act was a bar to the plaintiff’s getting a 
decree and the mere allegation by the plaintiff in the 
plaint that he was a talukdar under the proprietor 
would notavail him. [p. 479, col. 1.)  * 

Per Mookerjee, J. —The bar prescribed by section 
"8 of the Land Registration Act to the plaintiff's 
getting a decree in a suit for rent In consequence of 
his name having not been registeréd under the Act 
does not cease to be applicable, merely because the 
plaintiff establishes that the defendant has previously 
paid rent to him amicably or that he brought the 
defendant upon the land. [p. 479, col. 1.] 


Letters’ Patent Appeal against the judg- 
ment of Mr. Justice Mullick, dated the 2nd 
March 1915, in Appeal from Appellate 
Decree No. 1112 of 1913, against the decree 
of the Subordinate Judge, 2nd Court, Chit- 
tagong, dated the 2lst December 1912, 
reversing that of the Munsif, 2nd Court, 
Patiya, dated the 4th December 1911, 

FACTS appear from the following judg- 
ment of 
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Muuuick, J.—The plaintiffs sue for the rent 
of a holding in respect of the years 1269, 
1271 and 1272 M. E. The schedules describ- 
ing the lands of the holding have not been 
printed in the Paper Book, but I gather that 
the holding is situated within certain noabad 
tenures described in schedule 2 and certain 
lakhiraj tenures and revenue-paying estates 
described in schedule 1 of the plaint. The 
Munsif dismissed the suit, but the Sabor- 
dinate Judge decreed it and hence this 
second appeal by the defendants. 


It appears that in 1909 both the Munsif 
and the District Judge dismissed the plain- 
tiffs’ suit for the rent of the same holding for 
the years 1269 and 1270, on the ground that 
the plaintiffs had not registered their names 


` as proprietors under Act VII B. O. of 1876 in 


respect cf the revenue-paying estates and the 
lakhiraj tenures within which the holding 
is situated. In the present suit the 
plaintiffs claim under a different title. 
They are entirely silent in their plaint 
abont the title previously alleged, namely, 
that they were proprietors by adverse posses- 
sion. They now set up a taluk: right held 
under one Ramesh Chandra Roy. With 
regard to the noabad tenures which are - 
taluks held under Government, it is admitted 
that no registration under Act VII B. C. of 
1876 is necessary. There is no bar, there- 
fore, against the plaintiffs in regard to the 
lands in schedule 2 of the plaint, but, in 
my opinion, there is a serious obstacle in 
regard to schedule 1. It is admitted that 
the defendants are auction-purchasers of the 
holding at a rent sale’ brought about in 
execution of a decree by plaintiff No. 1 
acting as representative of the original 
landlord Uma. In the rent suit of 1909 
the plaintiffs Nos. 1 and 2 as heirs of 
Uma founded their claim in respect of 
three of the properties on a proprietary 
title by adverse possession. The issues 
in that suit were:—l. Are the plaint 
iffs registered proprietors? If not, are 
they entitled to get a decree for -rent? 
2, Are they entitled to get rent of the 
plaint land? Although in a rent suit the 
question of title is not generally directly 
and substantially in issue, yet if would 
appear that in the suit of 1909 the parties by 
their pleadings made, the question of title 
a matter not incidentally but substantially 
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in issue. The defendants challenged the 
plaintiffs’ right to receive rent on the 
ground that they were not registered pro- 
prietors and pleaded the statutory bar under 
section 78, land Registration Aet. The 
parties raised a further issue whether apart 
from their title as registered proprietors the 
plaintiffs were entitled to succeed. It was 
incumbent, therefore, upon the plaintiffs to 
prove their taluki right in that suit, and as 
they omitted to prove that right it is 
no longer open to them to prove | it now. 
It is not alleged that it is a new 
right, for the potiah of 1911 executed after 
the decision of the suit of 1909 and alleged 
to have been granted by Ramesh Chandra 
Roy only confirms an ancient right; nor-is 
it a case of mistake or ignorance of the taluki 
right on the part of the plaintiffs. In my 
opinion, therefore, the plaintiffs are barred by 
the rule of res judicata. Ibis true that the 
defendants cannot question their landlord’s 
title, but the defendants are entitled to 
plead the statutory bar against their land- 
lords as regards realisation of rent. Even, 
therefore, if my view as to res judzcaia is 
wrong the plaintiffs cannot succeed unless 
they san show in the present suit that 
’ they are not proprietors, but talukdars. 
The Munsif has gone into the evidence in 
regard to taluki right'and finds that it 
has not been established. He has dismissed 
the suit on the merits. 


The learned Subordinate Judge expresses - 


no opinion as to whether the taluki right has 
been established or not, but appears to 
think that the defendants are bound to pay 
rent because they cannot question their 
landlord’s title. This view, as I have already 
observed,is wrong. The learned Subordinate 
Judge also observes that the plaintiffs have 
realised rent on a previous occasion from 
the defendants. This is. denied by the 
defendants and there does not seem to be any 
evidence for this finding. 

The result is that the plaintiffs are not 
entitled in the present suit to set up their 
taluki right and if they are entitled, then 
they have failed to prove that right. 
Their suit must be dismissed with costs. 
The appeal is accordingly decreed with costs. 

Babu ‘Khitis Chandra Sen, for the Appel- 
lants. 

Dr. Dwarka Nath Mitter and Babu Baikun- 
tha Nath Mitter, for the Respondents. as 


INDIAN OASES. 


{1917 


JUDGMENT, | 


SANDERSON, C. J.—In. my judgment this 
appeal must be. dismissed.” The question is 
whether the plaintiffs’ suitis barred by the 
provisions of section 78 of the Land Regis- 
tration Act. The learned Munsif seems to 
have thought that this was an attempt on 
the part of the plaintiffs to get over the pro- 
visions of section 78 of the Land Registration 
Act and he thought that the plaintiffs did 
not succeed in so doing. Now, section 78 
provides that: “No person shall be bound to 
pay rent to any person claiming such rent 
as proprietor or manager of an estate or 
revenue-free property in respect of which 
he is_required by this Act’ to cause bis 
name to be registered, or as mortgagee, 
unless the name. of such claimant shall 
have been registered under this Act.” It 
appears that a previous suit was brought 
by the plaintiffs in which they alleged 
that they were owners of the property, 
basing their claim upon adverse possession; 
and, as 1 understand, they were then met 
by the provisions of section 78, and their suit 
was dismissed. Then they have brought this 
suit, and in this suit they claim as falukdars 
under the proprietor; in other words, they 
allege that they are not propristors but 
talukdars under the proprietor, and so they 
want to get over the difficulty which pre- 
sented itself in the previous suit, namely, 
section 78 of the Land Registration Act. 
In order to get over that difficulty the 
plaintiffs had to prove that they were 
tdlukdars. That matter was investigated by 
the Judge of the Court of first instance, 
who came to tbe conclusion that they 
did not prove that they were . talukdars, 
and the result was that he dismissed the 
suit. Then the matter came before the first 
Appellate Court, and the learned Judge did 
not arrive at any conclusion as to whether 
the plaintiffs were~ proprietors and, therefore, 
were affected by the provisions of section 
78. He did not decide that question at all 
but based his judgment on the ground 
that inasmuch as the plaintiffs claimed as 
talukdars and the defendants had in fact, 
as he found, paid rent to the plaintiffs, the 
defendants were estopped from denying that 
the plaintiffs were the defendants landlords 
and that rent was due to them. With 
regard to that matter, all I can say is 
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that if the plaintiffs were in fact proprietors 
and if section 78 did apply to them, then 
the allegatfon of estoppel based upon the 
paynrent of rent could not affect the defend- 
ants’ right to set up the defence that 
inspite of the payment of rent, section 72 
would apply to the- plaintiffs as proprietors. 
Therefore, I do not think that the judgment 
of the first Appellate Court san be sustained? 

The learned Judge in this Court apparently 
based his decision upon the defence that 
appears to.be inevitable in most of these 
cases, namely, res judicata, That is the 
primary ground of his decision. He also 
found as follows, and I think that this was 
the true ground, “ even, therefore, if my 
view as to res judicata is wrong, the plaintiffs 
cannot succeed unless they can show in 
the present suit that they are not pro- 
prietors, but falukders. The Munsif hag 
gone into the evidence in regard to the 
taluki right and finds that it has not been 
established. Fe has- dismissed the suit on 
the merits,” The learned Judge relied upon 
that as the second ground for his judgment. 
In my opinion the second ground upon 
which he bases his- judgment is the right 
one, and I think that this appeal should be 
dismissed with costs. 

MOOKERJEE, J. -l agree. It is perfectly 
plain that the bar prescribed by section 
78 of the Land Registration Ast does not 
cease to be applicable, merely because the 
plaintiff establishes that the defendant has 
previously paid rent to him amicably, or 
because he brought the defendant upon 
the land. There is really no question of 
estoppel for the defendant does not dispute 
the title of the plaintiff; he relies only 
upon the statutory bar which places the 
plaintiff under a disability. Clearly, the 
plaintiff cannot evade the effect of section 78 
of the Land Registration Act by recourse to 
the doctrine of estoppel. ' . 

i Appeal dismissed. 
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PUNJAB CHIEF COURT, 
First Crvit APPEAL No. 1425 or 1914. 

July 2, 1917, 

Present:—Mr, Shah Din, Chief Judge, and 

Mr. Justice Broadway. 

BABU LAL AND anotarr—Dexrenpants— 

APPELLANTS 
versus 


HARI BAKHSH, MINOR, TROUGH HIS MOTHER 
Musammat BASANTI— Praintizr— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata, question of, how determined—Decision 
on point not necessary for decision of suit, whether 
res Judicata-—Registration Act (XVI of 1908), s. 17 
(1) (b)—Acknowledgment of purtition, whether com. 
pulsorily registrable. 

In order to determine the question of res 
judicata it is necessary to ascertain what matters 
were in dispute between the parties, and this 
should be done not merely by looking at the 
decree but also by examining the pleadings and the 
judgment. [p 485, col. 2; p. 486, col, bal na 

One J. R. with his sons owned several business 
concerns in Delhi, Calcutta and Cawnpore. On his 
death in 1903 a partition took place between his 
sons J. N. and S. R. and the business was divided 
half and half. Later on disputes arose between the 
descendants of J. N. and one H. B., his great grand- 
son, brought a suit for his share in the property. 
This sait was instituted at Cawnpore on 7th August 
1909. Various pleas were raised by the defendants 
the principal one being that the family was not 
joint, there having been a complete disruption since 
Sambat 19601903 A. D. when the partition between 
J. N. and 5. R. took place. One B,D., son of J. N., was 
joined as a defendant to the snit and a written 
statement was filed on his behalf on the 30th 
November 1909. As, however, he had not, signed the 
verification, an adjournment was made and time 
given up to llth December 1909 and the written 
statement was re-filed on the 6th December: but B. 
D. bad died on the 5th. The case proceeded on a 
question of jurisdiction and eventually the plaint 
was returned to the plaintiff for "presentation to the 
proper Court, as it was held that the Cawnpore 
Court had no jurisdiction to try the suit. 16 was 
also found that the Delhi concerns had no connection 
with Cawnpore and that B.D. andhis descendants 
alone were concerned with the Cawnpore business. 
The plaint was consequently presented at Delhi. It 
was contended that the jadgment in the former suit 
operated as a bar to this suit: 

Held, (1) that the question whether the Cawnpore 
shop was or was not a part of the joint property 
was direotly and substantially in issue in the Cawn- 
pore Court and was concluded by the decision of that 
Court; [p. 486, col. 2.] 

_(2) that the mere fact that the question of juris. 
diction was also decided on other grounds as well 
did not prevent the decision in the former suit 
operating as ves judicata, [p. 486, col, 2.) 

Muhammad Rustam Ali Khan v, Nawab Muhammad 
Azmat Ali Khan, 64 P. R. 1882; Wingrove v. 
Wingrove, 56 P. R. 1904; 84 P. L, R, 1904; Rajad-wne 
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Nissa v. Habib Bakhsh, 57 P. R, 1907; 66 P, W. R. 
1907, distinguished. 


During the pendency of this suit the defendant 
B. L., a son of J. N. by his second wife, applied for 
and obtained: Probate of the Will executed” by B. D. 
on 26th November “1909 and in these proceedings 
it was held that B. D. had executed the Will as a 
free agent and not under undue influence and had 
a disposing mind. It was urged that the plaintiff 
being a minor, his guardian ad litem was guilty of 
gross negligence in not appealing against this deci- 
gion and thst, therefore, it should not be treated as, 
res judicata so far as the minor was concerned: 

Held, that the question as to the disposing mind 
and the due execution of the Will by B D. could not 
be re-agitated and must be regarded : as having been 
finally settled. [p 487, col. 1.] : 


` Kalyanchand Lalchand v. Sitabai Dhanasa, 23 Ind. 


Cas. 325; 38 B. 309 (F. B.) 16 Bom, L.R b; Ram- 


nandan Prosad v, Sheo Parson Singh, 6 Ind. Cas. 301; 


11 C. L. J. 623; Brendon v. Shrimant Junderabai, 23 


- Jnd. Cas. 221; 38 B. 272; 16 Bom. L. R. 164, followed. ` 


"Ahmad Ali Shahv. Amir Shah, 35 P. R, 1898; 
Lalla Sheo Churn Lal v, Ramnandan Dobey, 22 O. 8; 
14 Ind. Dec. (xN. 8.) 7, distinguished. 


INDIAN CASES, ` 


- [1917 


A document which professes to -be nothing more. 
than an acknowledgment that a partition was effected 
ata certain time does not create any right in any ` 
Lae and is not oort pulaorily registrable. Lp. 489,. 

ol. 2 


First appeal from the decree of “iha. 
District Judge, Delhi, dated the 156h, May. 
1914, decreeing the claim. 

The Hon’ble Pandit Sheo Narain, - R. B., 
Messrs. Shah Nawaz, Kanwar Narain: and: 
Rai Sahib Lala Moti Sagar, for the ` Appel- 
lants. 


The Hon’ble Mr. Muhammad Shkafi, K. B., 
Messrs. Sundar Das, Haq Nawaz, Muhammad 
Refi and Lala- "Balwant Raz, for the Re- 
spondent, 


JUDGMENT, 
Saag Din, C. J.—The following pedigree- 


table will assist in an understanding of this 
case:— 








Devi DATT 
Jodh Raj 
i l f 
Ist wife == Jai Narain, == ond: wife Sanahi Ram ` 
: ' died - 
‘129th Seay | Ram Lal. 
1906. 
L 
= : | ) 
Sri Ram== Babu Lal, © Musammat Musammat Musammat 
Musammat defendant Ditti, Durgi, Gandeshi 
. Sarasti, ahi 1 , j 
- Chet Ram, : 
defendant. i 
lat wife = Bishen Dyal, == 2nd wife 
died - 
5th December 
1909, i 
No issue. 





~ 
anes 





Brij Mohan; == Musammat „Murli. Dhar, = Musammat Musammat 








| ; : : ` 
N 
t 





Musammat Bhagwan. Devi, 


< died - -|> Indri.” died ° | ‘Basanti, Maneshri. 
_ 22ndJune | 15th June | , 
1905. |. 908. j, 
: : > f = aa ` Hari E 
4 Banwati Lal, Dort 1908 
Musammat | | aaa 1008, platatif 


Narbada. si 


a En% ~ 
= 


@ 
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The ancestral house of this family is in 
Bassan in Jaipur State, where there still 
exists a soncern known by the name of 
Devi Dutt-Jodh Raj. Emigrating from 
there Jodh Raj and his sons established 
themselves in Delhi and succeeded in amass- 
ing considerable wealth by trade, open- 
ing shops or branches of their business in 
Cawnpore and Calcutta, which in Sambat 
1960-1903 A. D. were known by the follow- 


- ibg names:— 


1, Jodh Raj-Jai Narain at Delhi. 

2. Jai Narain-Khunka, at Delhi. 

3. Sri Ram-Ram Lal, at Delhi (a 
partrership with a stranger Khandoo Mal). 

4, Murli Dbar-Deoki Nandan, at Delhi 
(a partnership with strangers Deoki Nandan 
etc, 

9. Jodh Raj-Sanahi Ram, at Calcutta. 

6. Jai Narain-Sanahi Ram, at Cawn- 
pore. 


In that year (1960 Sambat —1908 A.D.) Jodh 
Raj being dead, a partition of the business 
took place between Jai Narain and Sanahi 
Ram. This is admitted as also is the fact 


that to Sanahi Ram and his branch fell the 


concerns known 8f: — 

}. Jodh Raj-Sanahi Ram at Calcutta. 

2. Jai Narain-Khunka at Delhi, and 

3. Sri Ram-Ram Lal at Delhi, while Jai 
Narain anc his branch took over the remain- 
ing three concerns above named. Follow- 
ing on this partition certain changes took 
place in the names of some of these concerns 
while some were closed. 


(a) Jodh Raj-Sanahi Ram retained this 
name. 

(b) Jai Narain-Khonka became Jodh Haj- 
Sanabi Ram (Delhi). 

(e) Sri Ram- Ram Lal was closed. 

(d) Murli Dhar-Deoki Nandaz 
Babu Lal-Deoki Nandan. 

(e) Jodh Raj-Jai Narain retained this 
name. 

(f) Jai Narain-Sanhai Ram became Jai 
Narain Bishen Dial (Cawnpore), 

(Further subsequent changes that took 
place will be referred to Jater). 


became 


The entire business was estimated, rough- 
ly, to be of the value of 6 lakhs and 
the division made was half and half, 

As noted above in the pedigree-table, 
Banwari La] son of Brij Mohan died in 1903, 
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Brij Mohan died in 1905, Jai Narain in 1906 
and Sri Ram and Murli Dhar in 1908. 

On the 7th Angust 1909 a suit was 
instituted at Cawnpore on behalf of Hari 
Bakhsh, through his mother Musam- 
mat Basanti, against Babu lal, Lis son 
Chet Ram (aged three years) and Bishen 
Dial. That Bishen Dial was a party is not 
disputed though the plaint, and amended 
plaint printed at pages 1 and 227 of the 
Printed Book, Part I, do notshew his name. 
Subsequently Musammat Basanti, Musam- 
mat Sarasati (Bini) and Musammat Indri 
were alsoimpleaded, the first as a plain- 
tif and the two latter as defendants 
(amended plaint, Printed Book, part T, 
page 227). 

the parties thus were descendants of Jat 
Narain and Hari Bakhsh prayed that after 
arranging for the maintenance of Musammat 
Basanti, Musummat Sarasati and Musam- 
mat Indri his half share in the joint 
property should be partitioned off and 
given over to him. 

Various pleas were raised by the defend- 
anta, the principal one being that the 
family was not joint, there having been a 
complete disruption in Sambat 1960=1903 
A. D., when the partition between Jai Narain 
and Sanahi Ram took place. In this 
plea Bishen Dial joined and a written state- 
ment was prepared on his behalf and on 
his instructions by his Pleaders and filed in 
Court on 30th November 1909. 


Az, however, it was found that he had not, 
through an oversight, signed the verification 
an application was made on thai date (30th 
November 1909) for an adjournment in 
order that the requisite signature could 
be obtained. (Printed Book, Part I, page 
944', Time was accordingly granted up 
to 11th December 1909 and the written 
statement was filed duly signed on 6th 
December 1909 (Printed Book, Part I, 
page 235), but Bishen Dial had died on 
5th December 1909 (Printed Book, Part I, 
page 246). The case proceeded on a ques- 
tion of jarisdiction and on 29th August 
1910 the Additional Subordinate Judge, 
Cawnpore, returned the plaint to the plain- 
tiff for presentation to the proper Court, 
holding that the Cawnpore Courts had no 
jurisdiction to try the suit. The judgment, 
which is tc te found at pages 280 to 290 
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of Part I of the Printed Book, shews that it 
was held that the entire immoveable property 
was outside the jurisdiction af the Cawnpore 
Courts. It was also spesitically found that 
the Delhi concerns had no connection with 
Cawnpore, and that Bishen Dial and his 
descendants alone were concerned with the 
Cawnpore business. 

At this stage if will be as weil 
ascertain what this Cawnpore firm is. 


INDIAN 
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As has been said above, on the separation 
between Jai Narain and Sanahi Ram in 
19038, the firm at Cawnpore known as Jai 
Narain-Sanahi Ram fell to the share of 
Jai Narain’s branch of the family, and 
the name was changed to Jai Narain- 
Bishen Dial. In Sambat 1963 the name was 
again changed from Jai Narain-Bishen 
Dial to Murli Dhar-Hari Bakhsh, and in 
Sambat 1965 it was once more changed to Hari 
Bakhsh, Cawnpore, and in the same year it 
was given its present name of Hari Bakhsh- 
Kbunka, From the foregoing it will, therefore; 
be seen that the Cawnpore Court held that 
the firm knownas Hari Bakhsh-Khnunka, at 
One time called Jai Narain-Sanahi Ram, 
was the sole property of Bishen Dial and 
his descendants and had nothing whatever 
to do with the Delhi concerns. The 
plaint having been returned it was present- 
ed in the Court of the District Judge 
at Delhi on the 22nd October 1910, and 
having been returned for amendment by 
that Court was finally filed in, in its 
present form, on the 21st November 1910. 
This plaint is printed at page 307 of Part II 
of the Printed Book and differs to some 
extent from the original and amended 
plaints filed in, the Cawnpore Court. Hari 
Bakhsh is the sole plaintiff through his 
mother Musammat Basanti and the defend- 
ants are Babu Lal and his son Chet Ram. 
Musammat Basanti, Musammat Sarasati and 
Musammat Indri have not been made parties. 
The. claim made was for: partition of the 
property and rendition of accounts, The 
details of the shops or firms in which 
a share by partition was claimed were 
also varied, those known as Jai Narain: 
Murli Dhar at Kalpi, Jai Narain-Brij 
Mohan at Delhi, Sri Ram-Babu Lal at 
Calcutta, and Babu Lal-Deoki Nandan at 
PRombay being added, while the property in 
Bassan was Omitted. 
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After” a trial that lasted over three 
years, the learned District Judge granted 
the plaintiff a decree declaring that he 
was entitled toa half share in the property 
mentioned in the plaint, with the. excep- 
tion of a house situate in Katra Ashrafi 
in Delhi, and that the accounts of the 8 shops 
should be taken and the plaintiff paid his 
share. The partnership was also dissolved 
from the date of judgment, viz., 15th May 
1914, A 

Against this decree the defendants have 
preferred this appeal and we have heard 
Mr. Sheo Narain for the appellants while 
Mr. Shafi has addressed us on behalf of 
the plaintiff-respondent, The averments in 
the plaint (Printed Book, Part II, page 307) 
were as follows:— 

(1) The descendants of Jodh ‘Raj con- 
stituted a joint family up to 1960 Sdambot= 
1903 A. D., when Sanahi Ram separated 
himself from the rest, Jai Narain and his 
descendants remaining joint. 2 
(2) Brij Mohan, Jai Narain, Sri Ran, 
Marli Dhar and Bishen Dial. died on 
dates specified while the family was still 
joint, 

The business of this joint family was 
carried on by the defendants in Delhi, the 
Cawnpore shop alone being not under, their 
management. - = ` SO 

(3) Bishen Dial having marriéd a second. 
wife lost all affection for the sons by his 
first wife, and on the death cf his second wife 
lost his “proper senses” and neglected the 
business of the family. 


(4) On being requested to make a parti- 
tion of the family property Bishen Dial 
took certain actions detrimental ‘to the 
interests of the plaintiff ‘which necessitated 
the institution of the suit in Cawnpore 
(referred to above), and finally this present 
suit. 

It was claimed that the plaintiff was entit]- 
ed to a half sharein the family property and 
business. ; a - 

The defendants-appellants’ pleas were to 
the following effect: — : 

(1) Sri Ram had adopted Chet Ram. 

. (2) ln Sambat 1960=1903 A. D. the 
family was not joint, the business alone 
being joint, Sanahi Ram and Jai Narain 
effected a partition that year and arbitrators 
were appointed to go into the accounts, Jai 
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Narain, however, was not joint with his 
descendants. ° l 
(3) Brij Mohan and the others named 
died in the years mentioned but were not 
joint at the time of their respective 
deaths. 
` (4) The property did not belong to a joint 
Hindu family. 


(5) The shop - known as Jai Narain- 
Sanahi Ram at Cawnpore fell to the share 
of Jai Narain in 1960 Sambat=1903 A. D. 
and Jai Narain partitioned his share with 
his descendants, this Cawnpore shop falling 
to Bishen Dial who changed its name to 
Jal Narain-Bishen Dial and closed it during 
his lifetime. The shop Hari Bakhsh-Khunka 
was opened after the partition and was the 
sole property -of the plaintiff.” 

(6) Similarly the shop Babu Lal-Deoki 
Nandan formerly known as Muri Dhar- 
Deoki Nandan was made over on partition 
by Jai Narain to Babu Lal and Sri Ram, 
who altered the names as stated above. 


' (7) Raghu Mal-Gobind Pershad was a 
branch shop of Murli Dhar-Deoki Nandan 
and went with it to Babu Lal and Sri 
Ram, it was closed by them in Sambat 
1962. 

` (8) Jai Narain in the same manner and 
at the same time gave the shop Jodh 
Raj-Jai Narain (Delhi) to Babu Lal and 
Sri Ram and they alone were its pro- 


prietors. 
' (9) The shops of Babu Lal-Sri Ram, 
Calcutta, and Babu Lal-Deoki Nandan, 


Bombay, were started by the defendants in 
1964 Sambat and 1963 Sambat respectively, 
and belong to them solely. 


(10) The defendants had no concern with 
the shop known as’ Jai Narain-Murli Dhar 
at Kalpi. 

(11) The shop of Jai Narain- Brij Mohan 
in Delhi was opened by Brij Mohan alone 
after the partition and he was its sole 
owner, the defendants having no concern with 
it. 

(12) It was denied that Bishen Dial had 
mismanaged his business. 

(13) In 1960 Sambat = 1903 A. D. Jai 
Narain effected a partition and his three 
sòns were given the following shops in addi- 
tion to a third share each in the rest of the 
property: — 
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Bishen Dial got the shop Jai Narain- 
Sanahi Ram (Cawnpore). 

Sri Ram and Babu Lal got Jodh Raj-` 
Jai Narain and Murli Dhar-Deoki Nandan 
with its branch shop of Raghu Mal-Gobind 
Pershad. 

(14) Following on the partition Bishen 
Dial further divided his own share bet- 
weep his sons and separated from them. 

(15) On 26th November 1909 Bishen 
Dial executed a Will disposing of his own 
property appointing Babu Lal his execu- 


tor. 

(16) The shop of Hari Bakhsh-Khunka 
had been wrongly included having regard 
to the decision by the Cawnpore Court. 

(17) Bishen Dial having admitted 
and ascepted the partition made by Jai 
Narain the plaintiff had no locus standi 
to dispute it. 

The plaintiff filed a replication traversing 
the above pleas generally and denied the 
execution of the Will, alleging that Bishen 
Dial had no disposing mind. It was 
also denied that the decision in the Cawnpore 
Court was in any way binding on the 
plaintiff, and it was stated that Bishen 
Dial had not admitted or accepted the 
alleged partition and that any such 
admission by him was made under undue 
influence. 

“A preliminary issue was framed on the 
question of res judicata in regard to the 
decision in the Cawnpore Court and was 
disposed of in favour of the plaintiffs- 
respondents on 10th April 1911 (page 321, 
Printed Book, Part II) and again in the 
judgment under appeal. At page 319, 
Printed Book, Part II, are to be found 
certain suggested zssues, twenty in number, 
there is nothing to shew that they were 
adopted by the Court but in the judgment 
under appeal they are quoted in detail 
and presumably they were as a ‘matter of 
fact accepted as the issues arising in the 
ease, : 
During the pendency of this case Babu 
Lal applied for, and obtained Probate of 
the. Will executed by Bishen Dialon 26th 
November 1909, and in those proceedings 
it was held that Bishen Dial had executed 
the Will as a free agent and not under 
undue influence, and that he had a dis- 
posing mind (Printed Book, Partj I, {pages 
295, 296). 


464 INDIAN 
BABU LAL V. HARI BAKASH, 
The first issue was: “Was Chet Ram 


adopted by Sri Ram and is 


valid? 

The Trial Judge has held the adoption 
not proved. Mr. Sheo Narain, though 
statiog that he did not give up this point, 
. contented himself by drawing our attention 
to the statements of Ghanaya Lal, page 
392; Bhagat Ram, page 555; Bansi Dhar, 
page 409; Chhaju Ram, page 430 and 
Babu Lal, defendant-appellant. The question 
was not argued at the Bar and no reason 
has been given for doubting the correctness 
of the decision arrived at. The evidence 
is inconclusive and this issue has been 
rightly decided, 

The first point taken by Mr. Sheo Narain 
related to issues Nos. 7 and 12 which are:— 

Issue No. 7:—Is the the present suit barred 
by sestion 11, Civil Procedure Code? 

Issue No. 12:—Was the Will, the. volun- 
tary act of Bishen Dial and was he com- 
petent to make ifand wasit made pe dente lite 
and is plaintiff bound by it? 

The findings on these issues are to be 
found at page 495, Printed Book, Part 
Il, and briefly stated they are, as to issue 
No. 7, that the Cawnpore Court having found 
that it had no jurisdiction to try the suit 
was not competent to decide anything 
that was in dispute in the suit and, there- 
fore, the judgment in that case did not 
operate as res judicata in the present 
suit. 

As tozssue Nu. 12 that the plaintiff was 
not bound by the Will which had been made 
pendente lite and while the testator w 


the adoption 


was 
under the somplete control of the defend- 
ant-appellant. With regard to issue 
No. 7 it was contended that in order 


to arrive at a decision as to whether the 
Court at Cawnpore had jurisdiction, it 
was imperatively necessary to come to a 
decision as to whether the Cawnpore shop 
was or was nota part of the joint property 
and that, therefore, the decision that it 
was not and that it had ceased to ba 
connected with the Delhi concerns since 
the partition in 1903 = Sambat 1930 was 
final and binding on both parties. 

In support of this contention Gandu 
Singh v. Natha Singh (1) was cited and 


(1) 12 P. R. 1907;6 P. L, R, 19.4; 92 P. W.R. 
1907, 
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reference was made to Hukam Chand’s 
Civil Procedure Code, page 153. Mr. Shafi, 
in reply, contended that the question of 
jurisdiction had beendesidei ky the Cawnpore 
Court on the ground that there was no 
joint immoveable property situate within 
the jurisdiction of that Court, and that, 
therefore, the decision on the point now 
under consideration was redundant and 
uncalled for, and consequently did not 
operate as res judicata, ani he drew atten- 
tion to the fact that in spite of this find- 
ing the plaintiff had inoluded the Cawnpore 
shop in this suit. He cited Muhammad 
Rustam Ali Khan v. Nawab Muhammad Asmat 
Ali Khan (2), Narain Das v. Faiz Shah (3), 
Malik Rahim Bakhsh v. Musammat Fakhar-un- 
nisa (4), Wingrove v. Wingrove 15), Barkat 
Ali v. Hussain Khan (6), Rajab-un nissa v. 
Habib Bakhsh (7), Run Bahadur Singh v. 
Lucho Koer (8 , Bhuka das Vijbhukandas v. 
Tallubhat Kashidas 9', Abdul Kadir v., Dulan- 
bibi (10) and Chandi Prasad v. Maharaja 
Mahendra Mahendra Singh (11). 

Muhammad Rustam Ali Khan v. Nawab 
Muhammad Azmat Ali Khan (2) appears to 
have no bearing on the point at issue and 
requires no discussion. 

In Narain Das y. Futz Shah (8) it was 
held by a Fall Bengh that the trae test is 
“whether the matter has been directly and 
substantially in issue in the former case and 
has baen heard and finally decided’, and 
that “no matter can be said to be directly 
and substantially in issae or to have been 
finally decided unless a decision thereon is 
necessary for the decision of the case upon 
the ground on which the final desision 
ultimately proceeds,” 


In Malik Rahim Bakhsh v. Musammat 
Fakhar-un-n‘sa (4) the above ruling was 
referred to, it was held that a decision on a 


(2‘ 64 P. R. 1882. 

(3) 157 P, BR. 1889. 

(4) 31 P. R. 1838. 

(5) 56 P. R. 1904; 84 P. L. R. 1994. 

(6) 6 P. R. 1996; 61 P. L. R. 1908. 

(7) 57 P. R 1907; 66 P. W. R. 1907. 

(8) 110. 201; I2 L A. 23; 4 Sar. P. C. J. 692; 9 
Ind. Jur. 202; 6 Ind Dec. (xN. s.) 950 (P. 0.) 

(9) 17 B. 562; ¥ Ind. Des. (N.8.) 363. 

(10) 20 Ind, Cas. 530; 37 B, 563; 15 Bom. L. R. 


672. 
(11) 28 A. 5; A. W. N. (1900) 173. 
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point which ‘is decided, bat which is not 
necessary for the decision of the suit, which is 
dispased of on another point, cannot operate 
as res judicata. 

Wingrove v. Wingrove (5) has no bearing 
and need not be considered, and the same 
er be said of Barkat Ali v. Hussain Khan 

6). 
In Rajab-un-nisa v. Habib Bakhsh (7) the 
facts were quite different and no new prin- 
ciple was enunciated. It is authority for 
the proposition that a party setting up a plea 
of res judicatais bound to establish it, and 
that a Court is competent to examine whe- 
ther the point was necessary for the decision 
of the case upon the ground upon which the 
final decision was arrived at. 

Run Bahadur Singh v. Lucho Koer (8) was 
referred toin Narain Das v. Faiz Shah (8) 
and is to the same effect, 

In Bhukandas Vojbhukandas v. Lallubhai 
Kashidas (9), A sued B, O and D ona mort- 
gage executed at Surat of certain property 
situated there, the covenant for re-payment 
being joint and several. O and D residents 
of Surat pleaded that the Bombay Court had 
no jurisdiction as against them, and as 
against them the suit was dismissed, a decree 
being passed against Balone. A then sued 
O and D at Surat and the plea of res judicata 
was raised. The High Court held that there 
was no decision on the merits in the former 
case and as against them the proceedings 
were a nullity. i 

In Abdul Kadir v. Dulanbibi (10) the Court 
having held that it had no jurisdiction 
proceeded to give a decision on the merits. 
It was held that such decision: was not 
_ binding inasmuch as the Court was incom- 
petent, 

In Ghandi Prasad v. Maharaja Mahendra 
Mahendra Singh (11) the learned Judges 
differed and though Mr. Shafi drew attantion 
to page 7 of the report, that is, part of the 
judgment of Banerji, J., Aikman, J., came to 
a different conclusion and the case was 
decided in accordance with his views. 

The question in this case was whether 
interest was payable on arraars of land 
revenue. In a former suit it had been held 
that interest was payable. The land revenue 
having again fallen in arrears a second suit 
for the same was instituted and. interest 
claimed. 
the former suit that interest was payable 
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operated as res judicata, inasmuch as the 
liability to pay interest was in issue in both 
suits. 

This case cannot assist Mr. Shafi and, 
if anything, is in favoue of the appellants. 

In Gandu Singh v. Natha Singh (1) 
Chatterji, J., held that in order to arrive 
at a desision whether the Court below 
had jurisdiction, the Chief Court had power 
to consider the correctness of an Appellate 
Court’s findings on the facts relative to 
the question of the jurisdiction of that 
Court to entertain the appeal. The appli- 
cability of this case is not very apparent, 
but Mr. Sheo Narain seems to have regard- 
ed if as an authority for the proposition 
that in arriving at a decision as to whe- 
ther a Court had jurisdiction to try a4 
suit, such a Court is authorized to come 
to a decision on facts on which it san base 
its final decision on the poirt of juris- 
diction and that a decision on those 
facts would operate as res judicata in any 
subsequent suit in which they come ap. 
Whether or not this proposition is correct, 
the ruling relied on does not appear to 
support it. 

At page 183 of Hukam Chand’s Treatise 
on the Civil Prosedure Code, the learned 
author says that a dismissal of a suit on 
a preliminary point is a decision on that 
point, 

Now section 11, Civil 
rans thus:—~ 

“No Court shall try any suit or issne 
in which the matter directly and substantially 
in issue has been directly and substan- 
tially in issue in a former suit between 
the same parties.........." 

The question really, therefore, is whether 
in the Cawnpore suit the present issue 
was directly and substantially before the 
Court and whether it was necessary to 
decide it in order to arrive at the final 
The 
authorities cited appear’ to lay down no 
more than this and each case must be 
desided on its own facts. 

There can be no doubt that the question 
was directly and substantially in issue in 
the Cawnpore Court. Evidence was led on 
the poiut and the accounts exhaustively 
examined, and the judgment shews that the 
matter was carefully and thoroughly con- 
sidered. In order to determine the question 
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of res judicata it is necessary to ascertain 
what matters were in dispute between the 
parties, and this should be done not merely 
by looking at the decree, but also by 
‘examining the pleadings and the judgment 
[Krishna Kamini v. Abdul Jubbar (12)]. At 
page 269, Printed Book, Part I, it will be 
found that a clear and separate issue 


was framed and an order passed that 
parties were to produce evidence as 
toit. This issue was :— 


“Was the shop at Cawnpore, known as 
“Hari Bakhsh’, which at least existed before 
the institution of the suit, joint, and was 
the name only of the first shop known as 
“Jai Narain-Sanahi Ram’ changed, or was 
not the said shop a branch of the shop 
known as ‘Jai Narain-Sanahi Ram’ but 
was it a separate shop, and which persons 
were parties therein P ” i 

This issue arose directly out of the 
pleadings in the case and there ean be 
no doubt that its decision had a very im- 
portant bearing on the question of juris- 
diction. If the Cawnpore shop was separate 
from the Delhi concerns, it is obvious that 
the Cawnpore Courts had no jurisdiction to 
try the suit. The learned Additional Sub- 
Judge at Cawnpore proceeded to dispose 
of this issue, clearly stating that on its 
decision the question as to jurisdiction would 
also be determined (see page 286, Jine 12, 
Printed Book, Part I). Was it, however, 
‘necessary or essential to decide this issue 
having regard to the fact that the ques- 
tion of jurisdiction had been decided on other 
grounds? 

Now it seems that this question must 
be: answered in the affirmative. The plain- 
tiff in that suit made certain allegations 
on whish he based his claim that the oase 
was triable at Cawnpore. These allagations 
were traversed by the defendants and the 
various points arising out of them were 
put in issue. They all had a bearing on 
the question and they all ought to have 
been decided, in any event the parties 
clearly, by adducing evidence,: invited a 
decision on the present point. The mere 
fact that the question of jurisdiction was 
also decided on other grounds as well 
cannot prevent this decision operating as res 
qudicata. . 


12) 80 0. 155 at p. 193;6 ©. W. N. 787. 
j p 
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The decision on the merits of this issue 
formed an additional ground for arriving 
at the conclusion that the Court had no 
jurisdiction, and to that extent it must be 
considered that it was necessary to come 
to a finding on the point. This view is 
fortified by the decision in Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya (13), 
in which case the facts were as follows:—. 

A instituted a suit against C for damages 
for not removing certain offensive matter 
from his land. A question was raised 
whether a certain notice had been given 
and also whether O was bound to remove 
the offensive matter from A’s land. The 
Court held that no notice had been issued 
and that, therefore, the suit failed, and also 
that on the merits O was not bound to 
remove the filthfrom A’s land and dismissed 
the suit. 

In a subsequent suit A olaimed the same 
relief as in the previous suit and OC raised 
the defence that the suit was barred as 
res judicata, 

The High Court held that asthe matter 
was directly and substantially in issue in 
both suits, the subsequent suit was barred 
as ves judicata notwithstanding that the 
previous suit failed by reason of the de- 
sision of the Court upon some other matter 
as well, 

Upon this view of the law, which is not 
in any way opposed to the principles laid 
down in the decisions cited at the Bar, the 
decision of the. Trial Judge on issue No. 7 
is erroneous, and if must, therefore, be held 
that the question whether the Cawnpore 
shop known as Hari Bakhsh-Khunka is a 
part of the joint property must be held to be 
barred as res judicata, the decision being 
that it is not joint. 


Coming now to issue No, 12 it was coon- 
tended by Mr. Sheo Narain that having regard 
to explanation I to section 11, Civil Procedure 
Code, the judgment in the Probate coase 
precluded the re-opening of the question as 
to Bishen Dial having executed this Wil 
under undue influence. Kalyanchand Lal- 
chand v. Sitabat Dhanasa (14), Ramnandan 
Prosad v. Sheo Parson Singh (15) and Brendon 


(13) 24 0. 900; 12 Ind. Dee, (N. 8.) 1269. 
(14) 28 Ind. Cas. 825; 38 B. 309; 16 Bom. L. R. 5. 
(16) 6 Ind, Cas. 301; 11 O. L. J. 628, 
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V. Shrimant Sunderabat (16) were relied on. 
-These decisions are in point and support the 
contention of the learned Advocate. 

r. Shafi, however, urged that his 
-client was a minor and that his guardian 
ad litem was guilty of gross negligence 
in not appealing against the decision in 
the Probate case, and that for that reason 
the decision should not be treated as res 
judicata so far as the minor is concerned, 
He cited Ahmad Alt Shah v. Amir Shah (17), 
Lalla Shev Churn Lal y. Ramnandan Dobey 
(18) and Cursandas Natha v. Ladkavahu (19), 

In Ahmad Ali Shah wy, Amir Shah (17) the 
decision was based on the facts before the 
‘Court and in the present case it has not 
been shown that the decision in the Probate 
case wasso obviously erroneous as to render 
a failure to appeal gross negligence on the 
part of the minor’s guardian. The Pro- 
bate suit was contested throughout and it 
cannot be said that the minor’s mother 
was in apy way careless or negligent in her 
conduct of it.- 


Cursandas Nathy. Ladkavahu (19) does not 
support Mr. Shafi’s contention, it was there 
held that a decree passed against an infant 
properly represented is binding upon him 
like a deoree passed against an adult, but 
it is open fo an infant to impeach such 
decree by a suit in cases where the guardian 
has been guilty of gross negligence in 
allowing the decree to be passed against 
him. ' 

In Lalla Sheo Churn Lal v. Ramnandan 
Dobey (18), the question of res juddcuta did 
not arise, and as has been said no negligence 
has been shown and none can be presumed 
merely because no appeal was filed against the 
decision of the Probate Court. It must be 
held that the questions as to the disposing 
mind of, and the due execution of the Will by 
Bishen Dial cannot be re-agitated and must 
be regarded as finally settled. 


It was next contended by Mr. Shafi that 
in any event the validity of the Will bad 
not heen determined by the decision of 
the Probate Court and he cited Dharm 


(16) 23 Ind. Oas. 221;88 B. 272; 16 Bom. L. R. 164. 
(17) 35 P. R. 1898. 
(18) 22 C. 8;11 Ind. Deo. (N. B:) 7° 

- (19) 19B. 671; 10 Ind. Deo, (ua) 381, 
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Chand v. Musammat Karm Devi (20), Nanak 
Ohand v. Musammat Dayan (21), Piare Lal y. 
Ram Chand (22), Lakshman Dada Naik 
v. Ramchandra Dada Naik (23) and Madho 
Pershod v. Mehrban Singh (24) in support. 
Mr. Sheo Narain, however, never claimed 
that the decision in the Probate case deter- 
mined anything more than that Bishen Dial 
had duly exeonted the Will and it is not, 
therefore, necessary to pursue this matter any 
further. 

The next point argued at the Bar related 
to issue No. 2 and this is the main point in 
the case, . 

Issue 2 is as follows:— 

Did Jai Narain make a division of ‘his 
property between himself and his sons along 
with his division with Sanahi Ram?” 

Mr. Sheo Narain commenced by pointing 
out that the provisions of Order XIII, rule 4, 
Civil Procedure Code, had not been complied 
with, and that asa result the Trial Judge 
had made use of, and been infinenced by, 
dosuments which should have been excluded 
from consideration as not having been duly 
proved, and in this connection referred .to 
the remarks of their Lordships of the Privy 
Council in Sadık Husain Khan v. Hashim Ali 
Khan (25). Those remarks are peculiarly 
applicable here. A large mass of letters and 
documents have been placed on the record 
apparently without any attempt to place them 
in any sequence or order and a number have 
been printed which no attempt even was 
made to prove. 


The provisions of Order XIII, rule 4, Civil 
Procedure Code, appear to have been wholly 
ignored and it has been very diffienlt to 
ascertain what documents have been proved. 
The result has been that a great deal of 


(20) 6 P. E. 1893. 

(21) 103 P. R. 1894. 

(22) 11 Ind. Cas 443; 21 P. R. 1912; 112 P. W.R, 
1911. 

(23) 6 B. 48; 7 I. A. 181; 4 Sar. P.C. J. 173; 3 
Suth, P. 0. J. 778; 8 Shome L. R. 217; 4 Ind. Jur. 
472.7 C L. R. 320; 3 Ird., Deo. (N. B.) 34, 

(24) 18 C. 157; 17 I. A. 194; 5 Sar. P.O. J. 586; 
Rafique and Jackson’s P, O. No. 121; 9 Ind. Dec. (N.s.) 
105. 

(25) 36 Ind. Cas, 104; 21 0. W. N. 130 at p.154; 
81 M L. J. 607; 19 O.C 192;.18 Bom. L. R, 1087; 
(1916) 2 M. W. N. 577; 14 A. L J. 1248; 21M. L, T. 
AQ; 38 A. 627; 1jP. L.W. 167; 4 O. L. J. 22; 25 O.L,J, 
383 (P. C.). 


466 
. BABU LAL V. HARI BAKHSH. 


trouble has been caused and tbe case has 
oconpied far more time that it otherwise 
would have, 

Tt will be seen that the onus of issue No. 2 
as itis framed was placed on the defendants- 
appellants. Mr, Sheo Narain contended that 
the onus really lay on the plaintiff and had 
been wrongly placed on his clients. He 
cited Nihal Devt v. Kishore Ohand (26), 
Surajpol Singh v  Gajraj Singh (27), 
‘Anandibat v. Hari Suba Pat (28) 
and Vaidyanoth Aiyar v. Atyasamy Atyar 
(29), as authorities for the proposition that 
when once a partition of a joint family has 
been shewn the presumption is in favour 
of a total disruption. 


Mr. Shafi referred to section 106, section 
102 and section 114, Evidence Act, and con- 
tended that the presumption was in favour of 
jointness, and that when two brothers 
separated, ro presumption arose that their 
respective sons also separated inter se. 

As a matter of fact the question as to 
onus inthis case is toa great extent purely 
of academic interest, as the parties have 
produced all the available evidence relating 
to this issue, and the decision must, therefore, 
be arrived at on the evidence so produced. 
This evidence consists of a masa of documents, 
such as letters and accounts, and an ad- 
mission in writing made by Bishen Dial as to 
the factum of his having separated from his 
brothers. There is also a certain amount of 
oral evidence and the conduct of the various 
members of the family has also to be taken 
into consideration. 


It is common ground that in 1960 Sambat== 


1908 A. D. a separation took place between 
Jai Narain and Sanahi Ran, the shares allot- 
tedtoeach have been stated already, and 
regarding them also there is no dispute. 


The case for the plaintiff-respondent is 
that after the said partition with Sanahi Ram, 
Jai Narain and his descendants remained 
joint inter se and continued so up to the 
present, 


(26) 8 Ind. Cas. 969;97 P. R., 3910; 142 P. W. R, 
1910; 11 P. L. R.1911. 

(27) £6 Ind. Cas, 6CO; 1 O, L. J. 698. 

+28) 10 Ind. Cas, 911; 35 B. 293; 18 Bom. L. R, 


r 
á 


(29) 1 Tnd Cas. 408; 32 M. 191; 5 M. L. T. 49; 19 
M, L, J. 94, 
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The defendants-appellants on the other 
hand allegethat Jai Narain, in sontinuation 
of the said partition, separated from his sons 
and allotted toeach of them the proper and 
appropriate share of what had fallen to him. ` 
It was argued by Mr. Sheo Narain that the 
separation between the brothers Jai Narain 
and Sanahi Ram could not have been carried 
into effect ina day, and must have taken 
some time. In this contention there is 
considerable force. The shops each of them 
were to take had been agreed upon, but it 
is obvious that it would take considerable 
time to go into and settle the accounts, 
arrange for the recovery or allotment of 
outstandings, and apportion the debts due 
from the concern. 

The business was admittedly a Bie one 
and there were shops in Delhi, Calcutta and 
Cawnpore. 


If then there was a separation between Jai 
Narain and hia song, it is only to be expected 
that the parties interested would be found 
taking active steps to bring about a complete 
settlement of the affairs of the various 
concerns. 


Assuming that the Cawnpore shop had 
fallen to the share of Bishen Dial, it is only 
natural that he should be present-sometimes 
at Calcutta and sometimes at Delhi and 
sirailarly those to whom the Delhi shops had 
allotted would be found in Calcutta. At the 
same time the activities indicated are quite 
compatible with their continuing joint with 
their father Jai Narain, for as urged by Mr. 
Shafi any of the three brothers might have 
been deputed to bring about and arrange for 
a final settlement of the accounts of the joint 
concern. There exists, however, a certain 
amount of correspondence and to this both 
sides have referred, each side placing a con- 
struction on it which is most favourable to 
their own contentions, Before dealing with 
this correspondence, however, it will be as 
well to take up Exbibit D14. 


This is a very important document and on. 
it a good deal of the controversy has 
centred. , 

The Trial Judge at page 482, Printed Buck, 
Part II, has held it to be a forgery. 

D 14 i is printed at page 220, Paper Bock, 
Parat J, and is addressed to “Sri Ram. Babu 
Lal” from Bishen Dial Tt is dated Phagun 
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and rans thus;— 

“Jai Narain in your presence separated 
us the three brothers on Asarh Badi 10, 
Sambat 1860=20th June 1903. The whole 
work of Delhi remained with you the two 
brothers and the work at Cawnpore fell to 
my lot. This partition was effected by Jai 
Narain. We, the three brothers, agreed to 
this settlement and do not object to it. But 
the accounts, Sambal 1920, have not been 
settled. Whatever is due under that account 
will be paid by you, the two brothers. I 
have nothing todo with it. The property 
situate at Bassan and the houses will remain 
joint. We of our own accord have written 
this, No one can object to it. What is writ- 
ten above is correct.” 

Then follow the signatures of Bishen Dial 
and certain witnesses. 

It is obvious that if this document is 
genuine it is a very important piece of 
evidence in favour of the appellants’ case. 
The Trial Judge has based his conclusions 


with regard to it on the following 
grounds: — i 
(1) Though of such importance and 


admittedly in the possession of Babu Lal it 
was not produced in the Court at Cawapore, 

(2) Babu Lal’s explanation that he had 
given it to his Pleader, Anand Sarup, and left 
itto his discretion to file in Court or not as 
he thought fit is unsatisfactory, and Anand 
Sarup, though examined, was not asked 
about it. 

(3) None of the witnesses produced regard- 
ing it swear to Bishen Dial’s signature or to 
having seen him write or sign it, and the 
witnesses are men of straw, whereas there 
are many respectable and wealthy persons in 
Katra Ashrafi, where this document was 
attested, whocould and should have been 
asked to attest so important a document. 


Mr. Shafi, while adopting these grounds for 
discrediting the document and the witnesses 
who give evidence relating to it, also contended 
that it was false because it was not referred 
to in the written statement Sled in the 
Cawnpore Court. He also contended that it 
was inadmissible in evidence for want of 
registration, and that even if it were not a 
forgery it had no evidential value inasmuch 
as it was written under undue influence, and 
ata time when Bishen Dial wagon bad 
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terms with Musammat Basanti. Finally he 
referred to a letter, dated Phagan Badi 15, 
Sambat 1965==20th February 1509 (page 144, 
Printed Book, Part I), and urged that as 
Bishen Dial was at Cawnporeonthe 20th Feb- 
ruary 1909, it was practically impossible for 
him to have executed or written the document 
Dl4 at Delhion the 22nd February 1809. 
In this last contention there is no foree. It 
is not known where Bishen Dial was before 
the 20th Febraary 1909 and itis obviously 
not impossible for him to have been at 
Cawnpore onthe 20th and at Delhi on the 
22nd February 1909. 

A perusal of the document itself shows that 
it does not profess to be anything more than 
an acknowledgment that a partition had been 
effected as far back as 1903, it does not 
create any right in any property and its 
registration was not compulsory. Itis simply 
a piece of evidence supporting the allegation 
that a partition had taken place some six 
yeara previously, 

Mr. Sheo Narain sonteaded on the other 
hand that Exhibit D.4 was written in the 
natural sequence of events ‘Therehad been 
some dispute about the ontstandings and 
other mattersand that these having all been 
satisfactorily settled, D14 was written in 
order to evidence the fact that the brothers 
had been separated. 

Its production in the Cawnpora Court was 
not necessary and evidently Anand Sarup 
regarded it as of no assistance in the question 
that wasthen before the Court, which was 
whether there had been a separation between 
Bishen Dial and his sons, on which point 
Bishen Dials written statement and Exhibit 
D12 (of whioh later) were considered all 
that was necessary. 


On the question of “undue influence” he 
pointed out thet Bishen Dialand Babn Lal 
were step-brothers and that the letter referred 
to by Mr. Shafi at page 144, Printed Book, 
Part I, dated 20th February 1909, is alone 
sufficient to show that Bishen Dial regarded 
the plaintiff, his grandson, with affection, and, 


-therefore, would be most unlikely to be in- 


finenced into executing a false document 
which would deprive the’ said grandson of so 
much property. Babu Lal’s explanation, it 
was contended, was a natural and a trne 
ane, and the Court below had omitted to 
notice that Anand Sarup had rot been 
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examined as a witness and that, therefore, 
no questions could have been put to him 
with regard to this document. Finally he 
urged that the witnesses who gave evidence 
with regard to this document were not 
“men of straw’— and that nothing had been 
deduced to show that they were in auy 
way partial to Babu Lal or inimical to the 
plaintiff- respondent. Now its non-production 
in the Cawnpore Court cannot be regarded 
as creating apy suspicion as to the genuine- 
ness of the document. It has been 
shown above that the Additional Subordi- 


nate Judge, Cawnpore, drew up a special. 


issue relating to the jointness of the Cawnpore 
shop, and there is nothing extraordinary 
in the fact that Bubu Lal’s legal advisers 
thought it unimportant for the purposes 
of that issue. There was no undue delay 
in its production in the trial of this case. 
Again the Trial Judge is wrong in thinking 
that Anand Sarup was a witness and could 
have been questioned about Exhibit D 14. 
Anand Sarup made certain statements it is 
true, but he did so merely as a Counsel 
and it is obvious that the parties could not 
have treated him as a witness on tliat 
account. 

As to the position and reliability of the 
witnesses, it is far from clear on what the 
learned District Judge based his finding that 
they were men of straw. 


The witnesses are D. W. No. 1 Chot» Lal, 
page 335, Part IJ, Paper Book; Hari Ram 
page 427, Part If, Paper Book; Sheo 
Narain, page 429, Part II, Paper Book, and 
Babu Lal, page 435, Part II, Paper Book. 
Chote Lal is a partner with his father-in- 
law and owns a 12-anna share in the 
business. Doubtless a firm of which he was 
formerly a member has closed its doors, but 
that is scarcely any reason for referring 
to him as a man of straw. 


Hari Ram pays Rs, 42 income-tax. Sheo 
Narain is the owner of a shop and though 
he does not state that he pays income-tax, 
the trend of the oross-examination would 
lead to the eonclusion that he did. As- 
suming, however, that he does not, there is 
nothing in his cross-examination to lead to 
the conclusion that he is a man who sould 
be readily bribed or coerced into sommit- 
ting deliberate’ perjury for the sake of Babu 


Lal. 
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In fact it can be said of all these three 
been shown 
suggesting that either of them is on par- 
ticularly friendly terms with Babu Lil or 
is in any way inimical to the plaintiff. 

` No doubt none of tbese witnesses say 
that Dl4 was written or signed by Bishen 
Dial in their- presence. 

‘Chote Lal, however, sete that he er 
as g witness at the instance of Bishen Dial 
who was then in Delhi, and that the signa-: 
ture on D14 ts that of Bishen Dial with- 
whose signature hé is conversant. 

He has sworn to Bishen Dial’s signature ` 
on other Exhibits as well, and his eviderce 
has not been shaken in cross-examination. 
Hari Ram also states that he attested the 
document at the instance of Bishen Dial 
who told him he had execnted it. He does 
not profess to be able to recognise the’ 
signature of Bishen Dial. 

Sheo Narain too says that he attested’ 
this document at the reqnest of Bishen: 
Dial, Mr. Shafi contended that though 
these witnesses were perjarers, they had 
not the courage to say that the ddcament 
had been written in their presence. The 
evidenca they give, however, if false, is’ 
sufficient to bring them within the law, so 
that it is difficult to understand why they 
should object to support a false case by say- 
ing that the docamsnt had been ey 
executed in their presence. 

Setting aside the evidence of Babu Lal, 
Mr, Sheo Narain pointed out that the allogas: 
tions made regarding this document were 
that it had been written as well ag signed 
by Bishen Dial. -Chote Lal had sworn to 
the signature, and though another Chote 
Lal (agentof the plaintiff in the Cawnpore 
suit) was also cognizant of Bishen Dial’s 
handwriting, he was not put inte the witness 
box to say that D14 was not in the 
writing of Bishen Dial. 

After giving careful consideration to this 
evidence there appears to be no reason for 
doubting its correctness and it must be held 
that Exhibit D14 is a genuine document 
executed by Bishen Dial. 

As to the contention that it was procur- 
ed from Bishen Dial through undue in- 
fluence it should be noted that there is no 
evidence to support the suggestion, and the 
letter at page 144, Paper Book, Part I, seem; 
to strongly indicate that Bishen Dial was 
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fond of his grandson the plaintiff, and, 
therefore, it. is difficulf to believe that he 
could have been influenced by Babu Lal 
into executing a false dooument that would 
result in depriving the boy of his rightful 


` ‘dues. 


The fact that he, at a later date, and 
shortly ‘before he died, executed a Will in 
which Babu Lal figures as executor cannot 
be regarded as casting any suspicion on 
‘Exhibit D14. The Will was executed at 
a time when he had made up his mind to 
contest the claim that was being advanced 
by the plaintiff or rather on his behalf by 
_ Musammai Basanti. He had been to Bombay 
and endeavoured to settle the dispute by 
offering a sum of Rs. 30,000 to Musammat 
Basanti’s brother for the boy—his efforts 
had proved futile and doubtless at that 
time he had desided to join forces with 
Babu Lal and to resist a claim (according 
. to him an unjust claim) that was being 
advanced by Musammat Basanti. The next 
document: for consideration is Exhibit D13, 
dated 17th May 1909. This is a receipt 
executed by Musammat Indri, widow of Brij 
‘Mohan in favour of Jodh Raj-Jai Narain 
acknowledging having received Rs. 5,086-6-0 
in final settlement of the winding up proceeds 
of the firm of Jai Narain-Brij Mohan. 

That it was duly executed cannot be 
“denied but it was contended that Musammat 
Indri had been induced to give the receipt. 

In order to understand what this dosu- 
ment is, it will’ be necessary, to give the 
history of the shop to which it relates, wz, 
Jai Narain-Brij Mohan. 


After the separation between Jai Narain 
and Sanhai Ram in 1960 Sambat=-1903 
A. D. Brij Mohan ran away from his father’s 
house in Cawnpore and with Rs. 1,700 
game to Delhi, where he opened a shop to 
which he gave the name of Jai Narain- 
Brij Mohan. This wasin May 1904, On 
30th May 1904 Jai Narain issued a notice 
(Exhibit D20, Paper Book, Part 1, page 
193), in which he informed the public that 
this shop had been opened and given his 
name without his permission or sonsent 
and that he had no concern with it. On 
Ist August 1904, Brij Mohan replied to 
this notice by publishing Exhibit P17 
(page “104, Paper Book, Part I), in which 
he stated that he had opened the shop at 
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the instance of Jai Narain. He then gave 
a list of shops and announced that he was 
a co-sharer in all of them and that he 
would continue to beso ‘unless they Separate 
me altogether and deliver my full share 


‘into my possession.” 


Brij Mohan died on 22nd June 1905 and 
the allegation is that Bishen Dial and 
Ram Partab (brother of Musammat Indri) 
came to Delhi and obtained the assistance 
of the firm of Jodh Raj Jai Narain in the 
winding up of the business of Brij Mohan. 
Tbe accounts relating to the winding up are 
at pages 521 to 545 (Paper Book, Part IIL) 
and show that the goods were sold by 1964 
Sambat, whereas the receipt denoting the 
final payment (after charging brokerage or 
commission) was executed on 17th May 
1909. 

Mr. Sheo Narain explained the delay by 
saying that the family was not on good 
terms during the interval and that, there- 
fore, the payment was not made till Bishen 
Dial had finally settled the dispute by the 
execution of Exhibit D14, 

Mr. Shafi on the other hand contended that 
this document D13 was oollusive and that 
Musammai Indri stood so obviously to gain 
that she naturally was ready enough to fall 
in with Babu Lal’s wishes. 

This document was attested by Bishen 
Dial. Now though there is some force in 
Mr. Sheo Narain’s contention, nevertheleas 
the late stage at which the payment was 
made leads irresistibly to the conclusion that 
the receipt was obtained in order to be nged 
asa piece of evidence in this oase, and 
consequently Exhibit D13 cannot be held 
to have any great evidential value. 

“Next for consideration are the letterg 
which have been referred to by the Counsel. 
It may be premised that these letters are 
in consonance with the views advanced by 
either side. 


Mr. Sheo Narain contended that they 
clearly indicate that a partition had been 
effected between Jai Narain and his sons 
by which the whole of Jai Narain’s akate 
amounting to three lakhs had been divided 
between the three sons Bishen Dial, Sri 
Ram and Babu Lal, Jai Narain continuing 
to live with the two latter, the sons of hig 
second wife. Bishen Dial was given the 
Cawnpore concern while the two concerns 
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in Delbi remained with the otber two 
‘brothers. Hach brother was to get 
one lakh. 


Bishen Dial accordingly took over the 
Cawnpore shop. It must be admilted that 


the letters are compatible with this 
theory. 
‘Mr. Shafi on the other hand urged that 


as Bishen Dayal had been managing the 
Cawnpore. business before Sanahi Ram 
divided off, he continued to look after that 
concern while the others continued in Delhi. 
Again it muot bs admitted that the letters 
may bear that construction. At the same 
time it has to be borne in mind that the 
view taken of Exhibit Dl4 has a very 
important bearing on the meaning of this 
correspondence. 

For instance in letter C K page 189, Paper 
Book, Part I, Sri Ram writes to Bishen 
Dial on 19th July 1902: “You have written 
that the item of Rs. 30,000 of Cawnpore 
would remain with you ..,... the amount in 
our opinion stands thus. Rs. 35,000 are due 
from the shop at Calentta, Rs. 40,000 are due 
from the shop at Delhi, Rs. 20,000 of 
Delhiwala are due from Sada Sukh Parakh. 
About Rs. 10,000 ont of the account of 
Sada Sukh Parakh are dus by Delhiwalas, 
The property is worth about Ra. 8,050 or 
Rs. 9,000. Thus the above three items come to 
Rs. 95,000...... How have you made the 
account you are the person who know 
Woeii o 


If D14 is genuine, Mr. Sheo Narain’s 
contention is considerably strengthened and 
this letter indicates that Bishen Dial had 
been complaining that he had less than his 
share, whereupon Sri Ram explained to bim 
that the lakh was really made up and 
that it was Bishen Dial who should know 
best the state of affairs in Cawnpore. It 
would serve no good purpose to detail all 
the letters that haye been referred to, 
Each one of them has been carefully 
considered in all its bearings and as has 
been said above the construction to be 
placed on each to a considerable extent 
depends on the view taken of Exhibit D14. 
This has been held to be gennine and, 
therefore, it follows that the letters must 
be regarded as strengthening the view that 
a partition did as a matter of fact take 
plase, 
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Some of these letters show that Bishen 
Dial went to Calcutta. He had been in 
charge of the Cawnpore shop, which it is 
said bad fallen to his share. It was, there- 
fore, perfectly natural aud indeed to be 
expected that he would go to Calcutta and 
assist Sanahi Ram in separating and 
settling up the joint business. Similarly 
the suit filed in Caleutta by Harsukh Rai 
and others against Sanahi Kam and others, 
the plaint in which is: printed at page 
126, Paper Bonk, Part I, clearly shows 
that Bishen Dayal’s presence at Caleutta 
was necessary. That suit related to dealings 
with the Cawnpore shop between 1954- 
Sambat and 1960 Sambat, and whether there 
had been a partition or not Bishen Dial 
was obviously the best man to attend to 
the claim advanced. 


The letter dated 15th October 1906 
clearly refers to this dispute and Mr. Sheo 
Narain’s contention that this indicates a 
partition is not without force. Sanahi Ram 
wrote to Delhi for money on account of 
this case and was referrei to Cawnpore, 
Doubtless this is compatible with Mr. 
Shafi’s theory, but the balance of probability 
is in favour of the opposite view. 

Nor can the pleas in the Calentta suit 
really assist the plaintiff to any extent. 
They appear to be oral pleas filed by’ 
Counsel and are not verified. It is im- 
possible to draw any inferences one way 
or the other from them in such circum- 
stances, 

Mr. Shafi then took us through (1) P, 
10, page 94, Paper Book, Part I (which, 
however, appears to be of no assistance), (2) 
P. 11, page 85 (idem), dated 8th August 
1903, whieh refers to old accounts which 
Cawnpore was asked to settle and, if any 
thing, assists the appellant-, (3) Exhibit C, 
dated 4th January 190>, Paper Book, Part 
I, pages 105, 306, and contended that the 
referenco to a “Commission agency’ ” indicates 
jointness— the translation of this is erroneous 
and the original shows that Bishen Dial 
may have been asked to assist in appointing 
au agent, There would be nothing strange 
in the Delhi brothers asking Bishen Dial 
io do this for them. The separation cid 
not necessarily mean that the family were 
on hostile terms at that date. 

Their Nos, 1133 (page 100), 1147 (page 
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198), 113: (page 101), 1139 (page 199), 
1129 (page 102', 1108 (page 109), 1104 
(page 111), 1097 (page 118) and others 
referfed to in the judgment were discussed 
as well as Nos. 1094 (page 110), 1110 (page 
115), 1014 (page 98), 1009 (page 107), 1095 
(page 1.7) and 1111 (page 108). 

As has been said above all the corres- 
pondence has been carefully sonsidered and 
on the whole indicates that a partition 
had been effected. i 

Mr. Shafi soughtto show that the Delhi 
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concerns were financing Cawnpore and 
other shops connected therewith such as 
Jai Narain-Brij Mohan (Delhi) and Jai 


Narain-Murli Dhar at Kalpi. 

Letter No. 1118, page 89, and the accounts 

at page ¢8 indicate something quite differ- 
ent as also do Exhibit P, W. 2, page 191, and 
the accounts, page 35. It seems clear that 
these payments were being made by Delhi 
to Kalpion behalf of Cawnpore, as Kalpi 
was in need of money and Delhi owed 
Cawnpore money in accordance with the 
arrangement at the time of separation. It 
is significant that in both instances Babu 
Lal-Deoki Nandan are sending money to 
Kalpi to be credited tothe old firm of Murli 
- Dhar-Deoki Nandan. There is thus no real 
reason for supposing that the shop at Kalpi 
was in any way financed by Delhi as a 
branch of Delhi. 
_ That some sort of dispute arose be- 
tween the sons of Jai Narain soon after 1903 
is ‘beyond doubt and there is nothing on 
the record to show that this dispute was 
not in connection with a partition. It is 
evident that Bishen Dial and his sons 
considered that the Cawnpore shop had 
less money than was anticipated. This is 
indicated by Exhibit C (K) (page 139, Paper 
Book, Part I), Brij Mohan came to Delhi 
and opened a shop as has been shown 
_ above. This led to the n:-tice issued to the 
public referred t> bove. 


Jai Narain then applied on 26th August 
1904to the Income-tax authorities and asked 
that the shops be all separately assessed. 

It is not necessary, however, to discuss 
this question at length, inasmuch as it 
really does not afford any substantial assist- 
ance to either side, 

In 1907 the situation became more acute 
and Bishen Dial was induced by his son 
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to consult a Pleader and issue a notice, 
See letter No. 1161 (page 132), dated 19.h 
July 1907, in whioh Bishen Dial refers to 
the fact that a suit was imminent and 
that a notice had been senb as directed by 
you.” 

This notice is at page 302, Paper Book, 
Part I, dated 19th July 1967, and was sent 
by Babu Peare Lal to Deoki Nandan. It 
is significant that no notice was sent to Sri 
Ram or Babu Lal. Deoki Nandan replied 
through Mr. Kirkpatrick on 20th July 1907 
(page 136, Paper Book, Part 1), pointing 
out that he had no concern with Bishen 
Dial who should settle hisown dispute with 
his brothers if he had any olaims against 
them. 

Then the correspondence shows that 
efforts were being made to get the matter 
sattled through some friendly intervenor. 
In 1928, Sri Ram died and a few months 
later the death of Murli Dhar took place. No 
suit was brought and in February 1909 
Exhibit D 14 mas written. There seems a 
good deal of force in Mr. Sheo Narain’s 
contention that Murli Dhar was really at 
the bottom of the trouble between Bishen 
Dial and his brothers, and that as soon 
as he died an amicable arrangement of their 
differences was speedily brought about. 

That these differences related toa divi- 


. sion of the property seems to be beyond 


question. This is the account of it given 
by Babu Lal and against his version there 
is no evidence, while it is supported by 
the notice issued by Brij Mohan in 1904 
in whish he claimed to be a _ co-sharer 
until he had been given his full share. 


There was some discussion regarding the 
changes in the names of the shops that took 
place from time to time, Mr. Shafi admit- 
ted that these changes might have been 
due to a partition, but also argued that 
the introduction of strangers into the busi- 
ress would also have given occasion to 
such changes. It is not, however, necessary 
to discuss this matter, as it is not now 
of muchimportance. The fact that changes 
did take place assists the appellants to a 
small extent, but the point by itself is of no 
great value. 

The written statement prepared for Bishen 
Dayal in the proceedings at Cawnpore was 
also discussed at some length. After an 
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examination of the evidence relating to it 
there is no reason to doubt that it was 
prepared on the instructions given by Bishen 
Dial himself ,ta his Pleaders. 
the partition is admitted, but this admission 
is of small value in comparison to the 
one made in Exhibit D 14, 

In: éonclusion, the admissions made by 
Bishen Dial, the finding that the shop at 
Cawnpore was separate from the Delhi 
concerns, the correspondence on tbe record 
and the various entries in the aecounts, 
relating to the dealings between these 
several shops, and the evidence on the 
record leave no doubt in my mind that 
there had been ‘a partition between the 
three brothers Bishen Dal, Sri Ram, and 
Babu Lal effected in 1903 by Jai Narain 
and I would, therefore, accept this appeal and 
dismiss “the  plaintiff’s suit with oe 
throughont. 

' BROADWAY, J.’ ‘agree: generally in ihe 
foregoing judgmertt and in dismissing the 
plaintiff's suit with costs throughout. 

Appeal accepted, 
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CALCUTTA. HIGH COURT. ; :. 
Roug Nisi- No. 268. 01917. Te Na 
July.9, 1917. i oe 
Present: :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson... 
SURENDRA NATH BHAUMIK AND 
ANOTHER — PLAINTIFFS-—~ PETITIONERS 
VETSUS . : 
‘GAYESHUDDIN—Darenpayt— 


Opposite PARTY. 

Small Cause Court, jurisdiction of—Landlord and 
tenant—Sutt for damages for cutting down trees. 

: A suib bya landlord against a tenant for damages 
for cutting down trees on i his holding does not lie in 
a Small Cause Court, where the relief claimed depends 
upon the determination of the status of the defend- 


ant as a tenant, [p. 495, col. 1.] 

Rule against the order of the Munsif, first 
Court, Rangpur, in Suit No. 1029/1284 of 
1916. 

: FACTS.—This was a Rule granted by 
Movkerjee and Beachcroft, JJ., on 80th 
March 1917 against the judgment of Babu 
Gopal Chandra Basu, Small Cause Oourt 
Judge of Rangpur, dated the 18th December 


1916. 
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The plaintiffs were executors to the 
estate of a deceased lady. The defendant 
was an ordinary rawat under this estate. 
The plaintiffs sued the defendant in the 
Small Cause Court of Rangpur for damages 
of Rs, 20 for cutting down and appropriating 
a mango tree standing on the ratyate-holding 
of the defendant. The Small Cause Court 
Judge held that as the defendant’ filed rent 
receipts showing payment of rent ata uni- 
form rate for over 20 years, he had the right 
to sub down trees. The Small Cause Court 
Judge in his judgment said: “The defendant 
has filed rent receipts from 1294 of the time’ 
of the plaintiffs’ predecessor Bipad Nashini, 
to show that he has held the land at the | 
same rent for over 20 years. I think, there- 
fore, that the defendant has the right to cut 
down timber trees.” 


The Rule came up for hearing before 
N. R. Chatterjea and Richardson, JJ. 


Babu Mohini Mohan Bhattacharjee, for the 
Petitioners.—-The status ofa tenant cannot be 
determined ina Small Cause Court suit when 
the relief claimed by the plaintiff depends 
on the determination of a question of status 
or.title. Sestion 23 of . the. Provincial Small 
Cause Court Act allows tha,return of the 
plaint for presentation to the proper Court, 
Even supposing. that the Small Cause, Court. 
ean incidentally determine 8 question of 
status, in the.. present: case there were no 
materials- before the Court, sufficient for the. 
purpose.. The only material before, the 
Court in this suit is the payment of a uni- 
form rate of rent for about 30 years. This. 
certainly is insufficient to raise a presump- 
tion as to the fixity or permanence of the 
holding. Such a presumption based simply 
on the payment ọf a uniform rate of rent 
for over 20 years would be valid only in a 
suit under the Bengal Tenancy Act under 
section 50, clause (2), of that Act. But this 
presumption does not arise ina Small Cause 
Court suit. See Nilmani Maitra v. Mathura 
Nath Joardar (1). It is true that the Court may 
presume any fact which it thinks likely to have 
happened, regard being had to the common 
course of nataral events, and the presumption 
as to the fixity of a holding may be based 
on this principle. Mere payment of a 
uniform rate of rent for over 20 years, how- 


(1) 5 0. L. J. 418. 
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ever, is not sufficient to raise a presumption 
of this sort. If the uniformity of the rate of 
rent continues for 50 or 61) years, if improve- 
ments have been effected or transfers recog- 
nised, a presumption about the fixity of the 
holding may be valid, vzde Buzlul Karim v, 
Satish Ohandra (2). The case reported as 
Radhika Nath Roy v. Samir Fakir (8) is 
distinguishable from the present case on this 
prinsiple. “There the existence of the holding 
is dated from 1278,” also “the defendant 
produced an zjara patta granted by him in 
favour of one Rashul Mahmud in 1302. In 
this document there was a recital that he 
mortgaged the property in question to the 
above lessee in 1299.” 


JUDGMENT. 


No one appears to show cause. We think 
that the questions raised in the case cannot 
be finally d-termined by the Court of Small 
Causes. 

We set aside the judgment and decree of the 
Court below and direct that the plaint be 
returned to thé plaintiff to be presented to a 
Court having jurisdiction to determine the 
questions raised in the case under the pro- 
yisions of section 23 of the Provincial Small 
Cause Court. The petitioner, however, must 
pay the costs .of the opposite party in the 
Court below. within a fortnight of the arriyal 
of the record in the Court below, and if the 
costs are not so paid the Rule will stand dis- 
charged. 


Plaint returned. 
@) 10 Ind. Cas. 325; A W. N. 752; 18 0, lu J, 
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ie PATNA HIGH COURT. 
- APPEAL FROM APPELLATE Deores No, 1301 
or 1916, 
May 24, 1917, 
Present:—Mr, Justice Chapman and 
Mr. Justice Atkinson. 
SHEO SAHAI MISIR AND orHers-—~ 
PLAINTIFFS — APPELLANTS 
versus 
BAJO SINGH AND OTHERS —— 


DEFENDANTS—RESPON DENTS. 
Landlord and tenant—Zurpeshgi lease, construction 
of —Lessee under zurpeshgi lease, rights of, nature of. 
Under a zurpeshgi lease A entered into possession 
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of the land in order to secure repayment of the 
advance that he had made to B. He was required to 
cultivate the land and to pay merely a nomina 
annual rent of Rs. 2-4-0: 

Held, that the object of the zurpeshgt lease was 
not to create the relationship of landlord and tenant 
but to provide a security as between debtor and 
creditor and that this being the governing intention 
between the parties to the contract, A had entered 
into possession in the capacity of a mortgagee and 
not as @ raiyat and consequently was not entitled to 
> occupancy rights in the land. [p. 496, col. 
2. 


Appeal against a decision of the Additional 
Subordinate Judge, Gaya, dated the 25th 
September 1916, reversing that of the 
Munsif, Gaya, dated the 24th January 1916. 

Messrs. Kulwant Sahay and Rai Guru Saran 
Prasad, for the Appellants. 

Mr. Haribhusan Mukerjee, for the Respond- 
ents, 


JUDGMENT. 


Arkinson, J.—This suit was instituted by 
the plaintiff for a declaration of title to 34 
bighas of land situated in Mouzah Hardia 
and-consequential thereon for recovery cf 
khas possession of same from the defendants, 
who are alleged to have been in possession 
of the lands in suit as trespassers. . The 
original proprietors of the land in suit 
granted a zurpeshgz lease which expired in 
the year 1883. Another zurpeshgi lease refer- 
able to the land now in suit was.created on 
the 14th April 1883, -A third zurpeshghz lease 
was made on the 6th July 1892 to the 
defendant No. 1, for a. period of nine 
years from 1300 to 1808 to secure an 
advance of Rs. 250 at an annual rent of 12 
annas. Of this 12 annas 7 annas was pay- 
able for road cess and 5 annas to the 
rent. This 
lease .expired in the year 1900, and when 
the proprietors were unable to discharge 
their liability on font of the zurpeshg: lease 
of the 6th of July 1892, they executed a fresh 
lease on the 19th May 1900 in consideration 
of an advance of Rs. 350, Rs. 250 whereof 
was to satisfy the money due under the 
previous zurpeshgt lease coupled with a cash 
advance of Rs. 100 and the rent reserved by 
this zupeshg? lease of the 19th May 1900 
was Rs. 2-4-0. The plaintiff acquired by 
purchase the interest of the original 
proprietors in the lands in suit onthe 19th 
June 1911; and on the 30th May 1912 
the plaintiff tendered to the defendants 
the fall amount that was due and owing to 
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to them secured by the zurpeshgi lease of 
the 19tb May 1900. Tbe defendants 
contend that they have acquired in the 
lands in suit oceupaney rights by virtue 
of the provisions of the zurpeshg: lease. of 
1900, and that they are not Hable to be 
ejected therefrom. The plaintiffs on the 
other hand contend that the defendants 
never occupied the echaraster or position of 
tenants; and that they entered on the lands 
in suit under the zurpeshg: lease of the 19th 
May 1900 in the capacity of mortgagees to en- 
able them to realise, ont of the security 
provided by the zurpeshgi lease, the amount 
of the advance which they had made to 
the plaintiff's predecessors-in-title, and 
that the term of the lease having expired and 
the debt due having been discharged by 
‘payment to the defendants, the plaintiff, 
therefore, is entitled to recover possession 
of the landsin suit from the defendants. 
The learned Munsif held that the position 
of the defendants in respect of the lands 
in suif vas merely that of mortgagees in 
possession under the usufructuary mortgage, 
and that they could not acquire occupancy 
rights therein. The learned Subordinate 
Judge, however, took a different view, and 
he held that on the construction of the 
zurpeshgt lease of the 19th May 1900 the 
defendants were occupancy razyats, and accord. 
ingly he dismissed the plaintiff’s suit. 
Everything depends in cases of this kind 
upon the construc ion of the particular docu- 
ment in question: but having regard to the 
decision of the Privy Council reported as 
Bengal Indigo Company v. Roghobur Das (1), I 
think a general principle may be laid down. 
Their Lordships in that case were consider- 
ing a case exactly similar in character to 
the one which we have before us; and 
their Lordships say: “We see no reason to 
differ from the view expressed by the 
learned Judges of the High Court, to the 
effect that the leases in question were not 
mere contracts for the cultivation of the land 
let; but that they were also intended to con- 
stitute, and did constitute, a real and valid 
security to the tenant for the principal 
sums which he had advanced, and interest 


thereon. The tenants’ possession under 
them was, in part at least, not that of 
cultivators only, bunt that of creditors 


(1) 24 0. 272; 1 C. W. N, 88; 23 I. A. 168; 7 San P, 
O, J. 94; 12 Ind, Dec. (x. s.) 848, 
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operating repayment of the debt due to 
them, by means of their security.” 

Now in the present case the defendants 
primarily éntered into possession %f the 
land in suit to secure repayment of the 
advance that they had made. No doubt there 
was a letting of the land in a sense and 
they were required by the terms of the 
surpeshgt lease to cultivate the lands and 
to pay merely a nominal annual rent, 
which in the case of the last zurpeshgz 
lease of the 19th May 1900 was 
Rs. 2-4-0. The defendants were bound to 
cultivate the lands and they were to 
remain in possession until the date 
of repayment, namely, 1318, nine years 
from the date when the zurpeshgi lease 


-was granted. The primary object of the 


zurpeshgt lease in this case was not to 
create the relationship of landlord and 
tenant but it was to provide a security 
as between debtor and creditor, Orcs you 
arrive at that conclusion as being the 
governing intention between the parties to 
the contract, it is reasonably clear that 
the defendants entered into possession in 
the capacity of mortgagees and not as 
raryats, and consequently they are not 
entitled now to claim occupancy rights as 
against the plaintiffs in the lands in suit. 
No doubt the Record of Rights is in the 
defendants’ favour, but upon a true con- 
struction of the zurpeshgz lease of the 
year 1900 it is tranSparently clear that 
the entry in the Record of Rights is erroneous 
and the entry in the Record of Rights 
cannot operate to override the legal 
construction which the contract ean alone 


‘bear; and we are of opinion that the defendants 


are not entitled to be regarded as os- 
cupaney raiyats in respect of the lands 
in snit. We have had in „the case 
immediately preceding this the same point 
for consideration which arises in this case 
for our decision, and the view which was 
expressed in that case applies to the pre- 
sent one; and, therefore, we think that the 
learned Judge was erroneous in the con- 
clusion at which he arrived. This appeal 
is allowed with costs and we direct that 
the judgment and decree of the learned 
Munsif be restored, 
CHAPMAN, J.I agree. 
Appeal allowed, 
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CALCUTTA HIGH COURT. 
Roures Nisi No. 732 op 1916. 

4 February 12, 1917, 
Present:— Mr, Justice N. R., Chatterjea and 
Mr, Justice Newbould. 

PYARI MOHAN KUNDU ~ DEFENDANT 

No, 2— PETITIONER 
versus 
KALU KHAN AND OTARRS—-PLAINTIFFS AND 

- Derenpant No. 1-—Opposirs PARTIES. 

Civil Procedure Code {Act V of 1908), O. XLVI, 
r. 1—Review, application for, whether can be heard 
after appeal is preferred against decree—Appeal. 

A Court has power, and in fact is bound, to proceed 
with-an application for review of its judgment, 
notwithstanding the fact that an appeal has been 
subsequently filed in the case by the applicant for 
review. [p. 498, col. 2,] 

But that power of the Court exists so long as 
the appeal from its decree is not heard, because 
once the appeal is heard, the decree in appeal is 
the final decree inthe case and the application for 
review of judgment ofthe Court of first instance 
can no longer be proceeded with. On the other hand, 
if the application for review is succesaful, the appeal 

referred by the applicant for review cannot proceed. 
.p 498, col. 2.] 
Sub- 


Rule against the order of the 
Judge, 2nd Court, Backergunge, in Review 
Case No. 65 of 1916. 

FACTS of the 
judgment. 

Babu Dwarka Nath Chuckerbutiy (with him 
Babu Romesh Chunder Sen), for the Peti- 
tioner.—The Subordinate Judge had juris- 
diction to dispose of the application for 
review on the merits and he failed to 
exercise that jurisdiction. M 

The application for review was filed on „the 
26th June 1916 and it was registered on the 
30th June 1916, and on that date notise was 
directed to be issued to the opposite party. 
The second appeal in this Hon’ble Court was 
filed on the 4th July 1916. Thus on tbe 20th 
June 1916 the petitioner not having appealed 
from the decree was competent to apply 
for review of judgment and the Court 
had jurisdiction to entertain that application. 
How was that jurisdiction taken away? 
The subsequent filing of the second appeal 
could not take away the jurisdiction to 
entertain the application which .bad been 
already entertained. Section 1l4and Order 
XLVII, rule 1, Civil Procedure Code, do 
not contain any such provision. The law 
was the same under section 376 of the 
Aat of 1859. : 

The Court not only may but is bound 

to dispose of the application for review 


32 


case appear from the 
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which was filed before the appeal was filed. 
See the Full Bench case of Bhurrut Chunder 
Mojoomdar v. Ram Gunga Sein (1) and Thacoor 
Prosad v. Baluck Ram (2), which has been 


followed by all the High Courts. See also 
Ohenna: Reddi v. Pedda Obi Redd: (3); 
Narayan Purshottam Gargote v. Daxmtbar 


Datto Bhagwan (4°, Kanhaiya Lal v. Baldeo 
Prasid (5), Sarat Ohandra Dhal v. Damodar 
Manna (6). 

The subsequent filing of the appeal does 
not make the application for review m^ 
competent, but on the contrary, if that 
application succeeds and the judgment 
and decree are set aside or modified, the 
appeal becomes incompetent. The ques- 
tions raised in the application for »eview 
may be questions of law as well as ques- 
tions of fact, which are not open to criticism 
in second appeal. How are findings of fact 
of the lower Appellate Court which are 
apparently erroneous be set right except 
by an application for review? If, on the 
other hand, the filing of the second appeal 
be delayed until the disposal of the appli- 
cation for review, very probably the time 
for appealing will expire and the appeal 
will become time-barred. The only feasible’ 
safe course is that adopted in the present’ 
case, vizą to apply for review of judgment 
frst and then file the second appeal, and 
if the former succeeds then withdraw the 
appeal but if that fails, to proceed with 
the appeal. In the present case the peti- 
tioner is prepared to give an undertaking 
not to have the appeal heard until the 
application for review is disposed- of and 
if it succeeds and the decree is set aside, then 
to withdraw the appeal. 

Babu Ramant Mohan Chatterjee, for the 
Opposite Party.—T'he fact of the filing of 
the appeal shows that the petitioner did 
not want to proceed with the application for 
review. The learned Additional Subordi- 
nate Judge’s order shows that the peti- 
tioner’s karmachart informed the Court that 
a second appeal had been filed. 


(1) 5 W. R. 59; B. L. R. Sup. Vol. 362. 
(2) 12 0. L. R, 64. , 
(3) 2 Tnd. Cas. 802; 32 M. 416; 6M. L. T. 130; 19 
M. L. J. 388. - 
(4) 23 Ind. Cas. 513; 38 B. 416; 16 Bom. L. R. 89, 
b) 28 A. 240; A. W. N, (1905) 265. 
ta) 12 0. W. N. 885. 


+ 
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[OsatrersEA, J.—The application has 
been rejected on the ground that the 
Court had no jurisdiction to entertain if 
and not on the ground that it was not 
pressed. The karmachart only stated what 
was a fact. | i 

The petitioner is simultaneously trying 
two remedies. He can raise the same ques- 
tions in the second appeal. The applica- 
tion for review is unnecessary. Moreover, 
a party who has appealed cannot go on 
with an application for review of judg- 
ment. Such a course is probibited by 
section 114 and Order XLVIJ, rule 1. 

JUDGMIENT.—We are invited ju this 
Rale to set aside an order passed by the 
Court below refusing to hear an applica- 
tion for review of a judgment presented 
to it by the petitioner, on the ground 
that an appeal had been preferred against 
the deeree to this Court. The application 
for review, it appears, was filed on 25th 
June 1916 and the appeal to this Court 
was not preferred until the 4th of July. 
The application for review, therefore, was 
filed before any appeal was preferred 
to this Court. Section 114, Civil Procedure 
Code, lays down that “Any person con- 
sidering himself aggrieved by a decree «or 
order from which an appeal is allowed by 
this Code, but from which no appeal has 
been preferred, may apply for review 
of judgment.” It is elear from that sec- 
tion that an application for review can 
be made before any appeal has been pre- 
ferred. That being se, the question is 
whether there is anything in the Civil 
Procedure Code to prevent the Court from 
proceeding with the application for review 
notwithstanding the pendency of the appeal. 
The question has been considered in several 
cases. One of the earliest cases in this 
Court is Bhurrut Chunder Mojoomdar w, Ram 
Gunga Sein (1) where, in delivering the 
judgment of the Full Bench, the learned 
Judges observed: “it is clear that, if a 
review be applied for in proper time, and 
before an appeal has been preferred, the 
Judge is uot prevented from proceeding 
upon the application for review by the 
subsequent presentation of appeal, and he 
has full power, and is bound to proceed 
under the application for review.” That 
case was decided under Act Vill of 1859; 
but, so far as this question is concerned, 
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section 376 of that Act has substantially 
been re-enacted in section 114 of the present 
Code. See also Thacoor Prosad v. Baluck Bam 
(2), Sarat Ohandra Dhal v. Damodar Manna(6). 
The same view has been taken in the Bom- 
bay and Madras High Courts. See Narayan 
Purshottam Gargate v. Laxmibat Datto Bhagwan 
(4) and Chenna Reddi v. Pedda Obi Reddi 
(3), the last one being a decision of the 
Full Bench. We agree with the obser- 
vations made in that case and which run 
as follows: “The Legislature has thus 
conferred upon the party a right to apply 
for review and upon the Court jurisdic- 
tion to entertain the application, and has 
directed how it shall be dealt with. When 
a right and a jurisdiction are conferred 
expressly by Statute in this way, it appears 
to me that they cannot be taken away or 
out down except by. express words or 
necessary implication, There are no express 
words and the question, therefore, is—is there 
any necessary implication? No such im- 
plication arises from the terms of section 
623 itself which provides by way of ex. 
ception, that, in certain cases, an application 
for review may be made even after an. 
appeal las been filed and if the Court 
can proceed to hear such an application, 
why not also an application made  befora 
the filing of- an appeal?” Having regard 
to the terms of the section and the cases 
referred to above, we are of opinion that 
the Court has power, and in fact is bound, 
to proceed with the application for review, 
notwithstanding the fact that an appeal 
has been subsequently filed in the ase. 
But that power exists so long as the 
appeal is not heard, because once the appeal 
is heard, the decree on appeal is the final 
decree in the case, and the application for 
review of judgment of the Court of frst 
instance can no longer be proceeded with. 
Whether it can be so proceeded with (after 
the appealis heard) in cases coming under 
Order XLVI, rule 1 (2), itis unnecessary for 
us to consider: On the other hand, if the 
application for review is successful, the 
appeal cannot proceed. See Kanh sya Lal 
vy. Baldeo Prasad (5). The appeal in the 
present case has not yet been heard under 
Order XLI, rule 11, Civil Procedure Code.’ 
The appellant undertakes to have the 
hearing of the appeal stayed until the 
devigion of the application for review. We, 
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therefore, make the Rule absolute, set aside 
the order of the lower Court and direct 
that the application for review be taken 
-up and disposed of without delay. The 
petitioner is entitled to his costs in this 
Rule from the opposite party. We assess the 
hearing fee at one gold mohur. 

Let the resord be sent down without 
delay. 

Rule made absolute, 


PATNA HIGH COURT. 
LETTARS Patent Arrear No. 60 or 1917. 
May 30, 1917. 

Present:—-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Mullick. 
RAJA SINGH—Appencaat 
VErSUS 


KISHUN BEHARI LALL—Responpenr. ` 

Bengal Tenancy Act (VIII B.C. of 1885), ss. 50, 105, 
109—Fair and equitable rent, settlement of—Appeal 
from decision of Revenue Oficer- Appeal, second, whe- 
ther lies to High Court. 

An application under section 105 of the Bengal 
Tenancy Act was made by the appellant to the 
Assistant Settlement Officer to settle a fair and 
equitable rent in respect of the land held by the 
respondents, who contended that they were fixed rate 
tenants of the land. The Assistant Settlement Officer 
held that the respondents had failed to prove that 
they were fixed rate tenants and settled Rs. 5-10.0 
as afair and equitable rent. The respondents did 
not appeal to the Special Judge. The appellant 
appealed contending thata higher rent should have 
been fixed, and the Special Judge raised it from 
Rs. 5-10-0 to Rs. 8. In second appeal the respondents 
urged successtally that they were fixed rate tenants. 
The appellants appealed -under clause 10 of the 
Letters Patent: 

Held, that the respondents had no right to bring 
before the High Court in appeal the question whether 
they were fixed rate tenants or not, as they had not 
appealed to the Special Judge and, therefore, the only 
question which the High Court should have con- 
sidered was the question whether a fair and equitable 
rent had been fixed. [p. 500, cols. 1 & 2.] 


Per Mullick, J—-Under section 109 of the Bengal 
Tonancy Act there is no second appeal to the High 
Court against an assessment of fair and equitable 
rent. (p. 500, col. 2.) 

That class of cases which directs that in construing 
section 50 of the Bengal Tenancy Act small variations 
of rent are not to betaken into account does not 
touch a case where the variation isas muchas six 
annas on an alleged rental of Rs. 2-8-0 per bigha. 
[p. 500, col. 2; p. 501, col. 1.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justico Atkinson, dated the 27th 
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February 1917, in Second Appeal No. 3754 
of 1913. 

Mr. Abani Bhusan Mukerjee, for the Appel- 
lant. 

Mr, Sushil Madhab Mullick, for the 
spondent. 


Re- 


JUDGMENT. 

Cuamier, ©. J.—This is an appeal against 
a judgment of a learned Judge of this 
Court setting aside decisions of the Special 
Judge of Shahabad and Assistant Settle- 
ment Officer of Shahabad. The appellant 
and o'hers applied tothe Assistant Settle- 
ment Officer under section 105 of the Bengal 
Tenancy Act to settle a fair and eqnitable 
rent in respect of the land held by the 
respondents, which appears to measure about 
21 bishas. The respondents contended that 
they were fixed rate tenants of the land 
and that the appellants were not entitled 
to ask the Court to settle a rent in 
respect of the land. The Assistant Settle- 
ment Officer held that the respondents had 
failed to prove that they were fixed rate 
tenants of the land and he set himself 
to- enquire what would be a fair and 
equitable rent. He says, “taking all the 
circumstances of the caseinto consideration, 
I settle Rs. 5-10-0 as a fair and equitable 
rent of the land in suit. Hach party to 
bear its own costs.” The respondents did 
not appeal to the Special Judge at all. The 
appellant and others appealed, contending 
that a higher rent should have been fixed. 
The Special Judge on appeal raised the 
rent from Rs. 5-10 0 to Rs. 8, that is, from 
Rs. 2 8-0 a bigka to Rs. 3 8-0 a bigha or there- 
abouts. From the judgment of the learned 
Special Judge it appears thal the respondents 
in this Court contended that they were 
fixed rate tenants. It appears to me that 
such a contention was not open to them at 
all. It is suggested by Mr, Mullick in this 
Court that as the respondents were entitled 
under Order XLT, rule 22, to support the 
decree of the Assistant Settlement Officer on 
any ground decided against them in the Court 
below, they were entitled to plead and shew, 
if they could, that they were fixed rate 
tenants. It appears to me that by shewing 
that they were fixed rate tenants they were 
not supporting the decree of the Assistant 
Settlement Officer at all. That officer had 
fixed what he considered a fair and equit- 
able rent in respect of the land and had 
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in fact declared that the respondents were 
occupancy tenants of the land and not 
fixed rate tenants. The respondents had no 
desire to support the decree of the Court 
of first instance. What they wished to do 
was to shew that they were fixed rate 
tenants. But if they were fixed rate tenants 
the landlord’s application to the Assistant 
Settlement Officer should have been dismissed, 
as the Assistant Settlement Officer had no 
power to fix a rent on Jand held by fixed rate 
tenants. The Special Judge having fixed 
the rent of the land at Rs. 8 the respond- 
ents appealed to this Court. : The learned 
Judge before whom the case came remand- 
ed certain issues to the Court below with 
reference to the question whether the 
respondents were fixed: rate tenants of the 
land. In my opinion that question was 
not opsn to discussion in this Court at 
all. The only ‘question’ that could by any 
po-sibility be brought’ before this Court 
was the question whether a fair and 
equitable rent had been fixed and even 
that appears to me to have been a pure 
question of fact. However, issues were 
remitted to the Special Judge who returned 
certain findings, He was of opinion that 
the respondents had entirely failed to shew 
that they were fixed rate tenants. On 


the case coming beforg ` ‘the “learned Judg 


‘of this Court again, he declined to-acdept thé 
findings of the Special Judge’on remand 
and he. declared that the respondents 


-were entitled to hold thé land in suit at 


a fixed rent of Rs. 2-8-0 per bigka. It 
appears to me to be quite clear that the 
learned Judge of this Court had no power 
to make such a declaration, The history 
of the case has already been given. The 
respondents for the reasons I have already 
stated had no right to bring before this 
Court in appeal the question whether they 
were fixed rate tenants'or not, as they 
had not appealed to the Special Judge 
and, therefore, the only question which 
this Court should have considered was 
the question whether a fair and equitable rent 
had been fixed. The rent fixed by the Special 
Judge was fixed with reference to the evidence 
in the case and the natyre of the land 
and so forth, and should, in my opinion, 


have been accepted by this Court. T 
would allow this appeal, set aside the 
judgment of this 


of the learned Judge 
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Court and dismiss the appeal to this, 
Court with the costs of both hearings. 
MoLLICK, J.—I agree. In my opinion there’ 
was no second appeal to the High Gourt: 
against an assessment of fair and’ 
equitable rent. Under section 109 of the’ 
Bengal Tenauey Act such‘an appeal was 
incompetent. The learned Vakil for the 
tenants, however, urges that the Special 
Judge decided a question of status and 
that, therefore, there was a sacond appeal 
to the High Court against that part of 
his judgment. Now upon this question of 
status the appeal to. the Special Judge 
does not show any cross-appeal or oross- 
objection on the part of the tenants. It 
is not a case where the tenants-respondents 
were trying to support the decree of the Trial 
Court, namely, the Court of the Assistant 
Settlement Officer by objesting to a finding 
on an issus. They were really pressing 
bafore the Special Judge an independent 
cross-appeal of: their own which, if success- 
ful, would have had the effect not of sup- 
porting the decree, but of rendering the. 
whole proceeding incompetentand nugatory; 
for on it being desided that the tenants- 
were raiyats at fixed rates the whole pro-. 
ceeding for the settlement of fair and 
equitable rent would have been incompetent, 
and the only order which the Special Judge- 
could have :phssed would ‘have been to: 
dismiss the ` suit. Therefore, not having 
preferred any cross-appeal as ‘to status. 
before the Special Judge, the tenants ought. 
not to have been allowed to take that: 
ground before the learned Judge of this Court 
in second appeal. 
. There is also another ground on which 
I would have dismissed the second appeal 
to this Court, and that is that the Special 
Judge has found upon the evidence that 
the -rent has in fact been changed from. 
Rs, 2-8-0 to Rs, 2-12 0 and then to Rs, 2-14-3 
per bigha. It is not alleged that there 
is no evidence upon which the learned 
Special Judge could have arrived at this, 
conclusion; and if there was evidence, 
upon which he could have come to this- 
finding, clearly that finding could not be 
disturbed in second appeal. That class of 
cases which directs that in construing 
section £0 of the Bengal Tenancy Act 
small variations of rent are not to be 
taken into account does not, in my opinion, 


~ 
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ztouch a case such as the present where 
“the variation was as much as six-annas 
‘on an-alleged rental of Rs. 2 8-0 per begha. 
‘Therefore on the Auestion of fact also the 
‘tenants ought to Have failed in Mr. Justice 
- Atkinson’s Court, 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 1506 
or 1916. 

July 6, 1917. 

Present:— Mr. Justice Fletcher and 
Mr. Justise Newbould. 

‘RAJANI SUNDARI DASSI AND anoteer— 
Tre forma DEFENDANTS— APPELLANTS 
VETSUS 
z HARA SUNDARI DASSI—- PLAINTIFF AND 
KAZEM MANDAL AND OTRERS— DEFENDANTS 


— RESPONLENTS. 
Bengal Tenancy Act (VIII B.C. of 1885), s. SB— 
. Consent in writing, what ıs — Evidence— “Rent roll,” 
, meuning of—Jama wasil baki, whether rent-roll. 
An express consent in writing within the meaning 
“of section 88 of the Bengal Tenancy Act does not 
- mean a consent which is to be implied from certain 
. documents. [p. 502, col. 1.] 
Therefore the consent, if any, which arises by 
implication from the rent- receipts granted by a 
landlord in respect of'a part of the tenure or holding, 
‘witha knowledge that the tenancy has been sab- 
_divided by the tenants, or from jama wasil bakis 

or from road-cess returns filed by a co-sharer of the 
` landlord, cannot bea consent in writing within the 
“meaning of section 88 of the Bengal Tenancy Act. 
. [p. 502, cols. 1 & 2.) 

Such documents cannot be taken as principal 

evidence to prove a consent in writing which does 
, not, in fact, exist; they can only be used as evidence 
“of such consent, when it is proved that there was in 
‘fact an express consent in writing which for sore 

reasons cannot ba produced. Lp. 502, col, 2. ] 

A jama wasil baki (an annual statement of the 


` rents payable and received from a particular estate): 


is not arent-roll within the meaning of the proviso 
- to section 68 of the Bengal Tenancy Act. The rent- 

roll mentioned therein is a jamabandi—a perma- 

nent document kept inthe estate office or sherista 
` of a Jandlord which contains a list of the tenants and 

the rents payable by them and which is kept up and 
“ amended from time to time. [p. 502, col. 2.] 

Appeal against the deore of tbe Sub- 
ordinate Judge, Nadia, dated the 25th March 
1916, reversing that of the Munsif, Chuadanga, 
dated the 26th July 1915, 

FACTS of the case appear from the judg- 


ment, 


t> 
* 
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Babu Mohendranath Roy (with him Babu 
Manmothanath Roy), for the Appellants.—The 
collection papers karchas, sehaz, jama wasil 
baki papers all show that there has been 
a sub-division of the tenancy. The state- 
ments in these papers amount to a consent 
in writing within the meaning of section 88, 
Bengal Tenancy Act—wde Pyart Mohun 
Mukhopadhya v. Gopal Park (1). 

[Babu Baranasht Bashi Mukerjee, for the Re- 
spondents.— But section 88, as it applies in 
Bengal and Behar, was amended in 1907 and 
the Fall Bench decision was made before the 
amendment, | 

[FiLetcaer, J.—Yes, what is required now 
is ‘express consent in writing.” Is there 
any oase after the amendment of 1907 where 
the view taken in Pyart Mohun Mukhopadhya 
y. Gopal Paik (1) has been maintained ? | 

Babu Mohendranath Roy.—There is at 
least one case in the books—vwvide Abinash 
Chandra v. Purnananda Khan (2). 

[NewsouLp, J.—But that oase came from 
Rajshahi whereas everywhere in Kast Bengal 


. and Assam the old section 88 is still in force. | 


[Fretcarr, J.—Yes, the old section 
only required consent in writing” and 
such consent may be either express or 
implied, and that is the gist of the Fall 
Bench ruling. | 

Babu Mohendryanath Roy.—At any rate 
I submit, that this case comes within the 
proviso of the new section. Why should 
not the jama wasil baki papers be  asalled 
rent-rolls P 

[F.ercaer, J.—Is there any definition of 
term rent-roll in the Act. | 

Babu Mohendranath Roy.—No. 

[Babu Baranasht Bashi Mukerjee.— But sec- 
tion 104A (2) shows what the rent-rcll should 
contain. The vernacular equivalent of the 
rent roll is the jamaband:, and not the jama 
wasil baki papers. | 

Babu Mohendranath Roy.— Lastly, | sontend 
that the cess-return, which was submitted by 
a co-sharer landlord, on behalf of all 
the co-sharers, 1s evidence against all of 
them [Section 95 of the Cess Act IK (B.C, 
of 1880)] The cess-return also shows that the 
tenancy in question has been sub-divided, 


(1) 25 0. 531; 2 C. W. N. 375; 13 Ind. Dec. (x. s.) 
352 
: (2). 21 Ind. Cas, 420; 18 C. L, J. 174, 
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Babu Baranashit Bashi Mukerjee was not 
called upon to reply. 

i JUDGMENT. 

FLErCHER, J.—This is an appeal by the 
defendants Nos. 27 and 28 against a decision 
of the learned Subordinate Judge of Nadia, 
dated the 25th March 1916, reversing the 


decision of the Munsif at Chuadanga. The 
plaintiff brought the suit as  co-sharer 
landlord to recover rent in arrears. The 


defendants Nos. 27 and 28 are admittedly co- 
sharer landlords. The plaintiff’s case was 
that the rent was Rs. 49 odd. The case 
set up by the defendants-appellants was that 
true the rent was Rs. 49 ‘odd but that the 
tenancy had been sub-divided and instead 
of one holding held at the rent of Rs. 49 odd 
there were two holdings, one of- which was 
held at a rent of Rs. 34 odd of which the 
principal defendants were the tenants and 
another held ata rent of Rs. 14 odd of which 
the defendant No. 27 was the tenant. The 
first Court adopted the view of the appel- 
lants. The second Court has reversed that 
decision. The main point in this case 
turns on- the provisions of section 88 
of the Bengal Tenancy Act as applicable in 
Bengalor Behar. We are not concerned with 
‘the Act as it now is in Hastern Bengal 
. or formerly in Bengal proper. The case 
turns on this: First of all, whether certain 
rent-receipts that have been produced show 
an express consent in writing to the divi- 
sion of the tenure or holding or the dis- 
tribution of the rent payable in respect 
thereof as mentioned in that section. An 
express consent means a consent opposed to 
one which is to be implied from the docu- 
ments. There are no express words in these 
rent-receipts of a consent. The consent, if 
any, arises from the implication that the 
landlord received the rents and granted 
the receipts with a knowledge that the hold- 
ing had been sub-divided. It is impossible 
to say from these rent-receipts that there 
Was an express consent. i 

The next point that has been urged is 
that section 85 of the Bengal Tenansy Act 
is qualified by a proviso. Itis not always 
easy for the tenant to produce an express con- 
sent. It may be verbal or acted on by both 
parties œo may be lost. So the Legislature 
provided that an entry in the landlord’s 
1ent-roll to the effect mentioned above 
should be prima facie evidence of the 
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consent mentioned in the former part of the 
section. The question is whether the docu- 
ment produced in the present case “is a 
rent-roll. The learned Judge of the lower 
Appellate Court states that the document 
produced is not a rent-roll, The dosun- 
ment is what is called a jama wasil bakt; 
that is, I understand, an annual statement of 
the rents payable and received from a parti- 
cular estate. The jomabendt is what is 
called in England a rent roll, namely, a 
permanent document kept in the estate office 
or the sheristha of a landlord, which contains a 
list of the tenants and the rents payable by 
them and which, I suppose, is kept up and 
amended from timeto time. That, I suppose, 
is the rent-roll mentioned in the proviso of the 
section, However, there seems to be no 
reason to think that the learned Judge in 
the lower Appellate Court was not right 
when he said that this document, the 
jama wasil baki, was not the rent-roll. There- 
fore, the presumption which arises by 
virtue of the proviso did not arise in the 
present case. 

The last point that was urged was that 
in a road cess return made in the year 
1901 by one of the co sharers not the 
plaintiff the sub-division of the tenancy was 
referred to. That, of course, cannot be 
taken to be an express consent in writing. 
I think it may be evidence of consent. But 
the questicn is “does it evidence a consent 
in writing’? Before looking into a document 
like this to establish a consent in writing, 
it must be proved, first of all, that there 
had been a consent in writing, and secondly, 
that the consent in writing, although sought 
for, could nct be produced and, therefore, it 
must be presemed, at any rate, against the 
person who made it that there had been 
a consent and that that consent’ was in 
writing as stated by some witnesses who were 
believed to have proved it. A document like 
this cannot be taken in evidence as principal 
evidence to prove a consent in writing, which 
appareutly did not exist. In my opinion, 
the learned Judge of the lower Aprellate 
Court arrived ata correct conclusion, The 
present appeal, therefore, fails and must be 
dismissed with costs. 

Newsoutp, J.—I agree. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
AppeaLs From ORIGINAL Decrees Nos. 364, 

e 413 anp 414 or 1914 anv 153 To 167 

cr 1915. 
July 5, 1917. 
Present;—Mr. Justice Chitty and Mr. 
Justice Beachoroft. 
SUDHIR CHANDRA DAS AND ANOTHER— 
Derenpants——A PPELLANTS 

versus 


KAMAL CHANDRA DUTTA AND OTHERS — 


PLAINTIFFS~—~ RESPONDENTS, 

Executors, power of, to borrow money for carrying 
on business—Personal liability in respect of bor- 
vowings-——Creditor’s suit against estate and emecu- 
tors—Evidence of mismanagement on executors’ part, 
admissibility of-~Parties to suit— Hindu Wills Act 
(XXI of 1876), power of ewecutor under. 

The executors under a Will borrowed large sums 
of money for the purpose of carrying on a business 
left by the testator, which ultimately failed. Some 
of the creditors broughtan administration suit in 
the High Court, while others individually instituted 
suits against the executors for the recovery of the 
debts due to them from the estate, and these suits 
were deoreed by the Court against the estate as 
represented by the executors: 

Held, that the Court should have in the exercise 
of a wide discretion postponed the hearing of these 
suits and allowed the plaintiffs to prove their 
claims, along with the rest of the creditors of the 
estate, in the administration snit which was pending 
in the High Court, even though no specific order was 
made by the High Court asking the lower Court to 
postpone those suits. [p. 604, col. 2.] 

Under the Hindu Wills Act, an executor under 
Will has a statutory position and the estate of his 
testator vests in him. His position is not like that 
of a guardian of a minor or a shebait or a widow 
- succeeding to her husband’s estate, but he is the 
legal representative of the testator for all purposes 
and all the property of the testator vests in him as 
such [p. 506, ool. 2.] 

An executor who borrows money in the course of 
the administration for the purposes of the estate is 
personally responsible for the payment of such 
debts, though he is entitled to be indemnified out 
of the estate for such borrowing if he shows that 
it was reasonably and properly made. [p. 505, col, 2; 
p. 506, col. 1.] É 

In India a business left by a deceased owner is 
undoubtedly a heritable asset which passes to his 
heirs, and in the case of a Will, vests in his executor. 
In respect of the duties of the executor in carrying 
on that business, whether he does so for the pur- 
pose of winding it up or of making it over as a going 
concern to the person or persons entitled to inherit 
it and his duties in dealing with any other part of 
the testator’s estate, there does not appear to be any 
difference between executors in India and in England, 
An executor may pledge any portion of his testator’s 
esta's in order to raise money for the purpose of ad- 
ministration, even when it is necessary to carry on a 
business left by the testator. [p 506, cols. 1 & 2] 

Tn a suit by the creditors against the executors 


% 


of an estate for the recovery from the estate of 
money borrowed by them for the purpose of adminis- 
tration, evidence of mismanagement onthe part of 
the executors should not be shut out, as the estate 
cannot be rendered liable without deciding the 
question of the propriety or impropriety of the 
executor’s conduct in borrowing the monies. [p. 506, 
col. 2; p. E07, col. 1.] 

Such a suit cannot be decreed againstthe estate 
but should be decreed against the executors in their 
personal capacity subject to the right of indemnity, 
if any, out of the estate, unless it is establishéd that 
the borrowing was in all respects proper and for the 
benefit of the estate. [p 508, col. 1.] ` 

In such a suit the executors cannot fully repre- 
sent the estate, as their personal interests as 
executors are diametrically opposed to those of the 
estate. [p. E08, col. 2.] 


Appeals against the decrees of the First 
Subordinate Judge, Dacca, dated the Iat 
May 1914. | 

Mr, B. Chakrabarty, Babus Basanta Kumar 
Bose and Bipin Behari Siswas, for the Appel- 
lants. 

Messrs. B. C. Mitra, C. R. Das, 8. C. Roy, 
Dr. Sarat Chandra Basak, Babus Upendra 
Lall Roy, Rajendra Chandra Guha, Gopal 
Chandra Das, Akhil Bandhu Guha, Khitish 
Chandra Neogy, Prakash Chandra Pakrashi, 
Suresh Ohandra Dass and Shib Ohandra Palit, 
for the Respondents. 

JUDGMENT, 

Chitty, J.—These are 18 appeals filed 
by Sudhir Chandra Das, the infant adopted 
son of Srish Chandra Das, through his 
guardian ad litem Mr, A, ©. Banerjee, and 
by Mr. K B. Dutt, Receiver of the estate 
of Srish Chandra Das, against as many 
‘decrees of the First Subordinate Judge of 
Dacea. The 18 snits were heard by the 
Subordinate Judge and disposed of by 
him in one judgment. The main questions 
are common to all these suits but there 
are points peculiar to some of them which 
must be separately dealt with. The Subordi- 
nate Judge has held the estate of Srish 
Chandra Das responsible for the debts 
slaimed in these 18 suits, absolving the 
executors from personal liability. Tt will 
be convenient to deal first with the ques- 
tions which are common to all the suits 
and then to deal with any points peculiar 
to any one or more of them. 

The facts are not seriously disputed. 
Srish Chandra Das was a zemiudar and 
Banker carrying cn business at Dacca and 
elsewhere. He had inherited the business 
im his grardfather Raj Chandra and 
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his father Protap Chandra. The ` business 
was carried on in the name of Issur Raj 
Chandra-Protap Chandra Das. It is with 
this banking business that we are concerned 
in these appeals. The method of business 
appears to have been to take deposits 
from the public and pay them interest at 
the bank rate, while, presumably out of 
those deposits, loans were made to other 
persons at a higher rate of interest. The 
business undoubtedly had a good name in 


the district and many people were found . 


willing to entrust their money to Srish 
Chandra Das. The method of taking deposits 
was on receiving money from a person to 
pass to him a hundi payable at 90 days’ 
sight or a promissory note or even a plain 
hatchitta. These documents appear to have 
been given rather as evidence ‘of the 
deposits than as negotiable instruments; 
that is to say, the depositor was often 
willing to leave his money with Srish 
Chandra Das long after the due date of 
the hundi or promissory note had expired. 
But we understand that the hund?’s and 
promissory notes were, asa matter of form, 
renewed from time to time. Srish Chandra 
Dass died on 12th December 1904, having 
the day previous made hig Will, by which 
he appointed his wife Raseswari Chowdhrani, 
defendant No. 1, executrix and his cousin 
and servant Rajani Mohan Das, defendant 
No. 2, executor. The Willis very short and 
simple, and no question turns upon its con- 
struction. He empowered his wife to adopt 
Nirmal Chandra Das, the son of his daughter, 
Sarojini, or failing him, any other person. To 
the son so to be adopted the testator left the 
whole of his estate, subject to an allowance of 
Rs. 100 a month to be paid to his two 
eldest daughters and two houses to be 
given to them. The testator left him 
surviving, besides his wife Raseswari, four 
daughters—Sarojini, who married Bankim 
Chandra Chowdhury and whose son Nirmal 
Chandra was to be adopted; Indumati, 
who married Bipin Behary Biswas; Promila, 
who married Ghanoda Nath Roy Chowdhury 
(known as Raja of Dubalhati); and Suku- 
mari. On 22nd February 1905, an applica- 
tion was made to the District Judge of 
Dacca for Probate of the Will by the exe- 
cutors. The testator’s daughter Indumati 
filed a caveat and on 4th April -1965, 
Babu Ohandra Kumar Dutt was appointed 


administrator pendente lite. The Probate case 
was soon afterwards settled. Indumati was 
paid Rs. 30,000 out of the estate, and 
withdrew her caveat. Probate was accord- 
ingly issued to the executrix and executor 
on 22nd May 1905. On 26th April 1906 
Raseswari adopted the boy Nirmal Chandra 
Das, who was then given the name of 
Sudhir Chandra and who is one of the 
appellants before us. The executors oon- 
tinued to carry on the business of the 
testator and for that purpose appear to 
have borrowed very: large sums of money, 
Their management was not successful. and 
the estate became more and more heayily 
involved. 

On 26th April 1912, a suit was filed 
on the Original Side of this Court (Suit 
No. 415 of 1912) by Sudhir Chandra Das, 
through his adoptive sister and next friend 
Promila, against the executrix and exe- 
outor. In that case after contest a. pre- 
liminary decree was passed by Chowdhury, d., 
on 6th May 1918. Notices were issued 
in that suit to all the 1C7 creditors of 
the estate and we are told that among 
the creditors all the plaintiffs now before 
us preferred - their claims. The business 
had gone from bad, to worse and in 1912 
it was finally closed. In that year and 
in 1913, 75 suits were filed against the exe. 
cutors of the estate by various creditors,. 
6 in the High Court and 69 in the 
mofaseil. Of these the High Court suits and 
51 mofassil suits were stayed. The 18 
suits now before “us were not stayed and 
have gone to decree. We think that the 
Subordinate Judge did not exercise a wise 
discretion in declining to postpone the 
hearing of these 18 suits also, and allow 
these plaintiffs to prove in the adminis- 
tration suit along with the rest of the 
creditors of the estate. The matter was 
brought to his notice, but he appears to 
have declined to act without a specific 
order of this Court upon himself. If his 
decrees against the estate were in other 
respects proper and could be supported, 
even then it would give the present 
plaintiffs a somewhat unfair advantage 
over the other creditors of the estate, 
because they would come in with their 
claims already decided and inoreased by 
the costs of hearing in their several suits. 
It should be stated that in the adminis- 
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tration suit Ghanoda Nath Roy Chowdhury 
was appointed Receiver. His place is now 
held by Mr. K. B. Dutt. In the adminis- 
tration suit. Promila was removed from 
the position of next friend and Mr. 8. P. 
Bose was appointed on 27th July 1912. 
Later his place was taken by Mr, A.C. 
Banerjee. On 12th August 1912, Ghanoda 
Nath Roy Chowdhury as Receiver took 
possession of the estate, and it was at 
or about that time that the business was 
closed. 

For the most part, the debts now in 
question in these 18 suits were incurred 
by the executors between the years 1909 
and 1912. Intwo cases (Suits Nos. 21 and 
213) it is alleged that the hundis were 
in renewal of former hundis and that these 
debts were actually incurred in the life- 
time of Srish Chandra Das. In another 
suit (No. 51) it is said that the undis 
were in renewal of debts incurred by 
Raseswari when she was heiress of the 
astate, before the adoption of Sudhir Chandra 
Das. The main question in these appeals 
is whether the decrees should have been 
passed, as they have been passed, against 
the minor and the Receiver, that is to 
say, against the estate of Srish Chandra 
Das, snd not against the execitrix and 
the executor personally. It is admitted 
that the claims in all these 18 suits are based 
on hundis written by an employee of the 
firm and accepted by Rajani Mohan Das as 
executor. Rajani Mohan Das died pending 
the appeals and his sons have been 
brought on the record as his legal repre- 
sentatives. 

It was argued by the learned Counsel 
for the plaintiff in Appeal No. 364, which 
is the main appeal before us, that the 
executors had power to carry. on the 
business, to borrow money for that purpose, 
and to bind the estate by those borrow- 
ings. A long and elaborate argument was 
addressed to us as to the position of an exe- 
cutor under the Hindu Law. It was said-- 
and rightly said—-that before the passing 
of the Hindu Wills Act (XXE. of 1870) 
he was a manager. It was not until the 
Hindu Wills Aot incorporated section 179 
of the Succession Act that the executor 
acquired a statutory position, and that the 
estates of his testator vested in him. It 


was conceded that the powers of an exe- 
sutor under the Statute were, if anything, . 
larger than those which he possessed 
before and it was said that no powers 
which he possessed before had been taken 
away. It was argued that, as a widow 


or a guardian of a minor or a shebait 
was 8 manager, therefore an executor, 
who was also a manager, stood in the 


same position. The argument is obviously 
fallacious. The analogy is in no sense 
complete, and the cases which deal with 
the peculiar powers of widows, guard- 
lang or shebaits have really no‘ bearing 
upon, the present. question. A very large 
number of cases dealing with such persons 
and their powers were cited before us, and 
I have been at some pains to examine those 
decisions. I am, however, entirely unable 
to see that they afford aby assistance for 
the decision of these appeals. We have 
to deal with executors and their powers 
and duties .as such. An executor under 
Statute is the legal representative of a 
deceased person for all purposes and all 
the property of the deceased person vests 
in him as such. Section 4 of the Probate 
and Administration Act (V of 1881) ig 
a reproduction verbatim of section 179 of 
the Snecession Act (X of 165), which 


‘was made applicable to Hindus by section 


2 of the Hindu Wills Act. The executor 
is, therefore, in many respects in a different 
position from a Hindu widow succeeding 
to her husband's estate, a guardian of a 
minor, or a shebazt of an idol. The 
estate of the testator is absolutely vested 
in the executor for the purposes of ad. 
ministration and he can deal with it as 
he pleases, subject, of course, to his res- 
ponsibility as execntor for the due adminis- 
tration of the estate. His powers are 
defined in Chapter VI of the Probate and 
Administration Act, while his duties are 
dealt with in Chapter VII. One of the 
duties of an ‘executor is to collect with 
reasonable diligence the property .of the 
deceased and the debts that were due to 
him at the time of his death (section 100). 
By section 105 debts of every description 
must be paid before any legacy. it has 
been held in several eases in this Court 
that the executor who borrows money in 
the course of the administration for the 
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purposes of the estate is personally res- 
ponsible for the repayment of such debts, 
though he is entitled to be indemnified ont 
of the estate for such borrowing if ke 
shows that it was reasonably and propeily 
made. This principle was laid down in 
England in the case of Labouchere y. Tupper 
(1) and Farhall v. Farhall (2). It has 
been applied to the case of Hindus in 
at least three cases decided by this Court — 
Romanath Paul v. Kanai Lal Dey (3), 
Debendra Nath Biswasy. Hem : handra Roy 
(4) and Satya Prashad ful Chowdhry v. 
Motilal Pal Chowdhry (5), It is true that 
in the last mentioned case the Courtaheld 
the estate liable on hatchittas executed by 
the execntrix but that decision was based 
on the peculiar facts of that case. Farhall 
y. Farhall (2) was referred to and the 
remarks of Mellish, L. J, were applied. 
The English Law as stated in various passages 
in Williams on Executors was also accepted. 
I do not thmk that it can now be 
successfully contended that the principle 
of an exeoutor’s personal liability as laid 
down in England and accepted by this 
Court as applicable to Hindu executors can 
be disputed. But it was said that those 
cases are distinguishable from the present, 
inasmuch as the debts there dealt with 
were ordinary debts ou contract and not 
obligations undertaken in’ the conduct 
and for the purposes of a business, It 
was argned that a business in India is 
ona different footing from a business in 
England, that it is here an heritable asset 
which passes on the owner’s death to his 
heirs. There is no doubt some distinction 
between the two but it is not a very real 


ons. In England executors do, and must, 
carry on their testator’s busineas for the 
purpose, at any rate, of winding it up. 


As to how long they can do so is a matter 
to be considered in every case. Sometimes 
the conduct of a business by executors in 
England has been prolonged over a large 
number of years, as for instance, where a 


(1) Gan a pra P. C. 198; 5 W. R. 797; 14 E. 


R. 670; 117 R 

(2) (1872) NG a “98, 41 L, J. Ch. 146; 25 L. T. 865; 
20 W. R. 157. 

(8) 7 O. W. N. 104, 

(4) 31 0. 253; BO. W, N. 135, 

(5) 27 O, 683; 14 Ind. Deo. (N, B.) 448, 
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testator has directed in general terms 
that the sale and conversion of his property 
might be postponed fur sach period as to 
the executor should seem expedient, seg 
Crowther, In re, Midgley v. Orowther (6). In 
India busines3 sach as this is undoubtedly 
a heritable asset [see Sakrabhai v. Maganlal 
(7)), It will pass to the owner’s heirs, 
and, in the case of a Will, will vest in 
his executor. In respect of the duties of 
the executor in carrying on that business, 
whether he does so for the purpose of . 
winding it up, or of making it over asa 
going concern to the person or persons 
entitled to inherit it, there does not appear 
to be any difference between his duties 
in so doing, and his duties in dealing 
with any other part of the testator’s estate. 
An executor may pledge any portion of 
his testator’s estate in order to raise 
money for the purpose of administration, 
e. g, mortgaging a zemindarz for the pay- 
ment of Government revenue. | am unable 
to see any distinction between his borrowing 
money for other purposes of the estate and his 
borrowing moneyin order to carry on a 
business. In either case he can only do so for 
the benefit of the estate; and in so borrowing 
the responsibility rests entirely upon him, 
subject only to his ultimate right to be in- 
demuified ont of the estate. 

It appears to me, therefore, that in these 
cases the decrees ought undoubtedly to have 
been passed against the executrix and 
the executor personally subject to their 
right of indemnity against the estate, if in 
the administration suit they showed that 
the borrowing was in all respects proper 
and for the benefit of the estate; I must, 
of sourse, assume that they might be able 
to show that the borrowing was for the benefit 
of the estate. Here the facte, so far as 
they have been investigated, point rather 
in the other direction. 

The learned Subordinate Judge has, I 
think, fallen into a serious error in shutting 
out evidence of anything like mismanagement 
on the part of the executrix and executor, 
He has also held that the question of 
indemnity cannot be gone into in this 
case. The latter would bea correct decision, 
if he were making the executors lable, 

(6) (1895) 2 Ch. 56; 64 L. J, Ch. 537; 18 R. 496; 72 


L. T, 762; 48 W. R, 671. 
(7) 26 B, 206 at p. 215; 3 Bom. L, R, 738, 
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but is clearly wrong if he is making the 
estate liable, because in that case he has 
. shut out any question of the propriety or 
impropriety of the executor’s conduct in 
borrowing these moneys. Even on the 
present imperfect elucidation of the facts 
it would appear that the executors acted 
recklessly in carrying on this business. 
The debts of the business at the time of the 
testator’s death, we are told, amounted to 
about six laos of rupees. The executors 
continued to add to that liability and only 
succeeded in paying off a portion of it. The 
result was that the business after 6 or 7 
years of such management was found to be 
insolvent and had to be closed. Rajani 
Mohan Das himself stated that, had it 
been closed at Srish’s death, the whole 
estate would have been rnined. This was 
probably an exaggeration, but it shows that 
the liabilities of the business as distinct 
from the rest of the estate were far in 
excess of its assets, for I do not think that 
the whole estate including the zemindaris 
can properly be regarded as assets of the 
business. No doubt looking at the tes- 
tator’s estate as an entire whole, they might 
in a sense be so regarded. Rajani Mohan 
Das also admitted that’ the execntors in- 
curred a liability of some Rs. 50,000 in 
order to invest in immoveable property 
worth Rs. 70,0U0, the balance presumably 
being met from other portions of the 
estate. If the business was in that condition 
at the date of Srish’s death, it is difficult 
to see how the executors were justified in 
borrowing for such a purpose. Nor could they 
be justified in incurring further debts in the 
vain hope of saving the business as a going 
concern, | 

As to the liability of Rajani Mohan Das, 
or rather (as he is dead) of his estate, 
there can be no question. lt was argued 
on behalf of Raseswari, defendant No. 1, that 
she had nothing to do with the . business 
and that she was not accountable for the 
acts or defaults of her co-exeoutor. The 
evidence, however, shows that this contention 
ig not correst. It waa she who decided to 
earry on the business after her husband’s 
death ard did in fact carry it on. She 
appointed the Manager Babu Chandra Kumar 
Dutt, and the evidence shows that to some 
extent she looked into- the details of the 


business. She was at that time in the 
position of heiress to her husband’s estate 
because until the adoption took place, there 
was a partial intestacy. She was, therefore, 
in the dual capacity of exeeutrix and 
heiress. She cannot, however, escape her 
responsibility as executrix by pleading that 
she gave orders in the other capacity. The 
arguments addreased to us for the plaint- 
iffs-respondents appear to me to be some- 
what inconsistent, because it was conceded 
that the executors could not charge the 
estate except for moneys properly bor. 
rowed and that the creditors were bound to 
make enquiries to see whether they were 
justified in lending to the estate, and the 
plaintiffs seek to make the estate liable 
without any investigation of those matters. 
That the plaintiffs made no sguch enquiries 
is clear. There is no evidence of anything 
of the kind and it does not appear to have 
been contended before the Subordinate Judge 
that they made any such enquiries at all, 

It was argued for the plaintiffs that, as 
the estate had vested in the widow as 
heiress on the testator’s death and in the 
adopted son from the date of adoption, he 
being under the guardianship of hia 
mother Raseswari, the estate would be bound 
as she conld assent to the borrowing of 
these moneys, first in her capacity as be- 
nefisiary and then in her capacity as guar- 
dian of the minor beneficiary. This is 
also fallacious, because the estate was wholly 
vested in the executors as such and they were 
responsible till such time as the adminis- 
tration was complete. Admittedly it is not 
yet complete and the propriety of their 
borrowing may yet be investigated in 
the administration suit. It should perhaps 
be stated that there is no provision in the 
Will authorising the executors to carry on the 
business. So faras they did so, they did 
it subject to the general law in such matters, 
In Suits Nos. 21 and 218 (Appeals Nos. 
758 and 163) it was stated that the hundis 
were in renewal of former hundds and that 
the original deposits had been made in 
the lifetime of Srish Chandra Das. It 
was urged that in these suits at any rate 
the decrees shonld be against the estate. 
No doubt if the facts are as stated, these 
cases stand on a somewlat diferent footing 
to the rest. Jt may well be that in those 
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cases the executors would have but little 
‘difficulty in establishing their right to 
indemnity and these creditors would get 
the benefit of that in the administration suit. 
There are, however, substantial objections to 
‘passing decrees at once against the estate in 
these cases. In the first place, the evidence 
that the deposits were made in Srish Chandra’s 
lifetime is by no means complete. It is 
at present rathera matter of inference than 
of proof. Secondly, all evidence of mismanage- 
ment has been shut out, so that itis impos- 
sible to decide one way or other as to the 
propriety of the executor’s conduct in renew- 
ing these loans. Thirdly, the question of 
indemnity has not been and cannot be gone 
into here and that musti be determined before 
the estate can be charged. I think, therefore, 
that these claims should stand over with the 
“others fur investigation in the administra- 
tion suit. On the whole Iam of opinion that 
‘these 18 dearees against the estate cannot 
stand but that they must be entered up 
against the executors in their personal 
capacity, subject to their right of indemnity, 
if any, in the administration proceedings. 

This disposes of the main question which 
is common toall the appeals. 

With regard to Appeals Nos. 157, 159, Ì61, 
165, 413 and. 414, it appears that the andes 
in these suits were insufficiently stamped. In 
Appeals Nos. 161 and 414 the question can- 
not be gone into, as the Subordinate Judge 
points ont that the objection was not taken 
until afterthe admission of those hundis in 
‘evidence. As to the other four appeals 
I think thatthe Subordinate Judge is right 
in holding that the plaintiffs were at liberty 
togivethe go by tothe hundris woich were 
‘inadmissible in evidence and sue for the 
consideration. That appears to be settled 
law, so far as this Court is concerned. [See 
Golap Chand Marwaree v. Thakur.ni Mohokoom 
Koaree (8) and Pramatha Nath Sundal v. 
Dwarka Nath Dey (9)|. ‘In the administra- 
tionsuit these creditors could certainly come 
in and claim the executor’s indemnity, if-they 
had aby, against the estate. 

In Appeal No. 156, the plaintiff challenged 
the validity of the adoption of Sudhir Chandra 
Das. The learned Subordinate’ Judge 


(8) 3 C. 314, 2 C. L. R. 
"Ind, Dec. (N. 8.) 787 
_ (9) 28-0. 851; 12 Ind. Dec, (xN. 8.) 565. 


112n; 2 Ind. Jur, 601; 1 


to have gone into it. 


held that the point was beyond the scope of 
that suit and declined to go into it In this 
he was, I think, in error. If Sudhir Chandra 
Das was on the record as the beneficiary 


representing the estate, it is clear that the 
‘estate could only be represented by him if 


he was in fact such beneficiary. That would 
depend on the validity of this adoption, tf 
the point was raised, as in this case it un- 
doubtedly was, the lower Court ought, I thiuk, 
In the view that I 
take of the liability of the executrix and the 
executor, the matter becomes of little import- 
ance as the suits must fail against Sudhir 
Chandra Das. In all the other cases the 
validity of adoption, though at one time in 
question, was not seriously disputed either 
in the lower Court, or before us on appeal. 
Thisis sufficient to disponse of the 18 
appeals, , 


There is, however, another and .equally 
substantial ground on which the decrees of 
the Subordinate Judge against Sudhir Chan- 
dra Das must necessarily be set aside. It is 
clear from the record in these various suits 


‘that the minor Sudhir Chandra Das was not 


properly represented in the Court below. In 
Suit No, 91 of 1913 (Appeal No. 162) the minor 


‘Sadhir Chandra Das was never made a party 


atall, The Receiver Kumar Ghanoda Nath 
Roy wasa party, defendant No. 5, and his 
place was taken by Mr K. B. Datt on 22nd 
January I914. The learned Subordinate . 
Judge says that the absence of the minor 
was immaterial, as the estate was fully 
represented by the executors Ordinarily 
speaking, no doubt, the executors could fully 
represent the estate, but not in a case like 
this where their personal interests as exeau- 
tors were diametrically opposed to those of 
the minor beneficiary and the estate. The 
minor is spoken of throuzhout in all the suits 


-lexcept Suit No. 91 (Appeal No. 162) just 
‘mentioned| as represented by his guardian 


ad litem Janaki Nath Roy. We have been 
at some pains to investigate the fasts whish 
led up to the appointment of Janaki Nath 
Rey in each and every one of these cases. It 
is not necessary to go through them in detail 
at this stage. It is sufficient to say that 
in most cases the plaintiffs proposed, as was 
not unnatural, the appointment of Raseswari 
as guardian ad item of her minor son. In 
most cases the notices required- by Order 
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XX XII, rule 3, Code of Civil Procedure, were 
issued on the minor and Raseswari. In some 
cases no notice at all was issued. -In many 
cases the service of the notice is left in doubt. 
‘In several cases there was no formal ap- 
pointment of a guardian at all. In all the 
cases, however, it appears that Janaki Nath 
Roy, who is a, cousin of Raseswari, same 
forward of his own motion and asked to be 
appointed guardian ad litem. It is certain 
that he did so as the nominee of Raseswari. 
Now it cannot be disputed for a moment that 
the interests of Raseswari were wholly 
antagonistic to the interests of her minor 
son. It was, therefore, impossible that she 
could act as his guardian ad litem, nor was 
it right that: her nominee should be ap- 
pointed to that post, Another extraordi- 
nary circumstance is that one at least of the 
Pleaders for the parties, namely, Babu 


Birendra Chandra Sircar, was appearing’ 


both for the minor and his mother. Inother 
cases we nd that the Pleaders in the Court 
below were occasionally to be found first on 
one side-and then on the other. Thus Babu 


Peary Lall Das, who appears throughout as 


the Pleader of the minor or of the Receiver, 
appears jn one case to have made an applica- 
tion for the mother. He appears in one case 


at least, to have held a vakalainimah for 
Rajani -Mohan Das (see the decree in Suit. 


No. 91° of 1913). On 29th May 1914, 
directly the hearing was over, Janaki Nath 


Roy put in a petition in all the suits (except- 


No. 91 of 1913) praying to be relieved of his 
guardianship. 
June 1914, when Mr. A.C. Banerjee was 
appointed in his place. l should not be dis- 
posed to lay much stress on the absence in 
some cases of a forma] order of appointment, 
in view of the fact that the oases were all 
tried together, and Janaki Nath Roy was 
formally appointed in most of them, The 
substance, however, of the objection is that 
the minor was not properly represented or 
his oase, which was diametrically opposed 
to that of the executors, properly put before 
the Court by Janaki Nath Roy. This is 
shown by the fact that no evidence was 
called on his behalf. The only witness nomi- 
nally called by him being a Pleader who was 
called to prove the affidavit in the petition 
for Probate, in other words, to give evidence 
in favour of the executors. The cases were, 
except for some desultory cross-examination, 


This was granted on 20th - 


conducted practically without opposition on 
behalf of the minor. As I have before ob- 
served, the learned Subordinate Judge (in. 
my opinion erroneously) shut out the evi- 
dence of mismanagement on the part of the 
executors, which the Pleader for the minor 
wished to elicit by cross-examination. It 
may be said thatin most of the cases the 
Receiver was-also a party and that he eould 
and did properly represent the estate. He 
was made a party simply in his capacity as 
Receiver. He does not appear to have taken 
any active part in the proceeding. It may 
be that he had no funds in his hands to en- 
able him to conduct the defence ina more 
strenuous manner. The fact remains that 
the real defendant brought on the record to 
represent the estate was the minor Sudhir 
Chandra Das, and his interests, which were 
at stake, bave not been properly safeguarded 
in the trial in the Court below. The learned 
Subordinate Judge appears to have taken 
a somewhat one-sided view of the case 
throughout, and instead of endeavouring to 
protect the minor and his interests has been 
too ready to protect the executors at the 
expense of the minor and his estate, There 
appears to be no foundation in fact for the 
saggestion that in the Court below the 
executors‘and the guardian ad létem of the 


_minor were combining to defeat the claims. 


of the creditors. The impression left on 
my mind after a full consideration of the 
whole ease is rather that the executors were 
playing into the hands of the creditors in 
order to relieve themselves of liability by 
throwing it on the estate, 

I would accordingly set aside all these 18 
decrees of the Subordinate Judge and enter 
up decrees for the several amounts against 
the executrix and the executor personally 
{the executor now being represented by his 
sons), with liberty to the plaintiffs to claim 
the executor’s indemnity, if any, against the 
estate in the administration proceedings. 

The appeals must be allowed with costs, 
that is to say, the suits will be dismissed 
against the present appellants with costs 
(one set only) in both the Courts. The 
plaintiffs will haye their decrees against the 
executrix and the executor personally with 
costs in both the Courts. The exesutrix and 
the estate -of the executor will also be res- 
ponsible jointly with the several plaintiffs to 
the appellants for their costs of these appeals. 
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In the appeals. which are valued below 
Rs. 5,000 we fix the hearing fee in this Court 
as follows: — 

In Appeal No. 153 at 2 gold mohurs. 
i No. 154 at 3 J 
ji No, 155 at 5 NG 
i No. 156 at 5 j 
a. No. 157 at 10 55 
a No. 153 at 7 i 
m No. 159 at 3 55 
N No. 160 at 3 5 
4 No, 161 at 3 j 


si No. 162 at 3 By 
» _ No. 163 at 10 7 
7 No. 164 at 5 5 
A No. 165 at 5 is 


, No, 166 at 3 4 
, Ne. 167 at 3 i 


Beacaceort, J.—I agree. 


Appeals allowed. 


MADRAS HIGH COURT. 

Civic Aresar No. 39 or 1913. 
October 4, 1916. 
Present:——Mr, Abdur Rahim, Officiating Chief 
Justice; and Mr. Justice Barn. 
SHANMUGA OHETTY, MINOR, BY HIS NEXT 
preno MEENAKSHI AMMAL— 
PLAINTIFF— APPELLANT 

l VeTSUS 
©. K. NARAYANA AIYAR, LEAD, AND 
OTHERS — DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. I, r. 10— 
Major wrongly described as minor—Suit by nest friend 
~ Amendment of plaint—Procedure, 

Order I, rule 10, of the Civil Procedure Code is 
wide enough to cover a case where a major is 
wrongly assumed to be a minor and a suit is brought 
on his behalf by his next friend. The proper pro- 
cedure to adopt in a case of this nature is to 
return the plaint so that if may be presented after 
making the necessary amendments. 

Sheorania v. Bharat Singh, 20 A. 90, A. W. N. (1897) 
. 208; 9 Ind. Dec. (N. s.) 417, dissented from. 

Taqui Jan v. Obaidulla, 21 C. 826; 10 Ind. Deo. 
(x. 8.) 1209, followed. 

Appeal against the decree of the District 
Judge, South Arcot, in Original Suit No. 18 
of 1912. 

Messrs. V. R. Ponnuswami Arcyangar and 
N. Sreenivasa Chariar, for the Appellants. 

Messrs. A. Krishnaswamt Atyar and A, N. 
Sitharama Sastriar, tor Respondent No, 2. 

- Dewan Bahadur M. O, Parthasarathy 
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Aiyangar and Mr. N. O. Viziaraghavachartar, 
for Respondent No. 3. 
Mr. V. Viswanadasastriay, for Respondent 


‘No. 4. 


Mr. T, V. Muthukrishna Iyer, for Respond- 
ent No, 9, 

JUDGMENT.—We think that itis clear 
that Shanmuga Chetty who is described in 
the plaint as a minor had, in fact, attained 
majority four days orso before the plaint 
was filed. His grandmother apparently 
made a bona fide mistake that Shanmuga 
was stilla minor when she filed the suit on 
his behalf as his next friend. The learned 
District Judge was asked for leave to amend 
the plaint by striking off the description of 
Shanmuga.the plaintiff as minor suing 
through his next friend and for other conse- 
quential amendments. The learned Judge 
following the ruling in Sheoranza v. Bharat 
Singh (1) has dismissed the suit. We think, 
however, thatthe decision in Taqui Jan v. 
Obaidulla (2) lays down the law correctly. 
That was also a similar case and the learned 
Judges of the Calcutta High Court held that 
the proper procedure to adopt in a case of 
this nature was to return the plaint so that 
it may be presented after making the neces- 
sary amendments. Rule 10 of Order I of 
the Code of Civil Procedure, 1908, which is 
practically the same as Order XVI, rule 2 
of the Rules of the Supreme Court, seems to 
be wide enough to cover a case of this nature. 
Jt says that if a suit is instituted in the name 
of a wrong person, the right person may be 
substituted. Here the suit was instituted 
by the right person, but through another 
person purporting to act as his next friend. 

The ruling in Taqui Jan v. Obaidulla (2) 
seems to us to be righf, and the plaint ought 
to have been allowed to be amended. We, 
therefore, allow the appeal. The plaintiff 
will be allowed to amend the plaint. Costs 
will be costs in the cause. ` 


Appeal allowed. 
VRP. 
(1) 20 A. 90; A. W. N. (1897) 203; 9 Ind. Dec. 


(x. 8.) 417. 
(2) 210. 866; 10 Ind. Dec. (xN. s.) 1209. 


„ Vol. XL) 


KARUPPAYYA THEVAN Y. ADAIKKALAM CARTY. 


COURT OF THE BOARD OF REVENUE, 
MADRAS. 

SEGOND Civit APPrALS Nos. 15 to 20 or 1917, 
July 4, 1917, 

Present:— Mr, M. Aziznddin, Acting Fourth 

Member. 

KARUPPAYYA THEVAN AND OTHERS— 

APPELLANTS 
VETSUS 
ADAIKKALAM CHETTY AND OTHERS—- 


RESPONDENTS. 
Madras Estates Land Act (I of 1908), s. 40— Com- 
mutation of rent payable in kind, suit for—Burden of 
proof. 

‘The Madras’ Estates. Land Act is intended to 
protect the interests alike of the tenant and the 
landlord and unless it is proved that either of them 
suffers because of the payment of rent in kind, 
interference by way of commutation will be unjusti- 
fable, 

The party who asks for commutation of rent under 
section 40 of the Madras Estatos Land Act must 
prove that he is entitled to it. 


Second appeals against the decrees in 
Appeal Suits Nos, 15, 11, 8, 12,10 and 
17 of 1916 on the file of the District 
Collector’s Court, Tanjore. 

Mr. G. S. Venkatrama Ayyar, 
pellants. 

Messrs. T. Narasimha Ayyangar and M. 
S. Ramanuja Ayyangar, for the Respondents. 


JUDGMENT.—These second appeals are 
preferred against the decision of the 
Collector of Tanjore confirming the decrees 
of the Deputy Collector, Pattukottai Divi- 
sion, dismising the suits filed by the uppellants 
for commutation of rent. 

2. Appellants’ primary contention is tbat 
the Court belowerred in holding that the 
burden of proving that commutation should 
be allowed, lay on the appellants. 

It appears tothe Board that as the appel- 
lants ask for the commutation, the onus of 
proving that they are entitled to it obviously 
lies on them. 


As held by the Courts below, there is 
no evidence worth the name to show that 
the “amani tenure” which has been in vogue 
for the last 30 years has beeu productive 
of any hardship to the appellants. On the 
other hand it is evident from the records 
that if commutation were to be allowed, 
the respondents who . require paddy and 
other grains for their private requirements 
and those of their ‘Pannaiyals’ will be 
subjected to considerable inconvenience, 


for the Ap- 
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The Estates Land Act is intended to 
protect the interests alike of the tenant 
and of the landlord and unless it is proved 
that either of them suffers because of 
the payment of rent in kind, interference 
by way of commutation will be unjustifi- 
able. 

The lower Coarts’ decisions are upheld and 
the appeals dismissed. 

The appellants should bear the costs of the 
respondents. 

Appeal dismissed. 

VRP. 


CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Decree No. 498 
or 1913. 
May 1], 1917. 
Present:—Mr. Justice Fletcher and 
Mr, Justice Newbould. 
KUMUD KRISHNA MANDAL AND OTHERS 
Derenvants——-APPELLANTS 
VETSUS 


JOGENDRA NATH SiIRCAR— Prawrivey— 


RESPONDENT. 

‘Execution Sale~ Purchaser, rights of—Hindu Law 
—Gift to woman—Presumption—Wul, construction of 
--Probate, whether necessary before dealing with 
interest expectant on death of legatee—‘Santan,’ meaning 
of. 

Where property is sold in execution of a decree, 
ordinarily all right, title and interest therein which 
the judgment-debtor had in possession, reversion, 
remainder, or in expectancy would passto the 
purchaser, unless the Court limits the operation of 
the conveyance. [p. 518, col. t] 

A Will provided;— “and on my said daughter attain- 
ing her majority...... the executor...will give her my 
estatennd makeover the accounts ...God forbid if my 
daughter should die childless then my full brother... 
will get the properties....... ” The daughter rurvived 
her father, attained majority, but died without issue: 

Held, that under the Will the daughter took an 
absolute interest liable to be defeated either by 
death during the testator’s life-time or during her 
own minority; so that the gift over in favour of the 
full brother could not take effect on the daughter's 
death without issue after attainment of majority. [p. 


- 513, col. 2.] 


Tho word ‘santan’ as used in Bengales documents 
at tho end of the 1Sth and beginning of the 20th 
century means issue generally and is not limited to 
male descendants. [p. 614, col. 1.] 

There is no presumption under the Hindu Law 
that every gift of immoveable property made by 
Will to a Hindu woman is of a limited interest, except 
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in the case of a gift by a husband to his wife, In 
all other cases a ‘gift to a Hindu woman is taken to 


be of ‘an absolute ‘Interest, unless there is something: 


to~show that the interest granted ‘is nek to be an 
absolute interest. [p. 514, col, 2.] 


A reversionary interest, expectant on. ‘the. death, 
granted by a Will can be sold, dealt. 
with and taken in execution ‘without the Will being’ 


ofa legatee, gr 


proved. [p. 515, col. 2.] 

Appeal against the decree of the Sub-Judge, 
lst Court, 24- Pergannas, dated the 27th 
August 19138. ‘ 


FACTS of the case will appear from the’ 


judgment, 

Sir Rash Dahar Ghose (with him Babis 
Ram Charan Mitra and Jotindra Nath Lahiri), 
for the Appellants.—There are two points 
in the case:— 

(1) Whether or not Sarmistha took an 
absolute or limited interest under the Will. 

(2) If it is held that Sarmistha took a 
limited interest, whether or not that Interest 
was sold by auction sale held in execution 
of a decree obtained against Jogendra and 
his brothers in -which: the defendant pur- 
chased the property in dispute. 

The decree and the proceedings of the 
suit- in which the 
been destroyed, but it appears from the 
proceedings of the subsequent suit that, 
was brought by Sarmistha to set aside 
the decree and the sale above referred to, 


that the ‘decree was against the three brothers _ 


and the entire property was sold. 


Reads’ the Will which amongst . ethers 


contains the following: “My brother Jogendra 
would keep the accounts of the, 


and expenditure of the moveable and im- 


moveable properties left by me and on. 
my said daughter attaining majority he 


will give her my estate and make 
the accounts...... God forbid, 
should die childless, then my full brother 
Jogendra Nath Sarkar will get the proper- 
ties in my share,” 


over 


die during the lifetime of the testator, 
since the period of distribution as son- 
templated by seation 111 of the Succession 
Ast is, under the authority of their Lordships’ 
decision reported as Norendra Nath Sarcar v. 
Kamalbasini Dasi (1), the time of the death 
of the testator. 


(1) 28 ©. 563; 23 I. A. 18 6 Sar. P. C. J. 667; 6 
M. L. J. 71; 12 Ind. Dee. (xN. 8.) 374. 
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sale took placé have: 


income | 


if my daughter | 


and contends that the 
gift over tothe testator’s brother Jogendra 
cannot take place unless the testator’s child. 


(1917. 


Secondly, even if Sarmistha took a life: 


interest then also the interest cf Jogendra, 


namely, the remainder of the estate passed by” 


the sale that took place. 

[FLETOHER, J.—Is not this oase covered 
by the judgment reported as Bhupendra 
Krishna Ghose v. Amarendra Nath Dey (2)? | > 

Dr. Ghose.—No, the facts here are quite 
distinguishable from that case. 

Babu Bepin Behari Ghose,I1 (with him Babus 
Jyotish Chandra Hazra and Mahesh Chandra 
Banerjee), for the Respondent.—Succession 
opened after Sarmistha’s death. The word- 


ing of the Will saggested that only a life- ~ 
The case’ 


interest was given to Sarmistha. 


cannot be distinguished from the CETE 


reported as Bhupendra . Krishna Ghose v. 
Amarendia Nath Dey (2), 


intention must haye been to give Sarmistha 


a limited estate in accordance with the well: * 


The testator’s . 


known desire of every Hindu not to divest: 


the line of succession. Besides the wording 
used jin the Will is ‘santan’, which means 


acgording to the judgment of their Lordships. 


in the Privy Council | Buddha Singh v. Laliw : 
Singh.(8)] ‘male issue.’ 

Besides in the dpplication for execution: 
of; the decree the name of Jogendra aléne 
was mentioned as the judgment-debtor, ‘snd. 
surely the interest of any, person other than 


Jogendra could’ not pass in tlie sale held i in, 


pursuance thereof” Wg 
JUDGMENT: 

“FLETCHER, J.—This is an appeal by dies 
defendants from a judgment of the learned- 
Subordinate Judge of the first Court of the 
Twenty-four Pergannahs. 
back to thisCourt after remand. The learned 


2 


The case comes’ 


Judge in the lower Court decreed the plaint-’- 


iff’s suit. The plaintiff brought the suit to 


establish his title to one-third of a particular: 
piece of land, the whole of which was purshas™ 
ed in the year: 1886 by the ancestor of the- 


defendants in execution of a money-decree 
in walah, at any rate according to the: 
plaintiff's own case, he himself was one, if- 


(2) 34 Ind. Cas. 892; 43 ©. 432; 20 0. W. N. 169; , 
19 M. L. T. 97; 30 M. L. J. 110; 23 0. L. J. 169; 14 A, 


L. J. 167; aD T 252; (1916) 1 M. W. N. 73; 18 Bom. i 


MA 

(3) 30 Ina. A 529; 20 C.W. N. lat p. 9; 29 M: 
L. J. 434; 2 L. W. 897; 18 A. L. J. 1007; 18 M. L. T, 
409; 17 Bom. L. R. 1022; 22 C. L, J. 481; 
W. N. 772; 37 A. 604; 42 L A. 208 (P. 0.). 
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not, the sole judgment-debtor. The plaintiff 
had one brother and a step-brother. The 
brother’s name was Upendra Nath Sircar. 
Upendra madea Will and died on the 19th 
June 1882. He left him surviving his widow 
Kumudini with whom, it is quite clear from 
the terms of his Will, he was not on good 
terms and an only child, a daughter Sarmis- 
tha Dasi. The case setup by the plaintiff 
is this: That the property in suit formed a 
portion of his ancestral estate of which he, 
his brother Upendra and his half brother 
Lalit Mohan were each entitled to one-third. 
The defendants purchased, as I have already 
said, in execution of a money-decree. That 
morey decree is not forthcoming. But 
according to the plaintifi’s own case, he was 
liable for the whole amount recoverable 
under that decree. In execution of that 
decree, the property was put up to sale on 
the 6th April 18&€ and purchased by the 
defendants’ ancestor. The case put forward 
by the plaintiff and which has been assented 
to by the learned 'udge of the Court below 
seems to meto bean extraordinary case. 
The plaintiff says that he took under the 
Will of his brother Upendra, in the events 
that had happened, which I shall refer to 
presently, a reversioniary interest which 
became absolute on the death of the only 
child of Upendra, namely Sarmistha, without, 
any issue. The property that was sold’ in 
execution was the whole of the piece of land 
and the ease setup by the plaintiff Jogendra 
is that although he admits that the original 
share that he inherited from his father 
passed under the sale in execution, the one- 
third share that he acquired under the Will 
of his brother inthe event of the death of 
the only child of Upendra without issue did 
not pass. Of course, that is a very strong 
ease to set up, becacse the Court sold the 
property to the predecessor of the defendants 
and ordinarily. any right, title and interest 
which the judgment-debtor had in possession, 
in reversion, in remainder or in expectancy 
would pass to the purchaser. That the Court 
meant to limit in any sense the operation of 
the conveyance cannot, l think, for one 
moment be suggested. But apart from that, 
1 think in this case it is extremely doubtful 
whether the contention put forward by the 
plaintiff is right. The wordson which the 
plaintiff says that he acquired the interest 
under the Will of his brother Upendra are 
93 
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these. Under clause (7) of the Will of Upen- 
dra the executor was, in tbe frst instance, 
directed to keep accounts of the income and 
expenditure of the moveable and immoveable 
properties left by the testator and then the 
Will proceeded as follows: “and on my said 
daughter attaining her majority he,” that is 
the executor Jogendra, “will give her my 
estate and makeover the accounts. If he 
should fail in that, he will be responsible in 
accordance with law. God forbid it, if my 
daughter should die childless, then my full 
brother Jogendra Nath Sarkar will get the 
properties in my share.” The daughter 
Sarmistha survived her father, attained 
majority but died without issue. It is argued, 
therefore, that the property passed to the 
brother, the plaintiff Jogendra, Under the 
Hindu Wills Act in which are incorporated 
some of the provisions of the Indian Succes- 
sion Act, I do not think that that is so. 
The first section that is referred to is section 
82 of the Indian Succession Act, which pro- 
vides that where property is bequeathed to 
any person he is entitled to the whole interest 
of the testator therein, unless it appears 
from the Will that only a restricted interest 
was intended to be given. Then, under sec- 
tion 11], which is a statutory enactment of 
one of the rules in the well-known case of Ed- 
wards v. Hdwards(4); it is provided that where 
a legacy is given ifa specified uncertained 
eventshall happen and no time is mentioned 
in the Will for the occurrence of that event, 
the legacy cannot take effect unless such 
event happens before the period when the 
fund bequeathed is payable or distributable. 
The rule in Fdwards v. Edwards (4) has receiv- 
ed judicial comment not favourably on many 
occasions; buf, in this country, that rule as 
enacted in section 111 of the Indian Susces- 
sion Act is a partof the statutory law of the 
land and it is not open to the Courts here like 
the Courts in England to re-consider the judg- 
ment inthe case of Edwards v. Edwards (4). 
We have got to take section 1il asthe law 
in Indiaand in which full effect has got to 
be given to the ordinary meaningof the words. 
First of all, there is a dispute between the 
parties as to the word that has been translated 
as childless’ in the translation of the Will 
of Upendra in the 7th clause. {t is said 


(4) (1852) 15 Beav. 387,21 L, J. Ch, 324 16 Jur, 
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that in the case of Buddha Singh v. Laltu 
Singh (8), Mr. Ameer Ali in delivering the 
judgment of the Judicial Committee of the 
Privy Council has laid down that the word 
santan ...... , which isa Bengalee word, means 
not issue or descendants as is giyen in 
the books and in Wilson’s Glossary but 
male issue. On the other hand, we have 
got two decisions of this Court in the cases 
of Kisto Kishore Bhuttacharjee v. Seetamonee 
Bhuttacherjee(5' and Hurish Chunder Ohowdhry 
v. Ohunder Monee Debia (6) [the latter of 
which was affirmed by the Judicial Com- 
mittee, the judgment of the Judicial Com- 
mittee beingreportedas Bhoobun Mohini Debra 
v. Hurrish Chunder Chowdhry (7)| in which 
it is held that the word santana means 
issue generally and is not limited to a male 
descendant. I do not think that Mr. Ameer 
Ali meant in any way to cast any doubt 
upon the two decisions I have referred to. 
What we find in the judgment is that 
Mr. Ameer Ali in expressing the opinion 
of the Judicial Committee as to the mean- 
ing: of the word santan as used by the 
anthor Vijnaneswara in the Sanscrit book 
Mitakshara stated that the word santan as 
used by that particular anthor in a portion 
of his work meant a male descendant. He 
did not purport to lay down what the ordinary 
meaning of the word gantan was as used 
in the Bengalee documents at the end of the 


19th or the beginning of the 20th century. 


There seems tobe no doubt that issue generally 
is the meaning of the word santan. Then, the 
daughter of Upendra, having survived her 
father and having attained majority, ought 
to have the property transferred to her as 
is provided by the 7th clause of the Will to- 
gether with the accounts as kept by the 
executor, It is said that under section 111 
of the Indian: Succession Act this gift over 
in favour of the plaintiff could take effect, 
because under section 111 the period of dis- 
tribution was not until the death of the 
daughter Sarmistha. I think it is quite 
impossible to say that the period of distri- 
bution in this case would be the death 
of Sarmistha, unless it can be held that 
Sarmistha took less than an absolute interest 

(5) 7 W. R. 320, 

(6) 24 W. R. 268, 

(7) 5 I. A. 138; 4 C. 23; 3 0. L. R. 339;3 Sar. P., C. 


OF 
J. 815; 3 Suth. P. O. J. 537; 2 Ind, Jur. 480; 1 Shome 
L. R. 241; 2 Ind. Dec. (N. s.) 16, 
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because if Sarmistha on the terms of clause 
(7) of the Will took, as she would have 
taken if she had been A person governed 
by the provisions of the Indian Succession 
Act, an absolute interest, it is impossible 
to say that the period of distribution under 
the terms of the Will could be postponed later 
than either the date of the death of the 
testator or the date when Sarmistha attained 
full age, whichever event happened later. 
The case that has been made by the learned 
Vakil for the plaintiff-respondent is that 
there isa presumption that every gift made 
by a Will to a Hindu woman is of a limited 
interest. There is nothing to support that 
proposition. In fact, the proposition is the 
other way. The statement of the rule of 
Hindu Law is contained in the judgment 
of a learned Hindu Judge of this Court, which 
is reported as Bhoba Tarini Debya v. 
Peary Lall Sanyal (8), and the rule laid down 
by the learned Judge is this: That the 
presumption applies only in the case of a 
gift by a husband to his wife. It will also 
apply in the case where the gift isa maintenance 
grant, because the very nature of the grant 
shows that it is not to be a grant of an, 
absolute interest, although the words used oe 

the deed would otherwise be sufficient to con- 
vey an absolute interest. There will dlso 
be a restriction when any words used in the 
Will are sufficient to show that the testator did 
not intend to give an absolute interest. But 
apart from the case of a husband to his wife, 
in all other cases there must be something to 
show that the interest taken by a Hindu 
woman is not to be an absolute interest. In 
the present case, there is absolutely nothing 
except that the legatee is' a woman. First 
of all, it is said that if it be held to be an 
absolute interest, the testator’s wife with 
whom obviously he was on bad terms might 
have been incertain events entitled to the 
property. On the other hand, that argument 
that the interest was not an absolute one 
given to the daughter would exclude the 
daughter’s daughter in favour of the plaintiff, 
I do not think that that is what was intend- 
ed by the testator. At any rate, there is 
nothing to show one way or the other whether 
the testator had any such intention. We must 


(8) 24 C. 646; 1 C. W. N. 578; 12 Ind. Dee. (x, s.) 
1100. 
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take the words of the Will as they are and see 


what the testator meant and whether there are 
any words used in the deed to show that the 
testator meant to give his daughter 
Sarmistha lessthan an absolute interest. I 
do not think that there is anything which 
cuts down thé clear term of the gift “to my 
daughter on attaining majority.” If that is 
so, then, under section 111 of the Indian 
Succession Act, the giftin favour of the 
brother must take place before the estate is 
distributable, that is, before the daughter 
receives the estate by transfer fromthe exe- 
outor under clause (7). I think this is a 
perfectly clear case that the daughter did 
take an absolute interest liable to be defeated 
either by death during her father’s lifetime 
orby her own death during minority. But 
subject to that the interest is an absolute 
interest. 

Then, there is the other head of the case, 
namely, that the interest of the plaintiff did 
not pass by the sale in execution. The 
plaintiff seems to have persuaded the learned 
Judge of the Court below that he was the 
only person liable underthe decree in execu- 
tion of which the property .was sold in 1886. 
I think there is grave doubt as to the learned 
Judge being correct in that. Itis said that 
the decree has disappeared and there is no 
evidence as to what the decree stated. But 
we have got the terms of the desree stated 
inthe judgment of the case in -which the 
testator’s daughter Sarmistha was the-plain- 
tiff and there it is stated that all the three 
brothers were jointly liable under the decree, 
We have also got the statement of the present 
plaintiff in the application by which he appli- 
ed to the Court for leave to sell a portion of 
the estate of Upendra for the purpose of pay- 
ing off the debts. The present plaintiff states 
that that application was made tothe learned 
District Judge to authorize him (Jogendra) 
to sell a portion of his own property for the 
payment of hia own debts. That is an idle 
explanation. There cannot be any doubt as 
to what the application was, namely, that it 
was an application under section 90 of the 
Probate and Administration Act for the pur- 
pose of enabling Jogendra as the exesutor of 
his brother Upendra’s Will to sell a portion 
of Upendra’s estate for the purpose of 
satisfying the decree that had been passed 
against Jogendra and his brothers. I must 
confess that: [am at.a loss to understand 
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how the learned Judge, on the evidence before 
him, could have come to the conslusion that 
it had not been established that Upendra’s 
portion of the property was liable under the 
decree. But, in my opinion, it makes little 
difference, because obviously Jogendra was 
liable on his own statement for ths whole 
of the deeretalamount, His statement was 
that the suit was brought on a promissory 
note and that he alone was sued and judg- 
ment was passed for the whole amount 
against him. Jt is said that the sale could 
not affect Upendra’s share in the property, 
because although Upendra’s Will had been 
proved prior to the sale in execution of that 
decree, the Probate had not issued ont of the 
Court of the learned District Judge. I am 
not prepared to pay much attention to that 
contention. Even if it has any foree, there 
is nothing in it at all. Jogendra, according to 
his own statement, was the person solely liable 
under the decree. He had an interest inherit- 
ed from his father. According to his own 
case, he had a reversionary interest expectant 
on the death of his niece Sarmistha to one- 
third of the property under the Will of his 
brother Upendra. That interest could be 
sold, dealt with, taken in execution, with- 
out the Will of Upendra being proved. As 
a matter of fact, the Will had been proved, 
although Probate had not issued to the 
plaintiff, because apparently there was some 
dispute probably as regards the stamp duty 
payable on the grant, which had not been 
settled inthe Courtof the learned District 
Judge. But the Court having sold all the 
right, title and interest of Jogendra in the 
whole of this property to the defendant’s 
ancestor, Jogendra cannot now say that that 
sale did not pass any interest, which he says 
was on the date of the sale in reversion but 
which onthe death of Sarmistha without 
issue would fall into possession. It is a 


“case which I am clearly of opinion he cannot 


put forward. The case seems to me to bea 
perfectly simple one. In my opinion, first 
of all, Jogendra took no interest in the events 
that had happened in the one-third of the 
property under the Will of his brother Upen- 
dra. If hedid, it wasa reversionary interest—— 
an interest then in reversion but now in pos- 
session—-which was sold under the sale in 
execution in 1586 and that interest passed by 
the sale in execution to the ancestor of the 
present defendants, In either view, the pre- 
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sent suit cannot succeed. J, therefore, think 
that we ought to set aside the judgment and 
deerce passed by the learned Subordinate 
Judge of the Court below in favour of the 
plaintiff and instead thereof we ought to 
allow the present appeal and dismiss tke 
plaintiff's suit with costs both in this Court 
as wellas in the Court below. The defend- 
ants-aprellants will be entitled to two sets of 
hearing fees for the two hearings in this 
Court. 
NEWBOLD, J.—I agree, 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Sipe No. 99 or 1916. 
f January 3, 1917. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and 
Justice Sir Asutosh Mookerjee, Kr. 
THAKURDAS MOTI LAL— APPELLANT 


VETSUS 


JOSEPH ISKENDER AND OTHERS— 


| RESPONLENTS, 

Civil Procedure Code (Act V of 1908), s. 73, 0. 
XXI, r. 52— Rateable distributton—Time for making 
application— Anticipatory attachment, validity of— 
Priority of attachment, effect of— Attaching creditors, 
relative rights of. 

Rule 52 of Order XXI, Civil Procedure Code, 
applies only where the property to be attached is 
in the custody of a public officer. It does not allow 
ofan anticipatory attachment of: money expected 
to reach the hands of a public officer. Therefore, 
the attachment by a notice under this iule ofa 
fund before it has reached the hands of a public 
officer is not valid even where during the continuance 
of the attachment the fund comes into the custody 
of Pa officer, [p 618, col. 2; p 519, col. J; p. 522, 
col, J. 

Per Sanderson, C J.- An attachment under Order 
XXI, rule 52, Civil Procedure Code, of a fund merely 
prevents alienation of the fund subject to the 
further order of the Court and does not give title 
to the creditor who effects the attachment. [p. 520, 
cols. 1 & 2.) 

Per Mookerjee, J-—-To make sub-section (1) of 
section 73, Civil Procedure Code, applicable it must 
be shown that the applications for execution were 
made befcre the receipt of assets. Where assets 
are realised by the sale of immoveable property, 
the point of time for consideration, before which 
applications for exezution should be made, is the 
date of the sale of the property. [p 621, col. ?.] 

An attachment does not create any title ih the 
attaching creditor; it creates no charge or lien 
upon the attached property. It is effected by a 
Court for ihe benelit of the execution creditor by 
preventiu of private alienutions by the judgmeut- 
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debtor of the attached property. Consequently where 
a fond in Court has been attached by several 
creditors of the judgment-debtor, none of the 
attaching creditors is entitled to preferential 
treatment by reason of the priority of his attach- 
ment, but the Court is bound to apply the rules of 
justice, equity and good conscience in the deter- 
mination of the relative rights of the creditors who 
wish to proceed against the fund in custodia legis 
for the satisfaction of their dues. If the fund is 
insufficient to meet in full the claims of the creditors, 
it should be rateably distributed amongst them. [p. 
522, col, 2.) 7 


Appeal against the following order. of Mr, 
Justice Chandburi, dated the 3lst August 
1916, sitting on the Original Side:— 


“I think I must allow this application. The 
plaintiff obtained his decree on the 16th 


- December 1915 against the defendant. Prior 


to that the property belonging to the defendant 
was sold by the Registrar of this Court on the 
lith December 1915 in a mortgage suit. 
On the 18th January 1916 the plaintiff 
obtained au order for attachment to the extent 
of Rs. 17,500. On the date of the sale 
Rs. 41,600, representing one-fourth of the value 
of the purchase money, was paid into Court. 
Under the rules of this Court this amount 
was held by the Registrar, and the money 
was not transferred by him to the Accounta ntz” 
General, who js the same Officer. The 
balance of the purchase-money was paidon 
the 24th January 1916. There was no other 
attachment prior to the 24th January 1916. 
On the 20th July 1916 the balance, after 
satisfying the creditor in whose suit the 
property had been sold, was transferred 
to the credit cf this suit. In the applica- 
tion for transfer, a statement was made 
that if was for purposes of rateable dis- 
tribution under section 73. Certain creditors 
have now appeared who effected their 
attachments after the 24th January. Mr. 
Mitter appearing for the plaintiff argues 
that since his attachment was prior to 


the receipt of the assets and the other 
attachments are subsequent thereto, he 
alone is entitled to be paid and there 


ought be no rateable distribution until he 
has been satished, The other creditors 
contend firstly that the plaintiff’s attachment 
was of money in the hands of the Ac- 
countant- General but as no money had 
come into his hands, that attachment is of 
no effect. It is said it was merely an 
attachment by way of anticipation of funds 
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likely to come into the hands of the Account- 
ant-General. I do not think that argument 
has much substance. What they intended 
to attach was the money which was then 
in Court, and in the hands of an officer 
of this Court. There was an undoubted 
right in the plaintiff to effect such an attach- 
ment but he made a mistake In mentioning 
the officer, due to the same officer being both 
the Registrar and the Accountant-General. 
There was no confusion as to the money 
whioh was to be attached. That ground, 
therefore, fails. The next contention is that 
when the plaintiff applied for the transfer of 
the balance to his snit, he stated that it was 
for purposes of rateable distribution, and it is 
said that there should, therefore, be a rate- 
able distribution. I do not think there 
is any substance in that also. There is 
no estoppel by statements of that character. 
The plaintiff is entitled to his legal right 
under section 73. |, therefore, make the 
order asked for. The balance after payment 
of the plaintiff would be rateably distributed 
as between the creditors who have attached, 
and the costs of their appearance to-day and 
of realisation would be added to the amounts 
claimed by them respectively certified for 
Counsel. 


Messrs. N. Sarkar and H. O. Mozoomtar, 
for the Appellant. 


Messrs. 9. R. Das and B. L. Mitter, for the 
Respondents. 


JUDGMENT. 


SANDERSON, C, J.—This is an appeal froma 
judgment of Mr.. Justice Chaudhuri, 
whereby he granted the application of 
Joseph Iskender. - That application was 
made asking for an order that the Comp- 
troller-General of 
being of the Government of India and 
the Secretary and the Treasurer for the 
time being of the Bank of Bengal with the 
privity of the Accountant- General of this Court 
do out of the funds standing to the credit of 
this suit (No. 617 of 1915). viz., Rs. 29,894-5-11 
pay to ,the plaintiff the sum of 
Rg, 16,519-7-0, being the decretal amount 
dae to him under the decree made in this 
suit, dated 16th December 10915, with 
interest, 

One of the points which has been raised 
in the conree of the argament is in. my 
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judgment of considerable importance, and in 
order that it may be correctly appreciated, 
it is necessary to look at the facts carefully 
and in some detail. 


The facts, as stated by the learned 
Counsel for the appellant, Mr. Sarkar, in 
opening the appeal and which, it is agreed, 
are not disputed are as follows:—It appears 
that on the 14th óf August 1915 the appel- 
lants, Thakurdas Motilal, the names under 
which they carry on business, obtained a 
decree for Rs. 14,842 12-6 against one Kally 
Churn Sett. At sometime or other—the 
date of which is not material—a decree 
was made in a mortgage suit against the 
s.id Kally Charn Sett, and certain property 
which was comprised in the mortgage was 
on the llth of Dasember 1915 sold for the 
sum of Rs. 1,63,509. The sum of Rs. 41,000 
was paid on the day of the purchase by 
the purchaser, as a deposit made to the 
Registrar of the Original Side of the High 
Court. On the 16th of December 1915 
the respondent in thisappeal, Joseph Iskender, 


‘obtained a money-decree for Rs. 16,519.7-0, 


against the said Kally Churn Sett. On the 
13th of January 1916, the respondent Joseph 
Iskender obtained an order for attachment 
of moneys to the extent of Ra. 17,300 out 
of the above-mentioned purchase money of 
Rs. 1,63,500. The application upon which 
that order was made was as follows: “I 
pray that the total amount of Rs. 16,519-7-0 
together with interest on the principal sum 
up to date of payment and the costs of 
the suit and the costs of taking out execu» 
tion be realised by attachment to the extent 
of Rs. 17,300 in the hands of the Accountant- 
General of this Honourable Court payable 
to the defendant out ofa sum of Rs. 1,643,500, 
representing the sale proceeds of the de- 
fendant’s immoveable properties sold by the 
Registrar of this Honourable Court on the 
Llith December last in execution of decrees, 
dated respectively 17th February 1911 and 
lst March 1912, made in Suit No. 1144 
of 1910 of this Court (Roja Sreenath Roy v. 
The Defendant in this suit) and the amount 
be paid to me.” The order which was 
made upon that application by the Registrar 
on behalf of the Court was in these terms, 
and it was addressed to the Accountant- 
General of the High Court, Original Side, 
“Sir,—The plaintiff having applied under 
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cedure for an attachment of the money now 
in your hands to the extent of Rs. 17,300 
payable for the defendant out of a sum of 
Rs. 1,63,500, representing the sale proceeds 
of the defendant’s immoveable property sold 
by the Registrar of this Court on the 
1lth December 1915 in execution. of decrees, 
dated respectively the 17th Febrnary 1911 
and Ist March 1912, made in suit 1344 
of 1910 of this Court (Raja Sreenath Rey v. 
Tne Defendant inthis suit), I am directed 
to request tbat you will withhold the said 
money subject to the further order of this 
Court.—(Sd.) J. H. Hechle, Registrar.” 
Now, it isto be noticed that at that time 
there was no money in the hands of the 
Accountant- General in respect of this matter. 
The sum of Rs. 41,000 which was paid 
as. a deposit was in the hands of Mr. 
Hechle in the capacity of the Registrar 
of the High Court, and it was not until the 
24th of January 1916 that the purchaser 
upon an order of the Court paid in the 
balance into Court. On the 26th of January 


two days after the money was paid in, the ` 


appellant applied for attachment of the sale 
proceeds. Qn the llth of February, Chuni 
Lal Johurry, another creditor, made a 
similar application for attachment of the 
sale proceeds. On the 15th of February 
1916 the appellant obtained an order for 
attachment, and that attachment was effect- 
ed, as I assume, in a manner similar to 
that in which the attachment of the respond- 
ent was effected on the 13th of January 
1916. Then comes an important date: It 
appears that on the 16th of February 
1916, the 
Registrar to the Comptroller-General of 
Accounts with the privity of the Accountant- 
General. On the 29th of February the 


other creditor, Chani Lal Johurry, obtained . 


an order for the attachment of the sale 
proceeds in execution of his decree. On 
the 15th of March there was an order 
that the mortgagee should be entitled to 
take ont of Court asufficient rum in satisfac- 
tion of hig claim in respect of the mortgage 
decree, leaving a balance of Rs. 29,894 in 
Court to the credit of the mortgage suit. On 
the 20th of July 1916 an order was obtained, 
as we are informed, ex parte by the respond- 
ent Joseph Iskender that this balance of 
Rs. 29,894, should be transferred from the 
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mortgage suit to the suit in which the 
respondent was the plaintiff and Kally Churn 
Sett was the defendant. That application 
was based upon the allegation that the re- 
spondent had obtained an order for attach- 
ment of the balance of the purchase money, 
and it was also upon the basis that the 
application was made for the purpose of 
having the sum transferred in order that 
it might be rateably distributed amongst 
the creditors of the defendant Kally Churn 
Sett: These are al! the dates and fasts 
which I think it necessary for me to men- 
tion for the purpose of my judgment. Then > 
the applisation in this case was made on 
the 26th August 1916. I have already 
referred to the application and I need not 
mention the terms again. Upon that ap- 
plication the learned Judge made an order 
that the respondent should be paid out of 
the balance the sum which he asks. 

It is against that order that this appeal 
is brought: and, the first point that was 
argued by the Jearned Counsel for the 
appellant was that this application was one 
which was under Order XXI, rule 52 of 
the Code of Civil Procedure. I do not 
think myself that there is any doubt that 
that was so, having regard tothe documents 
whieh have been put before us. 
rule is as follows :— “Where the property 
to be attached is in the custody of any 
Court or public officer, ‘the attachment 
shall be made by a notice to such Court or 
officer, requesting that such property, and any 
interest or dividend becoming payable thereon, 
may be held subject to the further orders 
of the Court from which the notice is issued.” 
Then there is a form in the Appendix 
(No. 21 of Appendix E) which was followed 
in this case in the order which | have 
read, dated the 13th of January 1916. 

The learned Counsel for the appellant 
argued that inasmuch as this was an order 
directed to the Accountant-General of the 
High Court and inasmuch as at that time ’ 
there was no money in the hands of the 
Accountant-General, the attachment was 
invalid. In my judgment that argument 
must prevail. % 

It was urged on the other hand that 
Mr. Hechle occupied the position of the 
Registrar and also that of the Accountant- 
General and that there was no doubt ‘as 
to the identity of the fund which was 
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in question and’ that the intention was 
that the respondent was asking for an 
order, to attach the balance which might 
ramain over, after the mortgagee was paid 
out Thatmight’beso. It is quite true that 
there was no doubt about the identity of the 
fund, as there was no doubt as to what was 
the object of the respondent. But we have 
got to follow the words of the Statute, which 
are in my opinion quite clear and which have 
been also interpreted by the decision of 
the High Court. I think that when the rule 
says that ‘where the property to be attached 
is in the custody of ‘any Court or public officer, 
the attachment shall be made by a notice to 
such Court or officer,” it is clear that that 
rule was only intended to relate to an 
officer who has, at‘the time the application 
is made, in his hands the fund which 
may be the subject ..of attachment. My 
interpretation of the rule is borne out 
by the judgment of this Court, to which 
my learned brother Mr. Justice Mookerjee 
was a party, in the ease of Padmanand 
Singh v. Rama Prosad (1). The passage in 
his judgment to which I desire to refer 
is at page 19* and is as follows:-— In so 
far as rule 52 of Order a XI is concerned, 
the case is equally clear, As already stated, 
that rule applies only where the property 
to be attached is in the eustody of a 
public officer. It does not allow of. an 
anticipatory attachment of money expected 
to reach the hands of a public officar, 
and is restricted only to money actually 
in his hands.” Those are words which 
in my judgment are Strictly applicable to 
this case, and are words with which I 
entirely agree: and, T think, that is 
sufficient for the judgment at which I have 
arrived, namely, that the attachment which 
was attempted to be made by the res- 
pondent on the 13th cf January 1916 
was an invalid attachment . 

The result of that conclusion is that not 
only was the attachment of the respondent 
an invalid oue, but also the attachment 
eftected by the appellant on the 15th of 
February 1916 was invalid, bevause ib was 
exactly in the same form as the attachment 
of the respondent. At that time there 


were no funds in the hands of the 
A) 11 Ind, Oas. 422; 16 0. W. N. 14; 14 C.L. J. 
12 
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Accountant General: and, therefore, the 


result is that the attachment of the 
respondent and the attachment of the 
appellant were both equally invalid. 

Then it was argued by Mr. Das on 


behalf of the respondent that even if 
that were so, and even if the attachment 
which was effected by his client was 
invalid, still there was this sum standing 
to the credit of the suit in which his 
client was the plaintiff and he had made 
an application to have so muchas would 
satisfy his claim paid out of that sum, 
and that inasmuch as the creditor whose 
Chuni Lal 
Johurry had not made any objection, and 
inasmuch as the attachment effected by 
Mr. Sarkar’s: client was invalid, he was 
entitled to have the money paid ont of 
that sum. With that argument I cannot 
agree for this simple reason. To my mind 
it is obvious that that application was based 
upon the original application for execution; 
it was clearly, having regard to the wording 
of the petifion,. made in continuation of 
his application for execution: and, inasmueh 
as I have already come to the conclusion 
that the” attachment was an invalid attach- 
ment, I do not think that that application 
for the payment ont of the money in 
question ‘was one which could have been 
acceded to by the Court, quite apart from 
the fact that the order for the transfer 
of the money had been obtained ex parte, 
upon a representation that it was for the 
purpose of distributing the money rateably 
amongst the creditors. The position, there- 
fore, is this: ‘Both the attachment effected 
by the respondent and the attachment 
effected by the appellant were invalid; 
and it appears that the attachment effected 
by Chunit Lal Johurry, which was made 
afterthe money had reached the hands of 
the Accountant-General, was a valid attach- 
ment. I now have to consider what are the 
rights of Chuni Lal Johurry on the one 
hand and the appellant and the respondent 
on the other hand, because on this part of 
the case the appellant and the respondent 
are inthe same position. It appears from 
the enquiries which have been made during 
the course of the argument that there are 
no other creditors who attache! or attempt- 
ed to attach this fund, 
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Now the learned Counsel for the respond- 
ent Mr. Das and the learned Counsel for 
the appellant Mr. Sarkar haye hoth 
‘applied. tous to-day that we should allow 
them to make an application for attachment 
of the fund. To this application, in my 
judgment we ought to accede, not only 
because we think that otherwise a great deal 
of unnecessary expense would be incurred but 
also because we think that right and justice 
necessitate that we should accede to that 
application. Therefore, I will consider this 
further question from the point of view of 
there being an attachment effected not only 
on behalf of Chuni lal Johurry on the 
29th of February 1916, but also there 
being an attachment on behalf of the 
respondent and an attachment on behalf of 
the appellant both of which became effective 
on the 8rd of January 1917, to-day, 
simultaneously and contemporaneously, This 
is a point which in my judgment is of 


considerable importance. 
The learned Counsel for Chuni Lal 
Joburry has argued that inasmuch as his 


client’s attachment was antecedent in point 
of date to the: attachment effected by the 
respondent and the attachment effected by 
the appellant, his client ought to be 
allowed to take ont of the money which 
is in Court the whole amount of his 
client’s debt: and that after his debt has 
been satisfied to the full extent, he does 
not mind how the fund isto be treated, 
whether rateably or not. I have come to 
the conclusion that that argumert ought 
not to be acceded to. The conclusion depends 
upon what isthe effect and meaning of 
such an attachment as has oceurred in this 
case: Doesit on the one hand give to the 
creditor, who has attached the money, any 
interest in the fund or is it merely an order 
restraining alienation of the fund until 
farther order of the Court? In my jadgment 
it means the latter: and, | think that has 
been decided not only. by authority of this 
Court but also by authority of the Frivy 
Council. J desire only to refer to three cases, 
the first of which is the case of In re Soobnl 
Ol under Law, Soobul Chunder Law vy. Russick 
Lali Mitier (2). Another case which was 
decided hy a Foll Bench of this Court is the 


(2) 15 C. :02;°2 Ind Jur. 207; 7 Ind. Dee. (xN. s.) 
Tiy. ' 
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case of Frederick Peacock v. Madan Gopal (8) 
and the third is a Privy Couneil decision, 
Raghunath Das v. Sundar Das Khetri (4). 
The result of all these decisions is that such 
attachment as has occurred in this case is 
merely to prevent alienation of the fund 
subject tothe further order of -the Court, 
and does not give title to the creditor who 
effected the attachment. That being so, 
when it is found that subsequently two 
other creditors have obtained attachment 
of the same fund, what is the farther - 
order of the Court that is to be made? 
Having regard tothe scheme of the Code, 
T think that the order ought to be that 
those creditors ought to share rateably 
with regard to the amounts which are due 
to them respectively. Ti 


For these reasons I think that this 
appeal must be allewed and the order 
will be drawn up as I have stated, I 
think it would be desirable thit the order, 
before itis finally settled, should be sub- 
mitted tothe learned Oounsel appearing 
on both sides and if necessary they will 
have liberty to apply. The applications 
on behalf of the raspondsnt and of the 
appellant in respect of the attachment and 
payment ont must be put in writing 
before half past four to-day, as stated by 
the learned Counsel, and those applications 


when put in will be granted and our 
order will bə that this fund must be 
distributed amongst the three creditors 
rateably with regard to their respective 


debts. For this purpose itis agreed by the. 
parties that the money in Oourt will be 
paid out to Messra. Morgan & Co., who will 
distribute the whole amount, the money . 
which is already in~thetr hands and the 
money so paid out of Court, amongst the 
three creditors in accordance with our 
judgment, less poundage. 


With regard to costs, we think that the 
appellant has succeeded materially upon this 
appeal, and has in fact got the judgment 
of Mr, Justice Chaudhuri set aside. We 
direct that Mr. Dass client do pay the 


(3) 29 ©. 428; 6 C. W. N. 577. 

(4) 24 Ind. Cas. 304: 18 C. W. N. 1058; 1 T.W, 
567; 27 M. L. J, 150; 16 M. L. T. 388; (1914) M W. 
N. 147; 16 Bom. L. R. 814; 20 O, L, J. 555; IRA. L, 
J, 154; 42 0,1723; 41 I. A. 251 (P. C.) 


Vol. XLI] 


THAKODRDAS MOT! LAL Y, JOSEPH ISKENDER, 


costs of Mr. Sarkar’s client in this appeal, 
aud that Chuni Lal Johurry do pay his 
own costs in this appeal, and that as 
regards the costs in the Oourt of first 
instance each party do pay his own costs. 

MOOKSERJER, J.—The fdets material for 
the determination of the question in con- 
troversy may be briefly stated. In execu- 
tion of a mortgage-decree obtained by 
Sreenath Roy against Kally Churn Sett, 
the hypothecated properties were sold on 
the llth December 1915 for Rs. 1,63,500. 
The purchaser, on that date, brought into 
Court Rs. 41,000; the balance was deposited 
on the 24th-January 1916. The decree- 
holder was paid his due and the surplus 
Rs. 29,894 was, on the 16th Febrnary, 
transferred by the Registrar to the Account- 
ant-General. Kally Churn Sett, it appears, 
had a number of unsecured creditors of 
whom three are now before this Court— 
one as appellant, the other two as responi- 
ents. Of these three, Thakurdas Motilal 
held a decree for money, dated the 14th 
August 1915. On the 26th January 1916 
he apphed to execute his decree and ob- 

ined an order for attachment on ‘the 15th 
February following. Chuni Lal Johurry had 
obtained a decree for money on the 24th 
August 1915. He apphed for execution 
on the llth February 1916, and the attach- 
ment at his instance was effected on the 
29th February 1916. Joseph Iskendar 
obtained his:decree on the 16th December, 
1915. His application for execution was 
presented and the attachment at his instance 
effected on the 13th January 1916. The 
Court is now invited to decide the relative 
rights of these three creditorsin respect of 
the surplus fund in Court. 


it is plain that no question of rateable 
distribution under section 73 of the Code 
of Civil Procedure of 1908 arises as 
amongst these creditors. Section 73 (1) 
provides that “Where assets are held by a 
Court and more persons than one have, 
before the receipt of such assets, made 
application to the Court for the execution 
of decrees for the payment of money passed 
against the same judgment-debtor and have 
not obtaired satisfaction thereof, the assets, 
afier deducting the costs of realization, 
shall be rateably distributed among all such 
persons.” If this spb-section were held 
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applicable, it would have to he shown that 
the applications for execution had been 
made before the receipt of assets. In the 
case before us, this condition is not fulfill- 
ed, as the assets must be deemed to have 
been received on the 24th January 1916: 
Maharaja of Burdwan v. Apurba Krishna 
Roy (5), On the other hand, under clause 
(c) of the proviso to section 72, which is 
applicable to this case, itis plain that the 
point of time for consideration is the date 
of the sale of the property. Here thesgala 
took place on the llth December 1915; and 
as none of the creditors had applied for 
execution prior to that date section 73 has 
no agplication, as was erroneously assumed 
by one or other of the parties at an earlier 
stage of the proceedings. The real question 
then reduces to this, was there a valid 
attachment effected of this fund by any of 
the three creditors? There is no room for 
controversy that the attachment effected at 
the instance of Chuni Dal Johurry on the 
29th February 1916 was valid and opera- 
tive in law. Bat as regards the attachment 
alleged to have been effected by Thakurdas 
Motilal and Joseph Iskendar, the question 
arises, whether steps were taken by them in 
conformity with rule 52 of Order XXI of 
the Code. Now, that rule provides that 
Where the property to ba attached js in 
the sustody of any Court or public officer, 
the attachment shall be made by a notice 
to such Court or officar, requesting that 
such property, and any interest or dividend 
becoming payable thereon, may be held 
subject to thefurther orders of the Court 
from which the notice is issued.” In the 
case before us, the attachments were effect- 
ed by both these creditors on the assump- 
tion that.there was a fund in the hands 
of the Accountant-General of this Court. 
But on the dates when the attachments 
were effected, there was no such fund in 
the hands of the Accountant-General. 
Consequently neither of the attachments 
would be valid and operative, unless it was 
held that the rule allows of an anticipatory 
attachment of money expected toreach the 
hands of a public officer. A reference to 
the terms of Form 21 of Appendix R to 
the Code, however, makes it manifest that 


A 10 Ind. Cas. 527; 140. 4, J. 90; 15 O, W.N 
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the rule does not allow of-an anticipatory 
attachment of money expected to reach the 
bands of a publio officer and is limited in 
its application only to money actually in his 
hands. This was the view adopted by this 
Court in the case of Padmanand Singh v. 
Rama Prosad (1), where the Court followed 
the earlier decision of the Bombay High 
Court in Tulajı v. Balabhat (G°. The principle 
of the rule, as concisely stated by Mr. Justice 
Beaman in Umabai Shankar Godbole v. 
Amritrao Anant (7), is that what is attached 
must be something in existence and not 
merely in the future. The same view has 
been recently adopted by the Madras High 
Court in Trruvangadial v. Thiruvangadth 
(8). There is consequently no escape from 
the conclusion that the attachments on the 
basis whereof Thakurdas Motilal and Joseph 
Iskendar seek relief are not operative in law. 


The question finally arises, what is the 
relative situation of the three oreditors. 
hakurdas Motilal and Joseph Iskendar 
have now prayed for the immediate attach- 
ment of the fund in Court and that 
application we bave decided to gfant. 
Consequently the position at the present 
moment is that there is an attachment effected 
by Chuni Lal Joburry on the 29th Feb- 
rnary 1916, as also two other attachments 
affected at the instance of Thakurdas 
Motilal and Joseph Iskendar on the 3rd 
January 1917. As between these two 
attacking creditors no question of priority 
ean arise; but the question remains, whe- 
ther Chuni Lal Johurry is entitled to pre- 
cedence by reason of the priority of his 
attachment. He claims such priority and 
relies upon the decision in Tiruvangadial 
v. Thirucangadth (8), which does support 
his contention. The contrary view, how- 
ever, has been taken by the Madras 
High Court itself in Surkeena Katum v. 
Mahcmed Abdul Aziz (9). We are in this 
Court free to decide the question on first 
principles, and when the matter is so regard- 
ed, it seems fairly clear that no question 
of priority can arise on the basis of the 


(6) 22 B. a9; 11 Ind. Dec. (xN. s.) 607. 


(7) 28 Ird. Cas, 18: 39 R. fO at p. Si: 17 Bom. L, 
R. 138. 
(8) 24 Ind. Cas, 617; 26 M. L J. 364. 2 


(9) 29 Ind. Cas. 239; 88 M. 221, 
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successive attachments. As was pointed ont 
by the Judicial Committee in Moti Lal v. 
Karrabuldin (10) and Raghunath Das v. 
Sundar Das Khetri (4), attachment dogs not 
create any title in ther attaching creditor; 
it creates no eharge or ‘Hen upon the at- 
tached property; the attaching creditor does 
not acqoire the status of a secured creditor. 
Attachment is effected by a Court for the 
benefit of the execution creditor by preven- 
tion of private alienation by the judgment- 
debtor of property cut of which the creditor 
seeks relief. This view was adopted by 
this Court in the eases of In re Soobul Chunder 
Law, Soobul Chunder Law v, Rus:ick Lall Mitter 
(2) end Frederick Peacceck v. Madan Gopal (8). 
Conseyuently we must apply the principle that 
where a fund in Court has been attached by 
several creditors of the judgment-debtor, none 
of the attaching-creditors is entitled to pre- 
ferential treatment by reason of the priority 
of ‘his attachment; as the attachments 
create no charge or lien upon ‘the fund; 
it is obvious that so long as the- fund is 
in the custody of the Court, the Ccurt is 
bound to apply the rules of justice, equity 
and good sonscience in the determination 
of the relative rights of creditors who wish 
to proceed against the fund in custodia 
legis for the satisfaction of their dues. In 
such circumstarcea, the fund, .if insufficient 
to meat in full the claims of the creditors, 
should be rateably distributed amongst them. 
On these grounds, I hold that the order 
now under appeal cannot be supported and 
must be cet aside. 


Apreal allowed, 
(10) 25 C. 179; 24 I. A. 170; 1 C. W. N. 689; 7 Sar. 
P, C. J. 222; 13 Ind. Dec. (nx. 8.) 121. 
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Malicious suit, whether actionable-——Damages, suit ` 
for, maintainability of—-False collusive defence—Costs. 

The malicious institution of civil proceedings with- 
ont reasonable and probable cause is not generally an 

actionable wrong which entitles the party aggrieved 

to sue for damages. The principle is that the latter 
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is sufficiently indemnified by the judgment which 
gives him costs and that he cannot prove special 
damage, [p. 528, col. 2. ] 
An agreement to maintaina false defence im a 
civil shit is not an actionable wrong. [p. 524, col. 1.] 
Oase-law discussed. 


Appeal from a decision of the Additional 
Subordinate Judge, Darbhanga. 

Mr. Muhammad Hassan Jan, for the Appel. 
lant. 

Messrs. Rajendra Prasad Frasad Ram, and 
Jagarnath Prasad, for the Respondent. 
` JUDGMENT.—The plaintiff and the 
defendants are co-sharersin Mouzah Rabmat- 
pur and it appears that the plaintiff 
having applied to the Collector under the 
Estate Partition Act for the separation of 
his interest, some of the defendants filed 
a statement before the Collector support- 
ing the plaintiff. Upon notice being 
issued to the other proprietors, a co- 
sharer named Musammat Bhagwati objected 
to the partition. The Collector declined to 
accept the objection and ordered the 
partition to proceed, whereupon she was com- 
pelled’ to institute a suit in the Civil Court, 
namely, Title Suit No. 1/289 of 1913, for 
a declaration that the estate was not liable 
‘to. partition by reason of a previous private 
partition between the co-sharers 

The suit was tried by the District Judge 
of Darbhanga and was decreed against the 
present plaintiff and present defendants 
Nos. 1. 2, 3; 4, 7, 11, 14, 15 and 17 with 
costs and against the remaining defendants 
of that suit without costs. Musammat 
Bhagwati then took out execution for her 
sosts and realised the whole sum from 
the plaintiff. The plaintiff now sues the 
former set of defendants for contribution 
in proportion to the shares held by each 
in the estate. His claim against these 
defendants, namely, Nos. 1, 2, 3, 4, 7,11, 14, 
15 and 17 of this suit is Rs. 626-140. He 
makes no claim against the other defendants. 

Defendant No. 7 only contested the suit 
before the Munsif, with the result that though 
there was an ex parte decree against defendants 
Nos. 1, 2, 3,4, 11, 14,15 and 17 the suit 
was dismissed as against defendant No. 7. 
There was then an appeal before the Addi- 
tional Subordinate Judge, who found that 
there was collusion between the plaintiff 
and defendants in setting up a false defence 
in the suit before the District Judge of 
Darbhanga and agreed with the decree of 
the Munsif. 
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The present ‘second appeal is preferred 
by the plaintiff, 

Upon the dismissal of her objection 
petition before the Collector it was open to 
Musnmmat Bhagwati Kuer to appeal to the 
Commissioners under sections 112 and 113 of 
the Partition Act and in the event of success 
to recover costs from the opposite party. 
She had, however, another remedy, namely, 
by civil suit and this she ehose. She was 
successful and cbtained not only the declara- 
tion that she sought as to the estate not 
being Hable for partition, but also a decree 
for costs. I takeit that it was open to 
the Civil Court to award her the costs 
not only of the suit but. also of the proceed- 
ings in the Collector’s Court, but the decree 
seems in fact to have been only for the sostas 
of the suit. 

The first question then that arises is 
whether the plaintiffand the defendants in 
making theapplication for partition before 
the Collector committed an actionable wrong. 
I will assume that the lower Appellate Court 
has found (though as a matter of fact it 
has not) that in doing so the plaintiff and 
the defendants acted maliciously and without 
reasonable or probable cause. 

‘he answer to the question put above must 
be in the negative. 

It is now settled law thatthe malicious 
institution of civil proceedings without 
reasonable and probable cause is Lot generally 
an actionable wrong which would entitle 
the party aggrieved to sue for damages, The 
principle is that the latter will be sufficiently 
indemnified bya judgment which gives him 
costs and that he cannot generally prove 
special damage, see Cotterell v. Jones (1), 
Quartz Hill Gold Mining Company v. Eyre 
(2). The first of these cases is instructive, 
because there two persons 4° and B 
brought maliciously a false suit for debt 
in the name of an insolvent, named D, 
against O. The alleged benamidar plaintiff 
D was non-suited but no costs were allowed. 
It was held that the declaration showing 
no award of costs either ordinary or extra 
formed no ground of legal damage. To 
like effect is Raj Ohunder Roy v, Shama 
Soondart Debi (3). There the Court held that 


the injury must be something other than 
(1) (1851 11 C. B. 713; 21 L. J.C. P. 2:16 Jur, 
88; 188 H. R. 655: 87 R. R. 754. 
(2, (1883) 11 Q. B. D. 674 at p. 681; 52 L. J. Q. 
B. 488; 49 L. T, 249; 31 W. R, 668. 
(8) 4 0, 6&8; 2 Ind. Dec. (N, s.) 370. 
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that which might have been compensated 
for by an award of the costs of the suit, 
or, in other words to use the language 
of Lord Holtin Savile v. Ruberts (4), the 
injury must be a collateral wrong. 

There are, however, other proceedings 
which though civil come within the 
mischief whichis sought to be cured by an 
action for malicious prosecution on a 
criminal charge. These are proceedings 
which involve loss of reputation or loss of 
liberty to the person and upon the face of 
them involve damages, 

But the case before us is clearly not one 
soming within this class of proceedings 

I am of opinion that the plaintiff and 
the defendante, even if they in furtherance 
of a conspiracy malicisusly without 
reasonable or probable cause made applica- 
tions to the Collector praying for a partition, 
did not commit a wrong for which the law 
allows a remedy by an action for damages. 

And if this is the case with the 
applications for partition, mush more so 
is it the ease with a conspiracy to put 
forward and maintain a false defence in 
the subsequent suit. In my opinion, there- 
fore, the learned Vakil for the respondents 
must also fail on his alternative contention, 
which is that even if the making of an 
application did not constitute an actionacle 
wrong, the collusive and, falee defence in 
the civil suit did constitute such a . wrong. 
It is quite clear that Musammat Bhagwati 
Kuer was amply indemnified against these 
collusive acts by the award of costs. 

In this connection it is necessary to 
notice that the contesting defendant in his 
written statement does not expressly plead 
that he and the plaintiff were joint tort- 
feasors. He rests his case ona contract by 
which the -plaintiff undertook to indemnify 
him for the costs of the suit, The case 
of a joint tort appeara to have been 
raised for the first time +t the framing 
of the issues. At the trial he failed to 
prove this contract, but he succeeded in satis- 
fying the Court that there was a joint tort 
to which the rules as to contribution would 
apply. l 

The learned Vakil for. the respondent 
relies on Surput Singh v. Imrit Tewari 


(5). This was a oase of tort caused by the 
(4) 1 Ld. Raymond 874; 91 E. R. 1147. 
(6) 5 0. 720; 60. L, R. 62; 2 Ind. Dee. (x. s.) 1066 
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cutting of trees. It does not support the 
proposition that an agreement to maintain 
a false defence in a civil suit is an action- 
able wrong. He next relies on Manja v. 
Kadugcchen (6). The rv. port of this case 
does not show whether the Court found 
that a collusive defence or a trespass agsinst 
property was the tort. From the fact that 
the learned Judges in this case relied on 
Surput Singh v. Imrit Tewari (5), it would 
seem thatthe tort lay in some act antece- 
dent to the filing of a false defence. The 
ease of Gobind Chunder Nundy v. Srigobind 
Ohowdhry (7) does, however, go the full 
length of the learned Vakil’s contention, 
In that case the plaintiff and tke defend- 
ants were jointly held to commit an illegal 
act by taking a patni settlement from a 
proprietor wha had contracted to give the 
patni to another person. It woud seem that 
the learned Judges were of opinion that it 
was an actionable wrong for the plaintiff 
and the defendants to set up a false 
defence ina suit for specific performance 
by the pruomisee against them and the 
proprietor. The case, however, was re- 
manded and the learned Judges came to no 
clear and definite decision. It is pcssible 
that the tort which the learned Judges had 
in mind was the act of inducing “the 
proprietor to break his contract, but” if the 
learned Judges did intend to hold- that 
the tort lay not in prceuring a breach of 
the contract but in making a false defence 
ina suit upon the contract, then I would , 
respectfully decline to agree. To apply 
tbis principle logically in this country 
or for the matter of that in any other 
country wonld lead to an intolerable mul. 
tiplication of suits. I consider, therefore, that 
secepting all the findings of the learned 
District Judge as they stand, it has- not 
been established that the plaintif and de- 
fendant No. 7 were joint wrongdoers in 
an actionable wrong, and that the rule in 
Merryweather y Nigan (8) is not a bar 
to the present suit. for contribution. 

The learned Vakil for the appellant, 
h-wever, goes further and contends that 
ths rule in this last mentioned case does not 


(6).7 M. 89; 2 Ind. Dec (wn. s.) 647. 
(7) 24 C. 880; 10. W. N. 179; 12 Ind Dec. (N. s.) 


887. 
18) (1799) 8 T, R. RA 16 R R. 810; 101 E. R. 
1337; 2 Sm. L, O. 569, (Eleventh Ed., Vol. 1, 398), 
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apply at.all in this country, and he relies 
upon Shakul Kameed Alim Sahib v. Syed Ebra- 
him Sahib (9) and some otber antborities 
of a like rature in support of his contention. 
But although itis true that Lord Herschell in 
Palmer v. Wick Steam Shipping Co. (10) de- 
clined to extend the rule to Scotland, so far 
as Lam aware there 1s no authority in [ndia 
which hae refused to apply the doctrine wher- 
ever the facts have been clearly made out. 
The utmost that the Courts .have done in the 
direction of dissent is to express doubts whe- 
ther the rule in Merryweather’s case (8) has 
not been too widely stated. It is also not 
irrelevant to note in this connection that 
in the draft Bill prepared by Sir Fre- 
derick Pollock for a Code of Civil Wrongs 
for India the doctrine is expressly recogniz- 
ed as applying to this country, and embodied 
in the form of a section. It is true that 
the Bill did not pass into law, but it is 
strong evidence of the opinion of a very 
high authority as tothe Jaw which prevails 
in this country. 

My finding, therefore, is that the doctrine 
does apply to India, but that in the case 
before us`there was no actionable wrong 
to which the plaintiff and the defendants 
were parties. In arriving at this conclusion 
1 have assumed that the learned Subordinate 
Judge’s findings of fact as to malice and 
reasonable and probable cause are legally 
sufficient; but if my view of the law had 
been otherwise, it might have been necessary 
to order a remand. In that case I would 
_have directed the lower Court to give the 
parties the chanca of producing the ccpies 
of the applications to the Collector in the 
partition proceedings as well as all the 
written statements in the civil snit before 
the District Judge. Itis somewhat unsatis- 
factory that we have had to rely for the 
precise terms of those applications and 
written statements upon the account given 
of them in the judgment of the District 
Judge in the oivil suit. I agree with the 
learned Subordinate Judge that the judg- 
ment in question was evidence for the 
purpose of showing what the statements 
were, but if would have been more 
satisfastory to have called for the originals 
_or certified copies thereof for the purpose 


of securing the best evidence of their con- 
(9) 26 M. 373. 
(10) (1894) A. C. 318 at p. 324; 6 R, 245; 71 L. T. 168. 
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tents. In any event upon the view I take 
of the case the appeal must be allowed 
and the plaintiff’s suit decreed in full 
against the defendant No.7 to the extent 
of his share. The plaintiff will obtain costs 
against him tn all Courts. 


. Appeal allowed, 





CALCUTTA HIGH COURT. 
ÅPPFAL PROM APPELLATE Oxver No, 106 
or 1916. 

March 30, 1917. 
Present:—-Justice Sir John Woodroffe, Kr., 
and Mr. Justice Cuming. 
MANINDRA NATH GHOSE AND crarrs— 
J ULUMBAT- DEBTORS APPELLANTS 
VETSUS 


ASHUTOSH GHOSH—Decres-yotpgr— 


RESPONDENT, 

Landlord and tenant—Decree in rent suit ohiained 
when plaintiff not landlord—Hwecution as rent decree 
~~ Precedents, value of. 

A plaintiff, who institutes a suit for arrears of 
rent and obtains adecree at atime when the land- 
lord’s interest is not vested in him by reason of an 
execution sale thereof, can, after the restoration of 
his status asa landlord on the cancellation of the 
execution sale, execute the decrec as a rent decree. 
[p 627, col. 1. 

Every judgment must be read as applicable to the 
particular facts proved, and the general expressions 
used must be considered to be governud and 
qualified by the particular facts of the case in 
which such expressions are found. [p. 527, col, 2.] 

A case isan authority for what it decides, and 
not for what may seem to follow logically from it, 
[p. 527, col. 2.] 


Appeal against the order of the 
Subordinate Judge, third Court, Hooghly, 
dated the 29th February 1916, affirming 


that of the Munsif, first Court, Howrah, 
dated the 3lst July, 1915. 

FACTS of the case appear from the judg- 
ment. 

Babu Bepin Behari Ghosh (Senior), for 
the Appellant.—This appeal is on behalf 
of the judgment-debtor, and it arises out 
of an. application for execution under 
section 47, Civil Procedure Code. The question 
for determination is whether the decree 
sought to be executed was a rent decree 
and can be executed as such, having regard 
to the admitted facts that at the time 
when the suit for arrears of rent was 
instituted and the decree was obtained the 
decree-holder was not the landlord, Acecord- 
ing to the Privy Council ruling in Arthur 
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Henry Forbes v. Maharaj Bahadur Singh (1), 

the decree cannot be treated as a rent-decree 
under the Bengal Tenancy Act and executed 
as such, because the relationship of land- 
lord and tenant did not exist at the time 
of the institution of the suit or at the 
time of the passing of the desree or at 
the present moment when the execution 
proceeding is pending. The Full Bench 
case of Khetra Pal Singh v. Tirthamoyt 
-Dassi (2) does not assist the decree-holder, 
So the plaintiff 1s not entitled to execute 
the decree and bring the holding to sale 
under the Bengal Tenancy Act. 

Babu Jogendra Kumar Dey, for the Re. 
spondents.—The decree that was passed was 
passed under the Bengal Tenansy Act. 

|Wooprorrs, J.—Plaintiff was not the 
landlord when the execution was put in 
force |. 
_ Undoubtedly when ha made the application 

for execution he was not the landlord. Under 
the Full Bench case of Khetra Pal Singh v. 
Tirthamoyi Dassi (2) he is entitled to execute 
the decree as a rent dearee, though it 
must be admitted that the Privy Coungil 
decision has created some difficulty in the 
matter. See Profulla Krishna Deb v. Nastr-un- 
nissa Bibi (3). The present case falls within 
the Full Bench oase, and as the Full 
Bench case was only distinguished and not 
overruled by their Lordships of the Judicial 
Committee, the present appeal should be 
dismissed. 

[Wooprorrg, J.—You rely on Profulla 
Krishna Deb v. Nasir-un-nissa Bibi (8)? | 

I refer to it because it goes to show 
that the Full Bench case of Khetra Pal 
Singh v. Tirthamoyt Dassi (2) was 
not overruled by the Privy Council case. 
The facts of this sase are similar to those 
of the Full Bench case. 

Then sections 155B, 188, 165 and 169 
of Chapter XIV of the ‘Bengal Tenancy 
Act speak of “ decree-holder ” and not “ land- 
lord.” So for the purpose of sale of an 
holding in execution of a decree under the 
Bengal Tenancy Act it is not necessary that 
the deoree-holder should continue to be a 


landlord at the time when the application 
(1) 28 Ind. Cas, 682; 41 ©. 926; 250, L. J. 484; ai 
C. W. N. 747; (1914) M. W. N. 397; 15 M. L. 
ip 12 A. L, J. 658; 27 M.L. J. 41L. W. e 
P. 0). 
(2) 33 C. 566; 3 C. L. J. 470; 10 C. W., N. 547, 


INDIAN OASES. 


-are briefly these: The 


4 


[1917 


LL 


for execution of the decree as rent decree 
under the Bengal Tenancy Act is made. 


. Babu Bepin Behari Ghosh, for the Appetlant, 
replied, 


JUDGMENT.—This appeal arises out of 
oertain execution proceedings, The facts 
respondent is or 
rather was the owner of a certain putni 
taluk called Mouza Khasmara. The appel- 
lants hold a jama of some 5 bighas and 
odd cottahs at an annual rental of Rs. 27-2-8 
within the taluk under the respondent. 
Their contention is that they have a 
non-transferable occupancy right in these 
five bighas. The taluk -belonging to the 
respondent was sold in November 1909 
at the instance of the szemindar under 
Regulation VIII of 1819. 

On the 14th April 1910 the respondent 
who was the putnidar brought a suit for 
rent of the 5 bighas odd against the 
present appellant and obtained a decree 
in January 1911. In February 1911 the 
sale of the respondent’s putni taluk was 
set aside. 

On the 20th January 1914. the res- 
pondent applied for the execution of the 
rent decree which he’ had obtained for the 
5 bighas odd of land in. January 1911 
against the presentappellant. The proceed- 
ings appear to have dragged on for some 
time. 

On the 27th April 1915 it was ordered 
that ‘sale proclamation and attachment 
should be issued under section 163, Bengal 
Tenancy Act, and the same order was 
passed on the 2nd August 1915, 

On the 15th May 1915 the putini taluk 
of the respondent under which appellant 


held these 5 bighas odd was once more 
sold under Regulation VIII. Then on the 


. 10th July the present appellant appeared 


and objected to the sale of the 
on two grounds:— 

(1) That the decree could not be exe- 
cuted as a rent decree as the decree-holder 
was no longer the landlord. 

(2) That it could not be executed as a 
money decree as the appellant had no 
transferable interest in it. 

The learned Munsif’ found the first ob. 
jestion in favour of the respondent decree- 
holder. He did not, therefore, find it necessary 
to decide the second objection. The judgment- 


holding 
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debtor then appealed. The learned Subordi- 
nate Judge dismissed the appeal. He held 
that the case was covered by the Fall 
Benth ruling, Khetra Pal Singh v. Kritar- 
thamoyt Ddsst, (2) and distinguished the 
case from the Privy Council decision in Arthur 


Henry Forbes v. Maharaj) Bahadur Singh 
(1). He held that the Privy Council 
case did not overrule the Full Bench 


decision in Khetra Pal Singh v, Kritarthamoyz 
Dassi (2). He held that the deoree-holder 
had the landlord’s: interest vested in him 
at the time when he instituted the rent 
suit and obtained his decree and so was 
entitled to execute it as a rent decree, 
even though he had lost his title as 
landlord before the property was put up to 
sale. The judgment-debtor has appealed 
to this Court. -His contentions are two- 
fold: —- Eo 

(1) That as the tenure was sold in 
1909 and the sale was not set aside till 
February 1911, the decree fcr rent, which 
was obtained in January 1911, is not a 
rent decree as the respondent was not 
then the landlord. 

(2) Even if it were then a rent decree, 
the decree-holder is no longer the landlord 
as the putnt was again sold in May 1915, 
and so cannot execute it as a rent decree., 
He contends that the Privy Council case, 
Arthur Henry Forbes v. Maharaj Bahadur 
Singh (1) overrules the Full Bench case of 
Khetra Pal Singh v. Kritarthamoyt Dassi (2). 


The respondent argues that with regard 
to the first contention as the status of the 
decree-holder as landlord was restored in 
February 1911, he’ must be considered to 
have been a landlord at the time of the 
rent sait, This is the view of the lower 
Appellate Court with which we agree. 
The case is thus within the Full Bench 
decision, as the relation of landlord and 
tenant existed when the suit was brought 
and decree was given therein. 

With regard to the second contention 
the respondent submits that the Privy 
Council case does not overrule the Full 
Bench decision. 

It cannot, we think, be said that the 
Privy Conncil overruled the Full Bench 
decision to which they referred and dis- 
tinguished from the case before them. 
They laid down, however, certain principles 
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which if applicable fully and in all cases 
are, as pointed out in the case of Prafulla 
Nosibannessa Bibi (3), 
inconsistent with those upon which the 
Privy Council judgment proceeds. But 
every judgment must be read as ap- 
plicable to the particular facts proved and 
the general expressions used must be con- 
sidered to be governed and qualified by 
the particular facts of the case in which 
A ease is an 
authority for what:it decides and not for 
what may seem to follow logically from 
if. If the Privy Council had considered 
the Full Bench decision to be erroneous, 
they- would have doubtless said so. The 
facts of the case before them were wholly 
different, as the relationship of landlord 


had in the Privy Council case ceased 
before the suit was brought. In the 
result, the decision under appeal must 


be affirmed and the appeal dismissed with 
costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civin Appeat No. 1266 or 1915. 
March 29, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Napier, 
KASIYANA KOUNDAN—Puamtirr— 
APPELLANT 
UE? SUS 
THIMA NAICKEN AND orgers—Derenpaxts 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. I, v. 13 
--Non-joinder of parties-—-Objection, when to be taken 
-Enforcement of joint right to mortgage debt by 
father-~Adult sons jointly interested not made parties 
to suit—-Objection as to non-joinder taken after settle- 
ment of issues, 

Under Order I, rule 13, of the Civil Procedure Code, 
an objection as to nou-joinder of parties should be 
taken before the settlement of issues. That rule 
applies even in cases where the plaintiff claims a 
joint right along with others but does not make the 
latter parties to such suit. [p. 529, col. 1.1 

Kollichina Venkataramayya v. Gudavalli Subbara- 
yudu, 25 Ind. Cas. 122, followed, 

Dursan Singh v. Durbejoy Singh, 1 Ind. Cas. 580 
90. L. J. 623; Heiniger v. Droz, 25 B. 433; 8 Bom, L., 
R. 1, distinguished. 

A debt was due on a mortgage to a joint family 
consisting of a father and son. There was a parti- 
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tion among the members of the family and the 
“mortgage debt was not included in the partition, as 
it was then considered as barred by limitation. 
. Subsequently after the new Limitation Act came 
into force the father alone brought a suit on the 
mortgage. After the settlement of issues objection 
' was taken by the defendants that the sons were 
necessary parties to the suit, and ‘that the suit 
was, therefore, bad for non-joinder: , 

Held, that the objection was taken too late. [p. 
580, col, 1.) 


Second appeal against the decree of the 
District Court, Madura, in Appeal Suit No. 
208 of 1913, preferred against that of the 
District Munsif, Dindigul, in Original Suit 
No. 427 of 1910. 

Mr, T, R. Venkalarama Sastri, for the Åp- 
pellant. 

Mr. 0. V. Ananthakrishna Aiyar, for the 
Respondents. 

JUDGMENT. 


Napier, J.— The suit out of which this 
appeal arises was brought by the plaintiff 
ona mortgage, dated 15th July 1878, exe- 
cuted by the Ist defendant in favour 
of one '-Ramasami Goznnden. Defendants 
Nos. 2 and 3 are the sons of the Ist de. 
fendant, and the th, 6th, 7th and Sth 
defendants are members of the plaintiff's 
family. They were made parties on the 
allegation in the 6th paragraph of the 
plaint that there was a partition between 
the plaintiff and those defendants of their 
family properties, in which partition the 
plaint mortgage fell to the share of the 
plaintiff. The 15th defendantis a purchaser 
from the Ist defendant. Defendants Nos. 9 
to 14 mada no claim to any share in the 
property, admitting that if had fallen to 
the share ofthe plaintiff. Defendants Nos. 
1 to 4 and 15 set up a case of discharge. 
The sole ‘issues raised were whether ‘the 
bond was trne and whether there had been 
a full discharge. The issues were settled 


.on the 17th of March 191}. The case 
went to trial and on the 2nd July 
1912 the plaintiff in his examination 


as plaintiff's Ist witness admitted that he 
had sons and alleged that there had been 
a division between himself and them and 
a partition of their properties. It appeared, 
however, that this mortgage was not named 
in the partition Hst-and it is perfectly 
obvious that it was omitted, being thought 
to be, as it was under the then existing 
state of the law, time-barred. In con- 
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sequence of the passing of the new Limitation 
Act the right to sue revived and the plaintiff, 
therefore, brought the suit. On this admis- 
sion by the plaintiff the defendants raised 
the objection for the first time that the 
suit was bad for non-joinder of the plaintiff's 
divided sons as parties. The effect of a 
finding in fayour of the defendant on this 


issue would be, subject to an objection to 


be considered later, that the plaintiff being 
with his sons 
was not entitled, without making the sons 
parties, to recover either the whole or a 
proportionate share of the mortgage 
debt by sale of the property or the pro- 
portionate share. This was conceded by the 
appellant. On the trial of this issue the 
plaintiff adduced the evidence of his sons 
to the effect that prior to the suit they 
had relinquished their rights in the suit 
amount in his favonr. Both the lower Courts 
have, however, declined to accept this story 
as true and it is urged that in second 
appeal we must accept this finding. In 
argument before the first Court it was 
contended that even if the relinquishment 
is not true, the objection on the score of 
non-joinder of parties was taken too late 
and no issue should have been framed. It 
is pointed out that the plea is purely teshnical 
and that the sons have raised no objection 
to their father alone bringing the suit and 
that the sole object of the objection is to 
protect the defendants from liability, it being 
too late to add the sons either as plaintiffs 
or as defendants, for in both cases it is 
clear on the authorities that limitation 
would operate to prevent their getting a 
decree jointly with their father for the 
whole amount with the necessary con- 
sequence that the father’s suit must also 
fail. That this is the only cefence to the 
suit is made clear on the finding that the 
plea of discharge is false. It being, there- 
fore, impossible to give the plaintiff 
any relief by joinder of his sons, he 
is compelled here to fall back on the 
coly remaining defence, that the objection 
for want of parties is too late. Order I, 
rule 13, of the Civil Procedure Code 
is as follows:— All ‘objections on the 
ground of non-joinder or wmis-joinder of 
parties shull be taken at the earliest pos- 
sible opportunity aud in all cases where 


` 
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issues are settled, at or before such settle- 
ment, unless the ground of objection has 
subsequently arisen, and any such objection 
not so taken shall be deemed to have been 
waived.” 

Mr. T. R. Venkatarama Sastri relies on 
the latter part of the rule and contends 
that the ground of objection has not arisen 
subsequent to the settlement of issues. This 
is undoubtedly true. The ground of objec- 
tion was there from the very inception of 
the snit. The defendant could have ascer- 
tained that the plaintiff had sons alive and 
could have asked for issnes, whether the 
plaintiff was entitled to sne on behalf of 
his sons or whether in any partition this 
particular debt had fallen to higshare. If 
those issues had then been raised, they 
might have been fatal to the suit. In 
my opinion the case comes within the 
language of the rule and it has been 
decided by this Court in Second Appeal No. 
1629 of 1912 in Kollichina Venkatarmayya 
v. Gudavalli Subbarayudu (1) that the objec- 
tion as to non-joinder of parties applies even 
where the ground was not known to the 
defendant at or before the settlement of 
issues. Unless, therefore, the rule has no 
application to suits of this nature, the 
objection under rule 13 must prevail. 
It is, however, urged that this rule has 
no application to cases where the right 
to sue is vested in certain persons jointly 
and no one of them san recover without 
the presence of all. The authority relied 
on for this proposition is Dursan Singh v: 
Durbejoy Singh (2). This was a decision under 
section 34 of the old Code corresponding to 
this role. The actual decision in the case was 
that any member ofa Mitakshara family is 
entitled, as against a trespasser or a person 
wko seeks wrongfully to seize the property in 
execution of a desree obtained against a 
stranger, to recover possession or ask for 
a declaration that the properties are not 
liable to be sold in execution, and in this 
view the Court decided that the objection 
for want of parties was bad. Bat at page 
626% the Court expresses the opinion that 
the section will not prevent a Court 
dismissing a suit in toto where the ap. 


(1) 25 Ind. Cas. 122, 
(2) 1 Ind. Cas. 530; 90. L J, 623. 


` #Page of 9 C, L. J.—Ed, 
34 
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that it is not necessary for 
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plication of the section would operate 
to give a plaintiff a measure of relief 
larger than the right he really possesses. 
I do not gather from the dietum in this 
case whether the learned Judges intended 
to go as far as to lay down that the sec- 
tions in the old Code to which this see- 
tion 34 was an exception have also no 
application to such cases. Jt seems to me 
that this result must logically follow from 
the decision of the Court, for section 
34 is part of Chapter III dealing with 
‘parties and their appearance, applications 
and acts.’ If this be so, it seems to me 
a strong proposition that the Court cannot, 
in a suit of this nature, order that a 
perron may be joined as plaintiff or that 
a person who has been made a defendant 
be made a plaintiff. It would come 
to this, that if the objection had been 
taken at an earlier stage the Court could 
not have given permission to the plaintiff 
to join his sons as co-plaintiffy. The 
principle cannot, in my opinion, be founded 
on the objection that all the parties entitled 
must sue, because it is clear that where 
a person is jointly entitled to sue with 
other persons and cannot get relief except 
by making them parties, he is entitled, 
when they refuse to be plaintiffs, to join 
them as defendants. The object of this 
recognized principle is obvious, namely, that 
otherwise it will he in the power of one 
of several persons jointly entitled to prevent 
the others recovering their claims against 
a third party by refusal to join as ao- 
plaintiffs. It must, therefore, be conceded 
all persons 
jointly entitled to sue and, therefore, it 
cannot be said that ona of such persons 
has no right to sue alone. All that is 
required is that he should make persons 
jointly entitled with him defendants, who 


will not join as plaintiffs, 


That being: so, I am unable to accept 
the broad proposition laid down by the 
learned Judges in the above ease. I do 
not wish.to lay down any general rule, 
but in a case such as this where the 
right exists in the plaintiff but he cannot 
enforce it to any extent even withont 
other persons jointly interested being 
parties to the suit, the objection does 
seem to me to be one as to parties and 
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covered by the law of procedure, though 
probably it does not apply to a case 
where there is an absolute defect in the 
plaintiff’s title and the person really entitled 
to the exclusion of the pleintiff was not 
a party to the suit. Vide . Heiniger v. 
Droz (8). I may add that I can find no 
decision of this Court or any -other Court 
in which the view enunciated in Dursan Singh 
y. Durbejoy Singh (2) has been accepted. 


I am, therefore, of opinion that the rule 
does apply, that the objection is taken 
too late and the. appeals must be allowed. 
The appeals will be. remanded to the 
lower Appellate Court for trial on the 
other issues. Costs will abide. 

ABDUR RAHIM, J.—I agree. 


Appeal allowed; Oase sent back. 
V R.P. 


(3) 25 B. 433; 8 Bom. L. R. 1, 


CALCUTTA HIGH COURT. 
LETTERS PATENT Apegan No. 104 of 1916. 
March 16, 1917, 
Present:—Justice Sir Asutosh Mookerjee, Kr., 

- and Mr. Justice Beachcroft. 
SARADA KRIPALALA— Derenpant— 
APPELLANT— PETITIONER 
versus 


AKHIL CHANDRA BISWAS — PLAINTIFF 


— RESPONDENT— OPPOSITE PARTY, 

. Lease, construction of—Permanent lease—Covenant 
for re-entry, whether personal—Covenant running with 
land—Construction of  covenant—Landlord and 
tenant—Tenant, right of, to land annexed to tenancy 
by way of encroachment. 

The interest created by a taluka patta and called 
a taluka constitutes prima facie a permanent tenure, 
where there is nothing, either in the surrounding 
circumstances, or in the instrument which creates 
it, to show that it was intended to be otherwise. [p. 
532, col. 2.] 

Where the instrument creating a tenancy called 
taluka was silent upon the questions of heritability 
and transferability, but during the period of sixty 
years which had elapsed since its creation, the 
tenancy had passed in inheritance from father to 
son and had formed the subject of successive trans- 
fers and the succession and transfers were recognised 
by the landlord and the rent fixed atits inception 
was never varied and the grant was for residential 
purposes and structures were erected on the land: 

Held, .]) that the lease was intended to be perma- 
nent, notwithstanding the fact that there was a 
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covenant in the lease thab if the grantor had 


personal necessity, the grantee would be bound to 
relinquish the land; [p. 632, col. 2. ] 

(2) that the said covenant was a personal ohe and 
did not run with the land, so that it ceased to be 
operative after the death of the grantor. In such a 
case the covenant must be construed most strongly 
against the grantor and most beneficially in favour 
of the grantee; [p. 582, col. 1.] 

(3) that the same conclusion was applicable not 
merely to the plot which was covered by the grant 
but also to another plot which had been annexed 
to it by the tenant by- way of encroachment, as the 
landlord had not, within the statutory periodfrom the 
date of encroachment, instituted a suit to eject the 
tenant from the second plot on the ground that he 
could not, without his consent, acquire the status of a 
tenant in that plot. [p. 532, col. 2.] 

Quxre.—Whether the landlord was entitled to 
claim additional rent in respect of the plot encroached 
upon. 

PThe question whether a covenant in a lease is 
a personal one or runs witb the land, depends upon 
the true intention of the grantor and grantee to bo 
ascertaived from the construction of the terms of 
the instrument. It is impossible to tell by general 
reasoning what rights will be held to belong to the 
class of personal covenants or where the line would 
be drawn between personal covenants and cove» 
nants running with the land. [p. 582, col. 1.] 

A covenant in a lease reserving a right of 
re-entry tothe grantor on a certain contingency 
must be construed most strongly against the grantor 
and most beneficially in favour of the grantee, unless 
the meaning of the covenant is perfectly clear and 
it is expressed in absolutely unambiguous language. 
[p. 582, cols. 1 & 2.] bh ns 

Appeal agáinst the decree of Mr. Justice 
Newbould, dated the 6th April 1916, in Appeal 


from Appellate Decree No. 3872 of 1914. 


FACTS material to the report will appear 


from the following judgment of Mr. Justice 
Newbould:— 


“The plaintiff in this appeal has obtained a 
decree for ejectment and the defendant No. 3 
has appealed to this Court. The main case of 
this defendant was that the interest of one of 
the two former proprietors of the land in 
dispute had descended to him by purchase 
through one Kali Kinkar. It has been found 
that there was no valid sale to Kali Kinkar 
and this defendant now relies on the title 
obtained by one of his predecessors Abdul 
Tinwalla, who got a settlement of this land 
in 1211 M. E. Both the lower Courts have 
found that so far as this settlement is 
concerned, Abdul Tinwalla was a tenant- 
at-will with no transferable right. The 
lower Appellate Court has merely incidentally 
mentioned that this Abdul Tinwalla had only 
the right of a tenant-at-will and has not 
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discussed the grounds for this finding. The 
probable reason is that the point was not 
dispfited before that Court as Abdul Tin- 
walla’s patta of the 12th Byssakh 1211 M. E. 
expressly reserved a right of re-entry for the 
lessor, The fact that the lease provides 
that the lessor can only enter the land 
on personal necessity, does not make the 
covenant any the less a covenant running 
with the land. 

It is next contended that the lower 
Appellate Oourt has not given its reasons 
for holding that the legality of the notice 
to quit and the validity of its service have 
been duly proved. Jt has not been shown that 
the point was one of so complex a nature 
that in a judgment of affirmance it was 
necessary to do more than express a general 
agreement with the findings of the Munsif. 

Lastly, it is urged that, as regards plot 
No 2, the plaintiff’s claim is barred by 
limitation. The lower Appellate Court has 
held that this plot was held by the defend- 
ant and his predecessors as included in 
the tenancy by which plot No.1 was held 
and this finding is sufficient to dispose of 
this plea. 

The appeal fails and is dismissed with 
costs. 

Babu Biraj Mohun Majumdar (wit him 
Babu Prebodk Kumar Das), for the Appel- 
lant. ; 

Baba Khitesh Chandra Sen, for the Re- 
spondent. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr, Justice Newbould in an 
acticn in ejectment. The suit was decreed 
in partin the Conrt of first instance. On 
appeal the Subordinate Judge decreed the 
claim in full and that decree has been 
affirmed in second appeal to this Court. 
The rights of the parties are regulated 
by a contract of tenancy executed on the 
23rd April 1849 by Madan Mohan Ghose 
in favour of Abdul in respect of the 
first plot of land now in dispute. The 
lease, which is oalled taluka patta, recites 
that the tenant had executed a kabuliyat 
in favour of the grantor and that the 
taluka patia was granted on arent of Re, 1 
from year to year. Then follows an: im- 
portant covenant in these terms: “ You 
shall erest houses upon the land and live 
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there. If I have a personal necessity, you 
shall relinquish the land, and you will 
not be entitled to make any objection.” 
The plaintiff is the successor-in-interest 
of the original grantor; the first defendant 
is the son of the original grantee; the 
third defendant who really contested the 
suit is a transferee of the tenure through 
the second defendant. The second plot 
in suit is not covered by the lease but 
was annexed to the first plet by the tenant 
by way of encroachment. The plaintiff has 
treated the third defendant as a tenant 
in respect of both the plots, and, after 
service of notice to quit on him, has in- 
stituted this suit for recovery of possession. 
The defendant contends that he cannot be 
ejected as the tenancy is of a permanent 
character. In these circumstances, the plaint- 
iff, in order to succeed, must establish’ 
frst, that the tenancy was ofa termin- 
able nature, and, secondly, that it has been 
terminated in accordance with law. 

The fundamental question in the case 
relates to the nature of the tenancy created 
by the taluka patta of the 28rd April 1849. 
The appellant contends that the expression 
‘taluka’ prima facie implies permanence and 
relies upon the decision in Krishano Chunder 
Goopto v. Meer Sufdur Ali (1), which was re- 
cently followedin Budyar Rahman v. Matiar 
Rahman (2). It must now be treated as 
well settled that if there be nothing, either 
in the surrounding circumstances or in the 
instrument which creates the interest, to show 
that it was intended to be otherwise, the 
inference is that a tenanoy called “taluka” 
constitutes a permanent tenure. We thus 
start with the presumption that the tenancy 
created by this lease was a permanent 
tenure. Are there, then, any indications 
in the instrument itself or in the surround- 
ing circumstances which point to a contrary 
conclusion? On behalf of the respondent reli- 
ance is placed upon the fact that appropriate 
words of heritability or transferability do 
not occur in the instrument. This may 
be conceded and the deed is silent upon 
the questions of heritability and transferability. 
But the significant fact remains that during 
the period of sixty years, which have elapsed 
since the lease was granted, the tenancy has 


(1) 22 W. R, 326. 
(2) 21 Ind. Cas. 47; 18 C. L, J. 271. 
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passed by inheritance from father to son 
and has formed the subject of successive 
transfers; moreover, the succession and 
transfers have been recognised by the 
landlord. Consequently, the inference legiti- 
mately follows that the parties intended the 
leasehold interest to be heritable and 
transferable. We have the additional fast 
that the grant was for residential purposes; 
and as might have been expected, structures 
have been erected on the land, indeed, the 
decree entitles the plaintiff in accordance 
with the prayer in the plaint to remove 
the houses erected by the defendant on 
the disputed land. Finally it is noteworthy 
that the rent fixed in 1849 has never varied. 
Consequer.tly, the indications furnished by 
the instrument all tend to confirm the 
conclusion that the lease described as taluka 
patta was intended to be permanent. Re- 
liance, however, bas been placed on the 
clause which entitles the grantor to re-enter 
ani prevents the grantee from ra‘sing 
objection to such a course. On behalf 
of the appellant it is contended that this is a 
purely personal covenant in favour of the 
grantor himself. The respondent argués, on 
the other hand, that this isa covenant running 
with the land. Now as observed by Holmes in 
his Common Law (page 406), itis impossitle 
to tell by general reasoning what rights will 
be held to belong to the class of personal 
‘covenants or where the line would be drawn 
between the two classes, that is, personal 
covenants and covenants running with the 
land. The proper course is to construe the 
terms of the instrament and thus ascertain 
the true intention of the grantor and grantee. 
Now, upon a plain reading of this lease, it is 
clear that the covenant was in favour of the 
grantor personally, for the words used are: 
“Tf I have personal necessity (* * * 
* * * * *) youshall relin- 
quish the land.” Ina ease of this descrip- 
tion the well known rule applies that the 
covenant is to be construed most strongly 
against the grantor and most beneficially in 
favour of the grantee (see the observations of 
Wilde, ©. J., in In re Stroud (3), of Romilly, 
M. R.,in Warde v. Warde(4), and of Selborre, 


(8) (1849 8C. B. 502 at p. 529; 19 L. J. O, P. 117; 
137 E. R. 604; 79 R. R. 608. 
(4) (1552) 16 Bcav, 103 at p. 105; 51 E. R. 716; 96 
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L. C., in Neill v. Devonshire (Duke) (5). We 
do not affirm the proposition that if the 
meaning of the covenant is perfectly. clear, 
if it is expressed in absolutely unambiguous 
language, the language should be strained to 
obtain a conclasion in favour of the grantee 
and against the grantor. Such a course was 
condemned by Jassel, M. R, in Taylor v. St. 
Helens Oorporation (6). It is equally clear 
that where the terms of the grant show 
plainly that the covenant was intended to be 
personally in favour of the grantor, the Court 
should not stretch the language and interpret 
ihe covenant to the detriment of the grantee. 
The covenant in this case is of a very 
stringent charaster and we should not 
accept the construction proposed by the 
grantor, which is not only more extensive 
than is justified by the actual words used 
but really destroys the permanency of the 
leise and places the grantee entirely at the 
mercy of the grantcr. The position then is 
that the instrument, which is described as 
a taluka pitta and consequently prima faare 
is a permanent grant, furnishes no Indication 
that the intention of the parties was to create 
a terminable tenancy except that during the 
lifetime of the grantor, if he had personal 
necessity, the tenant would be bound to 
relinquish the land in his favour. That 
contingency has not happened. The tenancy 
has continued for 60 years and the successor- 
in-interest of the grantor now seeks to eject 
from the land a derivative holder from the 
grantee. In our opinion his claim cannot 
succeed, 

We have finally to consider whether this 
conclusion is applicable, not merely to 
the first plot which is covered by tke grant, 
but also to the second plot which has been 
annexed by the tenant to the land of his 
tenancy. No distinction can, ‘in such oir- 
cumstances, be made, we think, between the 
two parcels, The plaintiff has not treated 
the defendant asa trespaszer in respect of 
the second plot. If within the statutory 
period from the date of encroachment, he had 
instituted a suit to eject the defendant on the 
ground that he could not, without his con- 
sent, acquire the status of a tenant in the 
second plot, he might have succeeded in his 
claim, Ishan Chandra Mitter v, Raja Ram- 

(5) (1883) 8 A. O. 135 at p. 149; 31 W. R. 622. 


(6) (1877) 6 Ch; D. 264; 46 L, J, Ch. 857; 37 D. T 
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ranjan Chakarbutty (7), Whitmore v. Hum- 
pkries (8), Hastings (Lord) v. Saddler (9), 
Attorney-General v. Tomline (10). Instead 
of this, he has treated the third defendant 
as tenant in respect of the encroached 
land, while the latter has professed to 


hold it as part and parcel of his tenancy.- 


We need not decide whether the plaintiff 
may not claim additional rent from the 
defendant; it is sufficient to hold, for the 
purposes of the present claim in ejectment, 
that the two plots constitute one tenancy and 
stand on the same footing. 

The result is that this appeal is allowed, 
the decrees of the Courts below discharged 
and the suit dismissed with costs in all the 
Courts 


Appeal allowed. 
(7) 20, L. J. 126, 
(8) (1872) 70.P. 1; 41. L.J. O. P. 43; 25 L.T. 
496; 20 wW, R. 79. ¢ 
(9) (1898) 79 L. T. 355. 
(10) (1877) 6 Ch. D. 750; 46 L. J. Oh, 634; 36 L. T. 
684; 25 W. R. 803. 
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RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 99— Sale of 
mortgaged property in contravention of section, whe- 
ther void or voidable-—Limitation Act (IX of 1608), 
Sch, I, Art. 12—Civil Procedure Code (Act V of 1908), 
O KAI, 7.90, O. XXXIV, r. 14-—Fquityu of redemption, 
extinction of. 

A, sale in contravention of scction 99 of the 
Transfer of Property Act is only voidable and not 
void. It must be set aside under rule 90 of Order 
KAT of the Civil Proceduro Code -by a suit within 
one year of the confirmation of ihe sale under 
Article 12, Schedule I, of the Limitation Act before 
redemption can be allowed [p. 633, col 2. p. 584, cul, 
2; p. 535, col. 1; p. 536, col. 1.) 

A suit for redemption cannot be regarded as & 
suit to set aside the sale, though the irregularity may 
he sufficient by itself to entitle the plaintiff to vacate 
ihe sale by a proper proceeding under the Civil 
Procedure Ocde or by a suit. [p. 536, col. 1.] 

Khiarajmal v. Daim, 82 0. 298; 10.L. J. 684; 32 I. 
A. 28; 8 Sar. P. 0. J. 7384, 9 C. W. N. 201; 2A L J. 
41,7 Bom. L. R, 1 (P. C.), followed. 
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Pancham Lal v. Kishun Pershad, 6 Ind. Cas, 47; 14 
CO, W. N. 579; 12 0. L. J. 574, dissented from, 


Appeal from a decision of the Addition- 
al District Judge, Shahabad, dated the 
22nd February 1916, modifying that of the 
Additional Subordinate Judge, Shahabad, 
dated 24th September 1915. 

Sir Ali Imam and Mr. Har Narayan Prasad, 
for the Appellants. — 

Messrs. P. K. Sen and Rajendra Prasad, for 
the Respondents. 

JUDGMENT. 

Cuasrer, ©. J.—The facts of this 
are as follows:— 

In 1894 Ramjatan Ojha and Musammat 
Phul Koer mortgaged 18 bighns of land to 
Sheo Narain Ojha. The latter and others 
held mortgages on other property of Ram- 
jatan Ojha on which they brought a suit, 
In execution of the decree in that suit 
they brought the mortgaged property to 
sale but the proceeds of the sale being not 
sufficient to satisfy the decree they obtained 
a further decree under section 90 of tha 
Transfer of Property Act and in execution 
thereof in February 1906 brought to sale 
the 18 bighas above mentioned and pur- 
chased the property themselves for Rs. 500. 
Sheo Narain Ojha subsequently redeemed a 
mortgage held by one Parmeshur Ojha on the 
18 bighas by paying to him a sum of Ra, 625. 

In the present suit Ramjatan Ojha and 
others seek to redeem the mortgage of 1894, 
The Subordinate Judge made a decree for 
redemption on payment of the original 
mortgage money and interest and the sum 
of Rs. 500 paid for the property at the 
sale of 1906, but he declined to ailow Sheo 
Narain Ojha the sum of Rs. 625 paid by 
him to Parmeshur Ojba. The defendants 
appealed and the plaintiffs filed cross-objec- 
tions,-with the result that the District Judge 


case 


‘modified the decree of the Subordinate 


Judge by allowing the defendants the sum 
of Rs. 625 also, 

The defendants have appealed to this 
Court, contending that the suit should be dis- 
missed and the plaintiffs in their scross-objec- 
tions contend that they should not be required 
to pay the sums of Rs 500 and Ra. 625. 

The purchase of the 15 bighas by the 
mortgagee of 1894 was contrary to section 
99 of the Transfer of Property Act wich 
was then in force, but it is now settled 
that a purchase contrary to that section op 


534 INDIAN 


SHEO NARAIN OJHA Y. RAM JATAN OJHA, 


Order XXXIV, rule 14, which has replaced 
that section, is voidable only and nct 
absolutely void. In a case to which neither 
of the provisions mentioned seems to have 
been applicable their Lordships of the Privy 
Council affirmed the rule to which those 
provisions give expression, but said that 
such a purchase was an irregularity only 
and not a cause of nullity for want of 
jurisdiction [see Khiarajmal. v. Daim (1)]. 

The defendants-appellants rely upon the 
ease of Panchum Dal v. Kishun Pershad 
(2), in which it was held in ciroum- 
stances not unlike those of the pre- 
sent case that the purehase of the equity 
of redemption by the mortgagee constitutes 
him a trustee for the mortgagor and that 
he does not acquire an irredeemable title 
and that a mortgagor seeking to redeem 
after such a purchase by the mortgagee is 
not bound to have the sale set aside. It 
seems to me that the rule regarding the 
position of a mortgagee who purchases the 
equity of redemption was too widely stated 
in that case, but assuming that the mort- 
gagee becomes a trustee for the mortgagor 
the trust is what is called a constructive 
trust, and the mortgagor cannot take ad- 
vantage of section 10 of the Limitation 
Act. I am unable to agrea with the learned 
Judges who decided the case of Pancham 
Lai vy. Kishun fershad (2) that in circum. 
stances like those of the present case the 
mortgagor is not bound to have the sale 
set aside within the time limited by law. 
The judgment of their Lordships of the 
Privy Council in Khiarajmol v. Daim (1) 
shows that the sale now in question was 
at most irregular. The mortgagors’ interest 
in the property was in fact sold and so 
long as that sale holds good, the plaintiffs 

- cannot redeem the mortgage. 

The plaintiffs in the present case failed 
to get the sale set aside within the time 
limited by law. I would overrule the cross- 
objections, allow the appeal and dismiss the 
suit with all costs in all three Courts. 


(1) 32 C. 296; 1 C. L. J, 564; 32 I. A. 23; 8 Sar. P. 
C. J. 734; 9 C. W.N.201;2A.L. J. 7); 7 Bom. L. R. 
1 (P. C.). 

(2) 6 Ind. Cas. 47; 14 ©. W.N. 579; 12 0, L.J, 
574. 
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The persons entitled to receive costs from 
the plaintiffs are the defendants who have 
appealed to this Court. E 

JWALA PRASAD, J.— This appeal arises out 
of a suit by the plaintiffs for redemption 
of an usufructuary mortgage executed by 
plaintiff Ramjatan Ojha and Musammat 
Phool Kunwar in 1894 in favour of defen- 
dant Shive Narain Ojha. Musammat Phool 
Kunwar is dead and her daughter’s son is 
defendant No. 10 in the suit. The pro- 
perty mortgaged in the bond of 1894 was 
18 beghas of ratyat: land belonging to the 
mortgagors. The mortgagee Shive Narain 
Ojha and his co-sharers had also held 
other mortgages on some other property of 
Ramjatan Ojha in respect of which they 
obtained a decree and sold the properties 
covered by those mortgages. The amount 
realised from the sale of the properties 
mortgaged being insufficient to satisfy the 
entire decree, the property covered by 
the mortgage of 1894 was sold for the 
balance of the amount due under 
the decree and was purchased by the 
mortgagees defendants ata sale held on the 
Sth of February 1906. The mortgagees 
‘defendants thus purchased the equity of 
redemption of the plaintiffsin the mortgaged 
property atan auction sale held in exeen- 
tion of their money decree, for a claim 
which did not arise ont of the mortgage 
of 1894 songht to be redeemed by the 
plaintiffs. 


The present snit was brought by the 
mortgagors in May 1914, that is, almost 
after six years from the purchase of the 
equity of redemption by the mortgagees. 
The defence set up by the mortgagees 
appellants was that there was no equity 
of redemption left in the plaintiffs and 
that it was extinguished by their purchase 
of the property at the auction sale in 
1906. The Court below overruled the 
contention of the appellants and gave a 
decree in favour of the plaintiffs, allowing 
them to redeem the mortgage of 1894 on 
payment of the money due under that 
mortgage as well as the sum for which 
the property was purchased at the aforesaid 
auction sale and the money due on certain 
o'her prior mortgages on the property which 
were redeemed by the appellants after ileir 
purchase. The mortgagees before us in 
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appeal have raised the same contention as 
was raisedby them in the Oourts below 
that there is no equity of redemption left 
in the plaintiffs by reason of the auction 
sale of 1906, at-which the mortgagees 
purchased the property in dispate. This 
contention is based upon the ground that the 
auction sale has become absolute and cannot 
be set aside and unless the sale is set 
aside, the plaintiffs can have no olaim to 
redeem the property. 

The mortgagors respondents on the other 
hand contend that they have not lost their 
right of redemption notwithstanding the 
sale of the property and its confirmation, 
and thatitis not necessary for them to 
have the sale set aside. Itis not contended 
before us that the plaintiffs had no knowledge 
of the sale, or that the sale was fraudu- 
lent. There is no prayer in the plaint 
to have the sale set aside. 

It is true that the sale in question was 
in contravention of section 99 of the 
Transfer of Property Act in force at the 
time of the sale, whicn provides that a 
mortgagee shall not be entitled to bring 
the mortgaged property to sale without 
instituting a suit under section 67 of the 
Transfer of Prorerty Act in execution of 
a decree for the satisfaction of any claim, 
~ whether arising under the mortgage or not. 

It may be taken as settled that a sale 
in contravention of section 99 is not 
without jurisdiction and is, therefore, not 
null and void but is only irregular and 
voidable. Following the principle laid 
down by their Lordships of the Privy 
Council in Khiarajmal v Daim (1), it 
seems that all the High Courts in India 
have held that a sale in contravention of 
section 99 is only irregular, wide Ashutosh 
Stkhdar vw. Behari Lal Kirtania (3), Lal 
Bahadur Singh v. Abharan Singh (4), Muthu 
v. Karuppan (5), Sahadu Manaj? v. Devlya 
Jaba Mahar (6) and Bhola Jha v. Kali 
Prasad (7). 

Notwithstanding that the sale was only 
irregular, the lower Courts have held that 


(3) 385 0. 6L 11 0. W. N.1011; 60.L. J. 
(4) 27 Ind. Cas. 796; 37 A. 165; 13 A. L. J. 138, 
(5) 30 M. 313; 17 M. L. J 163; 2M. L. T. 1 
(6) 14 Ind. Cas. 780; 14 Bom. L R. 254. 
(7) 34 Ind. Cas. 288; 1 P. L. J. 180. 
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the plaintiffs are entitled to redeem the pro- 
perty. The view taken by the Courts below is 
no doubt supported by the decision of a 
Division Bench of the Caleutta High Court in 
Pancham Lal v. Kishun Pershad ( 2), All the 
other High Courts in India, however, appear 
to have taken a contrary view. The Full 
Bench of the Allahabad High Court in 
Lal Bahadur Singh v. Abharan Singh (4) has 
held that where a sale in contravention of 
section 99 of the Transfer of Property 
Act is confirmed, the auction-purchaser, 
whether he bean outsider orthe mortgagee 
bidding with the leave of the Court, obtains 
an indefeasible title, and the right of the 
mortgagor and those who represent him to 
redeem is absolutely extinguished, 


The above decision has been recently follow- 
ed by a Division Bench of the Madras High 
Court in Arjuna Reddi v. Venkatachala Asari(8) 
(January 1916). Inthe Madras case the mort- 
gagee himself had purchased the equity of 
redemption in. execution of his money decree 
as inthe present case. Similar is the view 
of the Bombay High Court in Sakadu Manaji 
y. Devlya Jaba Mahar (6). It seems, therefore, 
that the desision of a Division Bench of 
the Caloutta High Court in Pancham Lal 
y. Kishun Pershad (2), above referred to, 
relied upon by the mortgagors respondents 
is contrary to the decisions of all the other 
High Courts. Mr. Justice Woodroffe, who 
delivered the judgment of the Court in 
the above oase, conceded that the sale 
in contravention of section 99 was irregular 
and not void, but the learned Judge held 
that the right of redemption of the mort- 
gagor was not extinguished by the sale 
and that it was not necessary for him to 
obtain relief to have the sale set aside. 
His view is based upon what the learned 
Judge says is the established proposition 
of law that the purchase of the equity 
of redemption constitutes the mortgagee a 
trustee for the mortgagor. His view is no 
doubt supported by that of Macpherson, J., 
in Kamini Debt v. Bumlochan Sirkar 
(9) referred to by Woodroffe, J., in his 
judgment. But their Lordships of the 


(8) 32 Ind. Cas. 611; 32 M. L. J. 525,19 ML. T. 
121; 5 L. W. 242. 
(9) 5 B. L. R. 450, 
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Privy Counosil in Mahabir Pershad Singh v. 
Macnaghien (10) declined to accept the view 
of Macpherson, J, that the mortgagee pur- 
chasing the equity of redemption is a trustee 
for the ‘mortgagor when the mortgagee 
purchases the property with the leave of 
the Court. Their Lordships held that 
“leave to bid putsan end to the disability 
of the mortgagee and puts himin the same 
` position as any other independent purchaser.” 
It does not appear that the attention of 
Woodroffe, J., was drawn tothe above deci- 
sion of the Privy Council. The view that 
the mortgagor can be allowed to redeem the 
property without having the sale-set aside 
appears contrary to the decisions of their 
Lordships of the Privy Council in Malkarj un 
v. Narhari (11). Their Lordships have dis- 
tinctly held that a sale, howsoever irregular, 
‘must be set aside within due time by the 
Courts as prescribed in section 311 of the 
“Code of Civil Procedure, or by a suit within 
one year from the confirmation of the sale 
under Article 12, Schedule IT, of the Limita- 
tion Act, before ‘redemption oan be 
allowed, and that a suit for redemption 
cannot be regarded as a suit to set aside 
the sale, though the irregularity may be 
sufficient by itself to entitle the plaintiff 
to vacate the sale by a proper proceeding 
under the Civil Procedure Code, or by a 
suit, 

The aforesaid principle in my opinion 
should also apply to a sale held in con- 
travention of section 99. Hence so long 
as the sale stands good and has not been 
avoided or set aside, it is impossible to 
conceive how the mortgagor can exercise 
his right of redemption. With great re- 
spect I must dissent from the desision of 
Woodroffe, J., in Pancham Lal v. Ki- -hun 
Pershad (2). 

The plaintiffs’ equity of redemption has 
been extingnished by ‘the auction sale of 
1906 and their remedy to have the sale set 
aside is barred by limita ion. . The plaintiffs’ 
suit should, therefore, be dismissed, The 
appeal is allowed with costs. 

The suit having been dismissed, the croas- 
objections of the plaintiffs that they are 


(19) 16 C. 682; 16 I. A.107; 13 Ind. Jur. 183; 5 
Sar. P C. J. 345 8 ‘Ind. Dee (Nn s.) 451. 

iit) 23 B. 887; 5'0. W N. 10; 2 Bom. L. R. 927; 27 
I. A. 2.06; 10 M. L. J. 368; 7 Sar. P, O, J. 739 (FP. O,). 


bct lisble to ray the purel.ase money and 

also the sum paid by their mortgagee to 

redeem the prior mortgage are disallowed. 
Arpeal allow $d, 
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Malabar Law-—Stani, grant by, of melcharth for 12 
years—Melcharth, validity of—Power of stani to grant 
perpetual leases, 

The grant by a stani of a perpetual lease of stanom 
properties is not necessarily bad, if itis for the 
benefit of the stanom. [p. 537, col. 2.] 

Venkateswara Iyan v. Shekhari Varma, 3 M. 384; 5 
Ind. Jur. 642; 8 I, A. 143; 4 Sar. P.O. J. 259; I Ind. 
Dec. (N s.) 822; Mulleth Tarwed Karnavan v. Mullath 
Unni Nambi, 5 M. L. T. 219, distinguished. 


Where a melcharth is granted for a certain num- 
ber of years, its binding nature depends upon 
whether a reasonable rent is reserved for the period 
of the lease [p. 588, col. 1 ] 

Where such melcharth is sought to be declared 
void, it rests on the person who seeks todo so to 
show that it is not of a reasonable nature, and nat 
granted in the ordinary course of business, ([p. 538, 
col 1] 

Where stanom property was heldon verumpaitom 
lease for one year and that lease was renewed from 
time to time in favour of the same tenant and at 
last the rerumpattom lease was split up into 
three different leases and granted to three different 
lessees, to each of whom a melcharth for 12 years 
was granted: 

Held, JI) that the melcharth was not necessarily 
bad, unless it was shown that the grant ofa lease 
of this character was so unusual as evidently not to 
be in the ordinary course of business; [p 538 col. 2.] 

(2) that the factthat consolidation was beneficial 
to the estate did not render splitting ap of a lease 
invalid, unless it was proved that it was not usual 
to grant such leases. [p. 588, col. 2 | 
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South Malabar at Palghat, in Appeal Suit 
Nos. 455 to 457 of 1915, preferred against 
those of the District Munsif, Alatur, in 
. Origihal Suits Nos. 447, '449 and 448 of 
1914, 

Messrs. K. R. Subramania Sastri and K.P, 
Ramakrishna Aiyar, for the Appellant. 

Messrs. A. 9, Venku Aiyar and P. F. 
Parameswar Aiyar, for the Respondents, 


JUDGMENT. 
Napisr, J.—This is a suit by a melcharth- 
dar from the stant, the 4th Raja of Calicnt, 


to recover from certain persons in posses- 
sion of land under verumpatom lease the 


properties demised in the melcharth; the 
melcharihdar is the ‘second plaintiff, the 
demisor being the lst plaintiff. The 5th 


defendant in the suit is a person to whom 
a melcharth had been granted by the prede- 
cessor of the Ist plaintiff with respect to 
the same properties and the plaintiffs claim 
that that demise was bad and not binding 
on the present Ist plaintiff as having been 
given without any consideration and for 
the purpose of depriving the lst plaintiff 
of his lawful income and not for the purpose 
of the stani. This question was made 
the subject of the 7th 
“whether the lease relied on by the 5th 
defendant is valid and binding on the 
plaintiffs.” We have already held in 
Second Appeals Nos. 581, 582 and €08 of 
1916 that the property was held by the 
defendants in possession on a verumpatom 
lease and that they were, therefore, liable 
to surrender it. Bat the question we have 
to deside in this case is whether the 
prior melcharth granted to the 5th defend- 
ant is valid, because, ifso, the present 2nd 
plaintiff has no title on which he can sue. 
The matter was considered carefully by 
the District Munsif, who held that the 
first melcharth was good. Bat it has been 
pointed ont to us thatthe lower Appellate 
Court has not given a finding on this 
issue No, 7, having overlooked the necessity 
for it as the Court dealt with these cases 
and the prior cases Second Appeals Nos. 381, 
582 and 608 of 1916 in the same judgment. 
The point urged by Mr. Subramania 
Sastriis really a point of law although 
it has to be applied to the facts of this 
case, and as we have those facts before 
ug and a8-they are not really in dispute, 


issue, namely,. 


we propose to act under section 103 of the 
Code of Civil Procedure and determine 
this issue ourselves. The argument put 
forward by Mr. Subramania Sastri is, that 
anything beyond a lease for a single year 
by a stant is voidable unless it has been 
shown to have been for the necessity of 
the s'ani. And hehas invited our attention 
toa long series of cases beginning with 
two of the Sudder Adawlat Court. Those 
two cases are quoted in Moore’s Malabar 
Law, page 353, the subject being dealt 
with by the learned author from page 348. 
We do not think that those two cases 
really laydown anything in the way of a 
general proposition. They seem to me to 
have been decided on the facts of each 
case and are cases where a YZamorin 
practically on his deathbed and a Raja of 
Palghat, who had just suffered from a 
paralytic stroke, endeavoured to defraud the 
person who would come into possession 
of the estate ina few months of the whole 
of what he might legitimately expect to get 
from the property. Great reliance has 
naturally been placed by Mr. Subramania 
Sastri on the decision of the Privy 
Council, Venkatrshwara Iyen v. Shekhar 
Varma (1), but [I do not think that their 
Lordships intended to lay down that 
every lease, for however short aterm, must 
be governed by the same rules as they 
applied in that case. That was a perpetual 
lease of stanom lands by a Raja, and 
their Lordships say with regard to that: 
‘The stanomdar represents the corpus of 
his stanom much in the same way as a 
Hinda widow represents the estates 
which have devolved upon her, and he may 
alienate the property for the benefit or 
proper expenses of the stancm.” Now I 
think it is clear that in using this langu- 
age their Lordships were referring to 
alienations by sale and mortgage by a 
Hinda widow in cireumstances' which 
have been heid to be binding on the rever- 
sioners, and I do not think that they 
had in their minds in the very slightest 
the granting ofa lease for the purposes of 
the cultivation of the stanom property. 
Even this proposition has been held ina 
later case not to be of universal application, 


(1) 3 M. 384: 5 Ind. Jur. 512; 81. A. 143; 4, Sar, P, 
©. J. 259; 1 Ind. Deo (x. s ) 822, 
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for it was desided in Mana Vikraman v. 


Sundaran Pattar (2) that the granting 
of a perpetual lease is not necessarily bad 
if it is for the benefit of the stanom, and 
on the facts the Court held that the 
approval of 8 stants was sufficient to show 
benefit. In a later case dealing with a 
perpetual lease, Mullath Tarwed Karnavan v. 
Mullath Unni Nambi (3), it was laid down 
that such a lease is presumably beyond the 
powers of a stant as it amounts to an 
alienation. Now 1 do not think that we 
. have to apply the principles governing these 
cases at all. It seems to me that dealing 
with a lease for 12 years we have to 
consider the matter from a different 
standpoint. The property has not been 
‘alienated’ in the broad sense of the word. 
Ib remains for the benefit of the stanom 
and some rent iscoming in and in course 
of time the lease will come to an end, 
and the new stani will get the benefit of 
the renewal. The tests to be applied to 
such a case have been considered in two 
very recent cases, Second Appeals Nos. 1874 
and 1875 of 1914 and Second Appeal 
No. 1449 of 1912. The first of these was a 
judgment of this Bench and the sesond 
of Sadasiva Aiyar, J., and Bakewell, J 
I prefer to take the latter judgment, 
especially in view of the admittedly close 
acquaintance which one of those learned 
Judges has with Malabar customs and condi- 
tions. It was the grant of a melcharth 
for 12 years. The learned Judges say as 
follows:— The question is whether the 
previous stant in granting the melcharth 
to the plaintiff reserved a reasonable rent 
for the 12 years’ period, she having only 
a life-interest in the income, and her suc. 


cessor not being bound by a melcharth 
which was not granted in the ordinary 
course of business or which did not 


reserve the proper and usual rent obtainabls 
on renewal.” This, of course, is an entirely 
different test to that which has been 
applied to cases of perpetual leases, and 
in my opinion if is one which we oan very 
nsefully adopt. Applying this test Mr, 
Subramania Sastri urges that on the facts 
it is destructive. He pointsont that these 
properties were previously granted to the 


(2) 4 M. 148; 6 Ind, Jur, 188; 1 Ind, Dee, (x. 5.) 938, 
(3) 5 M. L. T, 219. 
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defendants in possession on verumpatom 
tenure, that is, a lease for a year. And 
he also points out that the properties 


have been consolidated into one meloharth, 
which has been granted by the stani to 
hisown nephew. Giving all weight to 
these considerations, I do not think that 
these facts are sufficient to bring the case 
within the mischief of the doctrine laid 
down, especially as [ am inclined to think 
that in the view of the learned Judges 
who decided that case, it rests on the 
person who seeks to have the melcharth 
declared void to show that itis not of a 
reasonable nature and not granted in the 
ordinary course of business. Although it 
is true that these properties were grant- 
ed on verumpatom lease, namely, a lease 
for one year, the fact remains that between 
the year 1870 and the year 1913 there 
had only been four leases granted. The 
first was in 1870 and was renewed in 1851. 
It was renewed in 1388 and again in 1902, 
and the property was held under the last 
lease up to the date of this melcharth, 
which is 1912, so that asa matter of fact 
the same tenant held these properties for 
periods between 7 and 14 years on the 
nominal lease for one year. Thenas to the 
question of consolidation, it appears that 
it is only the last verumpatom lease that 
has been split up into three, for the 
previous leases were consolidated and the. 
only reason why three different leases were 
granted in 1902 was because the holders 
of the lease had made a partition and the 
parties desired to have a lease of the pro- 
perty held by each in his own name. So 
1 do not think any importance can be 
attached to the consolidation. Thé District 
Muosif has expressed his opinion that 
consolidation may be very good business 
and also that it may be a benefit to the 
slanom to get a solvent tenant to take the 
property on a lease instead of having the 
troubles of yearly lease with the possible 
insolvency of any lessee at any time. I 
think there isa great dealof force in this 
contention, and unless it was demonstrated 
by evidence that the grant of a 12 years’, 
lease of this character was so wunusnal as 
evidently not to be in theordinary course of 
the business, I should not be prepared to 
hold that was so. On the whole, I have 
some to the conclusion. that there is no- 
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thing in this melcharth which offends against 
the test applied in the judgment of this Court 
in Segond Appeal No. 1449 of 1912, the 
reasoning of which I adopt. 

The result will be that this issue is 
found against the plaintiff and the suits 
will have to bedismissed with costs of the 
tenants (respondents) one set and 2nd re- 
spondent one set. 

Arlina, J.—I agree. 

Appeal dismissed. 


V.R. P, 
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Evidence Act (I of 1872), s. 45-—Trade mark, imi- 
tation of—Kapert, opinions of, "as to likelihood of 
deception by imitation trade mark, admissibility of. 

Opinions of experts, as to whether goods of a 
particular firm bearing particular trade marks 
alleged to be imitation would be likely to deceive 
the ultimate purchasers to buy imitation goods 
in place of genuine ones, are inadmissible under 
section 45 of the Evidence ‘Act, ag they do not relate 
to any question of science or art. It is for the Court 
to decide whether the marks gomplained of are 
likely to deceive the public. [p. 641, cols. 1 & 2.] 

Mr, E. Raymond, for the Plaintiffs, 


Mr, F, J. De Verteuil, for the Defend- 
ants. 


JUDGMENT —The plaintiffs Macdonald & 
Co. allege that they have for a number of 
years been importing certain mulls with 
oertain ticket and marks on the face-lap 
which have obtained a reputation in the 
market among the ultimate up country 
purchasers, and they sue for an injunction 
to prevent the defendants Holland and Moss 
importing similar white mulls with similar 
ticket and marks likely to deceive the 
ultimate up- country purchasers. 

The plaintiffs have proved through their 
Manager Miller and salesman Jethanand 
and also their wholesale Agents Lalchand 
Motiram’s Managers, Metharam and Parma- 
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nand, that they have imported these 
particular white mulls with these particular 
ticket and marks since 1896 and that 
these have obtained a reputation in the 
market. The. defendants have not denied 
these facts and have admitted through 
their Manager Noble that they have been 
importing similar white mulls with similar 
ticket and marks since October 1912, or 
more correctly since the date cf the 
arrival of the first consignment here in 
July 1913. But they have strenuously 
denied that there has been any such simi- 
larity of ticket and marks as would be 
likely to deceive the ultimate up-country 
purchasers such as Pathans. 


Now the plaintiffs?’ ticket and marks 
are those on the sample face-lap (Exhibit 
No, 2). The ticket is the head and shoulders 
of an Indian woman of which the general 
colouring is gold and red surrounded by 
a green border, the shape of the whole 
being a small oblong. Below the ticket 
are rope numbers repesenting the quality, 
There are four different numbers forming 
a range of 16500, 1700>, 17500, and 
18000. Below the numbers to the right 
isa small double circle in blue containing 
the figures and words 18 yards.” Below 
that again comes an ornamentation worked 
in the cloth known as “Sacharilla” heading. 
The defendants’ ticket and marks are those 
on the sample face-lap ‘Exhibits Nos. 4 and 5), 
The ticket is two nearly full length Indian 
women, the general colouring being simi- 
larly red and gold surrounded by a green 
border and the shapeof the whole being a 
similar sized oblong. Below the ticket are 
rope numbers of similar form, These are 
2 ranges of 4 numbers each, the first range 
being Nos. 150, 16069, 1700, 1800, and 
the second range being Nos 86500, $7000, 
875000, S80L0. Below the numbers is a single 
circle in biue containing the similar figures 
and words “I8 yards.” Below that there isa 
similar “Sacharilla” heading. Lt would appear 
from the evidence of the plaintiffs’ Manager 
Miller corroborated by the evidence of 
Ralls Manager Murat that the defendants’ 
white mulls are throughout slightly. inferior 
in quality and odst. It has been proved by 
these witnesses and by Donald Graham’s 
Manager Stevenson, and it has been admitted 
that the practice here with regard to numbers 
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is’ that there should be at Jeast two figures 
different between the numbers of different 
firms, though it was suggested by one witness 
Kanyalal of Amritsar that a difference of one 
number is considered sufficient in Amritsar. 
It would appear from the evidence cf ihe 
Bombay Co.’s Manager Chapman and their 
salesman Tarachand, corroborated by the 
evidence of Fleming Shaw & Co.’s Manager 
Clayton, that the rope form of numbers, the sir- 
` cular stamps and the ‘Sachsrilla” headings 
are common in connection with white mulls. 


So far there has been no substantial 
dispute between the parties. 
The plaintiffs have, however, further 


contended that their white mulls have been 
sent through their wholesale agents Lal- 
shand Motiram to .up country dealers for 
sale for the purpose of making shirts, 
turbans and such like to more or leas illiterate 
purchasers up-country such as Pathans at 
Quetta, Peshawar and in Baluchistan, that 
the up-country dealers order the goods as 
“Chokri? mulls, signifying thereby that 
they consist of four qualities, or as the 
Rani ticket and sometimes by the number, 
and that the ultimate purchasers such as 
the Pathans know the goods by the Rani 
ticket or by their namters. The plaintiffs’ 
Manager Miller and their wholesale Agents 
Lalchand Motiram’s Managers Metharam 
and Parmanand have given evidence to 
this effect, the last named professing to 
have had personal experience of the 
ultimate purchasers such as the Pathans, 
The defendants, on the other hand, have 
contended that these goods have been 
known to the dealers up-country as the 
“Begum” ticket, whereas their own goods are 
known as the “Lachi & Banto” ticket and 
that the ultimate purchasers. such as the 
.Pathans know the former goods as the 
“Bk Rani” ticket and the latter as the “Do 
Rani” ticket. The defendants’ Manager 
Noble and the two dealers Kanyalal and 
Hariram of Amritsar and the dealer 
Utamchand, who used :to do business at 
Chaman, have given evidence to the above 
effect; but the last named professing to 
have had personal experience of the ulti- 
mate purchasers such as the Pathans was 
not supported by his brother Aratmal, 
who for some reason or other appears to 
have decided not to give the required 
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evidence as to the Pathans. Now it does 
not seem to me that much weight can be 
given ito the allegation that these white 
mulls have Leeu kroan and sold us “Chokri” 
mulls in econiradistinction to other white 
malls. There wonld appear to be no 
doubt that there are numbers of white mulls 
sold in anger of 4 numbers as “Chokri” 
mulls, and eviderce has been given to the 
effect that even when the goods were 
ordered as “Chokri” mulls they were further 
distinguished by the name of theticket or the 
number. So the main question to be decided 
is whether these goods have been known, 
as alleged, by the “Rani” ticket or numbers 
and whether the rival goods have been‘clearly ` 
distinguished from them as the Do Rani” 
ticket or their numbers. It does not make 
much difference what names may have been 
attached to these tickets by the dealers in 
Amritsar; but in any case no reliance can, 
in my opinion, after seeing the witnesses in 
the box, be placed on the two dealers from 
Amritsar. On the other hand, the evidence 
is extremely slender on either side as to 
how the respective goods are known to the 
Pathans. No much reliance can be placed 
eitheron the personal experience—a very brief 
experierce—of Lalehand Motiram’s manager 
Parmanand cron that of the dealer D tamchand 
whe, as stated before, was not ableto come 
to aclear conclusion on the subject with his 
brother Aratmal and who has since closed 
his business in Chaman. The whole matter 
must, therefore, depend upon common sense 
and what sould be most likely to appeal in 
selecting these white mulls to the unedn- 
cated ultimate purchasers such as the up- 
country Pathkans. 


So we have these facts established, namely, 
that MacDonald & Co. have been import- 
ing these white mulls with these particular 
ticket and marks since 1896; that Holland 
and Moss have commenced to import simi- 
lar white mulls with similar tickets and 
marks not differing as required by local cus- 
tom .and of similar but slightly inferior 
quality since 1913; and that the ultimate 
purchasers ure uneducated people such as 
up country Pathans. It is further apparent 
that Holland and Moss's white mulls can 
Kardly have obtained any wide reputation in 
the market during the brief period of their 
sale from July 1913 to July 1914, when 
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their further sale was stopped owing to notice 
preliminary to this litigation. It is upon 
these facts and the general similarity of the 
get-up of the respective goods that the ques- 
tion has to ba decided, whether the imitation 
would be likely to deceive the - ultimate 
purchasers such as unwary Pathans. Ib was 
suggested, but not in my opinion proved, 
that the imitation work was the work of a 
broker Asudamal who had left the one firm 
to join the other. It appeared, however, that 
he left the other firm a considerable time 
before the importation of the alleged imita- 
tion goods. It was also sought to put in as 
expert evidence the opinions of certain busi- 
ness men as to’whether the goods of Holland 
and Moss would be likely to deceive the 
ultimate purchasers such as unwary Pathans. 
That particular class of evidence was, how- 
ever, ruled to be inadmissible as not really 
amounting to expert opinion upon any 
question of science or art within the meaning 
of section 45 of the Indian Evidence 
Act. This ruling was based on the English 
decisions which appear to have been followed 
also in India, In the case of North Cheshire 
and Manchester Brewery Oo. v. Manchester 
Brewery Co. (1) Lord Halsbury 1 is reported to 
have said at page 55: “But upon the one 
question which your Lordships have to decide, 
whether the one name is so nearly resemhl- 
ing another as to be calculated to deceive, I 
am of opinion that no witness would be 
entitled to say that, and for this reason: that 
that is the very question which your Lord- 
ships have to decide.” In the case of Bourne 
v, Swan and Edgar, Ltd., In re Bouene’s 
Trade Marks (2) Farwell, J., is report- 
ed to have made the following remarks: 
“It has been ruled by the House of Lords 
in the ease of North Oheshive a d Manchester 
Brewery Oo. v. Manchester Brewery Ce. (1), 
and I think it must now be taken to be 
finally settled, that it is not a proper question 
to put to the witnesses—Is the picture or 
mark complained of calculated to deceive the 
public? The House of Lords have put it on 
the ground, and the Lord Chancellor especi- 
ally has putit on the ground, that that ques- 
tion is the very issue which the Court has 
to determine. It appears to me that there is 


(1) (1899) a C. 83; 68 L. J. Ch. 74; 79 L. T. 640 
16 T.L. R. 1 

(2) (03) L Ch. 211; 72 L. J. Ch. 163 87 L. T. 589; 
5l W. R. 2 
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also another reason against the admissibility, 
and that i3 that I do not see how you can 
call any individual to giva whatis in truth 
expert evidence as to human nature, basausea 
what they are asked in this form of question 
is, not what would happen to them individu- 
ally, but what they think the rest of the 
world would be likely to suppose or believe. 
They are not expertsin human nature nor 
can they be called to give such evidence.” 
And again the learned Judge remarked: “It 
only remiins, then, to call the evidence of 
peopla who can say that they themselves 
would ba deceived. Now, it is obviously ex- 
tremely diffizult to get any such evidence. 
People are reluctant to admit that they are 
more foolish than their fellows. The result is 
that unless it is left to the eyesight of the 
Judge to judge for himself, there is practi. 
cally no evidence open to the plaintiff in an 
action of this sort.” in Schweppes, Lid, v. 
Gibbens (3) Warrington, J., at page 661 is 
reported to have observed: “It seemg to ma 
that each of these cases must be looked at by 


itself, and the Judge looking at the label, or 


the get-up, or the device, whatever it may be 
that is complained of, with such assistance 
as to the practica of the trade as he can get 
from witnesses, must decide for himself 
whether the article complained of is calou- 
lated to deceive or ‘not.’ In the case of 
Nemi Chand vy. Wallace (4), Maclean, C. 
J , is reported to have said at pages 508.599 
as followe:-— 

“in order to arrive at a conclusion as to 
whether or not one mark is calculated to 
deceive purchasers into the belief that they 
are buying the goods of one manufacturer 
when they are not his goods, we may look 
atthe two marks in question with our own 
powers of forming an opinion, acsompanied 
by the evidence which is given in the case. 
If these two pieces of cloth are looked at in 
the ordinary way by an ordinary up-country 
purchaser, is there likely to be a mistake? 
There is no evidence in this case that any- 
body has been deceived, but the question is 
not whether a purchaser has been deceived, 
but whether he is likely to be deceived. 
Using our own eyes there can be very little 
doubt that there is a marked resemblance 
between the marks on these two pieces of 


cloth. Ifthe two were placed side by side 
(3) (1905) 22 R. P. C. 601. 
(4) 34 0, 495; IL C. W. N. 537. 
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and carefully examined, a purchaser of ordi- 
nary intelligence would be able to dis- 
cover certain differences. But then in prac- 
tice that is not done.” Again the Judge 
observed: “We must consider whether these 
marks are calculated to deceive the incautious, 
ignorant or the unwary up-country pur- 
chasers.” 


Now approaching the present case from 
the point of ‘view thus indicated by the 
authorities it seems to me impossible to come 
to any other conclusion but that Holland 
and Moss goods would be likely, in view of the 
general similarity of the ticket, the rope num- 
bers, the circular yard stamp, and the ‘ Sacha- 
rilla”? heading, looking that is to say to the 
general effect of the whole get-up, to deceive 
such ultimate purchasers as the unwary up- 
. country Pathans. That being so, the result 

must follow that Holland and Moss must 
submit to the injunction sought. It has, 
however, been urged that the correspondence 
between the parties before suit shows that 
Holland and Moss were quite ready to make 


all reasonable alterations to avoid the possi- 


bility of any such deception. No doubt 
Holland and Moss approached the matter in a 
spirit of conciliation and no doubt it is much 
more to be regretted that it was not possible 
to arrive at any satisfactory settlement, the 
fact being that the parties could not come to 
any agreement as to the main matter, 
namely, the tickets. But it is not for me, sit- 
ting here as the Judge of particular marks and 
tickets, to say whether the proposed altera- 
tions were or were not reasonable or to decide 
what exact alterations would be necessary to 
prevent all likelihood of deception. And it 
seems to me that if one firm chooses to 
import the goods with the get-up like the 
goods of another firm they do so at their 
own risk; and have no ground to complain if 
they should be unable by subsequent proposals 
- of alterations to appease the very natural 
annoyance of the other firm and have to 
submit in the ordinary course to suit at the 
instance of the other firm for an injunction 
from thy Court. 

The findings upon the issue must, therefore, 
be as follows:— 

Upon the first issue: For how many years 
have the plaintiffs been importing and selling 
white mulls bearing thereon theticket numbers 
and mark specified? that they have been im- 


porting the goods since 1896. Upon the 
second issue: Have the plaintiffs’ white mulls 
bearing the said ticket, numbers and marks ac- 
quired a repuiation. in fhe market? In the 
affirmative. Upon the third issue: Are the 
defendants’ white mulls bearing the ticket, 
numbers and marks specified a coloured imita- 
tion? In the affirmative. On the fourth issue: To 
what relief, if any, are the plaintiffs entitled? 
that they are entitled to the relief prayed 
for, namely,a perpetual injunction restraining 
defendants from importing, selling, causing to 
be sold, or giving delivery, or taking delivery 
of white mulls bearing the said combination of 
ticket, marks and numbers or any combination 
of ticket, marks and numbers which shall be 
so contrived sə as to present or induce the be- 
lief that the white mulls so imported, sold, 
eaused to be sold, given or taken delivery 
of by them are the merchandise of the 
plaintiffs, The plaintiffs are entitled to this 
relief with the usual costs. ` 
Nutt decreed. 


CALCUTTA HIGH COURT. 
| APPEAL FROM ORDER No. 529 or 1915. 
: April 19, 1917. 

, Present:—Mr. Justice Richardson and 
Mr. Justise Walmsley. 
SUDHANYA KUMAR PODDAR— 
DEOREE-HOLDER—- APPELLANT 
VErSUS 
GOURANGA CHANDRA SAHA CHOW- 
DHURY—Jcpement-pestor— 


RESPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1886), s. 148 (h), 
scope of-~Assignee of decree for arrears of rent, right 
of, to ewecute decree. 

Clause (4) of section 148, Bengal Tenancy Act, 
forbids the assignee of a decree for arrears of rent 
to make any application to execute the decree, 
even as a simple decree for money under the Civil 
Procedure Code, [p. 545, cols. 1 & 2.] 


Appeal against the order of the Additional 
District Judge, Backergunge, dated the 24th 
May 1915, reversing that of the Munsif, 
6th Court, Barisal, dated the 21st Decem- 
ber 1914. 

FACTS of the case appear from the 
judgment. 

Babu Brojendra Nath Ohatterjee (with hina 
Babu Kali Dass Sen), for the Appellant.— 
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The landlord, after having got a decree 
for arrears of rent, put it into execution 
and gold away the tenure. The amount 
fetched by the auction sale did not satisfy 
the decree in full. The decree was after- 
wards assigned to my client, who made 
an application for execution of the decree 
by the sale of other properties of the judg- 
ment-debtor. The application was allowed 
by the Munsif, but on appeal the District 
Judge has held that an applicstion for 
execution of a decree for arrears of rent 
made by its as3igneeis not maintainable. I 
submit the Munsif was right and the 
District Judge was wrong in his interpre- 
tation of section 148 (hk), Bengal Tenancy 
Act. Clause (A) of the section says that 
notwithstanding anything contained in sec- 
tion 232, Civil Procedure Code, an application 
for the execution of a decree for arrearsof rent 
cannot be made by an assignee of the decree, 
unless the landlord’s interest in the land has 
vested in the assignee. The Bengal Tenancy 
Act deals with execution of rent-decrees as 
rent-deerees. It has nothing to do with exe- 
cution of rent-decrees as money-deorees 
under the Civil Procedure Code. Here the 
application was made by the assignee to ex- 
ecute the decree as a money-decree, and there 
is no reason why he should not be allowed to 
do so. The recent Privy Council decision 
in Arthur Henry Fortes vy. Maharaj Bahadur 
Singh(1) contains certain observations, which 
go to support my contention. Section 232 of 
the old Civil Procedure Code, which corre- 
sponds with Order XXI, rulel6 of the present 
Code, lays down that when an assignee 
of a decree makes an application for exe- 
cution of the decree, the decree may be 
executed ön the same manner and subject to 
the same conditions as if the application 
were made by the decree-holder himself. 
Now what section 148 (4) of the Bengal 
Tenancy Act lays down means that an 
assignee of a rent-decree should not be 
allowed to execute the deoree in the same 
manner and subject to the same conditions as 
if the application were made by the deoree- 
holder landlord. By section 148 of the 
Bengal Tenancy Act, the whole of the 


(1) 23 Ind. Oas. 632; 41 I. A. 9l at p. 101; 180C. 
W, N. 747; (1914) M. W. N. 397; 15 M. L. T. 380; 12 
A. L. J. 653; 27 M. L. J. 4; 41 O. 926; 1 L. W. 1059; 
25 C. L, J. 484 (P, C.). 


- 


Civil Procedure Code is applicable to rent 
suits, subject to the rules made by the 
High Court and also to the other pro- 
visions of the Bengal Tenancy Act. Section 
148 (a) lays down what sevtions of the Code 
of Civil Procedure shall not apply to any 
suit for rent under the Bengal Tenancy 
Act and under those sections, sestion 232 
of the old Code bas not been included. 
This shows that the whole of section 232 
of the old Code is not made inapplicable to 
suits for rent under the Bengal Tenancy Act. 
If the Legislature intended that an assignee 
of a decree for rent should not be allowed 
to make an application for execution of the 
decree even under the Civil Procedure Code, 
nothing would have been easier for the Legis- 
lature than to say so expressly by enacting 
that section 232 shall not apply at all to 
execution of deerees for arrears of rent. 
But the Legislature has not said so. It 
does not absolutely forbid the assignee to 
make an application for execution, unless 
he has got the Jandlord’s interest in the 
land. My submission is that the pro- 
kibition contained in clause (h) of sec- 
tion 148, Bengal Tenancy, Act, refers to 
an application for execution of a rent-decree 
by its assignee, when he wants to execute 
it as a rent-decree claiming to exercise 
the rights of the original decree-holder 
landlord. Otherwise many anomalies would 
arise, Suppose after the landlord has got 
a decree for rent his interest in the land 
is sold off in execution of a money-deores. 
Could he not then execute the decree? 
Should his right to execute the decree 
be extinguished simply because his interest 
in the land has ceased by the auction sale? 
If he sould execute his decree after he 
has ceased to be the landlord, there is no 


reason why an assignee of a decree 
for rent sould not execute if, unless he 
has also become the landlord. If a land- 


lord after he has ceased to be the land- 
lord can execute a decree for arrears of 


_rent, the assignee of a rent decree should 


also be allowed to execute the decree as 
a -money-decree. The decree for rent in 
the hands of the former landlord is an 
actionable claim and is transferable pro- 
perty. Ifthe assignee of a rent-deoree be 
held not entitled to, execute the decree 
unless he acquires the landlord’s interest, 
then a decree for rentin the hands of such a 
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landlord will cease to be transferable property 
after the landlord’s interest has been sold 
away. <A landlord after the sale of the bold- 
ing in execution of a rent-decree could exo- 
cute it against the other properties of the 
tenant. This right of his is a valuable 
right, why should he not be allowed to 
transfer it to another by assignment of the 
decree? Again arrears of rent could be assig- 
ned, and suppose the assignee gets a decree 
for those arrears, should he not be allowed to 
execute his decree? If an assignee of arrears 
of rent could, after getting a decree for those 
arrears, execute it, there is no reason why an 
assignee of a decree for arrears of rent should 
not beallowed to execute the decres as an ordin- 
ary money-decree. He referred to Nagendra 
Nath Bose v. Bhuban Mohan Cha’ ravarti (2), 
Manurattan Nath v. Hart Nath Das (3), Mo. 
hendra Nath Kalamoree v. Kailash Ohandra. 
Dogra (4), Rajani Kanta Ghose v Rama Nath 
Roy (5), Dino Nath Dey v. Golap Mohini Dasi 
(6), Karuna Moyi Banerjee v. Surendra Nath 
Mookerjee (7), Guru Charan Nath Bepart v. 
Kartik Nath (3), Maharaj Bahadur Singh v, 
Forbes (9). 


JUDGMENT. 


Ricuarpson, J.—The determination of this 
appeal turns on the true construction of clause 
(h) of section 148 of the Bengel Tenancy 
Act. The clause is in the following terms:— 

“Nothwithetanding anything contained in 
section 232 (now Order XXI, rule 16) of the 
Code of Civil Procedure, an application for 
the execution of a decree for arrears obtained 
by a landlord shall not be made by an 
assignee of the decree, unless the landlord’s 
interest in the land has become and is vested 
in him.” 

At first sight the meaning of the language 
used seems plain, but reported cases show 
that there are difficulties lurking under the 
surface. In some cases such as’ Karuna 
Moyi Banerjee v. Surendra Nath Mookerjee (7), 
the question has arisen whether the decree 


(2) 6C. W. N. 91. 

(3) 10.L. J 500 at pp. 505, 512. 

(4) 4C. W. N. 605. 

(b) 27 Ind. Cas. 66; 200. L. J. 200; 19 ©. W. N, 


458. 
(6) 1 €. W. N. 183. 
(7) 26 0. 176; 13 Ind. Deo. (N. s.) 717. 
(8) 10 0. W. N. 44. 
(9) 35 C. 787; 70. L. J. 652. 


sought to be executed was a “decree for 
arrears’ within the moaning of the clause.’ 
The expressions assignee” and “landord’s 
interest” have also been the subjest of debate 
[Chhatrapat Singh v. Gopi Chand Bothra (10), 
Shambhu Nath Singh v. Sheo Proshad Singh 
(11)]. In the present case there is no doubt 
that the decree is a decree for arrears ob- 
tained by a landlord and assigned for value 
to a third party and that the landlord’s in- 
terest has not become vested in the assignee. 
The contention is that the clause extends no 
further than to prohibit the execution of an 
assigned decree under the provision of 
Chapter XIV of the Bengal Tenancy Act, 
and does not prohibit execution of the decree 
as a simple decree for money under the 
Civil Procedure Code. 

As regards execution under the Bengal 
Tenancy Act, the tenant’s holding has already 
been sold by the landlord, the original dec- 
ree-holder, though the proceeds of the sale 
were insufficient to satisfy the decree. What 
the assignee claims is the right to execution 
under the Civil Procedure Code for the 
balance of the decretal debt. 


Some observations on the question raised 
have been made in judgments delivered by 
my learned brother Mookerjee, J., in the 
cases of Manuratian Nath vy. Aart Nath Das 
(3) and Rajani Ranta Ghose v. Rama Nath Roy 
(5). The opinion was expressed in those 
cases that there was such a confict of 
authority that a reference toa Full Bench 
would be necessary when the question arose 
again for decision, That expression of 
opinion while it is entitled to all our respect 
is, of course, not binding on us. In the cases 
sited the question at issue did not arise or 
did not necessarily arise. It does arise here 
and if is our duty to examine the authorities 
and to decide for ourselves whether a refer- 


„ence to a Fall Bench ought or ought not to 


be made, 

Now, so far as I am aware, there are only 
two cases which lend any support at all to 
the assignee’s contention, namely, the case 
of Sosht Bhusun Guha v. Qogan Ohunder 
Shaha (12) and the unreported case men- 


a) <6 C. 750; 40. W. N. 446; 18 Ind. Dec, (N. s.) 
Pii) = Ind. Cas. 689; 40 O. 462; 170, W, N. 276; 
227. 


170. L. IJ 
(12) 220. 364; 11 Ind, Deo, (x 8.) 244. 
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tioned by Mookerjee, J., in Manurattan's case 
(3). No one suggests that those cases were 
wrongly decided, but when properly under- 
stood their effect is really very slight. In 
Sosht Bhusun’s case (12) the earlier case of 
Koilash Chunder Roy v. Jodu Nath Roy (18), 
where a strict and literal construction of sec- 
tion 148 (4) was adopted, was apparently not 
cited. The unreported case followed Soshz 
Bhusun's case (12) and if Kotlash Chunder Roy 
v. Jodu Nath Roy (13) was cited, it was not 
expressly dissented from. In both cases the 
cantest was between a mortgagee of the tenancy 
concerned and a purchaser of the tenancy at 
an execution sale held at the instance 
of tbe assignee of the landlord’s decree. 
In both cases the mortgagee succeeded, and 
as Mookerjee, J., points ont Manurattan Nath 
v. Hart Nath Das (8), it was wholly 
immaterial to the mortgagee whether the 
sale was an absolute nullity or whether, 
while it was not operative to pass the 
tenancy asa sale under the Bengal Tenancy 
Act, it was still a good sale of the right, 
title and interest of the tenant under the 
Civil Procedure Code. It was not necessary 
in those cases to decide that question. All 
that it was necessary to say was that in 
either view of the law the mortgagee was 
entitled. Any observations which go beyond 
that appear to be no more than dicta [ef, Guru 
Oharan Nath Bepari v. Kartik Nath (8) ). 


On the other hand, there is a strong 
current of authority in favour of giving to 
the wards of the Statute their plain and 
obvious meaning. In addition to the case 
alrcady referred to | Koilash Churder Roy v. 
Jadu Nath Roy (13)] mention may be made 
of the cases of Dino Nath Dey v. Golap Mohini 
Dasi (6), Karuna Moyi Banerjee v. Surendra 
Nath Mookerjee (7) and Nagendra Nath Bess v. 


Bhuban Mohan Chakravarti (2', All these cases: 


no doubt were decided prior to Manurattun’s 
ease (3), butin the absence of any authority 
express and direct to the contrary, they are 
in my opinion still binding upon us, and we 
must follow them. 

It has been suggested (the suggestion was 
adopted in the Trial Court) that some obser- 
vations of the Privy Council in Arthur Henry 
Forbes v. Maharaj Bahadur. Singh (1) favour 
the assignee. Their Lordships were concerned 


(18) 14 C. 880; 7 Ind. Deo. (N. 9.) 252. 
89 


with the meaning and effect of section 65 of 
the Bengal Tenancy Act. Mr. Ameer Ali 
delivering judgment referred to section 148 
(h) by way of illustrations and said this:— 

“The prchibition contained in this section 
refers to decrees obtained by the landlord 
under section 65. To acquire the right 
which the section gives, not only the person 
obtaining the decree must be the landlord at 
the time but the person seeking to execute 
it by sale of the tenure must have the 
landlcrd’s interests ‘vested’ in him. Jn other 
words, the right to bring the tenure or 
holding, as the case may be, to sale exists so 
long as the relationship of landlord and 
tenant exists.” 

These words sannot be read as implying 
that if the assignee cannot bring the tenure 
or holding to sale, be can still execute his 
decree aS a money-decree. The point was 
not before their Lordships and no opinion 
was expressed -upon it. 

For the reasons indicated the appeal, in 
my. opinion, fails and must be dismissed. 
None appearing for the respondent there will 
be no costs. l 

WALMSLEY, J.—I agree that the decision of 
the lower Appellate Court is correct, and 
that the appeal must be dismissed. 

The language of section 148 (A) appears to 
me to be free from‘all obscurity. In most of 
the cases that have been cited, the question as 
to the effect of the section was attended by 
various complications. It was presented, how- 
ever, in its simplest form in the case of 
Karuna Moyi Banerjee vy. Surendra Nath 
Mookerjee (7), and inthe judgment of Maclean, 
©. J., it is perfectly clear. I am content to 
follow it and to hold that the clause forbids 
the assignee to make any application to 
execute a decree for arrears of rent, unless 


‘tho landlord’s interest in the land has become 


vested in him. 
Appeal dismissed, 
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MADRAS HIGH COURT. 

Appeats Nos, 206 anp 207 or 1908 AND 
Nos, 10, 11, 12, 14 anp 15 oF 1909. 
November 15, 1916. 
Present:—Sir John Wallis, Kr., Chief een 

and Mr. Justice Burs: 

R. M. M.S.T. SOMASUNDARAM 
CHETTIAR alas VAIRAVAN CHETTIAR 
-DEFENDANT No, 7—-~Appettant IN No. 206 
or 1908 
ARAMANAI RANGASAMI CHETTIAR— 
Derenpant No. §— APPELLANT IN No. 207 

or 1908 f 
GOVINDASAMI CHETTIAR #vraD) AND 
OTHERS - DEPENDANT No. 14 AND HIS LEGAL 
REPRESENTATIVES-—APPELLANTS IN No. 10 
or 1909 h 
KOLANDAVELU UDAYAN AND orneks— 
Derewnoants Nos. 19 to 23 AND THE LESAL 
REPRESENTATIVES OF TAB Z23xp Derenpanr— 
APPELLANTS IN No, 11 or 1909 
; VErsus 
VAITHILINGA MUDALITAR AND OTHERS — 
PLAINTIFF AND DEFENDANT NO, 1— Respondents 
In Nos. 206 anp 207 or 1908 anp Nos. 10 
AND 11 or 1909. 
IN No. 12-or 1909 
SRINIVASA ALYAR AND OTHERS — 
DEFENDANTS Nos. 36 ro 38— - 
APPELLANTS 
sSwérstiss e i 
YAITHILINGA MUDALIAR AND OTHERS— 
PLAINTIFFS — Resecnpents. * 

In No. 14 or 1909 
VAITHILINGA MUDALIAR AND OTAERS ~ 
PLAINTIFF S—A PPELLANTS 
VETSUS 
SRIRANGATHANNI AND otHers—~ 
Derenpants Nos. 1, 15 ro 18, 29 ro 35 AND. 
THE LEGAL REPRESENTATIVES OF 29TH DEFENDANT, 
SUPPLEMENTAL RESPONDENT AND THE 
LEGAL REPRESENTATIVES OF 18TH, 3068 AND 17TH 
DeFenDaNnts— RESPONDENTS. 

In No. 15 or 1909 
T. V. GOPALASAMI MUDALIAR— 
Derenpant NO. 5—APPELLANT 
VETVESUS 
VAITHILIN GA MUDALIAR AND OTHERS — 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1871), Sch. II, Art. 129, scope 
of-—~Limitation Act (XV of 1877), s. 2—Adoption by 
Hindu cidow— Possession for over 12 years under invalid 
adoption, effect of Reversioners’ right of suit for posses- 
sion on widow's death, when adoption not impeached 
within statutory period— Adverse title, acquisition of, by 
persons deriving title from adopted son—Prior suit 


for possession against acu es judicata— Civil 
Procedure Code (Act V of 1908), s. 11, O. XLI, rr. 
4, 83— Decision in appeal, when eatends to non-appeal- 
ing parties and appellants against whom appeal had 
abated—Hindu law—Sudra sanyasi—Disinheritance. 

The texts of Hindu Law as to disinheritance 
applicable to a yathi or sanyast do not apply to a 
Sudra ascetic, unless a usage to this effect is estab- 
lished. A Tambiran has rights to family property 
after becoming a Tambiran. “Tp. 666, col. 1 

Reversioners to the estate of a Rindu cannot sue, 
on the death of the latter's widow, for recovery of 
property, which was iù possession of persons under 
an alleged invalid adoption made by the widow, 
when the right to impeach the adoption had already 
become barred under Article 129 of the -Limitation 
Act of 1871. While Act IX of 1871 was in force, 
time ran against all the reversioners of the.last male 
owner from the date of the adoption and they all 
became barred on the expiry of the period prescribed 
by Article 129, and a suit instituted after Act XV of 
1877 did not affect the bar. [p. 560, col. 2;p 65), col. 1.) 

The object of that Article was that all questions 
relating to adoption, including suits for possession 
of lands depending on questions of adoption, should 
be determined within 12 years of the adoption and 
not long after the death of the widow of the last 
Ti owner, it might be, 50 years later. [p.55], col. 
ih i 

After the extinction of title of the widow or the 
reversioners to the property by the expiry of the 
time mentioned in Article 129 0f Act IX of 1871, 
persons: in possession under the adoption, whether 
as heirs or as alienees, acquire title thereto which 
is oy under section 2 of Act XV of 1877. [p. 561, 
ool, 2 

A decree for possession of properties in favour of 
plaintiffs, who had acquired title as aforesaid under 
the adopted soh`and who alleged dispossession by 
the widow after such acquisition of title, will not be 
res judicata in a subsequent suit by the “reversioners 
on the widow’s death, inasmuch as no question arose 
or can be said to have been decided in the former 
suit as to the right of the reversioners to sue after 
the widow’s death. [ p. 648, col. 1.] 

Hari Nath Chatterji v. Mothurmohun Goswami, 20 I. 
A. 183; 21 C. 8; 17 Ind. Jur. 481; 6 Sar, P.O. J. 334; 
10 Ind. Dec. (nN. s.) 638, distinguished, 

The decision of a Court of Appeal in favour of 
appellants extends to the parties who did not exer- 
cise the right of appeal when the grounds of the . 
devision are common to all of them. [p. 551, col. 2.] 

When an appeal which had abated as against some 
of the appellants by reason of their representatives 
not having been brought on the record is allowed, 
the decree of the Trial Court must be set aside as 
regards the whole of the claim and not merely in 
respect of the interests of those appellants whose 
appeals have not abated when the grounds of appeal 
are common to all the appellants. [p. 654, col. 1.] 


Appeals against the ‘decree of the Court 


of the Subordinate Judge, Negapatam, in 
Original Suit No. 26 of 1905. 


Messrs. A. Krishnaswamy Ajar, A. &, 
Visvanath Aiyar and S. Aravamuda Aiyangar, 
for the Appellants. 
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The Hon’ble Mr. 6. Sriuntwasa Atyangar 
(Advocate-General), the Hon’ble’ Mr. fP. 
Rangaohariar, Messrs, T. V, Gopalaswamz 
Mudalvar, S. Muthiah Mudaliar and T. Muthiah 
Pillar, for the Respondents. 

Appeals Nos. 206 and 207 of 1908 oom- 
ing on for hearing on the 24th, 26th and 
27th October and the Sth and 18th Novem- 
ber 1916, Appeal No. 10 of 1909 coming 
on for hearing on the 27th October and 
Sth November 1916, Appeal No. 11 of 1909 
coming on for hearing on the 27th and 
30th October and 8th November 1916, 
Appeal No. 12 of 1909 coming on for hear- 
ing on the 30th October and 8th Novem- 
ber 1916, Appeal No. 14 of 1909 with 
memorandum of oross-objections filed by 
the Ist respondent coming on for hearing on 
the 80th and 3łst October and the 8th 
November 1916, and Appeal No. 15 of 
1909 coming on for hearing on the 3lst 
October and Sth November 1916, and the 
oases having stood over for consideration 
till this day, the Court delivered the 
following 


JUDGMENT.—These are appeals from 
the decree of the Subordinate Judge of 
Negapatam in a suit brought by the plain- 
tiffs to recover the suit properties as next 
reversioners of the last male owner, whose 
widow died in 1902. The defendants 
relied on long possession under an adoption 
made by the widow in 1862 and pleaded 
that the suit was barred by limitation and 
res judicata. The Subordinate Judge over- 
ruled both pleas and gave the plaintiffs a 
decree against which several of the defend- 
ants have appealed. We propose to deal, 
in the first place, with Appeals Nos, 206 
and 207 of 1908 filed by the 7th and 8th 
defendants, who are alienees from the heirs 
of the alleged adopted son. The main facts 
are not now in dispute, and may be briefly 
stated. Arunachala, the last male owner, 
died in 1849 leaving a» widow, Chokkam- 
mal. in 1862, Chokkammal adopted one 
Alagasundara, a younger brother of her 
deceased husband. This adop’ion was after- 
wards impeached on the ground that Ala- 
gasundara was not given in adoption by 
his father who was dead at the date of 
the adoption and that consequently it was 
bad. Alagasundara was put in possession 
of the properties which had not been already 


alienated, with the exception of certain pro- 
perties which were retained by Ohokkam- 
mal for her maintenance, and continued in 
possession till be died in 1864 leaving a 
widow, Murugatha], the 4th defendant. 
Murugathal adopted one Thiyagaraja who 
enjoyed the properties until 1876, when he 
appears to have been dispossessed by Aruna- 
chala’s widow, Chokkammal. He died in 
1881 leaving a widow who died in 1882. On 
her death his adoptive mother Murngathal, 
the 4th defendant, became his heiress and 
instituted Original Suit No. 9 of 1887 on 
the file of the Court of the Subordinate 
Judge of Negapatam against Chokkummal 
to recover the properties of which she bad 
dispossessed him in 1876. In this suit it was 
held that the adoption on which Murugathal 
relied was invalid,on the ground that Alaga- 
sundara, was an orphan at the date of his 
adoption in 1862, but that he and his heirs 
had acquired a title by adverse possession 
and a decree was accordingly given in her 
favour aud affirmed by the High Court in 
Appeal No. 114 of 1890. 

In this state of things Mr. A, Krishna- 
swami Aiyar for the appellants, the 7th and. 
Sth defendants, alienees from the 4th defend- 
ant, contended that the suit was barred both 
by limitation and by res judicata, and also 
desired to raise the question of estoppel, but as 
there was no issue raising the question of 
estoppel as regards the properties concerned 
in these appeals and as the point was not 
taken in the Court below, we declined to go 
into 16. 

The question of res judicata was argued at 
great length on both sides and many cases 
were cited, but we think it may be disposed 
of very briefly. The snit of 1887 was a suit 
against the widow Chokkammal and was 
desided against her, as we understand the 
case, on the ground that she had been out 
of possession for more than twelve years 
from 1862 when she took Alagasundara 
in adoption and put him in possession, and 
that consequently her right to sue to recover 
possession became barred under Act IX 
of 187l and her title became extinguished 
at the same time under section 29 of that 
Act, and thereupon Alagasundara’s heirs 
who were in possession acquired a title as 
against her, and became entitled to recover 
the properties from her within twelve years 
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of her dispossessing them in 1876. In these 
circumstances, no question arose or can be 
said to baye been decided in that suit as 
to the right of her husband’s reversioners to 
sue after her death. - The case is distinguish- 
able frem Huri Nath Ohalterjee wv. Mo- 
thurmchun Goswami (1), in which, after the 
death of the widow Pearjmoni, Sampurna, 
one of the reversioners, brought a snit to 
recover possession of the estate from one 
Mothoor Mohan which was dismissed on 
the grcund of limitation, a decision which 
their Lordships held to be res judicata in a 
subsequent suit by another reversioner 
against the same Mothcor Mohun. This 
decision, a8 we understand it, proceeded 
on the ground that Sampurna when she 
sued after the death of the widow to resover, 
as reversioner to her deceased father, the 
properties in possession of the defendant 
represented the estate, and a decision that 
was necessary for the decision of that suit 
was res judicata when the same question 
arose again in a suit by a subsequent 
reversioner. 


Having disposed of the question of res 
judicata, we have next to consider the ques- 
tion whether the present suit should be held 
to be barred by limitation. Mr. A. Krishna- 
swami Aiyar who appeared for the appellants 
formally raised the contention that the 
suit is barred under Article 1)8 of the 
Act of 1877 which was in force when it 
was brought, but in the state of the authori- 
ties in this Court, he rested his case 
mainly on the contention that it became 
barred under Article 129 of Act IX of 1&71 
which was in force in 1874, when the prescrib- 
ed period of twelve years from the date of 
adoption expired without the adoption having 
been set aside. 


Under Act XIV of 1889 in a snit by a 
reversioner to recover the estate from an 
alleged adopted son, time did not run against 
the reversioner until his right to possession 
accrued on the death of the widow,as held 
by the Privy Council in Rajendro Nath 
Holdar x. Jcgendro Nath Banerjee (2). This 
was the general rule applied by Article 142 


(1) 20 I. A. 183; 21 O. 8; 17 Ind. Jur. 48); 6 Sar. P, 
C. J. 884; 10 Ind, Dee. (Nn. 8.) 688. 

(2) 15 W. R. (P. C.) 41; 14 M. I. A. 67; 7 B.L, R. 
an a P., ©. J. 422: 2 Sar. P. ©. J, 666; 20 
E, . l, ii 


of Act IK of 1871 to suits for possession 
of immoveables by reversioners of the last 
male owner entitled to succeed to the estate 
on the death of a Hindu female; but Article 
129, which prescribed for suits to establish 
or set aside an adoption a period of twelve 
years from the date of adoption, was held in 
effect to have introduced an exception to the 
general Article 142 in cases where possession 
could not be obtained by the reversioner 
without suecessfully questioning an adoption. 
Articles 118 anc 119 ware substituted in 
the Act of 1577 for Article 129 of Ast 
IN of 1871; and, as is well known, there 
Have been divergent decisions in India as 
to whether these Articles which speak of 
obtaining a deslaration that an adoption is 
invalid or never took place or that it is valid 
merely reproduced the substance of Article 
129 of the Act of 1671 or are limited to 
declaratory suits, as distinct from suits for 
possession which depend on the validity of an 
adoption, in which case the effect of the change 
as regards this latter class of suits was simply 
to restore the law. asit was under the Act 
of 159. The arguments for the first view 
are forcibly stated in the Full Bench judg- 
ment of the Bombay Righ Court in Shrinz as 
Murar vy. Hanmant COhavdo (8), and for 
the latter view in Sir V. Bashyam lyengar’s 
judgment in Ratnamasari v. Akilandammal 
i4). His view bas been accepted in this 
Court since the decision of the Privy 
Council in Tirbhuwan Bahadur Singh v. 
Rameshar Bokhsk Singh (5), and is in accord- 
ance wth the more recent prorouncement of 
the r Lordships in Muhan mad Umar Kha» vy. 
Muhammad Niaz ud-din Khan (6). 


We have, therefore, only to deal with the 
contention that under Article 129 of the 
Limitation Act of 1571 both the widow 
Chokkammal and her busband’s reversioners 
became barred and their title to the suit 


“7 


(3) 24 B. 260; 1 Bom. L, B.799; 12 Ind, Dec. (N. s.) 
09 ; 


(4) 26 M. 291 at p. 297; 13 M. L. J. 27. 

(5) 33 I. A. 156; 28 A. 727; 10 C. W. N. 1065; 8 
Bom. L. R. 722; 16 M. L. J. 440; 8 A. L. J. 695; 4 
C. L. J. 405; 1 M. L. T. 265; 9 0.0. 377 (P. C.). 

(6) 13 Ind, Cas. 344; 89 O. 418;6 P. W. R. 1912; 
39 I. A. 19; (1912) M. W. N. 77; 11 M. L. T. 76; 9 A. 
L. J. 137; 15 C. L, J. 172; 12 P. L. R. 1919; 22 M. L. 
J. 240; 14 Bom. L. R. 182; 6 C. W. N. 458; 126 P. R, 
1912 (P. OJ), 
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lands extinguished in 1874 when the period 
of twelve years from the date of the 
adoption expired, and the heira of the 
adopted son acquired a title as against them. 
This question has been argued before ua 
mainly with reference to the decisions of 
the Privy Conncilas to Article 129 and it 
is, therefore, necessary to examine carefully 
those decisions. In the first case in Raj 
Bahadoor Singh v, Achumbit Lall (7) the widow 
in 1860 had executed a deed purporting to 
adopt two brothers and to make over her 
properties to them, but the gift was not 
to take effect until her death. Their 
Lordships held that this could not be 
treated as a serious attempt to adopt a son 
or sons as heirs to her husband. The 
question, therefore, as to Article 129 did nut 
arise, but their Lordships made certain 
observations which appeared to be susceptible 
of the meaning that Article 129 was no 
bar to suits for possession. In the next 
case, however, Jagadamba Ohaodhrani v. 
Dakhina Mohun Réy Chaodhri (8), their 
Lordships distinguished this case and point- 
ed out that it was “not a case in which 
the heir cannot possibly get at the ances- 
tor’s property without disturbance of a title 
and of possession founded on adoption to 
that ancestor,” and they laid down in the 
clearest terms that in such eases Article 129 
of Act IX of 1871 wasa bar to the suit as 
follows:— 


“The plaintiffs’ Counsel were asked, but 
were not able, to suggest any principle 
on which suits involving the issue of 
adoption or no adoption must, if of a 
merely declarutory nature, be brought 
within twelve years from the adoption, while 
yet the very same issue is left open for 
twelve years after the death of the adopting 
widow, it may bə fifty years more, if 
only it is mixed up with a suit for the 
possession of the same property. It seems 
to their Lordships that the more rational 
and probable principle to ascrib2 to an 
Act whose language admits of if, is the 
principle of allowing only a moderate time 
within which such delicate and intricate ques- 
tions a3 those involved in adoptions shall he 
brought into dispute, so t’'at it shall strike 


(7) 61 A 110;60. L. R. 12; 4 Sar. P. O. J. 15. 
(8) 13 T A. 84 ab p. 95; 18 0, 308; 10 Ind. Jur. 307; 
4 Sar. P. C, J. 715; 6 Ind. Dec. (x, s.) 705. 


alike at all sucts in which the plaintiff cannot 
possibly succeed without displacing an ap- 
parent adoption by virtue of which the 
defendant is in possession.” 

In this passage their Lordships raised 
the question whether in the casa of an 
adoption by the widow, it must have been 
questioned nnder the Act of 1871 within 
twelve years of the date of the adoption 
or might be questioned in a sait for 
possession after the death of the adopting 
widow, it may be, fifty years later; and 
they laid down that Article 129 struck at 
all suits in which the plaintifé could not 
possibly susceed without displacing an 
apparent adoption by which the defendant 
was in possession. This case seems to 
show that in their Lordships’ opinion no 
suit could be brought, while tha Ast of 
1871 was in force, for possession after the 


death of the widow, unless the adoption 
had been set aside within the time 
prescribed by Article 129. In that case, 


the adoptions in quostion were in 1853 and 
1853 anil the suits were brought by the 
persons who were the reversioners of the 
last male owner at the death of his surviving 
widow in 1868. Act IX of 1871 was in force 
when that suit was brought, but the same 
principles were apparently applied by their 
Lordshipsin alater case,Mohesh Narain Munshi 
v. Taruck Nath Moitra (9), where the suit was 
brought after Acb XV of 1877 had been 
substituted for Act IX of 1871. In that 
gase, their Lordships considered if unnecessary 
tc determine vhether the defendant had 
bsən in possession of the estate from the 
date of the adoption through his adoptive 
mother and guardian or she herself had 
been in possession under a deed executed 
by her husband. They held it sufficient 
that the right of the defendant to the 
status of an adopted son of Shib Narain, 
the last male owner, had been openly 
and constantly asserted, not only in all 
actings connected with the estates, but 
also in his daily life in family with the 
plaintiff. They pointed out that twelve 
years from the date of the defendant’s 
adoption expired in 1563 when the plaintiff 
had come of age, and held that his suit became 


(9) 20 I. A. 80; 200. 497; 6 Sar. P. O, J. 251; a1 
Ind Jur. 164; 10 Ind. Dec. (Nn. s.) 380 (P. CO), 
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barred under Article 129 of the Act of 
1871, and that the Act of 1877 could not 
revive his suit which had become barred 
under the Act of 1871, 

The respondents, however, rely mainly 
on the more recent decision of the Privy 
Council in Tirbhuwan Bahadur Singh v. 
Rameshar Bakhsh Singh (5), and the 
main question in the case is. as to the 
interpretation to be put upon that judgment. 
The estate which was the subject of the 
suit had been confiscated in 1858, and 
subsequently settled upon the widow of the 
last male owner in her own right and as 
her separate property. The defendant 
took possession after her death claiming 
that she had adopted him in 1858, and was 
gued for possession by the plaintiff who 
claimed to be the next heir of the lady 
under the Ondh Estates Act, 1469. The 


defendant pleaded that that Act did not 
apply, and that if it did, he as the 
adopted son was the next heir to the 


lady, and that at all events the plaintiff 
was not entitled to oust him from possession 
of the estate without having obtained a 
declaration that the adoption was invalid, 
and that a suit for such a declaration 
_ was ‘barred. It may also be mentioned 
that, daring the widow’s lifetime and while 
Act IX of 1871 was in force, the defend- 
ant sought to recover possession of the 
estate from the widow on the footing of the 
adoption and the Judicial Commissioner in 
1878 found against the adoption and 
dismissed his suit, a finding which their 
Lordships intimated at the elose of the 
case was res judicata against him, though 
they did not rest their decision on that 
ground, but on the question of limitation, 
which had been mainly relied on in the argu- 
ment. Mr. Cohen for the defendant-appel- 
lant relied on the cases to which we have 
referred, and contended that as the right to 
sue to set aside the defendant’s adoption had 
become barred under Article 129 of the 
Act of 1871 while that Act was in force, 
the defendant had acquired a title within 
the meaning of section 2 of the Act of 
1877 which by the terms of the section was 
not to be affected by the passing of that Act. 
Their Lordships disposed of this contention 
very briefly. “Giving full effect”, they said, 
„to the Jagadamba case (8), and the other 
cases which followed it, they do not think that 


the immunity, such as it is, gained by the 
lapse of twelve years after the date of 
au apparent adoption, amounts to acquigition 
of title within the meaning of seotion 2 
of the Act of 1877.. Their Lordships 
think’ that the appeal may be disposed of 
on this short ground whether the alleged 
adoption was or was not an apparent 
adoption to which the ruling in the 
Jagadamba case (8) would apply if the Act 
of 1871 were now in force.” This judg- 
ment is summarised in the head-note to 
the report in the Indain Appeals [T¢r- 
bhuwan Bahadur Singh v. Rameshar 
Bakhsh Singh (5)] as a decision that 
Act, IX of 1871 bad mo application to that 
case which was governed bythe provisions 
of the Act 1877 which was in force when 
the suit was brought. It appears to 
contain an express ruling that the fact 
that a suit to set aside the detendant’s 
adoption became barred under Article 
129 of the Act of 1871 while that 
Ast was in forse, did ‘not amount ‘to an 
acquisition of title which would be protested 
by section 2 of the Act of 1877, a ruling 
which if applicable would be fatal to the 
appellant. But as regards this question 
of acquisition of title their Lordships’ 
observations must be taken to have been 
made with reference to the case before 
them and are, in our opinion, inapplicable 
to a case like the present in which 
the heirs of the alleged adopted son 
claiming under him were iz possession of 
the lands, which are the subject of these ` 
appeals, in 1874 when the right to sue to 
set aside the adaption became barred 
under Article 129 of the Act of 1871 
which was then in force. Section 29 of 
that Act provided that at the determination 
of the time hereby limited to any person 
for instituting a suit for possession of any 
land, his right to such land should be 
extinguished. To take, in the first instance, 
the case of the widow, Chokkammal, who in 
1874 was the next heir of her husband, 
the last male owner, her right to sue for 
possession of these lands became barred 
in 1874 according to the decision of their 
Lordships in Jagadamba Chaodhraniv. Daklhina 
Mohun Ohaodhri (8), when the period limited 
to her under Article 129 expired, and there- 
upon her right to these said lands became 
extinguished under the section and the 
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heirs of the adopted son, who were then 
In possession, acquired a title against her 
on the strength of which they subsequently 
recavered possession from the plaintiffs 
after she had oustéd them in 1876. There 
was thus clearly an acquisition of title by 
the heirs of the adopted son at any rate 
against her while the Act of 1871 was 
in force, and the title so acquired was not 
to be affected by the enactment of Act 
XV of 1877. 


The only otber question then is, whether 
the suit for recovery of lands now in suit 
became barred while Act IX of 1871 
was in force not only against the widow 
who was then the nearest heir, but also 
against all other heirs of the last male 
owner including the present plaintiffs; as, 
if if did, we think the effect of section 
29 was to confer upon the heirs of the 
adopted son, who were in possession when 
auch suits became .barred, a title against 
such heirs also which was not affected by 
the passing of Act XV of 1877. In our 
opinion, while Act IX of 1871 was in 
force, time ran against all the reversiorers 
of the last male owner from the date of 
the adoption, and they all became barred 
on the expiry of that date. The object 
of the Legislature in that enactment was 
that all questions relating to adoption, 
including suits for possession of lands 
depending on questions of adoption, should 
be determined within twelve years and not 
after the death of the widow of the last 
male owner, it might be, fifty years later, 
as observad by their Lordships in Jagadamba 
Chaodhrant v. Dakhina Mohun Chaodhri (8). 
Further the point has been expressly decided 
in India in Harnibh Péershad v. Mandil Dass 
(10), and the same view was taken by 
the Bombay High Court in Shrinivas 
Murar v. Hammant Chavdo (3) under the 
Act of 1877, which, in their opinion, 
reproduced Article 129 of the Act of 1871, 
and by Sir Subramania Aijiyar in his 
Order of Keferénce in Chiruvolu Punnamma 
v. Chiruvolu Perrazu (11). Our attention has 
been called to the fact that in Tirbhuwan 
Bahadur Singh v. Rameshar Bakhsh Singh 
(5), a8 in the present case, thereversioners 


(10) 27 C. 879; 14 Ind. Dec, (N. s.) 251. 
(11) 29 M. 890 at p. 892; 1 M. L. T. 183; 16 M. L, 
AN 307, h SN 
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bringing the suit were not in existence when 
the twelve years limited under Article 
129 expired, and reliance has been placed 
on that fact for fhe respondents. Their 
Lordships in their jadgment make no re- 
ference to the fact that the plaintiffs, who 
were the nearest reversioners at the death 


‘of the widow, were not the nearest rever- 


sioners when the period limited under Article 
129 expired, and we do not think their 
judgment can be treated as proceeding on 
any such ground. What we understand their 
‘Lordships to have decided was that, although 
the right to sue to set aside the defendant’s 
adoption became barred under Article 129 
while the Act of 1871 was in force, that 
fact did not of itself and without possession 
confer title to the suit lands on the de- 
fendant, or prevent the plaintiff from suing 
for them when Ast XV of 1877 was in 
force within the time limited by that Act. 
Their Lordships seem to have recognised 
that deferdant had acquired an immunity 
from a suit by the plaintiff of the kind 


: specified in Article 129 of Act IX of 1871, in 


other words, that the plaintiff's right to bring 
such a guit was barred. It may be that 
the provisions of the Act of 1871 were- 
considered to involve some hardship to 
persons inthe position of the present plaintiff 
and that may have been the reason for 
altering those provisions by the Act of 
1877, but section 2 of ths Act of 1877 
expressly saved titles acquired under the 
repealed Act, and we are of opinion, for the 
reasons already given, that the title of the 
heira of the adopted son and those claiming 
under them to the lands which are the 
subject of the appeals was among the 
titles so saved. Appeals Nos. 206 and 207 of 
1908 are allowed and the suit dismissed as 
against the appellants therein with costs 
throughout. 


The fourth defendant and some of, the 
other deferdants who are alienees from her 
have not appealed, but we think the suit 
against them ought also to be dismissed 
by us under Order KALI, rule 33, Civil 
Procedure Code, for the reasons given by 
Subramania Iyer, J., in Kulatkada Pillai v. 
Viswanatha Pillax (12), and in accordance 
with therecantdecisionin S-bbarayalu Naidu v. 


(12) 28 M. 229, at p. 234; 15 M. L. J, 212, 
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Papammal (13), S. A. No. 557 of 1914 re- 
ported in 29 Ind. Cas. 579, The point decided 
in Kandasamy Chetty: v. Annamalai Chetty 
(14) does not arise and it is unnecessary to 
consider that decision now. The decree will 
be reversed and the suit dismissed against the 
4th defendant and all the other defendants 
claiming under her as alienees, including the 
oth defendant who has appealed on another 
point, 

In Appeal No. 10 of 1909, the 14th 
defendant is the lst appellant, and the 


appeal relates to the lands in the Ekabogam:’ 


village of Keerandakudi included in schedule 
10 of the plaint. The reversioners claim 
to recover the property on the ground that 
ib was alienated by Chokkammal in 1855 
and that the transaction is not binding 
on them. There is no doubt that the 
village did belong to the Kulikarai family 
and that it was purchased from some mem- 
ber of that family by Subba Chetty, a pre 
decessor-in-title of the Ist appellant. The 
case. of the defendant No. 14 is that the 
purchase was effected during the lifetime 
of Chokkammal’s husband, that is, prior 
to 1849. No sale-deed or other document 
of title is produced on behalf of the lst 
appellant. The plaintiffs allege that the 
sale-deed from Chokkammal was produced 
during the litigation of 1857 between hor 
and Murugathal. The records show that 
a cadjan sale-deed in favour of Subba 
Chetty by Chokkammal was exhibited in 
that case. The evidence for the plaintiff 
is that it was produced by the agent of 
the 14th defendant. The Subordinate Judge 
has accepted the evidence on the point and 
after examining if, we see no reason to 
dissent from the view he has taken. The 
probabilities are strongly in favour of the 
plaintiffs’ case being true. In Original Suit 
No. 9 of 1887 on the file of the Court of 
the Subordinate Judge of Negapatam, Chok- 
kammal was interested in showing that she 
had been dealing with her husband’ pro- 
perty after his death and it was for this 
purpose that Exhibit LXXXIV, the sale- 
deed in question, wus produced in that suit, 
Neither the lit of drcuments, nor the 
jndgment makes mention of the property 


covered by the deed. The matt 4 
(13) 29 Ind. Cas. 579. er was im 
(14) 28 M. 67,15 M L.J. 402, 


INDIAN OASES, 


SOMASUNDARAM CHETTIAA Y, VAITHILINGA MUDALIAR, 


(1917 s 


material as far na ihat snit waa concerned. 
We think there can be no doubt that the 
witness who produced the document was 
the agent of the 14th defendant. It das, 
however, been urged that it is not proved 
that this sale-deed related to ithe lands 
now in question. On this point, there is 
the direct evidence of plaintiffs’ witness 
No. 35. It is true that he was an agent 
of Chokkammal], but no one but a person 
in this position would have had any reason 
for perusing the document. lt is admitted 
by one of the Ist appellant’s own witnesses 
that Subla Chetty owned no land. ontside 
Keerandakudi, This indicates clearly that 
the sale-deed must refer to this village. 
If it is once shown to relate to this 
village, no dispute exists as to the land 
in suit being covered by this deed. 
It is noticeable that though the 14th defend- 
ant is able to produce kst receipts for 
some years beginning with 1857, he has 
filed none of a date earlier than 1855. The 
Subordinate Judge infers from his other 
findings that the 14th defendant is deli- 
berately suppressing the document which 
he produced on behalf of Chokkammal in 
Original Suit No. 9 of 1367 on the file of 
the Court of the Subordinate Judge of 
Negapatam, The reversioners are not in a 
position to know details of a transaction 
which occurred so long ago. On theother 
hand, the Ist appellant who has special 
knowledge ‚has failed. to pat before the 
Court any definite information as to the 
origin of his title. Instead of furnishing 
any explanation as to the sale-deed produced 
by his agent, he has had recourse to a 
false denial of having produced any docu- 
ment at all. A good deal of oral evidence 
was given on both sidesas to the possession 
between 1849 and 1855. The Subordinate 
Judge has rejected it. It has been rightly 
characterised as vague and unreliable. The 
Subordinate Judge has attached considerable 
importance to Exhibit K. This, towever, 
only shows that in 1851 representatives of 
the Tirauvalur branch of the family treated 
the Keerandakudi landa as still forming 
part of the deceased Arunachala’s estate. 
The omission of the land from the property 
sued for in Original Suit No. 9 of 1887 on 
the file of the Court of the Subordinate 
Judge of Negapatam js easily ¢xplaiced, 
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Murugathal was seeking to recover what 
she had been dispossessed of by Chok- 
kammal and Murugathal had never had posses- 
sion ofe Keerandakndi. 

We think the plaintiffs have established 
that Subba Chetty did obtain a sale-deed 
from Chokkammal. of the lands in question. 
The lst appellant has failed to show that 
Subba Chetty had possession prior to 
1855 and the documentary evidence points 
to his possession having begun subse- 
quent to that date. The condcot of 
the defendant is also of importance and 
supports the plaintiffs’ contention. There is 
nothing in the defence evidence to rebut 
this presumption, which arises from the 
facts which the plaintiffs have established. 
Under the circumstances, we agree with 
the finding of the Subordinate Judge on 
the 18th and 19th issnes. As regards the 
question of limitation which has been argued 
in the other appeals in the case, the heirs 
of the adopted son admittedly did not 
acquire title to the suit lands while the 
Act of 1871 was in foree. In these 
circumstances, we’ are unable to distinguish 
this case from Tirbhuwan Bahadur Singh 
v. Rameshar Bakhsh Singh (5), the next 
recent decision of their Lordships, and 
following that case, we think the plea of 
limitation was rightly overruled. The appeal 
is dismissed with. costs. 

The aature of the claim in Appeal No. 11 
of 1909 is similar to thatin Appeal No. 10 
of 1909. The plaintiffs assert a right as 
reversioners to recover some shares in Engan 
village on the basis that these were alienated 
by Chokkammal in 1855 to the predecessors- 
in-title of the appellants. The defendants 
allege that the property belonged by ances- 
tral rights to the alleged vendees. The 
evidence in support of the plaintiffs’. case is 
similar in kind to that produced in the last 
appeal. In Original Suit No. 9 of 18:7 on 
the file of the Court of the Subordinate 
Judge of Negapatam two cadjan sale-deeds 
were produced in favour cf Kumaraswami 
Udayar and Kathapernmal Udayar (Exhibits 
LXXXII and LXXXIII in that case). 
These individuals are stated to be the same 
as the persons so named for whom defendants 
claim ancestral rights. The documenta 
are described as having been executed by 
Chokkammal on Itth December 1855, 


They were produced bya witness who ig 
alleged to be the 20th defendant in the 
present suit. This is denied but the 
Subordinate Judge has found the fact 
proved, and we see no reason to dissent 
from his appreciation of the evidence on 
the point. The records do not indieate 
to what property the” deeds related. On 
this point, the only evidence is that of 
plaintiffs’ witness No, 35, but it is clear 
that his recollection is very defective. He 
speaks of one deed only and the considera- 
tion he mentions does not agree with 
that given in the list of Exhibits in 
Original Suit No. 9 of 1887 on the Ble 
of the Court of the Subordinate Judge 
of Negapatam. To show that Arunachella 
Mudaly had owned lands in the village, 
an admission by defendants’ witness No, 40 
is relied upon, He mentions Engan 
amongst several other villages whioh 
Arunachella “had”, but given on informa. 
tion as to the extent of his interest. The 
Subordinate Judge has treated Exhibit K 
as “very conclusive evidence” that the 
late Arunachella owned 4 velis in Engan 
and that those passed to his widow on 
his decease. As already stated, all that 
this Exhibit shows is that the representative 
of the Tiruvalur family asserted in Original 
Sait No. lof 1851 on the file of the 
Kumbakonam Dewaney Adawlet Court 
that 4 velis and odd in Engan had belonged 
to Arunachella. The suit was dismissed 
and there was no finding as to the owner- 
ship of the land. It does not appear that 
Chokkammal denied that she had any 
rights in the village, but as far as the 
merits of her defence ware concerned the 
point was immaterial. This assertion by 
a stranger to the present proceedings can 
be of little or no weight as against the 
appellants. The oral evidence as to posses- 
sion by Chokkammal has been rejected 
by the Subordinate Judge as unworthy 
of credit. If the witnesses cannot be 
believed as to the fact of possession, still 
less can they be believed when they speak as 
to particulars such as the extent possessed. 
Even taking their statements as they stand, 
they do rot agree with one another or with 
the claim put forward. The explanation 
tendered that the witnesses were agreed 
as to the shares owned by the Knlikaraj 
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family and differed only as to the extent 
is unacceptable. They were never asked 
anything about shares. Under the circum- 
stances, there is no reliable evidence as to 
the extent of Arunachella’s and Chokkam. 
mal’s interest in the village, assuming that 
they had some interest Further, we are 
unable to agree with the Subordinate 
Judge that Chokkammal is proved to have 
held any interest at all. The plaintiffs’ 
case as to this rests on Exhibit K and the 
deposition of plaintiffs’ withess No. 35, 
and for reasons already given, we do not 
consider that these form a srfficient basis 
for the finding. We are not satisfied that 
the sale deeds have been satisfactorily con- 
nected with land in this village. Even if 
they did relate to it, there is nothing to 
show that interest was conveyed. It is 
the weakness of the plaintiffs’ case on 
these points that differentiates the claim 
in this appeal from that in Appeal No. 10 
of 1909. We think the appeal should be 
allowed and the plaintiffs’ claim to recover 
these properties dismissed with costs. 

The 20th and 22nd defendants died 
after the appeal had been preferred and 
their representatives have not been brought 
on the record. It has been argued that as 
the appeal has abated as regards these 
appellants, the decree of the lower Court 
cannot be modified as far as their interests 
are concerned. The grounds of appeal in 
which the appellants have succeeded are 
common to all the appellants and we 
think the terms of Order XLI, rule 4, of the 
Code of Civil Procedure are wide enough 
to onver this case [Chintaman v. Gangabai 
(15), and enable this Court to set aside the 
decree as regards the whole of the plaintiffs’ 
‘glaim and not merely in respect of the 
interest of those appellants whose appeals 
have not abated. Any other conclusion would 
lead to “incongrnity in judicial decisions 
on the same facts” [vide Dhuttaloor Subbayya 
v. Pa‘digantam Subbayya (16) ]. 

The appellants in Appeal No. 12 of 1909 
are the representatives of the 12th defen- 
` dant added as defendants Nos. 36 to 32. The 
subject-matter of the appeal is land in 
Kamalapram village which was mortgaged 


(15) 27 B. 284; b Bom. L, R. 90. 
(16) 30 M, 470,17 M. L. J, 


119; 2 M.L T. 104, 


by Chokkammal. It was brought to sale 
in execution of a decree obtained by the 
mortgagees and purchased by the decree- 
holders, who sold the property to the 12th 
defendant. The contentions of the appel- 
lants are two-fold. In the first place, they 
allege that the land never formed part of 
Arunachella Mudaly’s estate, and, secondly, 
that if it did belong to him, the alienation 
by his widow is suchas to ba binding on 
the reversioners. 

The Subordinate Judge rightly says that 
there is ab3olutely no diract evidence that 
Arunachella Mudaly ever possessed any 
land inthe village. Ho bases his finding 
in favour of the plaintiffs on three docu- 
ments. The first is Exhibit K, Ibis stated 
that land in Kamalapuram was claimed 
by the plaintiff in Original Suit No. 1 of 
1851 on the file of the Kumbakonam 
Dewaney Adawlet Court, z.e., the representa- 
tive of the Tiruvalar branch of the family, 
Fror this fact, it is argued that Chokkammal 
was in possession of lands in Kamalapuram 
within two years of her husband’s death. 
The Subordinate Jadge finds that she had 
no private funds with which she could have 
made a purchase and that if she had bought 
the land with the income of her husband’s 
estate, she would have placed this in her 
written statement in Original Sait No. 1 
of 1851. There is, however, no ground 
for drawing this inference. On the claim 
which the plaintiff in that suit was 
putting forward, a plea of this kind 
would have been useless. If the plaintiff 
had succeeded in establishing that the 
family was undivided, Chokkammal would 
have lost the land whether. she put for- 
ward this plea or not. If, on the otber hand, 
Chokkammal] succeeded in her general defence 
of division and adoption, the plea was un- 
necessary. 


The next document is an extract from a 
sammathipatram, which is incorporated in 
paragraph No. 9 of the judgment of the 
Subordinate Judge of Negapatam in Original 
Suit No. 9 of 1887. The document was 
filed as Exhibit B in that suit for 
the purpose of proving that Chokkam- 
mal consented in 1862 to revenue registry 
being transferred from her name to that of 
Alagasundra Mudaly. She made an excep- 
tion of five villages of whieh Kamalapnu- 
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ram is one. The whole of the document is 
not available and from the extract quoted 
there is nothing to show on what ground 
Chokkamm2il wished to retain the registry 
of the Kamalapuram lands in her own 
name. It is suggested for the appellants 
that this may well have been because she had 
acquired this property herself and that a 
recital to this effect may have appeared in 
an earlier portion of the document, The 
extract given cannot, in our opinion, be 
relied upon as establishing that the lands 
in question formed part of Arunachella 
Mudaly’s estate. The last document on 
which the Subordinate Judge bases his 
finding is Exhibit M. This is an agreement 
between the late husband of the 9th de- 
fendant and the late father of the plaintiff 
as to their reversionary rights. Land in 
Kamalapuram is referred to therein. This 
agreement was executed in 1884 while Chok- 
kammal still had an interest in the property. 
It cannot be assumed that because these 
persons chose to include this land as 
forming part of Arunachella’s estate, it, 
therefore, did form part of it. Persons setting 
up to be reversioners are not unlikely to 
make their slaims as extensive as possible by 
including whatever the female heir may have 
been in possession of. The Subordinate 
Jadg2 has been influenced mainly by the 
inference he draws from Exhibit K and 
treats the other documents as éorroborating 
that inference. Ib haz been shown that 
the inference itself is unwarranted and the 
later documents of little weight. It has 
been suggested that is is unlikely that 
Choxkammal would have had savings so soon 
after her husband’s death with which to 
make a purchase. The property was, how- 
ever, of small value as is evidenced by the 
prices realized at much later dates, and we 
are unable to see that any inference against 
a aelf-acquisition can be drawn from these 
facts. The burden is on the plaintiffs to 
establish that Arunashella Mudaly owned lands 
in Kamalapuram daring his lifetime. [ Diwan 
Ran Bijat Bahadur Singh v. Indarpal Singh 
(17)]. For reasons given above, we consider 
that this burden has not been discharged. No 
argument has been advanced on the basis 
of the property, if self- acqnired—-having 


(17) 26 O. 873; 26 I. A. 226; 4 C. W.N. 1; 2 Bom, 
L; R. 1; 7 Sar. P. O. J. 578; 13 Ind. Dec. (N. 8.) 1158, 


been subsequently incorporated with the 
husband’s estate, In view ofthe finding that 
the plaintiffs have failed in this part of the 
case, it is nnnecessary Lo deal with the question 
of necessity for the mortgages executed Ty 
Chokkammal. We think this appeal must be 
allowed and the plaintiffs’ claim to the 
Sth schedule lands dismissed with costs. 

Appeal No. 15 of 1909 has been argued 
on the question of costs only. The addi- 
tional Court-fee payable on account of the 
inclusion of the property in the suit ia Ra. 
25 and the additional Vakil’s fees Rs. 383. 
The 5th defendant’s liability for costs will 
not in any case exceed this amount. The 
suit as against .the 5th defendant bas been 
dismissed and the decree against him revers- 
ed, but bis contention as to costs appears 
to be well-founded to the extert above 
indicated, and he was entitled to appeal 
as to this. His liability for costa would, in 
any event, be limited as stated above. The 
appellant will have proportionate costs of 
this appeal. 

The appellants in Appeal No. 14 of 1909 
are the plaintiffs in Original Suit No. 26 of 
1905 on the file of the Court ofthe Sub- 
ordinate Judge of Negapatam. Although 
our decision in Appeals Nos. 206 and 207 
of 1908 governs this appeal, we think 
that asthe questions involved have been 
argued before us, it is desirable that we 
should give findings on the questions raised, 
The grounds of appeal relate, firstly, to the 
findings of the Subordinate Judge as to 
the property comprised in the 9th to 14th 
achedules attached to the plaint. Mr. T. 
Rangachariar did not press the appeal as 
far ag these items of property are concerned. 

The second question concerns the rights 


of the ‘st defendant. She is the widow of 
Bava Krishnaswamy Mudaly. He was a 
reversioner to the estate of the late 


Arunachella Mudaly and stood in the same 
degree of relationship as the plaintiffs to 
the last male holder. Under ordinary 
sircumstanees, the Ist defendant would be 
entitled to one fourth share of the estate 
recovered by the reversioners. The case of 
the plaintiffs appellants, however, is- that 
Bava Krishnaswamy had severed his son- 
nection with his family by having renounc- 
ed the world and entered the order of 
religious ascetics known as Tambirans, Jt 
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is further alleged that by this act “he 
forfeited all rights of property and all future 
rights of suscession as a member of the 
secular family to which he belonged.” It 
has not been disputed in apreal that Bava 
Krishnaswamy did enter the order of Sadra 
ascetics known as Tambirans. It is, however, 
clear on the authorities that the texts as 
to disinheritance applicable to a yath? or 
s ny st do not apply to a . ndra ascetic, 
unless a usage to this effect is established 
[ Dharmapuram Pandara Sannadhi v, Vira- 
pandiyam l illai (18). Harish Chandra Roy 
yv. Alir Mahmud 19)]. In the Court of first 
instance an attempt was made to prove that 
Bava Krishnaswamy belonged to a apecial 
class of Sudras who may accorci-g to some 
agamas be admitted into the order of sanyasis, 
This contention was rejected by the Nub- 
ordinate Judge and has not been advanced 
before us. 

The Subordinate Judge has also found 
against the existence of any usage such as 
is referred to in the cases cited above. We 
agree with this finding. The 46th and 47th 
witnesses for the plaintiffs are both heads 
of Sudra mutts. The latter is Pandara 
“Sannadi of the Dharmapuram Athinam 
whish Bava Krishnaswamy joined, He 
admitted that he was unable to state posi- 
tively what the custom is regarding property 
belonging to a Sudra ascetic prior to his 
admission to the order. He knew of no 
case in which a contention had been raised 
that a Tambiran could not succeed to pro- 
perty of his family. It may be noted that 
the case of Dharmapuram Pandara Sannadhi 
y. Virapandiyam Pillai (18) relates to this 
institution and that no attempt was made 
at that time to set up any special custom. 
Plaintiffs’ witness No. 43 was unable to give 
any opinion without referring to the Shastras 
as to whether a Tambiran has rights to 
family property after becoming a Tambiran. 
This evidence, coming from the side of the 
plaintiffs and from persons holding the 
position these witnesses do, is a strong in- 
dication that no custom exists of the kind 
which the appellants seek to establish. 
Numerous instances appear in the evidence 
on both sides of dealings with family pro- 
perty of Tambirans whioh are inconsistent 


(18) 22 M. 302; 8 Ind. Dec, (N. 8.) 215, 
(19) 15 Jnd. Cas, 474; 40 CO. L4E; 17 CO, W. N. 517. 
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with their having lost their rights in it 


and with any consciousness on the part of 


those dealing with them that there, was 
anything unusual in such transactions. In 
no case do they appear to have been ques- 
tioned. As far as the evidence before us 
goes, we have no doubt t'at the plaintifs 
have failed to establish that Sudra ascetics 
are by custom subject to the same disabili- 
ties as sanyasis. The appeal must be 
dismissed with costs of the respective respond- 
ents. 

The only question argued in the me- 
morandum of crcss-objections filed by t!e 
lst respcndent in this appeal relates to cots. 
The Ist defendant has been directed to 
bear her own costs in the contest with the 
plaintiffs as to her husband's position. We 
see no reason to interfere with the discre- 
tion the Subordinate Judge has exercised 
in makinz this order. The memorandum 
of cross-objections is dismissed with costs. 


Appeals Nos. 206 and 207 of 1908 and 
No. 12 of 19C9 allowed; Others adismixse ?, 


V.R.P. 


MADRAS HIGH COURT. 
FULL BENCH. 


Appeal against O..per Ne. 333 or 1914, 
August 17, 19.6. 

Present: - Mr.' Justice OldGeld, Mr. Justice 
Sadasiva Aiyar and Mr. Justice 
Seshagiri Aiyar. 
PANAKKAL LYYAPPAN AND ANOTHER — 
PETITIONERS— APPELLANTS 
versus 


ELACHAR CHAKKUNNI— 


RESPONIENT, 

Will, execution of—Ewecution on diferent dates—~ 
Disposition of property, rules for-—Revocation— 
Extraneous evidence, admissibility of ~ Evidence Act 
(I of 1872+, 5 94. 

Where several Wills are executed on different 
dates by a person, if the subsequent instrument 
does not profess to be a codicil and is adequate to 
the disposition of the entire property, there is no 
such a priori impossibility that it was intended wholly 
to supplant tue prior instrument The case then 
rests on the true construction of the two instruments, 
and the complete disposition contained in the second 
must, unless controlled by the context, wholly revoke 
[p. 560, col 2 

Where there is something on the face of the 
instrument raising doubt oy ambiguity as to whether 
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it was intended by the testator to be in substitu- 


tion for or addition toa previous Will, the Court - 


is justified in having recourse to external evidence 
to astertain the testator’s intentions. [p. 561, col. 1.] 

A, testator had properties both in Cochin State 
and in British territories He executed four Wills by 
which he disposed of all his properties, viz, 


1. In 1801 a Will bequeathing certain properties, 


to his wife 

2. A Will in 1905 bequeathing all his properties 
in Ponnani to his wife Elchar. 

3. A Will in 1906 bequeathing 38 items of pro- 
perties to Elchar for her maintenance during life 

4 A last Will making certain additional bequests 
to Elchar and others and bequeathing the rest of his 
property to his niece’s children: 

Held, that the last instrument superseded the 
earlier ones; [p. 561, col, 1.] 


Held, further, that the fact that the properties 
were situate in different jurisdictions did not 
affect the question. [p. E6}, col. 2.] 

Pereira, In re, Worseley v. Society for Propagation 
of the Gospel, (1912) 28 T, L. R. 479; 56 S J. 614, 
_followed. 

Appeal against the order of the District 
Court, Sonth Malabar at Calicut, dated the 
19th August 1914, in Ctvil Miscellaneous 
Petition No. 63 of 1918, 


This appeal coming on for hearing on 
the 24th November 1915, npon perusing 
the petition of appeal, the order of the 
lower Court and the material papers in 
the case, and upon hearing the arguments of 
Mr, A. Duratswami Aiyer, for Mr. C.P. 
Ramaswami Aiyar, for the Appellants and 
of Messrs. J. D. Rosario and K. Govinda 
Marar, for the Respondent, and the case 
having stood over for consideration till the 
7th December 1915, the Court (Abdur Rahim 
~- and Ayling, JJ.) made the following 


ORDER OF REFERENCE TO THE 
FULL BENCH. 


ABDUR Raum, J,—The decisive question in 
these appeals is whether the Will Exhibit 
X of one Chakkunni, dated the 18th Decem- 
ber 1905, is revoked by a later Will of his, 
Exhibit A, dated the 24th September 1907. He 
also executed another Will Exhibit H between 
these two dates, 2. e. on the 26th November 
1906. I have used the Exhibit marks in the 
appealagainst crder The testator resided in 
the State of Cochin and had properties not 
only there but also some in British India. The 
latter properties he devised to his wife Ela- 


char by Exhibit X, the earliest Will, by the 


next Will Exhibit H, he devised to her 38 
jtems of property for her maintenanse and 
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by the last Will Exhibit A he gave “all the 
rights which I have in the moveable and im- 
moveable properties which I own this day 
and in those which I may acquire in future, 
inclusive of the right of succession similar 
to that which I have, and the freedom to buy 
and to alienate will pass to the children of 
my younger brother’s danghter Panakkal 
Iyyakku's wife Ittyenam, vz’, (1) Iyyappan, 
and (2) Chakkunni who are minors.” Then 
he proceeds to provide for the management 
of the properties by his wife Elachar during 
the minority of the two devisees, expressly 
maintains the dispositions made by him under 
Exhibit H and makes certain apecific be- 
quests. Then he winds up by saying: “All 
the moveable and immoveable properties 
which are found left by me after my life- 
time, with the exception of those properties 
which are specified in this Will to be given 
to particular persons and the keys of the 
rooms, compartments and almirahs, etc., 
should be kept in your possession and when 
Iyyappan (tbe elder of the two minor resi- 
dnary legatees) is 15 years of age you should 
surrender them to him.” 

The testator was a Christian and the Sauc- 
cession Act applies. Sestion 57 of that Act 
compendiously lays down the law as to how 
a Will can be revoked. This is nota case 
of express but of implied revocation and the 
question is one of construction, as pointed 
out in Townsend v. Moore (1) cited by 
Mr. Rosario, who contended that there has 
been no revocation of Exhibit X by Exhibit 
A. The principle to be applied in such 
cases is set out ina passage from Williams 
on Executors qavted by the Appeal Court at 
the same page and adopted by it as enun- 
ciating the correct law: “The mare fact of 
making a subsequent testamentary paper 
does not work a total revocation of a prior 
one, unless the latter expressly, or in effect, 
revoke the former, or the two be incapable of 
standing together; for though it be a maxim, 
as Swinburne says above, that no man can 
die with two testaments, yet any number of 
instruments, whatever be their relative date, 
or in whatever form they may be (so as they 
be all clearly testamentary), may be admitted 
to Probate as together containing the last 
Will of the deceased. Andif a subsequent 


- (1) (1905) P. 66 at p. 78; 74 L, J. P.N; 92L. T, 
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testamentary paper be partially inconsistent 
with one of an earlier date, then such latter 
instrument will revoke the former as to 
those parts only where they are inconsistent,” 
Mr. Rosario has especially relied upon a 
passage inthe judgment of Vaughan Williame, 
L. J., at page 81 but the passage lays 
down nothing different, only if makes clear 
two things, that the question is entirely one 
of construction and if the words used are 
capable of being so read as to enable the 
two documents to be ‘both admitted to 
Probate, that is the construction which should 
be adopted. Townsend v. Moore (1) was a 
case of two contemporaneous Wills, but I agree 
that every reasonable attempt should be 
made to reconcile two Wills whether executed 
on the same date or on consecutive dates 
though in the former class of cases the Court 
will naturally feel itself to be under a greater 
necessity for reconciling the two do-uments, 
as otherwise neither of them would be ad- 
mitted to Probate and tbe testamentary 
intentions of the testator would be entirely 
defeated. In any case the words of the 
testator must be capable of yielding to a con. 
struction which will make the two Wills stand 
together, and not that we are at liberty to 
secure that result by reading in important 
operative words which, are nêt td’be found 
in the later documént in ‘ordér“to save’ the 
earlier disposition. ‘And that is what wé 
shall have to do in this case if we were to 
accept the contention on behalf of Hlachar. 
The intention of the testator must be sought 
in the language which he has “used and is 
not to be made the subject of mere spe- 
sulation. | By his last Will the testator dis- 
poses of all the properties moveable and 
immoveable, which he owned on the day of 
its execution in favour of the two minor male 
relations of his, except those that he specific- 
ally gives to others; if effect is to be given 
to his words at all, the properties comprised 
in Exbibit A, which are not expressly 
excepted from their operation like those 
dealt with by Exhibit H, passed like 
the rest of his estate to the two boys. If 
authority was neede l for the proposition that 
a second Will disposing of the whole estate 
revokes a fermer disposition, | would refer 
to the case of Henfrey v. Henfrey (2) men- 


(2) (1842) 4 Moore P. O. 29; 13 E. R. 211; 59 R. R, 
331, 
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tioned in Townsend v. Moore (1). It may be 
pointed out that not only is it the law that 
until the testator’s death the propertiesssom- 
prised in his earlier Will, Exhibit X, were 
still his to dispose of, but he was fully con- 
scious of this for he expressly provides in 
Exhibit X itself that they were to vest in 
her only on his death. 

Mr. Rosario, however, argues that since the 
properties disposed of by Exhibit X were 
situate in British India and those were all 
the properties he had there, therefore, we 
should infer that when afterwards by Exhibit 
A he disposed of all hislproperties, he meant 
only those that were situate in Cochin. That 
is only possible if we were to add the words 
‘situate in Cochin’ or some words of similar 
effect and this in my opinion is no$ open to 
us todo. He also points out in support of 
his contention that in Exhibit X the testator 
says: “But even I should alter this Will 
by registered instrument” and though the 
subsequent Will Exhibit A was in fact re- 
gistered, it was registered in Cochin and not 
in British India. Here again he wants us 
to modify what the testator actually says in 
Exhibit X. It is also said thatanother Will, 
which the testator had executed in 1901, was 
revoked by a registered kařar execațed on 
the same day as Exhibit A, but as pointed 
oit“by the District Judge there was no reason 
why’ Exhibit X should have been mentioned 
in that karar. Mr. Rosario. in fast builds bis 
entire argument on the hypothesis that as 
the testator lived in amity with his wife till 
his death, there was no reason why he should 
deprive her of what he had given her by 
the Will.of 1905 (Exhibit X). But this 
overlooks the fact that subsequently in 1906 
(Exhibit H) he has given her 38 items of 
property for maintenance and this latter 
disposition he expressly upholdsin his last 
Will. The District Judge was; therefore, in 
my opinion entirely right in holding in his 
judgment in the second appeal that the Will 
of 1905 was revoked by that of 1907, 


In dealing, however, with the petition for 
revocation of the Letters of Administration 
with the Will, Exhibit X, annexed to Hlachar 
the learned District Judge has clearly gone 
wrong. That Will having been revoked, the 
Letters of Administration obtained on the alle- 
gation—untrue in fact though made in good 
faith—that it was the last Will and testa- 
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ment of the deceased must be revoked under 
section 234 of the Succession Act. I san 
find ndthing in any circumstances that are 
mentioned in the District Judge’s judgment 
which would justify our refusing to act 
under that section. I would, therefore, direct 
that the grant of Letters of Administration 
with the Will, dated 18th December 1905, 
annexed to Elachar be annulled. 

My learned brother is of opinion that the 
Will of 1905 was not revoked by the Will 
of 1907, but he agrees that in the view that 
if the former Will was revoked, the Letters 
of Administration granted to Hlachar should 
also be revoked. 

AYLING, J.—This appeal turns entirsly on 
the question of whether the registered Will, 
Exhibit X, executed by Chakkunni on 18th 
December 1905 was revoked by another re- 
gistered Will, Exhibit A, executed by him on 
24th September 1907. The revocation is not 
express, and Exhibit X is not referred to in 
Exhibit A: but inasmuch as Exhibit A pur- 
ports to dispose of “all the rights which I 
(testator) have in the moveable and immove- 
able prorerties which I own this day,” it 
is argued that this covers the four items 
of property bequeathed by Exhibit A, and 
that it operates as an implied revocation of 
the latter, 


On the other hand Mr. Rosario has drawn 
our attention to various cirsnmstances tend- 
ing to show that the testatorat the time of 
executing Exhibit A did not intend to revoke 
Exhibit X. He argues that (as it is ex- 
pressed in Halsbury’s Laws of Ergland, Vol. 
- 28, p. 564) “an intention to revoke must 
be as clear and free from doubt as the 
original intention to bequeath and must be 
Shown. with reasonable certainty.” 

The testator, Chakkunni, was a resident in 
the Stateof Cochin, but he owned, besides 
a good deal of property in Cochin, four items 
of property in Ponnani Taluq in British 
India. He appears to have executed four 
Wills, all registered: 

(1) 4 Will executed in 1901 bequeathing 
certain property in Cochin to his niece, 
Mathiri. 

(2) Exhibit X executed in 1905 bequeath- 
ing all his property in Ponnani (and nothing 
else) to his wife Elachar. 

(3) A Will, Exhibit H, dated 26th Novem- 
ber 1906, bequeathing 38 items of landed 
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property in Cochin to Elachar for her main- 
tenance during her life. 

(4) His last Will, Exhibit A, making ser- 
tain additional bequest to Elachar and others 
and bequeathing the rest of his property to 
his nieee’s children. 


Nowitis to be noticed that there is a 
natural distinction which was probably pre- 
sent in the mind of the testator between his 
British and Cochin propsrties. The former 
were completely disposed of by Exhibit X, 
which was registered for the purpose at 
Ponnani Registration Office. All the others 
were registered in Cochin. It is strongly 
argued by Mr. Rosario that the testator 
regarded the disposition of his British proper- 
ties as settled ky Exhibit X, had no intention 
of altering sach disposition and executed 
Exhibit A without reference to these British 
properties. It is pointed out that he was 
not a man careless in such matters, and that 
as shown in Exhibit X, he clearly realised 
the necessity. of making any revocation un- 
equivocal and beyond doubt. As regards 
the other two Wills prior in date to Hxhibit 
A, he has taken pains to do so. The Will 
of 1901 was expressly revoked by a karar 
executed on the same day as Exhibit A: 
and Exhibit H is specifically referred to in 
Exhibit A so as to show that its dispositions 
were not affected. Why then was the fate 
of Exhibit X left in doubt? It ssems to me 
that it was probably for the simple reason 
that the testator had only his Cochin pro- 
perties in mind and had no idea of affecting 
by Exhibit Athe previous disposition of his 
properties in British India. No motive is 
suggested to account for his depriving his 
wife of the benefit which she was to derive 
under Hixhibit X, 


I am not satisfied that any intention to re- 
voke Exhibit X is to be inferred from 
Exhibit A. 

I would, therefore, dismiss with costs Àp- 
peal against Order No. 333 of 1914, 


By Tur Court.—Under section 98 of the 
Civil Procedure Code we refer the question 
whether the Will Exhibit X of 1905 was 
revoked by Exhibit A the Will of 1907 toa 
Full Bench. The learned Vakils for both the 
parties agree that the decision of Second 
Appeal No. 124 of 1912 will depend on the 
answer to this question. 
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This appeal coming on for hearing on the 
. 10th and llth August 1916, on the question 
referred for the decision of the Full Bench, 
upon perusing the order of reference and 
upon hearing the arguments on both sides, 
the case having stood over for consideration 
till this day, the Court expressed the follow- 
ing 
OPINION. 

OLDFIELD, J.—-l agree with the judgment, 
which Seshagiri Aiyar, J., is about to deliver, 
and will observe only that the case has 
really to be decided almost entirely on the 
law generally applicable to the construction 
of documents, recourse to the decisions relat- 
ing to the construction of Wills being un- 
necessary except on one point. . 

On that point both the learned Judges, before 
whom the case first came, were agreed that 
“an intention to revoke an earlier Will by 2 
later must be as clear and free from doubt 
as the original intention to bequeath and 
must be shown with reasonable certainty.” 
We have then the testator’s bequest of all his 
property in Exhibit A, twice unambiguously 
expressed. 1t is then in my opinion un- 
necessary to go further than Chapter VI of 
the Indian Evidence Act in order to justify 
the conclusion in favour of an intention to 
revoke the earlier Will, which disposed of 
some only of the testator’s property, and the 
refusal to consider the collateral circum. 
stances, which Mr Roeario has pressed on us 
so clearly. 

I concur in answering the question in the 
affirmative. 

Sapasiva Alyar, J.—I agree and have noth- 
ing to add. 

SESHAGIRI Aiyar, J.—The testator, in this 
case, executed three successive Wills. He 
had properties both in the Native State of 
Cochin and in South Malabar. The first was 
in 1901, The second in 1905 (Exhibit X). The 
third in 1906 (Exhibit H) and his last Will 
and testament (Exhibit A) in 1907. The 
second Will dealt, admittedly, only with 
the testator’s property in British India. The 
third Will dealt with a few items of property 
in Cochin. The last Will, ex facie, disposes 
of all the prorerties which the testator had 
at the time. 

This reference relates to the question 
whether Exhibit X was revoked by the 
last Will, Exhibit A, Prim facie, the dis- 
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positions in the earlier one are inconsistent — 
with those of the Jast Will. The general rule 
of law is well understood that evéry en- 
deavour should be made “ to preserve either 
wholly or in part the contents of the prior 
document.” See per Lord Tabbot in Weld v. 
Acton (3). A qualification was added to this 
proposition in Freeman v. Freeman (4) that 
this attempt should not be made unless 
the rejection of the prior document will 
lead to a partial intestacy. It was further 
held that where the subsequent testament 
is styled a codicil, the intention of the 
testator must be taken to be that the Will and 
codicil should stand together. Jnthegoots of 
Howard (5). After examining these and 
the other authorities the Jaw is thus stated 
in Jarman on Wills, Vol. I, at page 176: “ If 
the subsequent instrument does not profess 
to be a codicil, and is adequate to the 
disposition of the entire property, there is 
no such a pricrz improbability that it was 
intended wholly tc supplant the prior instru- 
ment. The case then rests on the true 
construction of the contents of the two 
instruments, and the complete disposition 
contained in the second must, unless 
controlled by the context, wholly revoke the 
first.” See Henfrey v. Henfrey (2). The deci- 
sion in Townsend v, Moore (1) states the law 
as we find it stated in section 57 of the 
Indian Succession Act. 


Now, these being the principles on which 
wo have to act, is there anything in the 
present case to enable us to depart from 
the rule as stated in Jarman’s book? Mr. 
Rosario’s contention was that in construing 
the comprehensive phrase “all my moveable 
and immoveable properties” in Exhibit A, 
we must consider the circumstances under. 
which the Will was made; and he relied 
on some passages (they were really quota- 
tions) in the judgment of the President of. 
the Probate Division in Jn re the Estate 
of Bryan (6). The learned Judge 
quotes in that case, with approval, Jenner 
v. Ffinch (7), where it is stated “the sub- 


(3) (1785) 2 Eq. Cas. Abr. 777; 22 E. R. 661. 

(4) (1554) Kay 479; 69 E. R., 208; 101 R. R. 712. 

(5) (1869) 1 P. & D. 686; 38 L. J. P. 32; 20 L. T. 280. 

(6) (1907) P. 125; 76 L. J. P. 30; 96 L. T, 584. 

(7) (1880) 6 P. D. 106; 49 L, J. P. 25; 42 L. T. 327; 
25 W. R. 520, 
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ject was fully discussed by Sir H. Jenner 
in Thorpe v. Rooke (8), and he came to the 
conclusion that where there is something 
on the face of the instrument raising doubt 
or ambiguity as to whether it was intended 
by the testator to be in substitution for or 
addition to a previous Will, the Court is 
justified in having recourse to external 
evidence to ascertain the testator’s in- 

tentions.’ The President finally held that 
“there was authority for the proposition that 
in cases of doubt, external evidence is 
admissible, but that in the case before 
him there was no snch doubt. This rule 
of construction has been aecepted by the 
Indian Lagislature (Section 94 of the 
Evidence Act). Reference may also be 
made to Raven, In re; Spencer v, National As- 
sociation for Prevention of Consumption (9), for 
the position that Courts should not enter into 
an enquiry regarding external circumstances 
to gather the intention, when the language 
of the document is clear. Therefore, our 
first duty is to see whether the language 
is clear and eonsistent and applies accurately 
to existing facts. Mr. Rosario conceded 
that if Exhibit A were the only 
ever made by the testator, there can be no 
contention that it is not sufficient to dispose 
of all the -properties which the testator 
died possessed of. If this is so, it is im- 
possible to see how the fact that the tesator 
knew well enough to expressly revoke 
previous testaments can affect the construction 
of the Will in question. 

Another contention of Mr. Rosario was 
that as the testator stated that Exhibit X 
shall be revoked only by‘ a registered 
document and as the subsequent Will was 
registered in Cochin territory, the properties 
eomprised in Exhibit X were not affected 
_ by Exhibit A. The learned Vakil does not 
say that in order to be effectual the last Will 
should have been registered in South Malabar 
‘as well; but he suggested that the testator, 
a shrewd man of business, was, by the 
clause about registration, apparently under 
the impression that a registered Will dealing 


with property in British India will not be 


affected by a Willregistered in the Native 
States and rzece versa. This may or may not 


(8) 2 Curt. 799. 
(9) (1915) 1 Ch. 673; 84 L. J. Ch. 489, 
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have been the view of the testator, but it 
seems to me that all that the testator said 
was that he would take care that subsequent 
testaments should be registered, but not 
within any particular jurisdiction. 

Another argument of the learned Vakil 
was that the expression “all my properties” 
should not apply to properties in two differ- 
ent jurisdictions. It is true that none of 
the decided cases exactly covers this case, 
where the first Willdeals with a particular pro- 
perty in a particular place and the second 
Will in terms deals with the properties in 
both the places. The nearest approach to 


the present case is the casa of In re 
Pereira; Worsley v. Soctety for Pro- 
pagation of the Gospel (10). But what 


difference ‘can it make on principle? Jf 
it is good law that an earlier Will dealing 
with all the properties and distributing 
them in a particular manner is revozxed by 
a later Will disposing of all the properties 
in a different manner, it is difficult to see 
how the fact that the first one comprised 
properties less in extent than those included 
in the second can make any difference. It 
seems to me that thisis an a fortdorz position. 

For the above reasons, the answer to the 
question must be in the affirmative. 


Reference answered in the affirmative, 


V. R. P. 
(10) (1912) 28 T. L. R. 479; 56 S. J. 614, 


CALCUTTA HIGH COURT. 
Lerrers Patent Appeat No. 23 or 1916. 
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N. R. Chatterjea. 

Raja BEJOY SINGH DUDHURIA— 
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KRISHNA BEHARI BISWAS AND ANOTHER 


DEFENDANTS — RESPONDENTS. 
Abwab—Regulation V of 1812, s. 3, construction 
of—~Rent, meaning of. 
In o kabuliyat executed in the year 1883 in respect 
of a patni tenure, the rent was fixed at Rs. 3,315-4-0 
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and in a subsequent clause it was stipulated 
by the tenant, “besides this I shall continue to pay 
in the month of Bhadra every year the sum of Rs. 16 
as the mamuli for the Iswar Thakur (idol) at your 
house.” Inthe details of instalments, the said sum 
of Ra, 15 was not included. The sum of Rs. 3,315-4-0 
was referred to throughout the kabuliyat as 
the rent, and the Rs. 15 was neither described nor 
treated as part of the rent in any part of the 
kabulivat:; 

Held, that the sum of Rs. 15 could not be 
recovered by the zemindar, as it was an abwab and 
was not intended by the parties to form part of the 
rent or to be payable in respect of the use and 
ovcupation of the land. [p. 566, col. 2 p. 671, col. 2.) 

Per Chatterjea, J—Hven assuming that the sum 
of Rs. 15 did form part of the consideration for the 
nge and ocoupation of the land, it was not recoverable 
under Regulation V of 1812 as it did not form part 
of the rent, nor was it treated by the parties as 
part of the rent, [p. 567, col. 1.] 


The concluding portion of section 3 of Regulation 
V of 1812 does not mean that the Court is to 
enforce payment of every sum which is not indefinite 
and which may have been specifically agreed upon 
between the parties, but itis only the rent, and not 
any other item, though neither indefinite nor 
arbitrary and though agreed upon to be paid in the 
written engagement of the tenant, which can be 
recovered under the Regulation, [p. 569, col. 2.] 

The interpretation of section 3 of Regulation V of 
1812 by the Full Bench in the case of Radha Prosad 
Singh v, Bal Kowar Koeri, 17 0.726 at p. 759; 8 Ind. 
Dec. (xN. s.) 1026, adopted. [p. &65, col. 1; p. 569, 
col. 2.] 

Per Chatterjea, J.— As regards the question whether 
an additional sum (claimed by the landlord) under a 
kabuliyat is‘or is notan abwab there is no difference 
between a ryoti holding and a permanent tenure. [p. 
570, col, 1.] 

For the purpose of deciding whether a certain 
sum specified in a kabuliyat-is or is notan abwab, 
every consideration for a lease is not necessarily 

“rent” within the meaning of section 3 of Regulation 
_ Vof 1812. [p. 571, col. 1.] 

The fact that a certain item is dealt with in a 
kabuliyat in a separate clause or that it is not 
included in the instalments of rent specified, has an 
important bearing upon the question of the intention 
of the parties to the kabuliyat, as to whether the item 
is or is not rent. [p. 571, col. 2.) 

Per Sanderson,’ C. J. —Whether a particular sum 
specified in a lease or agreed to be paid by the 
tenant is or is not an abwab, must depend upon the 
proper constraction of the contract made by the 
tenant and if upona fair interpretation of the 
contract it can be seen that a particular sum is 
specified in the contract or agreed to be paid as the 
lawful consideration for the use and occupation of 
the land, 1, e, If it is really part of the rent although 
not described as such, the landlord can recover it, 
[p. 566, col. 1,] 


Appeal against the decree of Mr. Justice 
Newbould, dated the 28th January 1916, in 
Appeal from Appellate Decree No. 3881 of 
1913. 
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FAOTS appear from the following judg- 
ment of . 

Newsovutp, J.—The  plaintiif-appellant 
sued the defendants-respondents to recover 
Rs. 3,380-4-0 as arrears of putni rent. The 
defendants pleaded that Rs. 15 had been 
claimed in excess and that this sum was 
only an abwab, Both the lower Courts have 
held thatthis sum of Rs. 15 is quite distinct 
from the rent and irrecoverable. 


‘I do not think it necessary to refer to 
all the cases that have been discussed in 
the course of argument of this appeal. 
The real point in issue seems to narrow 
down to whether this sum of Rs. 15 is part 
of the lawful consideration for the use and 
occupation of the land, that is to say, 
whether it is really part of the rent. The 
case on which the appellant chiefly relies 
in. support of his argument is that of 
Kalanand Singh v. Eastern Mortgage and 
Agency Co. Lid. (1), and it was there held 
that two sums of Rs, 5 each, described in the 
lease as selami towji and tehwari dasahra, 
and not as rent, were in reality part of 
the consideration for which the tenancy 
was created and part of the rent agreed to 
be paid and that’ these sums could be 
recovered as rent. In my opinion the pre- 
sent case oan be distinguished on the 
ground that on a construction ‘of the lease 
the sum of Rs. 15 cannot be regarded either 
as a consideration for ‘the use and ocou- 
pation of the land or as part of the rent. 
The stipulation to pay the sum of Rs. 15 
is in a separate clause which runsas follows: 
“Besides thie, I shall continue to pay in 
the month of Bhadra of every year the 
sum of Rs.15 as the mamuli (usual) for 
the Iswar Thakur at your house at Azim- 
gunj. If I fail to pay the aforesaid sum 
amicably, then you shall deduct the same from 
the money remitted by me as the rent or 
include the same into the arrears of rent or 
realise separately by bringing suits.” Although 
the sum may be realised as a part of the 
rent it ia not described in the lease ag 
payable as part of the rent. It is nowhere 
‘added to the jama of” Rs. 3,315-4.0, which 
throughout the lease is spoken of as 
the annual rental. Even in the list of 
instalments which have to be paid the total 


(1) 19 Ind. Cas. 701; 18 C. L. J. 83. 
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jama is described as Rs. 3,315-4-0 and no 
provision is made for payment of this sum 
of Rs: 15 in addition to any of the instal- 
ments. With regard to the manner in which 
throughout the lease this sum of Rs. 15 is 
treated as entirely distinct from the annual 
rental, it appears to me that it cannot he 
regarded as a part of the rent but- must be 
regarded as an irrecoverable abwab. 

The lease in this case was executed before 
the passing of the Bengal Tenancy Act and 
consequently, as was held in the case of 
Aparna Oharan Ghose v. Karam Ali (2), the 
provisions of section 179 of that Act 
have no application to the present case, It 
was suggested in the argument that this 
decision-is incorrect. But sitting as a Singlé 
Judge I am bound to follow the ruling of a 
Division Bench and cannot enter into the 
question of its accuracy. 

On the above findings the appeal must be 
dismissed with costs. 

Babu Ram Ohandra Majan, for the 
Appellant. 

- Babus Mohendra Nath Roy, Monmotha Nath 
Roy and Sasodhur Roy (Junior), for the Re- 
spondents. 

JUDGMENT. 

Sanpurson, C. J—This is an appeal from 
the judgment of Newbould, J., whereby he 
affirmed the judgment of the first- Appellate 
Court. 

The plaintiffs claim was for Rs. 3,330 as 
arrears of rent. The defendants pleaded that 
the rent was Rs. 3,815 per annum and that 
the further sum of Rs. 15 claimed by the 
plaintiff was in the nature of an abwab and 
was not recoverable, 

- It appears that in 1883 a kabuliyat was 
executed by Ram Sharan Biswas, the 
predecessor-in-interest of the defendants, 
in favour of one Roy Dhanapat Singh 
Bahadur, who subsequently sold the mahal to 
the plaintiff. . 

In this kabuliyat the annual rental is 
stated to be Rs. 3,315-4-0, but it was further 
provided by the document that the defendants’ 
predecessor: should pay in the month of 
Bhadra every year the sum of Rs. 15 in 
respect of a Thakur. The words of the 
clause, according to a translation which was 
agreed upon by the learned Vakils who argued 
the case, were as follows :— 


(2) 4 0, L. J, 627; 10 C. W. N. 521. 
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“Besides this I shall continue to pay in 
the mouth of Bhadra of every year the 
sum of Rs 15 as the mamuli (usual) for 
the Iswar Thakur at your house at Azimgun). 
If I fail to pay the aforesaid sum amicably, 
then you shall deduct the same from the 
money remitted by meas the rent or sue for 
the amount along with or separately from 
the arrears of rent. I shall not take objec- 
tions thereto.” 

The clause relating to the annual rental 
was near to the beginning of this document, 
and the clause relating to the Rs. 15 was near 
the end of the kabuliyat. 


A schedule setting out “details of instal- 
ments” was attached to the kabulzyat. Therein 
the total jama was stated to be Rs. 3,315-4-0 
and neither any of the monthly instalments 
nor the total included the payment of . Rs. 15 
in respect of the Thakur. 

The learned Judge held that the sum of 
Rs. 15 could not be regarded as part of the 
rent but must be regarded as an irrecoverable 
“abwab.” From this decision the appeal 
has been brought. 


It was argued on behalf of the appellant 
that the learned Judge’s desision was wrong 
and that the Rs 15 was recoverable because 
the liability to pay -it was created at the 
same time as the putni, and in the same 
document, that the agreement to pay Rs. 15 
was part of-the consideration for the grant 
of the putni, that the said sum was neither 
an arbitrary nor an indefinite cess within the 
meaning of section 3 of Regulation V of 
1812 and that being so and the sum of 
Rs. 15 being part of the consideration for 
the putni it could not be an “abwab” 


On the other hand, it was argued on behalf 
of the defendants that the sum of Ks. 15 
was not part of the rent and was not money 
payable for the -use and occupation of the 
land, but was a sum whioh was stipulated 
and understood by the parties as being 
additional to the rent and was, therefore, 
an’ abwab, even though the sum itself was 
not indefinite and though the clause relating 
to the payment thereof was definite. 


The kabulcyat was executed in 1883 and 
it was agreed by both sides that the matter 
was governed by section 3 of Regulation 
V of 1812. The words of the section are 
as follows :— l 


564 


BEJOY SINGH V. KRISHNA BEHARI BISWAS, 


“Such part of Regulation VIIT of 1798, 
and of Regulation IV of 1794 as require 
that the proprietors of land shall prepare 
forms of pattas, and that such forms 
shall be revised by the Collectors, and 
which declare that engagements for rent 
contracted in any other mode than that 
prescribed by the Regulations in question 
shall be deemed to be invalid, are like- 
wise hereby rescinded, and the proprietors 
of land shall henceforward be considered 
competent to grant leases to their depend- 
ent talukdars, under-farmers and 7ryofs 
and to receive correspondent engagements 
for the payment of rent from each of 
those classes, or any other classes of ten- 
ants, according to such form as the con- 
tracting parties may deem most convenient 
and most coridusive to their respective 
interests: provided, however, that nothing 
herein contained shall be construed to 
sanction or legalise the imposition of arbi- 
trary or indefinite cesses, whether under the 
denomination of abwab, mathal or any 
other denomitiation. All stipulations or 
reservations of that nature shall be adjudged 
by the Courts of Judicature to be null 
and void, but the Courts shall, notwith- 
standing, maintain and give effect to the 
definite clauses of the engagements con- 
tracted between the parties, or in other 
words, enforce payment of such sums as 
may have been specifically agreed upon 
between them,” 

There is no de‘inition of the term “ab- 
wab” in the Regulation, but for the appel- 
lants it was argued that the accurate 
definition 9f the term ““abwab” was that 
_ which was approved by O’Kinealy, J., in 
his judgment in Radha Prosad Singh v. 
Bal Kowar Koeri (3) as follows: — 

“The term is particularly used to dis- 
tinguish the taxes imposed snbsequently 
to the establishment of the asul, or original 
standard rent, in the nature of addition 
thereto. In many places they had been 
consolidated with the asal, and a new 
standard assumed as the basis of succeeding 
impositions,” 

That being the meaning of the word, it 
was urged that it would not be applicable 
to the payment of Rs. 15 in this case, 


(8) 17 0. 726 at p 75%; 8 Ind. Dec. Gx, s.) 1026, 
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for it was agreed between the parties at 
the time the original rent was agreed, 
and in the very document by which the 
rent was reserved: and that inasmuch as 
the sum in question is neither arbitrary 
nor indefinite, and was part of the con- 
sideration for the putni, it can be recovered 
even though it cannot strictly be said 
to be part of the “rent” agreed upon 

To this argument the respondents reply 
that unless it was part of the “rent” or 
understood and agreed by the parties to 
be part of the “rent” properly so called it 
cannot be recovered, and they rely prin- 
sipally upon two cases—lIlst, a Fall Bench 
decision in Chulfan Mahton v. Tilukdart 
Singh (4) and a desision of the Judicial 
Committee of the Privy Council in the 
same- case reported as Tilukdart Singh v. 
Chultan Mahton (5) and 2nd, Radha Prosad 
Singh v. Bal Kowar Koeri (3). 

ln my judgment the actual decisions in 
these cases do not cover this case, though 
expressions of opinion in some of the 
judgments of the learned Judges in this 
Court arecertainly material. 

In the case of Chultan Mahton v Tiluk- 
dart Singh (4), the items in dispute were 
claimed as “abwabs” and the Judicial 
Committee’s decision was that the High 
Court was right in holding them to be 
“abwabs” and that if they were payable 
at the time of the Permanent Settlement, 
they ought to have been consolidated with 
the rent under section 54 of Regulation 
VIII of 1793 and not being so consolidated 
they could not ba recovered: and if they were 
not payable at the time of the Permanent — 
Settlement, they wonld come under the des- 


* a 114 * * 
cription of new abwabs” in section 55 and so 


would be illegal. 

There was no written agreement, as in 
this case, providing. for the payment of a 
definite sum, made at the same time as 
the agreement fcr rent, and the Judicial 
Committee did not decide the point now 
before us, 

In the Full Bench case reported as Radha 
Prosad Singh v. Bal Kowar Koeri (3), the 
reference was :— 

“Whether the portions of the claim that are 


(4) 11 Ò. 175; 5 Ind. Deo. (N. 5) 876. 


(5) 17 ©. 181; 16 1. A. 152; 18 Ind. Jur. 251; 5 Sar, 
P. C. J. 408; 8 Ind. Deo, (xN, s.) 626 (P. C.) 
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objected toas coming under the denomination 
sarak neg and khuruch are illegal cesses, 
or whether they are recoverable as rent 
by redson of their having been paid for 
a long time along with the rent and with- 
out any specification in the rent receipts?” 
and the Court held. that the amounts sued 
for under the head of sarak neg and khuruch 
were abwabs and not recoverable. 

The point now before us was not involved 
in this decision. 

In this case, however, the judgments 
were of an elaborate nature and entered 
upon a consideration of the subject of the 
recovery of abwabs, much of which was 
not necessary for the decision as was 
pointed out by O’Kinealy, J, at page 742. 

The opinions ‘of these learned Judges, 
however, even though not strictly necessary 
for the decision of the case, must carry 
great weight and the majority seem to have 
come to the conclusion that the last four 
lines of section 3 of Regulation V of 1812 
referred to the ground-rent of the Per- 
manent Settlement, confirming in this res- 
pect Mitter, J.’s opinion in Chulton Mahtun 
v. Tilukdari Singh (4), where hbe said: 
This provision...refers only to the amount 
which. is by the contrast fixed as the rent 
payable to the landlord.” 


This is the view as to the construction 
of the section which seems to have been 
acted npon in this Court since 1885 and 
whatever one’s own views might have been 
if the matter were free ‘from judicial 
opinion, I do not think it would beright 
for us sitting in a Division Bench of this 
Court to depart from a construction which 
has been adopted for so many years. 


In Radha Prosad Singh v. Bal Kowar 
Koeri (8: Petheram, ©. J., however, went 
further and expressed the opinion as follows 
at page 739:— 

' By this judgment I understand the 
Privy Couneil, while affirming that of the 
High Court, to go beyond it and to hold 
ihat under the Regulations nothing could 
be recovered for the occupation of land, 
except one sum which must include every- 
thing which was payable for such occupation 
arrived at either by agreement or by some 
judicial determination between the parties, 
and that any contract, whether express or 
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implied, to pay anything beyond that sumt 
under any name whatever, for or in respec, 
of the occupation ‘of the land, could not be 
enforced”, and he emphasizes the point by 
declaring at page 740 thatthe judgment 
of the Privy Council “decided that noth- 
ing can be recovered from the tenant 
except the one sum fixed as the rent of 
the land.” 

On the other hand Ghose, J., at page 767, 
interpreted the decision of the Privy Council 
as follows:— 

“I do not understand that they intended to 
go any way beyond what Mr, Justice Mitter 
said in his judgment, and to lay down, as 
it is said they did lay down, that nothing, 
save and except one sum, including every 
item of payment could be recovered as payable 
for the occupation of land; and that an 
agreement to pay anything beyond that sum, 
although it might be a lawful consideration 
for the lease, conld not be enforced. 

“It appears to me that if in any given case 
the Conrt finds that any particular sum 
specified in the lease or agreed to be paid 
is a lawful sonsideration for the use and 
occupation of any land, that is to say, if it is 
really part of the rent, althoagh not described 
as sugh, it would be justified in holding that 
it is not abwab, and is recoverable by the 
landlord.” 

It is to be noticed that the interpretation 
placed upon the Privy Council’s judgment by 
Petheram, O. J., has not been followed in 
this Court, as, for instance. Kalanand Singh 
v, Eastern Mortgage and Agency Qo., Ld. 
(1). Inthat case it was agreed that the 
lessee should pay a fixed sum of Rs, 4,3 0, of 
which Rs. 4,800 was described as jama, Rs. 5 
as selami towjt and Rs. 5 as tehwari dasahra. 

It is to be noticed that the sum fixed for 
rent was Rs. 4,800 and the other two sums 
could not be called rent in the strict sense, 
yet it was held that they conld bs recovered 
on the ground that the payment of the 
specific sums was provided for and agreed 
upon in the lease creating the tenancy and 
that the stipulation for such payment was not 
a stipulation or reservation for the payment 
of arbitrary or indefinite cesses but were, in 
the language of the seation 2 of Regula- 
tion V of 1812, “a definite clanse in the 
engagement contracted between the parties 
which should be maintained and given effect 
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to: and that in fact.the two sums then in 
question, though not described in the lease as 
rent, were in reality part of the consideration 
for which the tenancy was created and part 
of the rent agreed to be paid.” See the 
judgment in that case at page 85*, 

There are other oases in which the inter- 
pretation given by Petheram, ©. J., to the 
decision of the Privy Council in Radha Prosad 
Singh v. Bal Kowar Koeri (3) has not been fol- 
lowed, e.g., Assanulla Khan Bahadur v. Tirtha- 
bashint (6), Mathura Prasad v. Tota Singh 
(7) and Upsndra Lal v. Ataulla (8). In the 
first of these cases it was argued by the Vakil 
for the respondents that the mere fact of the 
amount claimed on account of chowkidart tax 
not being consolidated with what was called 
the patni rent but being kept separate, was 
enough to render if an abwab and, therefore, 
not recoverable and Telukhdari Singh v. 
Ohulian Mahton (5) and Radha Prosad Singh v. 
Bal Kowar Koert (8) were cited as authorities 
for the proposition. The learned Judges, 
however, though they said that there were 
passages in some of the judgments delivered 
in these cases which, taken alone, might 
appear to lend support to the respondents’ 
contention, did not adopt the argument. 

It seems, therefore, that the rule which has 
been followed in this Court is that each case 
must depend upon the proper construction 
of the contract before the Court and if upon 
a fair interpretation of the contract it can 
be seen that a particular sum is specified 
in the contract or agreed to be paid as the 
lawful consideration for the use and occu- 
pation of the land, č. e. if it is really part 
of the rent although not described as such, 
the landlord can recover it, and I apply 
. this rule to the present case. It is necessary, 
therefore, to consider the nature of the pay- 
ment which is in question. 

It is a yearly payment for the Iswar 
Thakur at the lessor’s house at Azimgunj, 
and the ‘nature of ib is shown by the faot 
that the plaintiff whois the assignee of the 
lessor has nothing to do with the Thakur 
at Azimgunj and does not maintain it in any 
way. 

Further, the clause relating to the payment 


of the sum of Rs. 15 and to its recovery 
(6) 22 C. 680 at p. 688; 11 Ind. Dee. (N. s.) 453. 
(7) 17 Ind. Gas. 177; 16 C. L. J. 296; 40 ©. 806. 
(8) 36 Ind. Cas. 404; 21 O. W. N. 108. 


ama = er taa a es —_- am a 


*Page of 18 O. L. J.—Ed, 





[Aji Tu 


“INDIAN OASES, 


[1917 


is couched in terms which led me to think 
that this payment cannot have been intend- 
ed by the parties to be part of the rent or 
to be payable in respect of the use and oacu- 
pation of the land: in addition to this there 
is the absence of eny reference to this sum 
in the details of the instalments at the end 
of the document, and on the true constrac- 
tion of the terms of the lease I have come 
to the conclusion that this sum of Rs. 15 
was not intended by the parties to be part of 
the consideration for the use and oseupation 
of the land or as part of the rent and, there- 
fore, is not recoverable. Consequently, in my 
judgment, this appeal should be dismissed 
with costs. 


CHATTERJEA, J.—The question involved in 
this appeal is whether a sum of Rs. 15, 
which was agreed upon to be paid by a 
permanent tenure-holder under a kabuliyat as 
the “wamuli for the Iswar Thakur: at the 
house” of the zemindaris or is not an abwab. 
The kabultyat was in respect of a patni tenure 
and was executed in the year 1852. The 
rent of the patni was fixed at Rs. 3,315-4.0, 
In a subsequent clause it was stipulated— 
“Besides this, I shall continue to pay in the 
month of Bhadra of every year the sum of 
Rs. 15 as the mamuli for the Iswar Thakur 
at your house at Azimgunj. In the details 
of instalment the total rent stated to be 
Rs. 3,315-4-0, which was distributed into twelve 
monthly instalments specified in the lease and 
did not include the said sum of Rs. 15 
which was made payable only once, in the 
month of Bhadra every year. The sum of 
Rs. 3,315-4-0 is referred to throughout the 
kabulzyat as the rent,and the Rs. 15, as 


‘already stated, was neither described nor 


treated as part of the rent in any part of the 
kabuliyat, Then it was provided that if the 
patnidar failed to pay the said sum of Rs. 15 
amicably, the zemindar would be entitled to 
deduct the said amount from the money 
which might be remitied by the patnidar as 
the rent, or realise the amount along with the 
arrears of rent, or separately, by instituting 
suits, thus clearly distinguishing the said sum 
of Rs. 15 from the rent. These provisions 
would have been wholly unnecessary, had the 
sum of Rs. 15 been part of the rent. There 
is no doubt, therefore, that the sum of Rs. 15 
did not form part of the rent, nor was if 
treated as part of the rent, 
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It is contended on behalf of the appellant 
that the said sum of Rs. 15 formed part 
of the consideration for the paini lease and 
is, therefore, recoverable. But in the first 
place, I do not think the said sum is part of 
the consideration for the paint. The sum was 
agreed to be paid as the customary present 
to the deity at the house of the then zemindar, 
Dhanpat Singh. The plaintiff is an assignee 
of Dhanpat and he has nothing to do with 
the Thakur at Azimgunj which is maintained 
by ‘the sons of Dhanpat, the original lessor. 
The “mamult for the Iswar Thakur,” I think, 
cannot be claimed by the plaintiff, as it was 
not money payable on account of the use 
and occupation of ‘the land. In the next 
place, even assuming that it did form part of 
the consideration for, the use and occupation 
of the land, I am of opinion that it cannot be 


recovered as it did not form part of the rent. . 


It is contended on behalf of the appellant 
that if a specific sum which is neither 
uncertain nor indefinite is agreed upon to be 
paid in the lease creating the tenancy as 
-part of the consideration for the use and 
occupation of the land, the stipulation to pay 
such a sum is not void and must be given 
effect to, and reliance is placed on the | rovi- 
sions of section 3 of Regulation V of 1812 
(which is the law applicable to the present 
case) and certain decisions of this Court. 
Now section 3 of that Regulation runs as 
follows: “Such part of Regulation VIII of 
1793, and of Regulation IV of 1724, as re- 
quire that the proprietors of land shall prepare 
forms of patias, and that such forms shall 
be revised by the Collectors and which declare 
that engagements for rent contracted in any 
other mode than that prescribed by the 
Regulations in question shall be deemed 
to be invalid, are likewise hereby rescinded; 
and the proprietors of land shall henge- 
forward be considered competent to grant 
leases to their dependent talwkdars, under- 
farmers and ryvis and to receive corre- 
sponding engagements fur the payment of 
rent from each of those classes, or any other 
classes of tenants, according to such form as 
the contracting parties may deem most con- 
venient and most conducive to their res- 
pective interests; provided, however, tbat no- 
thing herein contained shall be construed to 
sanction or legalise the imposition of arbitrary 
or indefinite cesses, whether under the denomi- 
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nation of ‘abwab’ or ‘mathat’ or any other de- 
nomination. All stipulations or reservations 
of that nature shall be adjudged by the Courts 
of Judicature to be null and void; but the 
Court shall notwithstanding maintain and 
give effect to the definite clanses of the 
engagements contracted between the parties, or 
in other words, enforce payment of such sums 
as may have been specifically agreed upon 
between them.” It will be seen that the 
section clearly prohibits the imposition of 
arbitrary or indefinite cesses, whether under 
the denomination of abwab, mahtut or 
any other denomination. It is true that 
the concluding portion of the section 
says: “The Court shall notwithstanding 
maintain and give effect to the definite clauses 
of the engagements contrasted between -the 
parties or, in other words, enforce payment of 
such sums as may have: been specifically 
agreed upon ‘between them.” But I think 
that does not mean that the Court is to 
enforce payment of every sum whichis not 
indefinite and which may have been specifi- 
cally agreed upon between the parties. If 
that is the meaning of the section, a 
stipulation to pay a fixed sum (in addition to 
the rent) expressly described as abwab or 
mahtut, if specifically agreed upon in the 
contract creating the tenancy, must be 
enforced. It may be said that an abwab 
or mahtut is an arbitrary cess and ig 
expressly prohibited by the section, and, 
therefore, cannot be recovered even if 
specifically agreed upon. But the section 
prohibits the imposition of cesses not only 
under the denominations of abwab or 
mahtut, but of any arbitrary or indefinite 
cess under any other denomination. 


The concluding portion of section 3 of 
Regulation V of 1812 came up for considera- 
tion before the Full Bench in the case of 
Ohultan Mahton v. Tilukdare Singh (4) and 
Mitter, J, (Tottenham and Pigot, JJ., con- 
gurring with him) referring to the last four 
lines of the section observed at page 184 of 
the report:— This provision, it seems to me, 
refers only to the amount which is by the 
contract fixed as the rent payable to the land- 
lord. The section in question provides 
mainly that the proprietors of land shall 
thenceforth be competent to grant leases to 
ryots, ete., and to receive corresponding engage- 
ments for the payment of rent from them, 
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Having regard to the words of the section in 
question italicised, I think the words sum 
specified’ refer to the amount of the rent speci- 
fied.” It is true the question referred to the 
Full Bench was whether certain items over 
and above the rent described in the zemindart 
papers and in the plaint as abwabs were 
legally recoverable. One of the arguments, 
however, before the Court was that as there 
was a contract between the parties for the 
payment of the sums claimed in that case, 
under the latter portion of section 3 of 
Ragulation V of 1812, the plaintiffs were 
entitled to recover them. So that the con- 
struction of that section came up for con- 
sideration before the Full Bench. On 
appeal the Judicial Committee, no doubt, 
affirmed the decisionin that case upon a gon- 
siderationof the provisions of sections 54 and 
55 of Regulation VIII of 1793, and held that 
if the abwabs claimed existed at the time of 
the Permanent Settlement, they ought to have 
been consolidated with the rent under section 
54 of that Regulation, and if they were not 
payable at that fime they would come under 
the descriptions of new abwabs under section 
55, and, therefore, could not be recovered. But 
their Lordships did not disapprove of the view 
taken by the Full Bench as to the construc- 
tion to be placed on section 3 of Regulation 
V of 1812, 


A similar view was taken by the Full Bench 
in the case of Radha Prosad Singh v. Bal 
Kowar Koeri (3). The question in that case was 
whether certain cesses under the denomination 
of sarak neg and khuruch, which had been paid 
for a Jong time along with the rent and with- 
out specification in the rent receipts, were 
recoverable. They were not agreed upon to 
be paid by any written engagement at the 
creation of the tenancy or as part of the rent, 
and appear to have been subsequent impozi- 
tions. But the correctness of the decision in 
Pudmanund Singh v. Batj Nath Singh (9) 
having been questioned in the orderof re- 
ference the provisions of section 8 of the 
Regulation V of 1812 were considered by 
the Full Bench in dealing with the ques- 
tion of abwabs, and the opinion of the 
learned Judges is certainly entitled io 
great weight. O’Kinealy, J., (Prinsep and 


(9) 15 0. 828; 7 Ind. Dec, (N. 8.) 1135. 
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Pigot, JJ., agreeing with him) observ- 


ed at pize 752: “By section 2 of the 
Regulation a VIII of 1812, the proprietors 
were empowered to grant leases of any form 
for rent, and by section 3of Regulatioh V of 
1812 they were empowered to receive from the 
tenants ‘corresponding engagements for the 
payment of rent’ and itonly. No further 
power was given. And as if to mark the dis- 
tinction between cessesand rent, the former 
are referred toas paid under stipulations or 
reservations, the latter under engagements, 
and it was the engagements for the pay- 
ment of rent, and not the stipulations 
for cesses, that were to be enforced. It 
was not the intention of the framers of this 
Regulation to allow the parties to contrast 
for anything in money or in kind not then 
known as rent, and when they described 
abwabs and mahtuts as arbitrary or inde- 
finite they were only using words applied to 
these assessments from 1772. Bearing this in 
mind, a comparison of the latter portion of 
this section with sections 54 and 57 of Regu- 
lation VIII of 1793 shows that the words 
‘specifically agreed’ in Regulation V of 1812" 
arethesame as specifically stated’ in section 57, 
and refer to the one specific sum of section 54 
in the Permanent Settlement. They have no 
reference to cesses. This is the view taken 
by the Full Bench in Chulian Mahton’s case 
(4), where itis said that the last four lines 
of section 8of Regulation V of 1812 refer to 
the ground rent in the Permanent Settle. 
meut,” 


We have been referred to certain observa- 
vations of Banerjee, J , in the case of Assanulla 
Khan Bahadur v. Thirthabashini (6)in support 
of the appellant’s contention. The amount ob- 
jected tointhatcase was chowkidari cess, which 
the patni ‘ar agreed to pay to the zemindar. The 
agreement to pay chowkidari tax by a patnidar, 
as pointed out in that case, could not possibly 
be considered as a stipulation to pay an arbi- 
trary or indefinite cess in the nature of an 
abwab within the meaning of section 8 of 
the Regulation. It is true Banerjee, J., [in 
referring to the fact that the majority of the 
learned Judges in the Full Bench case of 
Radha Prosad Singh v. Bal Kowar Koeri (3) 
took the same view of Regulation V of 1812 
as waStaken by the Full Bench in Ohultan 
Mahton’s case(4)] observed that “the majority 
of the Full Bench in the former case based 
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their conclusion that Pudmanund’s case (9) was 
wrongly decided, not upon the ground that the 
items there claimed......were kept separate 
from the amount styled the rent, and were, 
therefore, not recoverable; but upon the 
ground that they were from their yery 
nature no part of the ground-rent, the 
items being selami and tehwart.” But that 
involves a distinction between rent and 
cesses; and Banerjee, J., himself in 
the -ease of Sree Kanta FPershad v., 
Irshad Ali Sarkar (10) disallowed the “price 
of presents and unpaid labour’ in addition 
to the rent stipulated for in the kabuliyat, on 
the ground (among others) that they were 
dealt with separately. from the actual rent 
in the kabultyat. 


The construction of section 3 of Regulation 


Y of 1812 now put forward on behalf of. 


the appellant was distinctly set up in the case 
of Pudmanund Singh v. Bari Nath Singh 
(9). That was also a case of a permanent 
tenure and the tenant agreed to pay a 
certain fixed sum as rent and also certain 
other items designated selami and teh 
wart in the contract creating the tenancy. 
Tottenham and Ghose, JJ., held “that they 
were not illegal cesses within the Full Bench 
ruling of Chultan Mahion v. Tilukdari Singh 
(4), not being uncertain and arbitrary in 
their character, but specific sums which the 
tenants agreed to pay tothe landlords and 
the payment of which, no less than the pay- 
ment of rent itself, formed part of the con- 
sideration upon which the tenancy was 
created, and which were in fact part of the 
rent agreed to be paid, although not so des- 
cribed; they were recoverable, therefore, under 
Regulation V of 18 2.” In the Full Bench 
case of Radha Prosad Singh v. Bal Kowar 
Koeri (3), however, Ghose, J., although he re- 
peated the same observations, said at page 
763 with reference to the opinion expressed 
in Pudmanund’s case (9) as follows: “And I 
may here observe that it was not intended 
thereby to hold that anything that is not 
arbitrary and indefinite is recoverable, al- 
though it may not be part of the rent. In 
that case, both the elements were supposed 
to be present, víz., that the items in question 
were not of an arbitrary or indefinite charac- 
ter; and secondly, they formed part of the 


(10) 17 Ind. Cas. 173; 16°C. L, J. 225, 
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rent agreed to ba paid. I am, however 
bound to say that having since more care» 
fully considered the subject, I have come to 
the opinion that we were not right in holding 
that the items of tehwari and selami 
were part of the rent stipulated to be paid 
under the lease. They were, I now think, 
abuabs.” So that according to the opinion 
of Judges in the two Full Bench cases (in- 
cluding Ghose, J., himself) it is only the rent, 
and not any other item though neither 
indefinite nor arbitrary and though agreed 
upon to be paid inthe written engagement, 
which can be recovered under the Regulation 
and the contrary view taken in Pudmanund’s 
case (9) was dissented from. 

The question, therefore, is what isthe rent 
which is recoverable under the Regulations, 
Is it the single item which may be called the 
rent proper, or does if include any other item 
which is consolidated with it, and agreed upon 
by the parties as the rent. In Radha Prosad’s 
case (3), Petheram, C. J., was of opinion that 
the Judicial Committee in Tilukhdari Singh v. 
Ohulhan Mahton (5) while affirming the jadg- 
ment of the High Court went beyond it, and 
held that “under the Regulations nothing 
could b> recovered except one sum, which 
must include everything which was payable 
for such occupation arrived at either by 
agreement or by some jndicial determination 
between the parties, and that any contract 
to pay anything beyond that sum under any 
name whatever for or in respect of the ccoupa- 
tion of the land could not be enforced.” 
O’Kinealy, J., also (as stated above) observed 
with the concurrence of two other Judges 
that it is only one specific sum being the 

“ground-rent” of the Permanent Settlement 
which can be recovered, The view, however, 
that nothing beyond “one sum” can be re- 
covered has not been followed in the subse- 
quent cases, unless the expression one sum” 
was meant to include a consolidated sum 
agreed uponas “the rent” though consisting 
of more items than one. In all the subse- 
quent cases the only distinction which has 
been drawn is that between the sum agreed 
upon as the rent (i.e. the amount which is 
fixed by the contract as the rent) and sums 
not so agreed upon, and the decisions proceed 
upon the view that more items than one 
may constitute the rent, if it appears from 
the lease that more items than one haye been 
treated by the parties as part of and inglnded 
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in the ‘rent’? and described as such in the 
lease. It is unnecessary to go into all these 
cases in detail. Where a lease provides for 
payment of a fixed sum as rent and also 
provides for the payment of certain other 
fixed sums apart from the ‘rent (for instance as 
the price of certain articles), such amount has 
been held to be an abwab though stipulated 
tobe paid by the written contract creating 
the tenancy and though the amount pay- 
able is not indefinite; and in determining 
whether such item did or did not form 
part of the rent, the fact that it has been 
stipulated. tə be paid separately from the 
rent, and also the fact that it is not in- 
cluded in the instalments of the rent, have 
been considered as having a material bearing 
on the question. For instance, in the case 
of Radha Charan Ray Ohowdhry v. Golak 
Ohandra Ghose (11), a fixed amount mentioned 
in the lease as payable annually for collec- 
tion charges, which together with the rent 
was described as the jama and which was 
included in the kistbandi, the total being 
referred to as the rent,; was held not to 
be an abwad. On the other hand a cer- 
tain sum stipulated to be paid for Iswar 
puja [Narendra Kumar Ghose v. Gora Ohand 
Poddar (12)], or as holi selami | Bipin 
Behary Mitter vy. Sarat Ohandra Sirkar 
(13)], or as the “price of presents and 
unpaid labour” [Sree Kanta Pershad 
y. Irshad Alt Sarkar (10)] or as price of 
husk [Mathura Prasad v. Tota Singh (7) 
and Kalar Singh v. Mathura Prosad (14) ], 
where the sum. was treated in the kabulcyat 


separately from the rent or was not in- 
eluded in the kistband:, was held to be 
an abwab. In all these cases, there was 


a written engagement at the creation of 
the tenancy, and there was express stipula- 
tion to pay a specific sum of money 
‘which was not uncertain or indefinite, and 
yet it was held that the sum did not 
form part of the rent but was an abwab 
and could not be recovered. Some of these 
cases relate to racyatt holdings and not to 
permanent tenures. But so far as the 
question whether the additional sum claimed 
under the kabuliyat was or was not an abwab,- 
is concerned, there is no difference between 


a raiyati holding and a permanent tenure. 
(11) 81 C. 884; 8 C. W. N. 529. 

_ (12) 33 C. 683; 3 O. L. J. 391. 

_ (13) 7 Ind. Cas. 760; 18 O. L. J. 148. 

` (14) 25 Ind, Cas. 547; 19 0. L. J.402, 
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The latest cases on the point are 
Kalanand Singh v. Hastern Mortgage and 
Agency Qo., Ltd. (1) and Upendra Laly. Ataulla 
(8). In the first case a permanent 
tenure was created by a lease dated Sst 
January 1874, and in the lease it was 


. specifically provided that the lessee should 


pay to the lessor year by year a fixed 
sum of Rs. 4,310, of which the sam of 
Rs. 4,300 was dessribed as jama and Rs. 10 
as selami and tehwarz. Chitty and: Teunon, 
JJ., held that they were not abwabs as 
they were specific sums provided and 
agreed upon in the lease creating the 
tenancy, and such stipulation was not for 
the payment of arbitrary or indefinite 
cesses, but in the language of section 3 
of Regulation V of 1812 is “a definite 
clause in the engagement contracted be- 
tween the parties” which should be “maintain- 
ed and given efiect to.’ The learned 
Judges were of opinion that the two sums 
in question, though not described in the 
lease as rent, were in reality part of the 
consideration for which the tenancy was 
created and part of the rent agreed 
to be paid. In Upendra Lal v. Ataulla 
(8) a sum of Rs. 3-10 described as 
enhansed rent for coliection charges to- 
gether with the rent proper was fixed as 
the total rent, the details of the kisibandi 
dealt with the whole amount including the 
said sum of Rs. 3-1-0, and the total amount 
was throughout referred to as the rent. It 
was under these circumstances that the amount 
was held to be part -of the rent and not 
an abwab, in accordance with the view 
taken in the previous decisions on the point 
since Radha Prosad’s case (3). The oase of 
Kalan nd Singh v. Eastern Mortgage and 
Agency Co., Ltd. (1) was referred to in the 
judgment (to which I was a party) as 
the learned Judges in that oase had held, 
upon a construction of the kabuliyat (the 
terms of which were not fully set out in 
the report), that the two items were part 
of the rent agreed upon to be paid. Jf, 
however, the learned Judges took the same 
view as had been taken by Tottenham 
and (Ghose, JJ, in Pudmanund’s case (9) 
(in which the very same items selami and 
tehwart were in dispute), it is opposed to 
the view taken not only by the majority 
of the Full Bench (and in a manner by 
(those, J., himself-as stated above) in: Radha 
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-Prasad’s case (3) and in Ohultan Mahton’s 
case (4) but in all the cases decided subse- 
quently. . 

The actual decision in Upendra Lal's 
case (8) proceeded upon the ground that the 
sum objected to was part of. the rent, 
The expression “consideration for the lease” 
used_ in the judgment was qualified by 
the words “and part of the rent,” and these 
words were repeated more than once inour 
judgment. .It was not meant that any 
consideration for the lease mentioned in the 
kabuliyat creating the tenancy is rent and not 
an‘ abwab. Any sum agreed upon to be 
paid as “rent” is consideration for a lease, but 
for the purpose of deciding the present 
question every consideration fora lease is 
not necessarily rent’ within the meaning of 
section 3 of the Regulation, and anything 
which is prohibited by Statute cannot be said 
_to be lawfully payable. In fact the distinc- 
tion between what upon a construction of a 
lease is rent and a sum not treated nor des- 
eribed as rent but which may have been 
agreed upon to be paid by the kabulcyat was 
recognised in that judgment, as the references 
to the several cases cited show [though the 
fact that such a distinction was not observed 
by Garth, C. J., in Mahomed Fayez OChow- 
dhry v. Jamoo Guzee (15) was overlooked in 
citing that case], and the judgment was in 
fact founded upon the distinction, though 
not clearly expressed. The observation that 
since the Full Bench decision, the question has 
been treated as one of construction, “although 
more items than one are described as con- 
atituting the rent,” was made with reference 
to the view taken by some of the Judges in 
Radha Frosad’s case (8) that only onesum is 
rent and the rest are abwabs. What was 
meant to be said was that if the ifem other 
than the rent proper is consolidated with it 
and appears from a construction of the 
‘lease to have been included in and treated as 
part of the. rent, so that the two items con- 
stitute the ‘rent’ agreed upon at the creation 
of the tenancy, then the mere fact that there 
are two items would not make the item other 
than the rent proper an abwab. 
-Itis contended that the mere fact that a 
certain item is dealt with in the kabuleyat in 
.a separate clause or that it is not included 
in the instalments of rent ought not to make 


(15) 8 C. 730; 4 Ind. Dec, (N. 5.) 471, 
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any difference in determining whether the 
item is or is not rent. But those facts have 
an important bearing upon the question of 
intention of the parties to the contract. They 
show whether the parties intended to treat 
a particular item as part of the rent agreed 
upon to be paid or as something different 
from the rent, and those facts have according- 
ly been taken into consideration in all the 
cases d: cided since the Full Bench. 


The question whether a particular item is or 
is notrent, no doubt depends upon the con. 
struction of the lease in each case. But once 


‘it is held that a particular item has not been 


agreed upon by the parties as the “rent” nor 
descrited in the lease as such, the further 
question whether such sum, alt! ough it may 
form part of the consideration mentioned in 
the contract, is recoverable or not must 
depend upon the law as laid down in the 
Regulations and Acts on the point. So far 
as the construction of the lease in the present 
case is concerned, the sum of Rs. 15 as Thakur. 
bari mamuli is not, for the reasons already 
stated, part of the rent. Thesum, therefore, 
cannot be recovered, having regard to the 


provisions of Regulation V of 1812, and the 


cases decided on the point. I, ascordingly, 
agree in dismissing the appeal. 


Appeal dismissed, 


SIND JUDICIAL COMMISSIONHR’S 
COURT. 
Civiu MISCELLANEOUS APPEAL No, 11 
or 1916. 

September 19, 1916. 
Present,—Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. 
RADHIBAI wire or VASANMAL—~ 
APPELLANT 
VETSUS 
Dr. VASANMAL alias MAHOMED 
YACOOB - RESPONDENT. 

Guardians and Wards Act (VIII of 1890), ss. 7, 17, 
19 (b)— Natural guardian, legal rights of —Court, 
power of, to interfere with legal rights of natural 
guardian—~Conversion of father to Islam~Right to 
continue guardian after conversion—WMinors, welfare 
o 
one in equity and under the Guardians and 
Wards Act, a Court has power to interfere with the 
legal rights of guardianship of the parents. The 
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welfare of the children should primarily be 
considered. [p. 578, col. 2; p. 674, col. 1.] 

Where a Hindu mother applied for the appoint- 
ment of a guardian of the person and property of 
her minor children owing to their father having 
embraced Islam: 

Held, that the Court could not reject the applica- 
tion on merely legal grounds as showing no unfit- 
ness in the father under section 19 (b) of the 
Guardians and Wards Act to be the guardian of 
his children, but should ascertain what would be for 
the welfare of the minors, whether any of them were 
sufficiently advanced to make an intelligent pre- 
ference for one mode of life or the other, to what 
rules of tife had the children hitherto been subjected, 


what means were at the disposal of ench parent to - 


provide for them in future, and whether under the 
altered circumstances arising from his conversion 
the father would be able to provide a fit home for 
his children. Ifthe father should not be able or 
prepared to provide such a home, he should be held 
not to be fit to be the guardian of his children with- 
in the meaning of section 19 (b) of the Guardians 
and Wards Act. [p. 574, col 1.) 

Per Grouch, A. J C.-—-Huglish decisions in which 
the conflict has been between the Protestant and 
Roman Catholic religions cannot be considered 
to have any authority in India when dealing with 
a conflict between Islam and Hinduism The pro- 
visions of the Guardians and Wards Act are in no 
way limited by the English practice. [p. 576, col. 1.] 

Change of religion by itself does not necessarily 
render a father unfit to be the guardian of his 
children. [ p. 078, col. 2.) 

Sections 17 and 19 of the Guardians and Wards 
Act must be read together. [p 576, col 1.] 

Quere.—Whether the general rule that a child 
should follow th? religion of his father could apply 
without qualification to a case where the religion 
has been newly adopted by the father and is not that 
in which the child was born or reared. 


Mr. 


lant. 
Mr. T, G. Elphinstone, for the Respond- 


ent, 


Rupchand Bilaram, for the Appel- 


' JUDGMENT. 


Hayward, J, C.—This is an appeal 
against the decision of the acting District 
Judge, Hyderabad, refusing the appellant's 
application fpr guardianship of her six 
children in place of the respondent father, 


who has recently become a converted 
Mahomedan. 

The appellant mother, who is a H ndu 
Amil, based her application on three 


grounds, viz,, (1) that the respondent. father 
had besomea econve:t to Mahomedanism; 
(2) that the six children, who werea boy 
of 14 years of age, a girl of 12 years of age, 
a boy of neatly 11, a little giri of six years 
of age, and 2 boys aged three yenara and 
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nine months resp’atively, require the care 
of their mother who, stil] being a Hindu, 
could not be expected to live any longer 
with the father who has become a Mahome- 
dan, and (3) that the respoundent father 
had to be frequently abs nt from Hyde abad 
as he wasa Sub-Assist nt So geon in the 
employ of Gover ment. The appel'ant 
motker filed, at the same time, subsidiary 
aprlications for the production and ad 
inte im custody of the children and for an 
ad iniertm injurction sgainst the marriage 
of the girls. The appellant mother did rot 
take the necessary steps to get notices 
issued on her main application, but had 
notices issued on hor subsidiary spp'ica- 
tions The respondent father thereupon 
filed an affidavit against the snbsidiary 
applications, and his Counsel appeared and 
arg-ed that they ought not to be granted in 
vie: of the fact that the main applieation 
could not be legally supported on the 
grounds mentioned in that application. No 
evidence was recorded, but the legal aspeat of 
the case would appear to have been fully 
argued, and the man application as well 
as the subsidiary application: were rejected 
by t'e D'strict Court. 


it has been contended here by the 
appellant that she was taken by eurprise 
and bad no real opportunity of adducing 
the evidence which she intended upon the 
main applicaton, and thst the hcaring 
ought to have been adjourred until f. rmal 
notices had been rerved and the main 
application was regularly before the 
Court. This contention appeara to me not 
to be altogether unfounded so far as it 
re:ates to the omission to record evidence. 
The parties do rot appear to have had 
notice thet evidence world be recorded 
on that particular day and appear to have 
argned the case solely 1 pon its ‘egal aspect. 
It has keen cont ndei here and not denied 
that the.e was no demand atthe hearing 
for te record of evidence beyond some 
vague suggestion-, which were indignantly 
denied at the time and not pressed, as to the 
general immorality of the responaent father. 
Some affidavits .n support of these sugges- 
tions appear to’have been offered to the 
effect that the respo dent father was 
believed to have mrtried a Mabomedan 
wife at Aden, wio had f:Jlowed him to, 
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Hyderabad. But no attention appear3 to 
have een paid to those affidavits, as they 
purported to open up an entirely new 
ground which had rot been me:tioned in 
the main application. Subsequently, after 
the hearing had beea completed, a formal 
pes appears to have been filed demanding 
an opportunity to produce evidence to show 
thatas rega-dz the 2 girls and the 2 infant 
boys the respondent father was not fit to 
be their guardian since his conversion to 
Mahomedanism. That application has since 
been developed here into a somewhat more 
definite charge of immorality, bat expressed 
in the extraordinary form that though the ra- 
spondent father mas acquitted of having run 
away with a Mahomedan woman at Aden, 
there was a Mahomedan woman in whom 
he was interested living in som3 remote 
quarter of Hyderabad. It appears to me 
that what really happened was this, that 
neither side was prepared at t'e hearing 
to go into evidence on the merits of the main 
application but that they agreed to consider 
that application on the question of law. 
Subsequently the applicant, anticipating 
defeat on these questions of law, attempted 
to setrieve the situation by extending the 
legal grounds of the application s> as to 
cover a charge of general immorality of 
the respondent futher. It seems to me thatthe 
attempt ought not to be countenanced here, 
particularly looking to the manner in which it 
has been sought to support it, riz., by the alto- 
gether improper reference to ‘the acquittal of 
the respondent father of having run off with 
a Mahomedan .woman in Aden, and the 
veiled suggestion that the acquittal was 
wrong snd that he was still interested in 
the same Mahomedan woman now living, nct 
in his own house, bat in an entirely different 
quarter of Hyderabad. It seems to me for 
these reasons that the application made to 
us to amend the grounds of the main 
application must be rejected and that the 
appellant ought, in any further proceedings 
which may be necessary to be limited 


strictly to the grounds as originally laid in 


the District Court. 


It has been contended on behalf of the 
appellant, on intimation of this view having 
been given, that her main application ought 
to have been granted on the merits as laid. 
Tt has been contended thatthe children 
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have all along been brought up as Hindus 
by their Hindu mother in accordance with 
the religion or in other words the rules of 
life of their ancestors, who were also Hindus; 
that their preference, at all events the 
preference of the elder children, ought to 
have been ascertained and considered; that 
it oughtto have been decided that it was 
not for their welfare that their rules of 
life should undergo the violent change 
involved in the conversion of the respondent 
father to Mahomedanism and that the 
respondent father had lost any rights of 
guardianship he previously had and had 
become unfit any longer to be their guardian 
owing to his conversion to Mahomedanism. 
It has been argued that he lost those rights 
of guardianship according to Hindu Law, and 
that loss would not be saved by the 
provisions of Act XXI of 1850. But 
even assuming that those rights of 
guardianship would, in the circumstances, 
have been forfeited under the Hindu Law, 
still the authorities are against the view 
that they would not be saved by the 
provisions of Act KAT of 1850. Roference 
should be made to the case of Kaulesrz 
v. Jorat Kasaundhan (1). It has, however, also 
been argued that in any case we have juris- 
diction to interfere in equity in proper cases 
with the rights of guardianship vested in 
the father. It seems to me that the 
authorities support that view and lay down 
the general rule that itis the welfare of 
the children which should be primarily 
considered, and what that is must be 
decided by a consideration of the circum. 
stances in the case and not merely of the 
rights of guardianship vested in the father. 
Reference should be made to the case of 
Pollard v. Rouse (2), where a number of 
leading decisions have been cited and para- 
graph 214 of Mayne’s Hindu Law, 8th edition, 
Moreover, the rule that it is the welfare 
of the children which has primarily to be 
considered has been expressly laid down in 
section 17 of the Guardians and Wards Act, 
VIII of 1890. And it has been further 
laid down that the welfare of the children 
must be decided by considering such 
circumstances as age; sex, religion and 


(1) 28 A. 233; A. W, N. (1905) 205; 2 A. L. J. 663. 
(2) 6 Ind. Cas. 754; 33 M. 288 at p. 292; (1910) M. 
W. N. 187; 8 M. L. T. 97. 
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intelligent preference of the ghildren and 
the rules of law to which they have been 
subjected in section 17 of the Act, though 16 
has also been provided that the father 
should not be deprived of his guardian- 
ship unless found to be unfit for that 
office in the opinion of the Court by 
section 19 (b) ‘of the Act. 

Go that it seems to me clear that what 
we haye to consider is the welfare of the 
children and not the prejudices of the 
parents. But it also seems to me that 
there are not sufficient materials before 
us to come to any clear conclusion on 
this very important matter. It would, in 
my opinion, be necessary before deciding 
that matter that the children should be 
produced and examined in order to ascer- 
tain whether any of them are sufficiently 
advanced to express an intelligent 
preference for the one mode of hfe or 
the other. The parents ought also to be 
examined in order to ascertain the rules 
of life to which the children have hitherto 
been subjected and the means at the 
disposal of either for making adequate 
‘provision for them in the future and the 
nature of the provision proposed fo be 
made for the children under the new circum- 
stances 
respondent father, The parties ought to be 
given an opportunity to produce evidence 
bearing directly on these questions, which 
might briefly be said to be comprised in the 
one general question whether the respond- 
ent father will be able to provide a ft 


home for his children in the altered 
circumstances arising from his conversion 
to Mahomedanism. If the respondent 


father should not beable or prepared to 
provide such a home, then if seems to 
me that he should be held not to be 
fit to be the guardian of the children 
in the opinion of the Court within the 


meaning of section 19 (b) of the Guardians: 


and Wards Act of 1890. All evidence 


fairly bearing on these questions ought 


to be received and considered, but it is 
not my intention to suggest that any 
evidense . should be allowed which would 
in effect be a repetition of the vague 
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already stated ought, in my opinion, to be 
rejected by this Court. The result is 
that, in my opinion, the order of the 
District Judge must be set aside as 
having been passed without due enquiry 
upon the real question to be desided, 
namely, the welfare of the children but 
with reference merely to the legal rights 
of guardianship vested in the father 
respondent owing to the particular. course 
which the proceedings happened to take in the 
District Court. The application must, 
therefore, be re-heard and decided on the 
merits in the light of the remarks now 
made under Order XLI, rule 23, Civil 
Procedure Code. ‘It must also be remembered 
that the application ineluded a: demand 
for the appointment of a guardian of 
the property of the children. No specific 
order hasas yet been passed on that part 
of the application. That ought also to be 
considered and disposed of by the learned 
District Judge when dealing with this 
matter again under Order XLI, rule 23, 
Civil Procedure Code. 

Croucn, A. .J. C.—This is an appeal 
against an order purporting to have been 
passed under section 19 (b) of the Guardians 
and Wards Act dismissing the application 
of one Radhibai to be appointed’ guardian 
of .the person and property of her minor 
children. Both parents were born Hindus 
belonging toa. caste of Hyderabadi Amils. 
Recently, the husband Vasanmal declared 


himself a Mahomedan and he now styles 
himself Mahomed Yakub. 
In her application, Radhibai- alleged: 


that all the children were, upto the 
early part of August last, living with her 
in the family house at Hyderabad; that’ 
they were forcibly taken away by their 
father and lodged with some Sheikhs. 
The grounds of application were that (1) 
the father had embraced Islam; (2) that 
he was a Government servant and called 
upon to frequently shift his residence and 
(3) the younger children required a 
mother’s care. 

The order of the Court on this applica» 
tion was “notice to issue.” But it is stated 


that, asa matter of fact, no notice of this. 
main application was issued either to the’ 
respondent Vasanmal or to. the severa 
relations whose names were detailed in. the. 


attacks upon the general character of the 
respondent father contained in the applica- 
tion for amendment, which for reasons 


Vol. XLI] 
RADHIBAL V. DR, VASANMAL, 


application. . This application was filed on 
12the August last. 

On the same day, two other applications 
-were filed by Radhibai under section 12 of 
the Guardians and Wards. Act, praying that 
the father and the Sheikhs alleged to have 
custody of the children might be orderd 
to produce them. The Sheikhs, who live 
in Hyderabad, were ordered 
the children on the 14th. They evaded 
service and search warrants were issued. 
None of the children were, however, found 
and this Court has not been able to ascertain 
where the four children have been since 
August last. i 

Vasanmal was ordered to produce all 
six children on the 19th August, and 
meanwhile he was prohibited from taking 
any steps towards the marriage of any 
of the minors and from disposing in any 
way ofany of the family property. 

“Ab the hearing of the application under 
section 12 on the 19th August, Mr. 
Elphinston, for the respondent, contended 
that, in view of section 1Y-.of the Guardians 
and Wards Act, the application was not 
competent, that is to say, that the applica- 
tion should be rejected under Order VJI, 
rule 11, as not disclosing any cause of action. 
Mr. Lalchand Chuhermal, for the applicant, 
accepted the challenge and argued the point: 
During the hearing of this preliminary ques- 
tion Mr. Elphinston putin an affidavit of his 
client containing several allegations of fact 
which served to support his opposition to the 
application. Mr. Lalchand also tendered 
five affidavits alleging immoral conduct on 
the part of Vasanmal. The Court, however, 
refused, and, .in my opinion, correctly, to 
read these five affidavits, on the ground 
that no allegations of immorality could be 
listened to unless the main application was 
amended and there were definite and specifié 
acts of immorality set forth. 


Obviously, the question before the Uoart 
was not whether or not the husband was, 
“pas amatter of fact, unfit to remain guardian, 
but whether or not the application con- 
tained any allegation which, if established, 
would entitle the applicant to the 
relief sought. But the learned Judge seems 
to have forgotten that he was dealing ‘only 
with the objection in limine.’ He referred 
to the affidavit of Vasanmal and assumed 
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that the fasts therein alleged could be 
established, and in his order dealt not only 
with the technical question whether the 
application as framed lay, but discussed and 
desided, onthe wholly inadequate materials 
before him, the question of fast whether 
or not the father had been proved to be unfit, 

At the hearing of this appeal Mr. 
Rupchand put in a petition praying for 
leave to amend the original main application 
which, if granted, would have- provided 
further material on which to form an opinion 
of the father’s fitness or unfitness. We 
did not consider it proper to allow this 
amendment; for, firstly, no such application 
had been tendered to the lower Court, and, 
secondly, it was clearly impossible for this 
Court to go into questions of fact, and the 
facts alleged do not necessarily constitute 
such immorality as would disqualify respond- 
ent from continuing to be guardian. 

The mere fact that the man is a Go- 
vernment servant and has to sometimes 
reside in distant places cannot, of course, 
constitute disqualification to act as a guardian 
of his children, noris a man necessarily: 
unfit to be guardian of those of his children 
who are still infants. The only question 
which, in my opinion, we could properly 
gonsider in appeal is whether or not the 
application, as framed, disclosed such a case 
that the trying Judgeshould have proceed- 
ed to a regular hearing and taken such 
evidence as might be adduced in support of 
16. 

Before the lower Court, both sides ad- 
mitted that change of religion by itself 
does not necessarily render a father unfit 
to be the guardian of his children. This 
is, indeed, obvious. Religion is a subjective 
matter designating the feelings and asis 
of aman which relate to God. A so-called 
“change of religion” may be nothing more 
than a public annoancement by a man that 
he has rejected as untrue certain dogmas 
and has accepted as true certain others, 
and that he will in future practise a 
different ritual, Change of religion does 
not necessarily act as a violent departure 
from domestic and family tradition, or a 
break in-the continuity of the domestic 
and spiritual life of the children. But the 
question of a particular man’s unfitness to 
be guardian cannot be dealt with as an 
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isolated or abstract question. Before desid- 
ing whether or not Vasanmal is unfit to 
be guardian of his children, we must know 
something of the previous history of his 
children, something of their previous environ- 
ment, of their intellectual development 
and of their religions teaching up to the 
present and of their preferences. 
know, also, something more about Vasanmal 
himself, what effect on the man’s domestic 
life the change of religion is likely to have. 
It is impracticable in -faot to do as Mr. 
Blphinston suggests, and confine ourselves 
to the narrow issue suggested by section 
19 (b) and entirely exclude the many ques- 
tions raised by section 17. The two sections 
must inevitably be read together. Until 
we know of the circumstances of the family, 
know what the father intends to do with 
his children, and ascertain how far their 
welfare is guaranteed, we cannot determine 
his fitness or unfitness to continue as guar- 
dian. 

Mr. Elphinston bas quoted several English 
oases in which the conflict has been bə. 
tween the Protestant and the Roman Catholic 
religions. I də not think that such cages 
present a reliable authority when dealing 
with the conflict between Islam and Hindu- 
ism. For, in the former cases, there is a 
deep common foundation of dogmas and 
tradition; no change of status is involved 
and it is possible for a person to revert 
after conversion. I prefer to consult, and 
to follow, what seems to me the clear in- 
structions given to Indian Courts by the 
Guardians and Wards Act, rather than the 
dicta of English Judges who had an entire- 
ly different set of conditions to deal with. 
So far as the English decisions and dista 
are not consistent with the provisions of 
the Guardians and Wards Act, they cannot 
be considered to have any authority in this 
' country. And I am not prepared to admit 
that any discretion given to the Courts by 
the Act is limited by English practice. 


Nor am I prepared to hold that the 
general rule that a child should follow the 
religion of his father applies without qualifi- 
cation to a case where the religion has been 
newly adopted by the fatherand is not that 
in which the child was born or reared. 

I vould, therefore, set aside the order 
and remand the case for hearing on the 
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merits under Order XLI, rule 23, Civil Pro 
cedure Code. ° 

The parties consent to an order that, 
pending the disposal of the main applica-- 
tion by the lower,Court, both the appellant 
Radhibai and her husband Vasanmal, alias 
Mahomed Yakub, be prohibited from taking 
any steps towards effecting the marriage of 
any one of the minors and also from dis- 
posing, in any way, of any family property. 


Costs to be costs in the cause. 
Order set aside ; Case remended. 


PUNJAB CHIEF COURT. 
Seconp Cryin Appeat No. 2632 or 1916. 
June 15, 1917. 
Present:—Mr. Justice LeRossignol. 
BUDHA SHAH-— PLAINTIFE-— APPELLANT 


VETSUS 
SULEMAN AND OTHERS —Derenpants— 
RESPONLENTS, 


Civil Procedure Code (Act V of 1908), O. I,.r.2— — 
Mortgage—Mortgagor in possession as tenant—Rent, 
default in payment of—Suit for arrears—Subsequent 
suit for arrears and principal debt, maintainability of. 

A mortgage-deed of May 1897 provided .that the 
mortgagors would retain possession of the mort- 
gaged property as tenants by executing a separate 
deed of lease and would pay rent monthly, six 
monthly or annually. On failure to pay rent the 
mortgagee was at liberty to recover the principal 
sum secured and the rent, or to recover the rent and 
eject the mortgagors. The rent was not duly paid, 
and in 1902 and in 1904 the mortgagee sued and 
obtained decrees for sums of rent then due. On 
default being again made in the payment of rent, the 
mortgagee sued the mortgagors for the principal 
mortgage-debt and arrears of rent: 

Held, that the causes of action in this and the 
previous suits were not the same, inasmuch as in the 
absence of evidence tothe contrary the previous 
suits must be taken to have been based on the lease 
alone. [p. 577, col. 1.] 

Ganga Ram v. Abdul Rahman, 28 P. R. 1907; 93 P. 
L. Bi, 1908; 140 P. W. R. 1907, distinguished. 

Pindi Das v. Lal Chand, 36 Ind. Cas. 209; 102 P. 
L. R. 1916; 177 P. W. R. 1916, followed. 


Second appeal from the decree of the 
Distriot Judge, Gurdaspur, dated the 13th 
May 1916, affirming that of the Munsif, 
Ist Class, Pathankote, dated the 22nd 
December 1915, dismissing the plaintiff’s 
claim. 


Bakhshi Tek Ohand, for the Appellant. 
Khwaja Zia-ud- Din, for the Respondents. 
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JUDGMENT, -The only question for 
decision in this appeal is whether the suit 
is barred under rule 2 of Order II, for on 
all other issues the findings are in favour of 
the plaintiff. 

- Tha suit is by a mortgagee against his 
mortgagor to recover the principal of his 
mortgage-debt and arrears of rent. 

The mortgage which bears date of May 
1897 is with possession, but -provides that 
mortgagors shall retain possession as tenants 
and shall execute a separate deed of lease. 
The conditions were that the rent would 
be payable monthly, six monthly or annually; 
on breach of payment of rent, the mortgagee 
was at liberty to recover the principal sum 
secured and the rent, or to recover the rent 
and eject the mortgagors, ~ 

The rent was not duly paid and in 
1902 and again in 19°24 the mortgagee 
' sued and obtained decrees for sums of rent 
then due. 

Does that litigation bar 


the present 
suit? In my opinion it does 


not, The 


previous suits were suits based on the 
lease; in the absence of evidence to the 
contrary it must be taken so. In setting 


forth his ground of action in those cases 
the plaintiff had no necessity to refer to 
his mortgage but only to his lease and 
the defendants would have -been estopped 
from denying his title on the lease. In 
short the cause of action in this and the 
earlier cases was not the same and the 
case 18 clearly distinguishable from Ganga 
Ram y. Abdul Rahman (1), and is analogous 
o H case reported as Pindi Das v. Lal Chant 
2 

I accordingly accept the appeal and 
reversing the lower Appellate Courts 
decree, decree plaintiff’s prayer with costs 
throughout., 


Appeal aceepted. 
(D) 28 P. R. 1$07; 93 P, L. B. 1908; 140 P. W.R. 
190 


3) -36 Ind. Cag 209; 102 P. L. R. 1916; 177 P. W. 
R. 1916. 
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PATNA HIGH COURT. 
APPEAL FROM APPaLLATE Decree No. 1266 
or 1916. 

May 29, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
KRISHNA CHANDRA MANDAL— 
DEFENDANT-—ÅPPELLANT 
Yersus 
RAM SAHAY KATARI AND ANOTHER— — 
Puuntipys, LAKSHMI CHARAN NATH 


AND OTHERS-——DEFENDANTS—— RESPONDENTS. 

Landlord and tenant—Easement by prescription, 
whether can be acquired by tenant ~Right to raise water 
for irrigation—— User for 50 years—Presumption of lost 
grant, 

An easement by prescription under the Limitation 
Act cannot arise between landlord and tenant. [p 
578, col. 2. |} 

Where the plaintiff’s predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of right and without any objection by 
the latter for 50 years, the Court is justified in pre- 
suming the existence of a lost grant. [p. 579, col. 1.) 


Appeal from a decision of the Special Sub- 


‘Judge, Singhbhum, dated the 9th September 


1916. 

Mr. Atul Krishna Roy, for the Appellant. 

Mr. Lal Mohan Ganguli, for the Respond- 
ents. 

JUDGMENT. 

ATKINSON, J.—The plaintiff in this suit 
claims a declaration that he is entitled to 
take water from a certain tank on the 
defendant’s land for the purpose of irrigat- 
ing his holding bearing survey plot No. 
He claims that 
he has enjoyed this right for very con- 
siderable time through his ancestors and 
his predevessors-in title, and that the de- 
fendant is not justified in endeavouring 
to obstruct him in taking the water and 
using the same for the purpose of irriga- 
tion. In paragraph 4 of the plaint the 
plaintiff sets out the right under which 
he elaima to use the water from the tank 
in question and he says that the plaintiffs 
fiom the time of their ancestors have all 
along teken water from the said tank as 
of right peaceably and openly for over 20 
years from the places mentioned in the 
schedule.” | 

The learned Munsif came to the conalu- 
sion that this plea of the plaintiff's right 
to the use of the water for irrigation was 
jestified; and that the plaintiffs were en- ` 
titled under the doctrine of lost grant 
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to a declaration of the easement they 
claimed as against the defendant No. l, 
who was the plaintiff’s landlord. The de- 
fendant No. 1 was the sole defendant who 
contested this appeal. The wording of the 
plea set out iu the plaint is more in accord- 
ance with a plea of the acquisition of’ a 
right by presoription under the Limitation 
Act than with the acquisition of a right 
based upon the doctrine of lost grant. No 
doubt, strictly speaking, a right based upon 
Jost grant ought fo be expressly pleaded 
as such. But in this country pleadings 
must not ‘be construed with an excessive 
degree of exactness and precision. If the 
plea as framed did not accord in form 
with the precise nature of a plea of 
right founded on the fiction of a lost grant, 
it would have been right and proper for 
the trial Court to have allowed an amend- 
ment of the pleadings so that the true 
issue arising between the parties might be 
determined. In truth there is_ very little 
difference between the wording of a plea 
claiming a right by prescription and alter- 
natively by lost grant, And it appears to 
me that on the form of the plea set forth 
in paragraph 4 of the plaint it would be 
-open to any Court to hold on a reasonable 
construction of the pléa that the plaintiff 
was entitled to the ‘relief he sought on the 
basis of a lost grant, if the right claimed 
was unsustainable by prescription. The 
“lower Appellate Court agreed with the 
decision of the Munsif and held that as 
between landlord and tenant no right by 
prescription could be established by the 
plaintiff as against the defendant No. 1 
his landlord, that nevertheless the plaintiff 
on the evidence was entitled to relief on 
the basis that the Court should presume 
a lawful origin to support long continued 
and undisputed user as of right. The evidence 
is all one way and the consistent acts of 
user by the plaintiff and his predecessors. 
in-title of the water in the defendant’s 
tank established affirmative evidence 
’ sufficient to justify any Court in finding a 
lost grant to support a user which had 
extended over a period of 50 years. The 
law with regard to lost grant appears to 
me clear. Tho legal direction given by a 
Judge to a Jury in England trying an 
issue of this kind founded on the basis of 
lost grant is that if the plaintiff has openly 


and notoriously enjoyed the particular right 
in question for a period of 20 years, the 
Jury may presume a grant to supportsuch 
user; and if the plaintiff proves that he 
has enjoyed the right or easement in ques- 
tion fora period of 40 years, then the Jury 
must presumea lost grant. 

The point raised by Mr, Roy on second 
appeal before us on behalf of the defend- 
ant-appellant is that he looked upon the 
plea in paragraph 4 of the plaint as one 


under the Limitation Act; and he, therefore, 


was taken by surprise by the Court hold- 
ing that the case was one to which the 
doctrine of lost grant was applicable; and 
he argues that if he had known that the 
Court intended to adopt that view, he could 
have adduced evidence to show that the 
plaintiff only enjoyed the right in question 
by way of permission and not as of right, 
and that this evidence, if believed, would 
have defeated the question of the plaintiff's 
right founded on the basis of a lost 
grant. However, we cannot yield to Mr. 
Roy’s argument, because it appears to us 
that the question of permission was equally 
consistent, whether - the case was one under 
prescription or lost grant, But 1 cannot 
think that the defendant was in any way 
prejudiced by reason of the course adopted 
by both the lower Courts.. The relationship. 
of the parties being that of landlord and 
tenant, the question of prescription under 
the Limitation Act could not possibly have 
arisen between them. The defendant might 
have reasonably inferred from this fact 
that the plaintiff’s claim and evidence was 
such as would justify the Court in hold- 
ing that the plaintiff was entitled to a 
declaration founded on the basis of a lost 
grant, to support a lawful origin for the 
long and continued exercise of the right 
claimed. This is the only point which 
has been urged in appeal by Mr. Roy on 
behalf of the appellant in this second 
appeal, Mr. Roy now asks us to send the 
case back in order to enable him to adduce 
evidence for the purpose of showing that 
the plaintiffs really only enjoyed the right 
which they now claim to have established 
by permission from the defendant No. 1. 
We are not disposed to adopt that course, 
having regard to the general evidence in 
the case. We think that the evidence on 
the record shows and it has been proved 
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by the witnesses on behalf of the defendant 
that the plaintiff’s predecessors-in-title openly 
and notoriously used the water from the 
tank in question as of right without any 
objection by the defendant; and that there 
was, therefore, ample evidence in the case to 
“justify the Court in presuming the exist- 
ence of a lost grant to support the deslara- 
tion sought by the plaintiff. We, therefore, 
must disallow this appeal with costs. 

CHAPMAN, J.—I agree. 
Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Seconp rvit Appeat No. 144 or 1916. 
May 4, 1917. 
Present:— Mr, Justice Maung Kin. 
MA SHWE THET AND ANOTHER— 
DEFENDANTS — APPELLANTS 
BVETEUS 
MA HLA SHIN—Puaintirr— 


RESPONDENT., 

Civil Procedure Code (Act V of 1908), Appendix D, 
Nos. 17, 20—Decree, form of—Succession—Suit for 
possession of share of estate, nature of—Procedure. 

Although a suit for a share of inheritance is not 
brought in the form of an administration suit, the 
trial Court should treat it as an administration suit 
and after due trial of the matters involved pass a 

„decree on the lines of the model decrees Nos. 17 and 
20 in Appendix D, tothe Civil Procedure Code. [p. 
579, col. 2. ] 


Mr. Ba Dun, for the Appellants. ; 

JUDGMENT.—Plaintiff Ma Hla Shin 
sued for a third share of a piece of land 
belonging to the estate of her deceased 
grand-parents as against her aunt and uncle, 
' the defendants. She based her claim upon 
the fast that her father Maung San Hla, 
who pre-deceased: one of the grand-parents, 
was their auratha child. The defendants 
raised the following defence:—Plaintiff’s 
father had spent a sum of Rs. 1,320 which 
his mother borrowed for him. Afterwards 
the plaintiff was asked to pay off this 
debt but as she could not do so, it was 
agreed that defendants should pay it off 
and take the whole of the land on payment 
of Rs. 100 to her. Plaintiff assented to this 
agreement and accordingly received Rs. 100 
from the defendants, and they alleged that 
by reason of this agreement the plaintiff 
had no longer any claim to any share in 
the land. The issue on this point was put 
as follows:— Whether a debt of Rs. 1,320 
was incurred by Ma Tha Dun on account 
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of her son Maung San Hla (father of plain- 
tiff}? It was answered in the negative by 
both the lower Courts. But their finding 
only comes to this, that Maung San Hla did 
not spend the money. This being the case, 
the foundation of the agreement alleged by 
the defendants was removed and the de- 
fendants could not succeed. The allegation 
of the payment of Rs. 100 was also nega- 
tived by both the lower Courts. But the 
questions whether there was the debt against 
Ma Tha Dun and whether it was paid off 
by the defendants remain undetermined. 
If there was this debt against the old 
lady and the defendants paid it off, they 
may have .a claim to be re-imbursed the 
amount out of the estate. Isay they may, 
because the matter must depend upon a 
variety of circumstances. The plaintiff in- 
herits the good and the bad of the mberit- 
ance (* * * * *), She cannot take a 
share in the land ard say she is not respon- 
sible for any debt. In fact moneys payable 
out of the estate must first be deducted 
and paid out of the estate anc only the 
balance san be shared by the heirs. 


Although the suit was not brought in 
the-form of an administration suit, the trial 
Court should: have treated if as such a 
suit and after due trial of the matters 
involved passed decrees on the lines of the 
model decrees in Appendix D Nos. 17, pre- 
liminary deoree inadministration suits by next- 
of-kin, and 20, final decree ina similar suit 
by next-of.kin, to the Civil Procedure Code. 
The course suggested should be adopted in 
all cases where a claim is made for a share 
of inheritance, for in the interests of all 
parties further litigation arising out of the 
distribution of the estate should be prevent- 
ed. There have been too many instances of 
such a suit as this, in which the plaintiff 
sues for possession of a share and is given 
it by a decree for possession of a certain 
specified fractional share in the subject- 
matter of the suit. But what the plain- 
tiff ig entitled to is that fractional share 
in the net amount of estate available, after 
payment of all that is due from the astate, 
for distribution among the co-heirs. Unless 
the Court gets at a balance of the estate 
which is free from any liability and then 
distributes it among the co-heirs, there is a 
likelihood of the parties being molested by 
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persons whose claims may very well have 
been considered in the suit. Following the 
precedent set in Ma Thet v. Ma San On 
(1) I will set aside the decrees of the 
lower Courts and in lieu thereof there will 
be a preliminary order as follows: — 

1. Itis declared that the plaintiff as 
a daughter of’ Maung San Hla, an auratha 
child of Maung Shwe Ok and Ma Tha 
Dun, is entitled to a share in the estate 
of the said Maung San Ok and Ma Tha 
Dun equal to that to which her father 
would have been entitled to, had he survived 
both of his own parents. 

2. Jt is ordered that the following 
accounts and enquiries be taken and made; 
that is to say:— 3 

1. An inquiry who are the heirs of 
Maung San Ok and Ma Tha Dun, both de- 
ceased, entitled to a share in their estate. 

' V, An enquiry as to what share in the 
estate each heir is entitled to. 

3. An account of the funeral expenses 
paid out of the estate. 

N. B. Contributions, if any, which each 
heir made to the fureral expenses out of 
charity or in discharge of his or her duty to 
bury the deceased, must not be taken into 
account; contributions ir the nature of loans 
to help carrying outof funeral obsequies 
should be taken into accosnt, 
` 4 An acconnt of the moveable property 
of the deceased come to the hands of the 
parties or to tte hand of any other person 
by their orde! or for their use. 

5. An account of the moveable property 
of the deceased still outstanding and un- 
recovered, 

6. An account of what immoveable pro- 
perty the deceased were seized of at the 
time of their deaths. 

7. An inquiry what were the incum- 
branceg, if any, affecting the immoveable pro- 
petty of the deceased or any part thereof at 
the time of their deaths. 

§ An accourt so far as possible of what 
is due to the several incumbrancers. 

9, An account of what wasand is due 
to ihe sreditors of the deceased. 

it is further ordered that this suit be 
adjourned until the Ist day of August 
1917 for consideration of the inquiries and 
accounts ordered to be made and taken, 


{1) 2 L. B, R. 85, 
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The inquiries shonld be made by the trial 
Court itself, as 1 think most of the inquiries 
and accounts ordered will be found unngces- 
sary and so far as I oan sre, there is only 
one matter which if may be necessary to 
inquire into and that ia as to the debt 
alleged to have been incurred by Ma Tka 
Dun and alleged to have been paid off by 
the defendants. 

When the inquiries have been made and 
accounts settled, the frial Court will be in 
a position lo pass a final decree on the 
lines of the model decree No. 20 above 
referred to, deciding how much is payable 
to the plaintiff and to each of the other 
co- heirs respectively out of the estate. 

The costs of both sides in all Courts. 
should come out of the estate. 

Decree set aside; Suit remanded.” 


COURT OF THE BOARD OF REVENUE, 
PATNA. 
May 22, 1915. 

Present: - Mr. Maude, Member in charge. 

In re KESHWAR SINGH— PETITIONER. 

Bengal Estates Partition Act (V B.C. of 1897), 3. 
113 (c)~— Appeal, when to be preferred —‘Confirming or + 
amending a partition,” meaning of 

An appeal will lie to the Board against an order 
making allotment, only when a partition has been 
re-cast and confirmed by the Commissioner. The 
expression “confirming or amending a partition” in 
section 113 (c) of the Act must be taken to mean a 
definite amendment which disposes of the case, The 
amendment and re-arrangements suggested by the 
Commissioner must be carried out before an appeal 
will lie. [p. 680, cel. 2; p. 581, col. 1.] 

Read a petition against the order of the 
Commissioner of the Patna Division, dated 
the 2'st April 1915, remanding to the 
Collestor of Patna the partition case of Esta’e 
Kharagpur Kanchan, Pargana Maner, Tauzi 
No. 4187, in the District of Patna, for a 
rearrangement of fakhias on the lines in- 
dicated in the Commissioner’s judgment. 

RESOLUTION.—No appeal appears to 
lie to the Board at this stage of the case. 
The expression in section 113 (e), Act V 
B. C. of 1897, “confirming or amending a 
partition” must be taken to mean a definite 
amendment which disposes of the case, In 
the present case the Commissioner has not 
as yet amended the partition at all, 
but has simply pointed ont that in 
his opinion it is defectiye and should be 
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re arranged on certain broad lines which he 
“bas indicated. It is obvions that there can 
be ne appeal tothe Board against a partition 
- which has not yeb been made. When the 
partition has been’ re-cast and confirmed by 
the Commissioner, an appeal under section 
113 (c) will lie to the Board. 
Petition retursed. 





MADRAS HIGH COURT. 

Second Civic APPEAL No. 1965 or 1914, 
February 23, 1917. 
Preseni:—-Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
DORAISAMI PADAYACHL AND anoruer— 
PLStntigEs——-APPELLANTS 
VETSUS 


VAITHILINGA PADAYACHI (psAp) AND 


OTHERS— DEFENDANTS— RESPONDENTS. 

Specific Relief Act (I of1877),s. 21—Civil Pro- 
cedure Code (Act Y of 1903), Sch IT, cl. 22—Arbitra- 
tion, reference to—Swit pending reference, maintain- 
ability of —Death of arbitrator, whether restores right of 
suit—General Clauses Act (X.of 1897), s. 6 (c)— 
Limitation Act (IX of 1908), ss. 14, 15, Sch. I, Art. 120, 

A. contract to refer a dispute to arbitration confers 
on the parties a right to have the question decided 
by arbitrators and not by suit, This is a substantive 
-right of an important character, and section 21 of 
the Specific Relief Act bars a suit pending disposal 
of the reference by the arbitrators. [p. 582, col. 2; p. 
58%, col. 1,] 

The repeal of section 21 of the Specific Relief Act 
by clause 22 of Schedule IT, Civil Procedure Code, 
does not affect a right which had accrned under 
the former Act where the contract to refer was made 
before, the enactment of Act V of 1908. [p 592, col. 2; 
p. 583, col 1.] 

The institution ofa suit after the contract to refer 
is a sufficient refusal to perform such contract to bar 
the suit under section 21 of the Specific Relief 
Act. [p. 582, col 1; p. 583, col. 2] 

Opinion of Richards, J, in Ram Kumar Singh v. 
Jagan Mohan Singh, 9 Ind. Cas. 80; 33 A. 315; 8 A. L. 
J. 66, approved. 

The death of the arbitrator, however, without dis- 
posing of the referenceremoves the bar created by 
section 21 and restores tothe parties the right of 
suib, and time commences to run forthe suit from 
the date of the arbitrator’s death. [p. 532, col. 2; p. 

584, col. 2.] 

Per Wallis, O. J—-Whether the effect of section 21 
of the Specific Relief Act is merely to suspend the 
running of time under the Limitation Act or to bring 
the case under Article 120 of the latter Act, the 
canse of action fora suit arises only when, by the 
death of the arbitrator, further proceedings in the 
arbitration became impossible. [p. 582, col. 2.] 

Per Seshagiri Atyar, Ji—A right of appeal granted 
undor a repealed Actis not affected by the new 
Act, [p. 583, col. 1.7 

A vested right is not ordinarily taken away by a 
new Act. [p. 588, col. 1.] 


Tho right created by section 21 of the Specific 
Relief Actis nob a mere incident of processual law 
and ib operates as an effective bir toa suit so long 
as the arbitration is operative. [p. 583, col. 1.] 

The institution of a suit panding a reference to 
arbitration would bə an overt act on the plaintifi’s 
part indicative of an intention not to perform the 
contract entered into by him. [p. 583, col. 2.] 

Tahal v. Bisheshar, 8 A. 57; A. W. N. (1835) 331; 4 
Ind. Dec. (N. s.) 1083, explained. 

Crisp v. Adlard, 23 C, 956; 12 Ind. Dec. (x. s.) 635, 
distinguished. 

A suit instituted, however, after the death of tho 
arbitrator in regard to matters referred to and not 
disposed of by him is governed by the residaary 
Article 120 of the Limitation Act. [p. 584, cols. 1 & 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Kumbiconan, 
in Appeal Sait No. 491 of 1913, pre- 
ferred against that of the Distriet Munsif 
of Shiyali, in Original Suit No. 15 of 
1912. 

FACTS are clearly set forth in 39 Ind. 
Cas. 22), 

The plaintiffs and defendants ara said 
t>have been partnera, The partnership is 
said to have Game to an end in 1905. 
Disputes having arisen batween the parties, 
the matter was referred tə arbitration in 
January 1907. Nothing was done by the 
arbitrator till September 1910, when, 
according to the plaintiffs, the Ist defend- 
ant in the presence of the plaintiffs gave 
a statement to the arbitrator which is 
marked as Exhibit A. The latter was in 
these.terms: “As my sons Govindan and 
Ponnan are not in the village: to settle 
the accounts relating to the trade carried 
on by ms and Sinan, I shall bring and 
deliver the said two persons at Vilandi- 
dasamudram before to-morrow 10 o’clock, 
and I shall settle the said accounts. In 
default [ shall pay the amount due as 
per account together with interest thereon 
at the rate of 3 pies per rupee per day.” 
The arbitrator died in Ostober 1910, The 
present suit was instituted in 1911. The 
plea of the defendants was thatthe suit was 
-barred by limitation. Both the Courts 
below upheld that plea and dismissed the 
suit, 


The second appeal came on for hearing 
before a Divisional Bench consisting of Sesha- 
giri Aiyar and Phillips, JJ., who referred 
the following question to a Fall Bench: — 

“Whether the clause in the agreement 
already referred to, ‘I shall pay the ‘amount 
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due as-per account’ is a promise to pay a debt 
satisfying the requirements of section 25 of 
the Indian Contract Act” 

The Full Bench having answered the ques- 
tion in the negative, remitted the case to the 
Divisional Bench for final disposal. 

Mr. R. Kuppusam: Aiyar, for the Appel- 
lants. 

Mr. S. Muthiah Mudaliar, for the Re- 
spondents, 


‘JUDGMENT. 


Warris, C. J.—The answer to the Full 
Bench reference being against him, Mr, 
Kuppusami Aiyar for the appellants has 
relied on another of the grounds taken 
here and in the lower Appellate Court, 
‘that time did not ron between the 8th 
March 1906, the date of the reference to 
arbitration, and 8lst Ostober 1910, when 
it is alleged the arbitration proceedings 
came to an end by” the death of the 
arbitrator, Section 21 ofthe Spesific Relief 
Act provided that “if any person who has 
made such a contract (to refer to arbi- 
tration) and has refused to perform it 
sues in respect of any subject which he 
has contracted to refer, the existence of 
such a contract shall bar the suit”. As 
to this, I agree with Richards, J., one of 
the referring Judges in Rum Kumar Singh 
y. Jagan Mohan Singh (1), that the institution 
of a suit after the contract to refer is a 
sufficient refusal to perform such contract 
to bar the suit under the section. The 
result of this provision, while it was in 
force, was, it seems to me, to bar the 
plaintiffs right to sue for dissolution of 
partnership so long as the arbitration had 
not broken down or the other side had 
not refused to go on with it. If the 
arbitration had become impossible as by 
the death of the arbitrator, or the other 
side had refused to go on with it, section 
21 would have ceased to operate as a bar 
to the plaintiff. The question 
what is the effect to be attributed to the 
removal of this statutory bar by the 
repeal of this provision of sections 21 by 
sections 22 of the Second Schedule of the 


Code of Civil Procedure of 1908. The 
effect of the provision, while if was in 
forse, was to confer upon the other 


. (1) 9 Ind, Cas. 80; 33 A. 315; 8 A, L. J. 66. 


then is,. 


parties to the contract a right to have 
the question desided by arbitration and, 
not by sait, and this was a subst&intive 
right of an important character. This 
being so, the repeal of this provision of 
section 21 by the Code of Civil Procedure 
of 1908 did not affect the right of the 
other parties to the contract which had 
accrued under it [General Clauses Act, 1897) 
section 6 (c)}, and consequently if the- 
plaintif had brought the present suit im- 
mediately on the coming into. forse of 
the Code, he would still have been liable 
to be met by a plea founded on the re- 
pealed provision, and ib was only when 
by the death of the arbitrator in 1910 
further proceedings in the arbitration be- 


-game impossible that. the plaintiffs right 


to sue’ was restored to him. It is, I think, 
clear that the special provision in section 
21 prevented time running against the 
plaintiffs under the Limitation Ast while 
it was in force, and whether the effect | 
of this provision was merely to suspend 
the running of time under the Limitation 
Act, or to take the case out of the 
Article and bring if under Article 120, in 
either case, the suit would be within time. 
I may say, however, that I do not think 
that the Judicial Committee -should be 
considered in Nrityamont Dassi v. Lakhan 
Ohunder Sen (2) to have departed from 
the view clearly expressed in Soni 
Ram v, Kanhaiya Lal (8). We allow the 
appeal, reverse the decree of the lower 
Courts, and remand the case for disposal 
according to law. Costs incurred hitherto 


to abide. 
SESHAGIRI Alvar, J.—The points raised 
by Mr. Kuppusami Aiyar on this second 


occasion are by no means easy of solu- 
tion. Upon one point my mind is olear. 
The parties referred the matters in dis- 
pute to arbitration before the new Code 
of Civil Procedure came into force. At 
that time the rights of the parties were 
regulated by section 21 of the Specific 


(2) 33 Ind. Cas. 452: 43 O. 660; 200. W. N. 522; 
30 M. L. J. 529; (1918) 1 M. W. N. 889; 3 L. W. 471, 
18 cae L. R. 418; 240. L.J. 1; 20M... 10 
(P. C.). 


(3) 19 Ind. Gas. 291; 40 I. A. 74; 17 ©, W. N. 605; 
11 A. L. J. 389; 13 M. L. T. 437 7; (1913) M. W. N. 470; 
17 0. L. J, 488; 15 Bom. L.R. 489; 25 M. L.J. 181; 


35 A. 227 (P. Q.). 
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Act. That section says that the existence 
of acontract to refer “shall bar the suit”. 
“Mr. Muthiah Mudaliar’s ingenious argument 
that the bar affects only the agreement 
to refer and not pending reference is 
obviously untenable. As I read the sec- 
tion, a right is conferred on one of the 
parties to a contract to prevent the other 
from enforcing his rights otherwise than 
through the Tribunal chosen by the parties. 
Such a right cannot be said to be a 
mere incident of processual law. It is 
well established that a right of appeal 
granted under a repealed Act is not affected 
by the new Act. Oolontal Sugar Refining 
Company v. Irving (4), Sadasiva Pillai vw 
Kalappa Mudaliar (5) and Nana v. Sheku 
(6), A vested ‘right is" not ordinarily 
taken away by a new Act Gapeshwer 
Pal v. Jiban Ohandra (7). Applying these 
principles, it seems to me that section 
22 of the Second Schedule to the new 
Code of ivil Procédure did not deprive 
the defendant of the right which he had 
of objecting to the suit, the matter in 
dispute having been referred to arbitration. 
It follows from this that, so long as the 
arbitration was operative, the plaintiff 
was-incapable of enforcing his rights in a 
Court of Law. 


It is admitted. that the proceedings were 
pending until October 1910 when the 
arbitrator died. In my opinion, the plaintiff 
‘was debarred from seeking the assistance 
of the Courttillthen. It was next argued 
that a bare institu‘ion of a suit would 
not amount to “a refusal to perform” so as 
to attract the provisions of section 21 of 
the Specific Relief Act, and that as the 
plaintiff had always expressed his willing- 
ness to abide by the decision of the 
arbitrator, the defendant never bad any 
right to plead the bar of section 21. In 
Ram Kumar Singh v. Jagan Mohan Singh (1) 
Mr. Justice Richards (as he then was) held 
in the judgment from which a Letters 
Patent Appeal was preferred, that the 
filing of a suit would amount to refusal to 


(4) (1905) A. 0. 369; 74 L.J. P.O. 77; 92L. T. 
788; 21 T. L. R, 613. 

(5) 24 M. 39. 

_ (6) 32 B. 837; 10 Bom. L. R. 330 

(7) 24 Ind, Cas, 37; 41 O. 1125; 18 Ç. W. N. 804; 19 
Ç. L. J. 549. 


~ 


perform. Mr. Justice Tudball, who differed 
from him, expressed no opinion on this 
question. The learned Judges who heard 
the Letters Patent Appeal did not question 
this dictum of Mr, Justise Richards. In 
my opinion, the institution of a suit by 
the plaintiff would be an overt act indicative 
of an intention not to perform the contract 
entered into by him, 

The head-note_ to the decision ir Tahal v. 
Biskeshar (8) is somewhat too broadly 
expressed. The learned „Judges based their 
decision upon the view “that the contract, 
the existence of which would bar a suit 
under the circumstances contemplated by 
this section, must be an operative contract 
and not a contrast broken up by the con- 
duct of all the parties to if.” If there was 
no enforceable contract, the question of 
refusal to perform could not have arisen, 
Orisp v. Adlard (9), relied on by the 
learned Vakil for the respondent, has no 
application to the present case. I am, 
therefore, of opinion that if the plaintiff 
had brought a suit before the arbitrator 
died, he could have been prevented from 
enforcing his rights in the suit by virtue of 
the last clause of section 21 of the Specific 
Relief Act. 


The further point, whether the period 
dering which the bar operated should be 
regarded as having been merely suspended 
or whether the cause of action for the 
suit itself should be regarded as not havy- 
ing accrued until the death of the arbitrator, 
is one on which there is room for consider- 
able difference of opinion. The suspension 
of the period is provided for by sections 14 
and 15 of the Limitation Act. I do not 
think thatthe present case is covered by 
either of the sections. Ordinarily that would 
be a sufficient answer. But the Judicial 
Committee have recently [Nrityamont 
Dassi v. Lakhan Ohunder Sen (2)] given their 
general adherence to the conclusion express- 
ed in Lakhan Ohunder Sen v. Madhusudan 
Sen (10). That decision seems tolay down 
that apart from the Statute, a party who 
is prevented from enforcing his claim has 


(8) 8 A. 67; A. W. N. (1885) 331; 4 Ind. Deo, (N. 8.) 
1063 
(9) 28 0. 956; 12 Ind. Des. (x. s.) 635. 


(10) 35 0. 209;7 C. L. J, 59% 3 M.L. T. 90:12 Q. 
W, N. 326. 
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a general right that the period of his 
disability should not ‘count against him, 
although the difficulties in his way may 
not’ be of the nature contemplated by sections 
14 and 15 of the Limitation Act. An 
examination of the authorities relied on in 


Lakhan Chunder Sen v. Madhusudan Sen (10) 


does not support the general propositions , 


laid down therein, but the question must 
be ‘taken to have been set at rest by the 
Privy Counsil by their pronouncement in 
Nrityamont Dassi v, Lakhan Ohunder Sen (2). 
Mr, Justice Ayling and myself recently 
followed Lakhan Chunder Sen v. Madhusudan 
Sen (10) in Appeal against Order No. 354 
of 1915. We had not then to consider 
whether there was only a suspension of 
the period and ‘not of the cause of action 
itself as, in any event, the plaintiff would 
have been in time. There is an earlier 
decision of the Privy Council which seems 
to throw some doubt on this theory of the 
suspension of the eause of action. In 
Soni Ram v. Kanhaiya Lal (8) it was 
argued that the period during which there 
was a fusion of the interests of the mort- 
gagor and of the mortgagee should be 
excluded in calculating the’ period allowed 
by Article 148. Their Lordships expressed 
the opinion that section 9 of the Limitation 
Act was against the plea. It is inferable 
from the judgment that the fusion created 
either an inability or disability to sue and 
that as section 9 expressly enacted that time 
which had once commenced to run shonold 
not be stopped by such a subsequent 
inability or disability, the period of fusion 
of the rights should not be exalnuded. It 
may be possible to distinguish Nrityamoni 
Dassi v. Lakhan Chunder Sen (2) from the 
earlier case on the ground that no ques- 
tion of inability or disability arose in the 
latter. But the extension of the prinaiple 
contained in Nrityamont Dassi v. Lakhan 
Chunder Sen (2) must be made with great 
éaution, I think it would be more logical 
to hold thatas a result of the interposi- 
tion of the bar, Article 91 is not applic- 
able to the present case. In another case 
whish was. argued subsequently, I have 
stated my reasons for inyoking the aid of 
the residuary Articles whenever a specific 
Article in allits bearings is not applicable, 
Acting on that view. I am prepared, to say 
that the residuary Article 120 applies to 


this case and trat asthe canse of action 
arose for the suit only on the death of 
the arbitrator in 1910, for as pointed out 
by the learned Chief Justice, under section 
6, clause (e) of the General Clauses’ Act, 
the bar continued till then, the suit is 
within time. . 

The decree of the Court below must 
be reversed and the suit must be remanded 
for disposal on the merits. Costs to abide 
the result; : 

Appeal allowed; Case remanded. 


V, Ke P., 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decese No. 28£0 
or 1915. 

June 15, 1917, 

Present: —Mr. Justice Fletcher and ` 
Mr. Justice Newbould. 
MIDNAPUR ZEMINDARY COMPANY, 
Litp.— Derren pantT—APPELLANT 
VETSUS 
JOGENDRA KUMAR BHAUMICK anp 


OTHERS-—~ PLAINTIFFS — RESPONDENTS. 

Res judicata—René sutt—Decision as to jama 
payable. 

The case of res judicata may arise in a rent suit 
just as much as in any other suit. [p. 585, col. 1.] 

Where in arent suit the question as to what is 
the jama payable is raised and adjudicated upon, 
the decision operates as res judicata on that question, 
in a subsequent suit for rent. [p. 585, col. 1, 

Sub- 


Appeal against the decree of the 
ordinate Judge, Nadia, dated the 7th June 
1915, affirming that of the Munsif, Krishna- 
nagar, dated the 20th March 1914, 

FACTS of the case appear from the 
judgment. 

Mr. U. N. Sen Gupta (with him Babu 
Piobodh Ccomar Das), for the Appel- 
lant,— This is a suit for rent against the 
Midnapur Zemindary Company. Plaintiff took 
settlement from Government and let out 
to Messrs. Watson & Co., predecessors of the 
Midnapur Zemindary Company. There was 
a ‘previous compromise decree which assessed 
rent at 15$-annas per bigha of land That 
obviously cannot operate as ves judzcota in 
the present suit. No case of. res judicata 
arises in a rent suit. A decision in a 
previous renț suji cannot operate as res 
sudicata in a subsequent rent suit, . Refers 
te Maharani Bent Pershad Koeri v, Ray Kumar 
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Ohowbey (1), Kali Roy v. Pratap Narain (2), 
Kailash Mondul v. Baroda Sundari Dasi (3). 

[Babu Ram Ohandra Mazumdar, for the 
Respendent, referred to Kali Kumar y. Bidhu 
Bhushan (4)]. . 
- The real question is whether 
matter was adjudicated upon. 
cannot be res judicata unless -the matter 
has ‘been adjudicated upon, see Katlash 
Mondul v. Baroda Sundari Dasi (3). In Kali 
‘Kumar v. Bidhu Bhushan (4) there was a 
distinct issne raised as to the amount of 
rent payable, so the present case can be 
clearly distinguished from that case. 

Babu Ram Chandra Mezumdar (with him 
Babu Phanindra Kumar Guha), for the Re- 
spondent, was not called upon. 


the 
There 


JUDGMENT. 
FLETCHER, J.—This appeal must be 
dismissed, The very satisfactory judg- 


ment given by the learned Judge of the 
lower Appellate Court is quite clear and 
I think the reasons are unanswerable. 
For the idea that is said to have been 
got from the books that no ocase of res 
judicata arises in a rent suit, there is no 
authority at all. The case of res judicata 
may arise in a reng suit just’ as much 
as in any other suit. The case need not 
_ rest only on the questions of constructive 
res judicata asfound by the learned Judge 
of the lower Appellate Court, but also on 
actual case of res judicata. There was 
an issue as to what was the jama pay- 
able, and the answer which the learned 
Judge gave was that the rent must be 
assessed on the land at 153 annas per bigha 
according to the compromise decree, There 
was an express adjudication on that point 
that the rent was payable at the rate 
of 154 annas per bigha and, therefore, the 
“Gage is really a much stronger one. than 
set ont in the judgment of the learned 
Subordinate Judge. At the same time, I 
‘think that the judgment pronounced by the 
learned Judge of the lower Appellate Court 
is quite sufficient to dispose. of the appeal 
preferred by the defendant. Tha present 
appeal, therefore, fails and must be dismissed 
with costs. 
Newsoutp, J.—I agree. | 
Appeal dismissed: 
(1) 6 0. W. N. 589. t2; 5 0. L. J, 92. 
(8) 24 O. 711 at p.714;1 C. W. N. 565; 12 Ind. Dee, 
(Ne s.) 1143. i -> 
(4) 10 Ind. Gas, 382; 16 0. L. J. 89, 
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MADRAS HIGH COURT. 
SEGOND CIviL APPEAL No, 2602 or 1914, 
February 12, 1917. 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

VADLA NAGIAH——DEFENDANT— 
APPELLANT 
VErTsus 
VALURU DIVAKARA MUDALIAR, 
DECEASED, BY BIS LEGAL REPRESENTATIVE 
VALURU PURUSHOTHAMA—- PLAINTIFF 


— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59— Mort. 
gage—Áitestation—Admission by mortgagee— Proof, 
necessity of. 

Even where the defendant admits execution of 
what purports to be a mortgage-deed, the transaction 
does not amount to a valid mortgage, if the defendant 
does not admit that it was attested by two witnesses 
roved that it 
was attested by two such witnesses, |p. 585, col. 2.] 

Ram Narayan Singh v. Adhindra Nath Mukhurji, 34 
Ind. Cas. 900; 4 L. W. 15: 20 C. W. N. 999; (1916) 1 
M. W. N. 428; 81 M. L d. 261; 20 M. L. T. 216; 14 A. 
L. J. 1017; 18 Bom. L. R. 862; 25 O. L. J. 115; Shamu 
Patter v. Abdul Kadir Rowthan, 16 Ind. Cas 250; 35 
M. 607; 16 O. W. N. 1009; 23 M. L. J. 321; 12 M. L. 
T. 338; (1912) M. W. N. 935; 10 A L. J. 259; 14 Bom, 
L. R. 1034; 16 ©. L. J. 596; 33 I. A, 218, followed. 


Second appeal “against the decree of the 
District Court, Kurnool, in Appeal Suit No. 21 
of 1914, preferred against that of the Dis- 
trict Munsif, Nandiyal, in Original Suit 
No. 698 of 1913. i 


Mr, V. O. Seshachariar, forthe Appellant, 


Mr, S. Ranganadha Azyar, for the Respon- 
dent. 


JUDGMENT.—We'are bound by the Privy 
Council decisions in Ram Narayan Singh v. 
Adhindra Nath Mukhurji (L)iand Shamu Patter 
vy. Abdul Kadir Rowthan (2) to hold that 
even where the defendant admits execution 
of what purports to be a mortgage-deed, 
the transaction would not be a valid mort- 
gage, if the defendant does not admit that 
it was attested by two witnesses who saw 
him execute it ‘or if it is not proved that it 
was attested by two such witnesses (section 


59 of Act IV of 1282). 


(1) 34 Ind Cas. 900; 4 L. W. 16; 20 C. W. N. 989; 
(1916) 1 M. W, N. 428; 31 M. L. J. 25l; 20 M.L. T. 
216; 14 A.L. J. 1017; 18 Bom. L. R. 862; 250. L.J. 
115. 

(2) 16 Ind. Cas. 250; 35 M C07; 160. W. N. 1009; 
23 M.L. J. 321; 12 M. L. T. 23%; (1912) M. W. N. 
935; 10 A. L. J. 259; 14 Bom. L, R. 1084160. L. 4. 
596; 391, A. 2:8. 
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We, therefore, set aside the District Judge's 
_ judgment and restore that of the Munsif. ‘The 
parties will bear their respective costs through- 


out. be eee os 
Appeal allowed; Sur dismissed. 


¥.R.P. 


CALCUTTA HIGH COURT. 
AppraL From ORDER No. 35 or 1915, 
March 19, 1917. 
Present:— Mr. Justice Fletcher and 
Mr. Justice Richardson. 


BHARAT CHANDRA NATH AND ANOTHER’ 


~—-Decres-HoLrpers——APPELLANTS 
VET8US 
YASIN SARKAR— Jupament-pEBTOR— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. .151, 0. 
IX, r. 9—Hwecution—Orders, whether fall within O, 
IX, r, 9—Dismissal for default of petition of objection 
to sale in execution—Remedies open to petitioner— 
Review, inherent power of Court for, — 

A fresh application fer execution is competent 
where a previous application is dismissed for default, 
as Order IX, rule 9, Civil Procedure Code, does not 
apply in such a case. [p. 567, col. 2; p. 588, col. 1.) 

Asim Mandal v. Raj Mohan Das, 11 Ind. Cas. 386; 
13 C. L. J. 582, followed. ` 


Ex parte orders or decrees and orders of dismissal 
for default, made in the course of execution proceed- 
ings, lie outside the scope of the remedies provided 
by Order IX, Civil Procedure Code. But where in 
relation to such proceedings no special remedy is 
provided by the Code, the Courts have, under the 
general law, aided perhaps by section 151, Civil Pro- 
cedure Code, an inherent power to review ew parte 
orders and orders for dismissal for default. [p. 588, 
cols. 1 & 2; p. 589, col. 1.] j 

Where on an application for execution of a decree 
by the sale of an occupancy holding, the judgment- 
debtor preferred an objection on the ground that 
the holding was not transferable, but for his non- 
appearance on the day fixed for its hearing, the 
petition of objection was dismissed for default: 

Held, (1) that until it was set aside, the order of 
dismissal for default must be held to be binding 
upon the judgment-debtor, at any rate for the 
purpose of the application for execution with 


reference to which the objection was preferred, and _ 


the judgment-debtor was not entitled to ignore ib 
and file a fresh petition of objection; [p. E89, col. J.] 

(2) that the order of dismissal could not be set 
aside on an application purporting to be made under 
Order I1X,rule 9, Code of Civil Procedure, as Order 1X, 
rule 9, was inapplicable, but that the Court had 
inherent power on a proper application made by 
the judgment-debtor to review the order and enquire 
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whether the judgment-debtor had or had not a 
reasonable cause for non-appearance on the.date 
appointed for the hearing of his petition of objection. 
[p. 589, col. 1. ] 

Under the circumstances of the case the judgment- 
debtor’s application under Order IK, rule 9, was 
directed by the High Court tobe treated as an 
application for review by the lower Court in the 
exercise of its inherent power to review the order of 
dismissal for default. ‘[p. 589, cols. 1 & 2.] 


Appeal against the decree bf the first Sub- 
ordinate Judge, Tipperah, dated the 24th 
October 1914. ; 

Babu Heramba Ohandra Guha, for the Ap- 
pellant. 

Babu Jatindra Mohun Ghose, for the Re- 
spondent, , 
JUDGMENT. 4 

FLETCHER, J.—I agree- in the result of the 
judgment about to be delivered by Mr. Justice 
Richardson, 


RICHARDSON, J.— The appellant is a decree- 
holder and the respondent is his judgment- 
debtor. The appellant having applied for the 
execution of his decree by the attachment and 
sale of the respondent’s holding, tbe latter 
preferred an objection on the ground that the 
holding wasa vazyuiz holding, not transferable 
without the consent of the landlord. The 
petition of objection was filed on the 20th 
February 1914. Notice of it was duly given 
to the decree-holder and the matter was set 
down for hearing. There were several ad- 
journments, the last being to the 18th July 
1914. On that date the petitioner did not 
appear and the petition was dismissed for 
default. 

The petitioner then applied to have the 
order of dismissal set aside. The application 
purported to be made under rule 9 of 
Order IX. On the 24th October 1914 the 
learned Subordinate Judge held that the 
order having been made in the course of 
proceedings in execution, the case did not 
come within the purview of Order 1X. He 
refused, therefore, to set the order aside, 
But he further held that nowithstanding the 
order, the respondent was at liberty to file a 
fresh petition to precisely the same effect as 
the original petition. The respondent hav- 
ing done so, his objection was allowed and 
the holding was released from the attach- 
ment. 

Now it is obvious that if this is the law, a 
judgment-debtor would be in a position to 
file an unending series of objections on the 
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same ground to the execution of the decree. 
By neglecting to appear on the date fixed 
for the hearing of a petition, he would 
obtain the right to present another. Any 
order of dismissal for default would be nuga. 
tory. The Court would be powerless and 
the decree-holder might be kept at bay for 
an indefinite time, The position, therefore, 
requires some examination. 

It oan hardly be deubted that the pro- 
ceedings in question were proceedings in 
execution, and there is authority in this 
_ Court for the proposition that section 141 of 

“the Code has no application to proceedings 
in execution and that in consequence such 
proceedings are outside the scope of the 
general provisions of the Code relating to 
suits, such for instance as those contained 
in Order IX. In this connection the term 
‘suits’ is distinguished from proseedings in 
execution, which are*‘proceedings in suits, 
in the nature of interlocutory proseedings. 
This view appears to be founded on such 
decisions of the Privy Council as those in Ham 
Kirpal v Rap Kuari (1), Bent Ram v. Nanhu 
on (2) and Thakur Prasad v. Fakir- Ullah 
(3 


In Ram Kirpal’s case ( 1), which was followed 
in Bent Ram’s case (2), it was held that the 
provisions of the Code of 1877 on the subjeat 
of res judicata (corresponding to section 11 of 
the present Code} did not apply to decisions 
arrived at in execution proceedings and that 
the binding force of such desisions depended 
not on the Code but on general principles 
of law. 


in Thakur Prasad’s ease (3) the question was 
whether an application for execution having 
been withdrawn without the express per- 
mission of the Court to make a fresh appli- 
cation, the decree-holder was debarred from 
again applying for the execution of his decree. 
Tt was held that section 647 of the Code 
of 1582 (corresponding to section 141 of the 
present Code) could not be so construed as 
to make section 373 of the Code (correspond- 
ing to Order XXIII, rule 1, of the eens 


(1) 111. Bd 6 A. 269; 4 Sar, P. C. J. 489; 3 Ind. 
Dec. (N. s.) 71 


(2) ILI A. 18h 7 A. 102; 4 Sar. P, O. J. 564; 4 Ind. 


Dec. N. s.) 188. 
(8) 22 I. A. 44; 17 A. 106; 5 M. L, J, 3; 6 Bar, P. C. 
J. 526; 8 Ind. Dec. (N. s.) 898 (P. C.). 
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Code) applicable to the case. In stating the 
reasons for the decision Lord Hobhouse used 
the language of a general kind. He said:— 


“It is notsuggested that section 373 of 
its own 
force apply to execution proceedings. The 
suggestion is that itis applied by force of 
section 647. But the whole of Chapter XIX 
of the Code, consisting of 121 sections, is 
devoted to the procedure in executions, and it 
would be surprising if the framers of the 
Code had intended to apply’ another proce- 


‘dure, mostly unsuitable, by saying in general 


terms that the procedure for suits should be 
followed asfar as applicable. Their Lord- 
ships think that the- proceedings spoken of 
in section 647 include original matters in the 
nature of suits such as proseedings in 
probates, guardianships, and so forth, and 
do not include executions. That is the view 
taken by the High Court of Caloutta, after 
considération of the Allahabad decisions, in 
the case of Bunko Behary Gangopadhy2 v. 
Nil Madhub Chuttopadhya (4),” 


Lord Hobhouse addsd:—On this con- 
struction of section 647 the reasoning of the 
Allahabad High Court in Sarju Prasad’s 
case (5) falls to the ground. And 
it is clear both from the Code itself, and 
from the provisions of the Limitation Act 
of 1877, that the Legislature contemplated 
that there might be a succession of applica- 
tions for execution. Under the enactments 
a course of practice has grown up all 
over India. Whether it is an injurious 
practice, as intimated by the High Court in 
this case, is not a question for their Lord- 
ships. It appears to be allowed by the law, 
and it has never been successfully impugned 
except in Allahabad. The High Court of 
Bombay, after one contrary decision, and the 
High Courts of Calcutta and Madras have 
repeatedly affirmed the legality of the proce- 
dure which is struck at by the ruling in 
Sarju Prasad’s oase (5).” 


The law is still the same. Successive ap- 
plications for execution are still permissible 
and it has been expressly held thata fresh 
application may be made even though the 
previous application was dismissed for defanlt: 


(4) 18 C. 635; 9 Ind. Dec. (N. s.) 423. 
(5) 10 A. 71; A. W. N. (1888) 1; 6 Ind. Dee. (y. .) 
48. 


pi 
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Asim Mandal vy. Raj Mohan Das (6). Order 
IX, rule 9, of the Code does not apply in such 
a Case. - 

A further illustration of the view taken 
in this Court will be found in the sase of Hauri 
Charan Ghosh v. Manmatha Nath Sen (7). 
There an application made by a _ olaimant 
against a decree-holder under the previsions 
of Order XXI,rule 100, was allowed ea parte. 
It was held that Order IX, rule 13, was 
inapplicable to the case and that the decree- 
holder’s remedy was to institute a regular 
suit under O der XX , rule 107’. 

From the two oases last cited it would 
seem to follow that ex parteorders (or decrees) 
and orders of dismissal for default made in 
the course of execution proceedings lie ont- 
side the scope of the remedies provided by 
Order JA when similar decrees and orders 
are made in suits.” It will be observed, 
however, that the Code provides special 
remedies in respect of applications for execu- 
tion dismissed for default and in respect of 
orders made on applications under Order 
XXI, rule 100. Subject to the question of 
limitation, successive applications for execu- 
tion may be made and a party aggrieved by 
any order made onan application under 
Order XXI, rale 101, has the right to 
institute a regular suit. 

Occasions, however, arise in execution 
proceedings where the Code provides no 
remedy for an order made against a party in 
his absence. If on the faceof the record it is 
clear that the order was made without notice 
to the party there is no difficulty. On 
general principles such an order is not 
binding on him, and he can come in and 
demand to have the matter heard in his 
presence. But when on the face of the 
record the order was apparently made against 
him in a proceeding of which he had notice, 
the position is not soeasy. Reference may 
be made to the case of Krishna Chandra 
Pal v. Protap Chandra Pal (2) aud to the 
ease of Diljan Mihha Bibi vy. Hemanta 
Kumar Rey (9), where the decision of the 
Madras High Court in Subbiah Naicker v. 
Ramanathan Chettiar (10) is cited. 


(6) 11 Ind. Oas. 385; 13 0. L. J. 682. 

(7) 19 Ind. Cas. 683; 41 C. 1; 18 C. W. N. 343. 

(8) 30. L. J. 276. - 

(9) 29 Ind, Cas, 395; 19 0. W. N. 758. 

(10) 22 Ind. Cas £99; 87 M. 462; 26 M. L, J, 189; 
(1914) M W. N. 205; 1 L. W, 253, 
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In Diljun Mikha Bibi’s case (9) it seems to 
have been laid down broadly that an appli- 
cation under Order XX!, rule 90, to seb aside 
an execution :sale wasin the nature of an 
original proeseding which was not excluded 
from the purview of section 141 of the 
Code. it was, therefore, held that Order IX, 
rule 9, applied when such an application had 
been dismissed for default. I& may be ex- 
pedient, if not necessary, that some means 
should exist of reviewing such an order, but 
the doubt may be expressed without disres- 
pect, whether it was necessary for the learned 
Judges to go quite so far in their search fora 
remedy and whether some other solution of 
the difficulty which has been felt cannot be 
found. it will lead to considerable gən- 
fusion if it be held that section 141 of the 
Code applies to some proceedings in execu- 
tion and not to others. It is not merely a 
question of Order IX. Di ffienlt questions may 
arise in regard to other parts of the Code. 

It is true that some-decisions in execution 
proceedings are decrees by force of the defini- 
tion clause in section 2'of the Code, but 
the fact does not affect the natura of sush 
proceedings or the distinction above indicat: 
ed between such proceedings and “suits.” 
It is clear for instance from ‘their language 
that rules 9 and 13 of Order IX were 
intended primarily at any rate to apply to 
“suits.” 


Ia the particular case of applications to 
sat aside execution sales, Order XLIII, 
rule 1 (9), gives an appeal from an order 
under Order XXI, rale 92, setting aside 
or refusing to set aside a sale. The words 
of Order XLITI, rule 1 (j), are wide enough 
to include an order allowing an application 
to set aside a sale ex parte, or dismissing 
sach an application for default [Kali Kanta v. 
Shyam Lal Das (11).| The Code, therefore, 
seems to provide a remedy in such cases by 
way of appeal. 

In those cases (such as the present) 
where no special remedy is provided by 
the Code, it will, in my opinion, be simpler 
and mors aatisfactory to maintam the 
generally réczived construction of section 
141, that it does not apply to proceedings 
in execution and to hold that the Courts 
Lave, under the general law, aided perhaps 


(11) 38 Jnd. Cas. 598; 25 O, L. J. 163, 
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by section 151, an inherent power to review 
ex parte orders and orders of dismissal for de- 
fault. This view of the matter was suggested 
in Krishna Ohandra Pal’s case (8) and is 
consistent with the decision of the Privy 
Council in Ram Kirpal’s case (1) and with 
thé decision of the Full Bench of the Allah- 
abad High Court in Dhonkal Singh v. Phakkar 
Singh (12). 

‘At any rate for the purposes of ‘the 
present case it will not be necessary to go 
farther. Here, an application for execution 
was made. The judgment-debtor preferred 
his objection and it was dismissed for 
default. Clearly for the purpose of the 
application for execution in reference to 
which the objection was taken, the order 
of dismissal for default must be binding 
until ib is set aside. The judgment-debtor 
was -not entitled, as the learned Subordi- 
nate Judge has held, to ignore the order 
and to file a fresh petition. If that were 
the law, the order would be a nullity and 
the Court would be stultifed. We need 
not consider the effect of the order in 
reference to a subsequent application for 
execution, supposing the present application 
were to be itself dismissed for default. That 
question does not arise here. 

The orden, then, being binding at the 
present stage, and in the present procedd- 
ings, until it is set aside, it is natural 


to suppose that there should be some way 


open to the judgment debtor of getting rid 
of it, if he could show that his default 
was not due to his own laches. If the Subordi- 
nate Judge was right, as I think he was, in 
holding that Order 1X, rule 9, was inapplicable 
he kad, vevertheless, in my opinion, inherent 
‘power on a proper application being made 
by the respondent to review the order and to 
enquire whether the respondent had or had 
not a reasonable cause for not appearing on 
the date appointed for the hearing of his 
petition. Upon the result of that inquiry 
would depend the question whether the order 
should or should not be set aside. 

In this view the appeal must be allowed and 
the case remanded to the lower Court. The 
respondent’s petition of 12th August 1914, 
purporting to be made under Order IX, rule 
9, will be treated as an application to the 


02) 15 A. 84; A. W. N. (1893) 86; 7 Ind. Dec. (x. s.) 
mo, H 


INDIAN OASES, 


“no right of nominating new trustees. 


589 


Court in the exercise of its inherent power to 
review the order of dismissal for default. If 
that order is sot aside, the Court will then 
hear and decide the respondent’s petition of 
objection. If the application for review 
fails, the respondent’s petition of objection 
will remain dismissed and the appellant will 
be entitled to proeeed with his application 
for execution. 

The costs of this appeal will abide the 
result of the application for review in the 
Court below. The hearing fee is assessed at 
three gold mohurs. 

Appeal allowed; Oase remanded, 
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RESPONDENT. 

Hindu Law —Religious and ‘chtritable  trusts— 
Nomination of trustee, right of, by founder's heirs on 
extinction of line of original trustees, 

Per Wallis, C. J. and Abdur Rahim, J.—~Tt is 
competent to the heir of the founder ofa religious 
or charitable trust, in whom the trusteeship has 
vested owing to the failure cf the line of the original 
trustees, to create a new line of trustees. [p. 692, 
col. 2; p. 692, col, 1.] 

Per Srinivasa Aiyangar, J. dissenting.—Whatever 
other rights the founder's heirs may have, they have 
Where a 
founder of a charity commits the management to a 
trustee, the presumption raised or the legal inference 
drawn in cases where he makes no arrangement for 
the management, does not arise; and there is no 
presumption under the Hindu Law, any more than 
under the English Law, that he reserves any right of 
interference or reversion of management after he 
has once definitely placed the properties given by 
him in the possession and management of third 
parties. [p. 595, col. 2; p. 596, col. 1.] 


Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge, 
Ganjam at Berhampore, in Appeal Suits Nos, 
32 and 19 of 1913, preferred against the decrees 
of the Principal District Munsif, Berhampore, 
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in Original Suits Nos. 412 and 455 of 1911 
respectively. 

These second appeals coming on for hear- 
ing on the 20th and 25th September 1916, 
upon perusing the grounds of appeals, the 
judgments and decrees of the lower Appellate 
Court and the Court of first instance, and 
the material papers in the suits and upon 
hearing the arguments of Mr, 4, Krishna- 
swami Atyar, for the Appellant, and of Mr. 
Y. Ramesam, for the Respondent, in both the 
second appeals, and these second appeals 
having stood over for consideration till 
the llth October 1916, the Court (Seshagiri 
Aiyar and Srinivasa ay edgar. JJ.) made 
the following 


ORDER OF REFERBNCE TO 
FULL BENCH. 

The facts found are these: The grand- 
father and the father of the plaintiff, Bavuri 
and Brundavan, acquired certain properties 
on darkhast and dedicated them toa shrine 


which they consecrated in or about the year . 


1887. The plaintiff was admittedly born 
during the lifetime of the grandfather. 
When the shrine was established, one 
Gangadhara Doss Bavaji was appointed to 
perform the pooja in the shrine. The 
grandfather died about 1893. The father 
made his Willin 1908. He has therein 
prescribed the course of devolution regarding 
the trusteeship of the shrine. The plaintiff 
questions the validity of the disposition in 
the Will. 

Before dealing with the main question 
argued in the case, we might dispose of the 
minor contentions. Mr. Krishnaswami Aiyar’s 
contention, that under the Will the plaintiff 
is the trustee, is opposed to the plain 
language of the document. Itis clear that 
the testator intended Sudevi Mata and her 
dissiples to be the trustees; Mr. Ramesam’s 
contention that the dedication was not 
complete during the lifetime of the father 
cannot be accepted. We think. the finding 
of the Subordinate Judge, that Bavuri and. 
Brundavan (the grandfather and the father) 
were joint founders of the mutt,” is supported 
by evidence. The dedication must be taken to 
have been completed in the grandfather’s 
lifetime. 

The main contention related to the powers 
of the father to prescribe the course of 
devolution for the management of the trust, 
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It was contended that as the pujari trustee 
appointed originally died, - the right of 
nomination reverted to the joint founders and 
their heirs, and that it was open to Brundavan 
to have created aline of trustees. In the 


‘first place, if this right is exercisable by ~ 


the heirs, the father alone is not competent 
to exercise the right, as the son was 
admittedly alive at the time., But the more 
serious question is, whether the right of 
nomination acernes to the heirs of the 
founders, 

Under Euglish law, there can be no 
question that after dedication, the founder 
or his heirs would have no right to be or to 
appoint trustees. Is the law different in 
India? It was held in Musammat Jaz 
Bansi Kunwar v, Chattar Dhari Singh (1) 
that where the line of trustees had become 
extinct, the trustesship would vest in the 
founder’s family. No usage is referred to 
inthe judgment, nor is any text of Hindu 
Law quoted in support of this position. 
However, this view has been regarded as 
unassailable by a long course of decisions. 
The Judicial Committee of the Privy 
Council have .recognised the soundness 
of this rule. Gossamt Sri Gridhariji 
v. Romanlalji Gossame (2),: Jagadindra 
Nath? Roy™ v. Hemanta Kumari ~ Debi 
(3) and’ Mohan Lalji v. Tikait Sri 
Gordhan Lalji (%). In none of the cases 
was “there -any 
suggestion that the right ‘of ` “homination 
would vest in the founder's heirs. But the 
Allahabad High Court in Sheoratan Kunwari 
y. Ram Pargash (5) and Sheo Prasad v. Aya 
Ram (6) have laid down that proposition 
on the basis of the ruling of the Privy 
Council in Gossama Sri- Gridharijz- v. 
Romanlalji Gossamz (2). i i 

In Calcutta the exact question did not 
arise for decision. But in Sital Das Babaji 


R. 181; 13 W. R. 396. 
37; 17 0. 3; 18 Ind. Jur, 211; 5 Sar. 
0; 8 Ind, Dec, (N. s.) 541 (P.O). 
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y. Pertap Ohunder Sarma (7), Mr. Justice 
Mookerjee apparently regarded the right of 
nomination as appurtenant to the right of 
management. There are some observations 
in Raj Krishna Dey v. Bipin Bihari Dey 
(8) to the same effeat. 

In Madras, until very recently, there has 


been no definite pronouncement on the 
question. In Sathappayyar v. Perdasam? (9) 
Mr. Justice Muttusami Ayyar had to deal 


with the right of appointing to office of 
trustee claimed by the szenindars of 
Sivaganga. The learned Judge whose 
knowledge of these questions was unique held 
that the founders had only the right to offer 
suggestions for filling up the vacancy and 
that the power of appointment was in the 
Civil Courts. As some donbt was felt 
regarding this position, we sent for the 
decree in the suit and we are satisfied that 
under the desree, the only right reserved to 
the founder’s family was to offer advice. 
When we remember that the learned Judge 
had to consider elaborately the right of 
appointment in the Tiruppanandal Mutt 
case reported as Giyana Sambandha Pandara 
Sannadht v. Kandasami Tambiran (10), it 
is clear that he advisedly held in Sathappay- 
yar v. Periasami (9) that the founder had 
not the right of appointment. Reference 
may be made to another case decided in 
this Court. In Vidyapurna Tirtha Swami 
v. Vidyanidhi Tirtha Swami (11) Bhashyam 
Ayyangar, J., enumerates the classes of 
persons who would have the right of appoint- 
ing in case there is a vacancy. The founder 
and his heirs are not among those mentioned. 
More recently, the learned Chief Justice and 
Coutts Trotter, J., have held that the reverter 
of trusteeship carries with it the right of 
appointment, With all deference, we are 
of opinion that this position requires re-con- 
sideration. 

By the Indian Trusts Ast, section 73, the 
power to appoint new trustees is reserved 
to “the author of the trust, if he be alive 
and competent to contract.” The heirs of 
the author of the trust are not among those 


(7) 3 Ind, Cas. 408; 11 C. L. J. 2. 
(8) 18 Ind. Oas. 961; 40 0. 261 at p. 257; 17 O. J. 
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9) 14 M. 14; 5 Ind. Dee. (n. s.Y 1. 
10) 10 M. 35; 3 Ind. Dec. (N. 8.) 1015, 
(11) 27 M. 435 at p. 457; 14 M. L, J. 105. 
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to whom the power of appointment is given. 
The vesting of the power in the author of 
the trust is in itself a departure from the 
rule of English Law. The exercise of the 
power by the founder’s heirs will lead to dif- 
culties. Is the right to be exercised by all 
the members, or at a family council or by 
the senior in age for the time being? If the 
manager exercises the function and dies, are 
his brothers or the direct lineal heirs to 
possess that right? The introduction of the 
principle of primogeniture in such oase was 
vetoed in Sri Sethuramaswamy Iyer v. Sri 
Veruswami Iyer (12). 

A further question would be, whether the 
right of appointment is a spacies of property. 
We “must take it that the right of trustees- 
ship is property. Can the same ba said of 
the power of appointment? 

We think that in the interests of the trust 
itself, the safer rule will be to leave the 
power of appointment in Courts and not 
to vest them in the founder’s family. Both 
reason and convenience are in favour of 
this position. Bat having regard to the re- 
cent decision already referred to, we think 
it desirable to refer the following question 
for the decision of a Full Bench: 


“Whether it is competent to an heir of the 
founder, in whom the trusteeship has vested 
owing to the failure of the line of the original 
trustees, to create a new line of trustees?’ 





These second appeals coming on for hear- 


ing ‘in pursuance of the above order of 
reference to the Fall Bench on the 
28th and 29th of November 1916, upon 


perusing the above order of reference and 
upon hearing the arguments of Mr. A. 
Krishnaswami Atyar, for the Appellant, and 
of Mr. V. Ramesam, for the Respondent, in 
both the second appeals and these second 
appeals having stood over for consideration till 
thig day, the Court expressed the following 
OPINION, 

Aya: C. J.—The institution of the here- 
ditary office of trustee of religions and 
charitable endowments is in accordance with 
the custom of the country recognized in 
Madras Regulation VII of 1817 and Act XX 
of 1863 and is too firmly established to be 


altered without legislation. It affords, how- 
(12) 4 Ind. Cas. 76; 34 M, 470; 6 M. L. T. 319; 20 
M. L. J. 108. 
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ever, no guarantee of fitness for the exercise 
of the office and may be held largely respon- 
sible for the numerous cases of waste and 
misappropriation of these endowments which 
come before the Court, and, it is to be feared, 
for a still larger number which are never 
brought before it. The exercise and enjoy- 
ment of the office in the event of the succes- 
sive partitions to which families in India are 
liable also present difficulties which are illus- 
trated by Ramanathan Chetty v. Murugapya 
Ohetty (13), which was affirmed by the Privy 
Council in Ramanathan Ohetit v. Murugappa 
Chetti (14). In these circumstances it woull 
perhaps be better if it had never been held 
that on failure of the line of devolution 
prescribed by the founder the trusteeship re- 
verted as an hereditary office to the heirs 
of the founder, But, as observed in the 
order of reference, this view has been re- 
garded as unassailable by a long course of 
decisions, ‘and 1 do. not feel at liberty to 
differ from them. This being so, there is, 
I think, much to be said for the view of the 
Allahabad and Caleutta Courts recognizing 
the right ‘of the founder’s heirs to make 
fresh arrangements for the devolution of}; the 
trust, instead of leaving it to devolve, as other- 
wise it must, in the family of the founder, 
subject to the difficulties as to its exercise 
and enjoyment to which I have already 
alluded. The institution of hereditary trus- 
teeship is held to rest on the intention of 
the donor either expressed in the instrument 
of trust or to be presumed from usage, and 
the doctrine of reverter to the heirs of the 
“donor on failure .of the line of devolution 
prescribed by him must also, it seems to me, 
rest on his presumed intention. This being 
so, I do not see much difficulty in presum- 
ing an intention that the heirs should be at 
liberty to make fresh arrangements for the 
devolution of the trust instead of leaving it 
to devolve in the family, a result which the 
founder had shown himself anxious to avoid. 
In Ramanathan Ohetty v. Murugappa Chetty 
(13), Benson and Bhashyam Ayyangar, JJ., 
were of opinion that, when the office of trustee 
devolved upon the members of a Hindu 
family, it was open to them to settle a 


(13) 27 M. 192. 

(14) 29 M. 288; 10 ©. W. N. 825; 33 T. A. 189; 1 M. 
L. T. 327; 3 A. L. J. 707; 4C. L. J. 189; 16 M. D. J. 
265; 8 Bom, L. R. 498 (P. 0.). 
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scheme for the enjoyment and exercise of the 
office in rotation, and their decision was 
upheld in Ramanathan Oheki v. Mufrugappa 
Chetit (14) by their Lordships of the Judicial 
Committee, who held that the arrangemert 
was one which the parties interested were 
competent to make without applying to the 
Court. That, no doubt, was not a case in 
which the trusteeship had reverted to the 
heirs of the founder on failure of the -line 
prescribed by him. But in such an event 
also it seems to me more convenient and more 
in accordance with the presumed intention 
of the founder to allow fresh arrangements 
to be made instead of leaving the office to 
devolve on the heirs. It might, I agree, be 
still better if it were open to us in such a 
case to exclude the heirs of the founder al- 
together and leave a scheme to be settled by 
the Court. The right of nomination in such 
circumstances appears to have been recog- 
nised by the Court of Sudder Adallat, Madras 
Sudder Dewany Adallat No. 52 of 1857. The 
decision of Muttusami Ayyar, J., in Sathap- 
payyar v. Periasami (9)does not in my opinion 
help eithér side. Whatthe learned Judge did 
was to recogniz2 a right of appointment, not 
in the plaintiff as heir of the founder or 
in the Court, but in the plaintiff and hig ` 
family as the beneficiaries under the trust: 
At page 13 the proper decree is “said to be 
to declare the respondent’s right to appoint 
a person qualified to discharge the peouliar 
trusts as new trustee with the concurrence 
of the members of the family. The statement 
as to the decree in the order of reference was 
made under a misapprehension, as what the 
decree does is to declare the right of the 
plaintiff to nominate with’ the concurrence 
of his family and to direct the properties to. 
be handed over to the person so nominated, 
and in default of nomination to dismiss the 
suit, and this appears to me to have given 
effect to the intention of the learned Judge. 
The other cases are sufficiently dealt with in 
the order of reference and the opinions of 
my learned brothers and it is unnecessary to 
refer to them. I would answer the question 
in the affirmative, 


Arbur Rasim, J.—To my mind the question 
whether the right of nominating a trustee 
toa-Hindu religious endowment vests in the 
heirs of the founder, in the absence or failure 
of a specific provision in the deed of endow. 
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ment or where there are nn) special usages 
or circumstances indicating a different mode 
of devolytion, is concluded by authority and 
must be answered in the affirmative. It is 
not suggested that there is any text sf Hindu 
Law bearing on the point, but the question 
has been the subject of unanimous rulings 
of this Court as well as the Allahabad and 
Calcutta High Courts, the Jater decisions 
being mainly founded on the pronouncement 
of the Judicial Committee in Gossami Sri 
Gridhariji y. Romanlali< Gossami (2), ; 

“To begin with the earlier cases. 
two Madras Sudder Dewany decisions oaited 
by Mr. Mayne in his Hindu Law (paragraph 
440) as negativing theright of nomination 
by the heirs of the founder, all that was 
decided in Case No. 50 of 1851, page 57, was 
that the heirs of a founder were not entitled 
to recover possession of the endowed proper- 
ties from a trustee who had been properly 
appointed or to demand accounts from him. 
The statement that “it is obvious that in 
the manageniedt of charitable institutions, the 
heirs of the founder can have no legal right to 
interfere unless under some special powers 
given to them by the founder,” should not be 
given a wider application. Case No. 52 of 1857 
(at page 152) clearly ruled that on the death 
of the first dharmakartha appointed by the 
founder the Jatter’s heir had the right to 
appoint a fresh trrsatee. In 1870 a Division 
Bench of the OCalentta High Coart, of 
which -Dwarkanath Mitter, J., an eminent 
authority on Hindu law, was a member, 
held in Peet Konwar vy. COhuttur Dharee 


Singh (1), same case—Musammat Jai 
Bansi Kunwar v. Chaltar Dhari Singh 
(1), that where the mutawalld of an 
endowment dies without nominating a 


successor, the management must revert to 
the heirs of the person who endowed the 
property. The endowment in question in 
that case, it may ba mentioned, was made 
by a Hindu for an idol though-the words 
mutawalli and wagf (Muhammadan Law 
terms for trustee and deed of endowment 
respectively) were used in connection with 
the dedication. : 

The principle of the decision in Musammat 
Jat Bansi Kunmar v. Chattar Dhari Singh 
(1) was afi'med by the Judicial Committee 
in Qossami Iré Goddharijt v. Romanlalji 
Gossami (2), where they lay down: “Accord- 
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ing to Hindu Law, when the wership ofa 
Thakur has been founded, the shebactship 
is held to be vested in the heirs of the 
founder, in default of evidence that he 
has disposed of it otherwise, or there 
has been some usage, course of dealing, 
or some circumstances to show a different 
mode of devolution.” It was so held 
also in Surendro Keshub Roy v. Doorga- 
soondery Dossee (15), and the rule was re- 
affirmed in Jagadindra Nath Roy v. Hemanta 
Kumari Debi (3), their -Lordships saying that 
in the absence of evidence astothe terms 
or conditions of the foundation the legal 
inference is that the title to the property 
or to the management and control of the 
property, as the case may be, follows the 
line of tnberitance from the founder. In 
Mohan Dalji v. Tikatt Srv Gordhan Lalji 
(4), they made it clear that the rule 
enunciated in Gossami Sri Gridhariii v. 
Romanlalji Gossamit (2) was subject to the 
condition that the devolution in the ordinary 
line of descent is not inconsistent with or 
opposed to the purpose the founder had 
in view in establishing the worship. 


It is contended that the right of the 
heirs of the founder is limited to their 
holding tha office themselves and does not 
include the power to nominate or appoint 
rn trustee. No such limitation has, however, 
been recognised by the Courts and I am 
not persuaded that it was ever within the 
contemplation of the Judicial Committee, 
Soon after the judgment of the Privy 
Council in the case of Gossami Sre Gridhariji 
v. Romanlali Gossami (2), Muttuswami 
Ayyar, J., had to consider in Sathappayyar 
y. Periasami (9), the precise question now 
raised before ns with reference to a mutt. 
He laid down at page 13: “fn the absence 
of a qualified disciple in whom the right 
of suczession has already vested, the 
beneficiaries, who are the members of the 
zeminiar’s family, are the only persons interest- 
ed in the appointment and entitled as such 
to express an opinion regarding the fitness 
of the proposed new trustee for the office. 
The case is then analogous to that of a 
vacaney arising from the death of a para- 


The 


(15) 19 C. 518 at p. 532; 191. A. 108; 6 Sar, P. O. Je 
150; 9 Ind. Dec. (x. s.} 786 
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proper decree is to declare the respond- 
ent’s right to appoint a person qualified 
to discharge the peculiar trusts as new 
trustee with the concurrence of the rest 
of his family, to direct him to do so 
within a given time, and, upon his doing 
so, to confirm such appointment after 
notice to the other members of the re- 
spondent’s family, aud to direct that upon such 
confirmation the properties in dispute be 
made over to the person newly appointed 
to be administered so as to carry ont the 
trusts ofthe institution in accordance with 
ita usage.” On referring to the decree 
passed in accordance with the above direc- 
tion, it is evident that the suggestion made 
in the order of reference that the deoree 
drawn up by the High Court only declared 
the right of the.heir of the founder “to 
offer advice’ was based on a clear mis- 
apprehension. In fact that was the im- 
portant point on which the decree of the 
lower Court was modified by the High Oourt, 
the modification consisting in declaring the 
right of the Rajah to appoint or nominate 
the parades: subject to confirmation by the 

Court. 

Then, I am unable to draw from the 
passage in Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (11), alluded to in 
the order of reference, any conclusion that 
Mr. Justice Bhasbyam Ayyangar intended 
to negative the right of the heira of the 
founder to make nomination in the case 
of a vacancy. If he intended to lay that 
down, one would have expected him to do 
so in express terms, especially as he was 
one of the Vakils who argued the case 
before Muttuswami Ayyar, J. The learned 
Chief Justice and Coutts Trotter, J., in 
Doraisawmy Pillai v. Sandanathamal (14), on 
the other hand, held that on failure of 
the provision originally made by the founder 
for management of a charitable trust, the 
right to provide for succession to the’ trust 
reverted to him. 


In Sheoratan Kunwari v. Ram Pargash (5) 
the law is taken to be well-settled that 
in the absence of provision for the nomi- 
nation of a trustee, the right to nominate 
vests in the founder of the endowment 


(16) 30 Ind. Cas. 226; (1915) M. W. N. 478; 2 In 
W. 577. 
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and continues to his heirs, and the ruling 
of the Privy Council in Gossami Sri Gridharijt 
v. Romanlalji Gossami (2) is referred to 
as having accepted the principle. The 
rule is followed in Chandranath OChakrabaris 
v. Jadabendra Chakrabarti (17), Sheo Prasad 
y. Aya Ram (6), Gobind Prasad v. Gomti 
(18) and Sukhbir Singh v. Nihal Singh (19). 

That has also been the ccurse of decisions 
in Calcutta. In Rawit Singh v, Jagannath 
Prosad Gupta (20) it was held by Norris 
and Ghose, JJ., following Musammat Jat 
“Bansi Kunwar v. Ch ttar Dhari Singh (1), 
that on failure of the provision for the 
appointment of a sheba: or manager, the 
office reverted to the heirs of the founder. 
Banerji, J.. a very learned Hindu lawyer, 
stated in Jagannath Prasad Gupta v. Runjit 
Singh (21) the rule as enunciated in Musam- 
mat Jat Bansi Kunwar v, Chattar Dhari Singh 
(1) and Gossami Sri Qridharji v. Romanlalje 
Gossamt (2) in general terms, to the effect 
that when there is no other provision for 
the appointment of shebait the management 
of the endowment must revert to the heirs 
of the founder. The same view of the law 
is upheld by Mookerji, J.2in Sital Das Babaji 
y. Pertap Chunder Sarma (7) and Raj Krishna 
Dey y. Bipin Bihari Dey (8). 

In the face of these authorities I feel my- 
self bound to hold that the question referred 
to usis no longer an open. one. Up to now 
there has been no expression of judicial dissent 
from the view of the law expressed in the 
above decisions. 

I may mention that Mr. A. Krishna- 
swami <Aiyar referred us to Narayanan 
Ohettiar v. Lakshmanan Ohettiar (22), where 
it was held that an alienation of the office 
of trustee by the hereditary trustee of a 
temple is absolutely void. But it does not 
seem tome that nomination of a trustee 
by the heirs of the founder, who on the 
failure of the line of trustees indicated by 
the deed of endowment would themselves 
be entitled to act as trustees, is ¿pso facto 
the same thing as alienation of the office’ 


hi 


(17) 28 A. 689; A, W. N. (1906) 173. 
(18) 30 A. 288; 5 A. L. J. 256; A. W. N. (1908) 
132 


(19) 18 Ind, Cas. 282. 

(20) 12 0. 375 at p. 380; 6 Ind. Dec. (N. s.) 255, 
(21) 25 O. 354; 18 Ind. Dec. (Nn. 8.) 237. 

(22) 29 Ind, Cas. 1; 28 M. L. J. 571, 
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of a trustee by the hereditary trustee. It 
is no more an alienation of the office, 
properly speaking, than the provision for 
appointment of a trustee when made by 
the founder himself. 

Nor can it be said that the nomination 
of a trustee by the heirs of the founder 
would not be in accordance with the 
genesis of the Hindu Law relating to trusts. 
That system recognises the hereditary 
principle with reference to. trusteeships, 
such office is liable to partition like ordinary 
joint family property and it has been held 
to be capable of being acquired by prescrip- 
tion. It would doubtless be more in accord- 
ance with modern legal notions to release the 
office of trustee from the domination of 
the joint family and hereditary principles 
relating to tenure of property . and the 
arguments of convenience probably prepond- 
‘erate inthe same direction, At the same 
time I am not convinced that there are 
really insuperable difficulties in working 
out the view which upholds the right of 
the heirsof the founder to nominate and 
appoint trustees. Such of them as arose in 
actual cases have apparently been solved. 

SRINIVASA ÅIYANGAR, J.—The argument 
before the Full Bench in which, however, 
nothing new was said and the further con- 
sideration which I have given to this matter 
have in no way changed the opinion which 
Mr, Justice Seshagiri Aiyar and myself 
expressed in the referring order. It is 
remarkable that in support of the doctrine 
of reversion of the management of trustee- 
ship to the founder or his heirs, which is 
applicable only to charities founded by 
Hindus, no Hindu Law text or commentary 
was cited; and in Musammat Jar Banst 
Kunwar v. Chattar Dhari Singh (i), in 
which the doctrine was first formulated, 
the learned Judges do not treat if as one 
based on Hindu Law or usage. They say 
that as one of the provisions of the trust, 
that which related to the management failed, 
and as the idol cannot manage the property, 
the managership must revert to the heirs 
of the person who endowed the property. 
I am unable to see why it must; in the 
absence of any person nominated for the 
purpose of appointing new trustees by the 
deed of endowment and in the absence of 
a statutory power, the Court will appoint 
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a person to carry out the trusts. (Perry 
on Trusts, section 294). 

A Hindu who makes a gift to an idol or 
founds a charity does not resort to the 
machinery of trusts, but makes a direct gift 
to the charitable object which is conceived 
of as a juridical person; and there is no 
need of incorporation either. In sucha case 
where he does not appoint another person 
to manage the properties so given, or settle 
a scheme for such management, as he is 
entitled to do at the time of the endow- 
ment and asa part of the same transaction, 
the natural presumption or the legal inference 
is, that he intends to manage the property 
himself on behalf of the charity or reserves 
the management to himself, Such manage- 
ment may pass to his heirs by inheritance, 
just as a legal estate of heritance may 
pass in England. That is the utmost extent 
te which the decisions of the Privy Counail 
take us, though no doubt in Gossami Sri 
Gridhartjt v. Romanlaljt Gossami (2), 
Musammat Jat Bansi Kunwar v. Chattar 
Dhari Singh (1) was approved. It is to 
be observed, however, that the principle of 
Hindu Law-——it is here for the first time it 
is said to be a principle of Hindu Law— 
which their Lordships lay down is, “that 
when the worship of a Thakoor has been 
founded, the shebaitship is held to be vested 
in the heirs of the founder, in default of 
evidence that he has disposed of it other- 
wise, or there has been some usage, course 
of dealing, or some circumstances to shew 
a different mode of devolution.” Ina very 
recent case, Mohan Lalji v. Tikati Sri Gordhan 
Lalis (4), their Lordships explained that 
the vesting of the management, in accord. 
ance with the rules of inheritance applic- 
able to private property, “must, from the 
very nature of the right, be subject to the 
condition that the ~deyolution in the or- 
dinary line of descent is not inconsistent 
with or opposed to the purpose the founder 
had in view in establishing the worship.” 
It seems to me fairly clear from the above 
observations that whatever other rights the 
founder’s heirs may have, they had no right 
of nomination; for even if they were in- 
competent to perform the sheba or worship, 
they were not incompetent to nominate 
persons qualified to perform the worship; 
and their Lordships do not appear to con- 
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templute the existence of a power of no- 
mination at all, which power is certainly 
not necessarily appendant to the trusteeship 
or shebattship as is assumed in the Al- 
Iahabad cases, 

The only case in which the foundation of 
this -doctrine of reversion of management 
or the power of nomination is examined is 
Sital Das Babaji v. Pertap Chunder Sarma 
(7). There Mookerjea, J, after stating the 
two propositions, both of them well establish- 
ed; namely, (1) that the devolution of the 
satin ganient of the trust depends upon the 
terms of ifs original sonstitution, whether 
they are proved by direct evidence as, for 
example, the production of a deed of 
endowment, or by proof of usage, (2) that 
the «fice of shebait is held to be vested 
in the founder’s heirs in default of evidence 
that he has disposed of it otherwise, pro- 
ceeded to lay down a 3rd proposition and 
said that ‘from these propositions it neces- 
sarily follows that when a shebazt appointed 
by a founder fails to nominate a su3scessor 
in accordance with the condition or usage 
of the endowment, the management reverts 
to the representative of the founder.” As 
I have said already 1 am unable to see the 
“necessity. Where a founder commits the 
management of the charity to a trustee, 
the presumption raised or the legal inference 
drawn in cases where he makes no arrange- 
ment for the managemenf, does not arise; 
and there is no presumption under the 
Hindu Law, any more than under the 
English Law, that he reserves any right 
of interference or reversion of management, 
after he has once definitely plased the pro- 
perties given by him in the possession and 
management of third parties. In a later 
case, Raj Krishna Dey v. Bizin Bihari Dey 
(8), that same learned Judge, after stating the 
above three propositicns, held that on the 
failure of the scheme of management origin- 
ally provided by tbe founder at the time 
of the foundation, it became incumbent on 
the represeniatives of the founder to make 
an appointment of a shkebatt. Why the 
shebottship did not vest in all the representa- 
tives of the founder according to his third 
proposition is not clear. If it did, the 
decree should be for settlement of a scheme 
providing for the actual exercise of the 
functions of the shebait, by the numerous 
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persons in whom that office vested, as 
suggested in Ramanathan Ohetti v, Murugappa 
Ohetti (14), and not for the appointment 
of a trustee. It appears to me that these 
cases treat the trusteeship or shebastship 
as a species of private property which is 
vested as an absolute estate of inheritance 
in the founder, an estate in fee simple, 
if I may borrow an expression from the 
English Law of Real Property, from out 
of which the founder is entitled to carve 
out a particular estate retaining the reversion, 
which again becomes an estate in possession 
vesting in him or his heirs, as the case may 
be, on the determination of the particular 
estate, the founder or his heirs being en- 
titled either to enjoy it themselves or again 
to carve out a particular estate therefrom. 
This is to some extent natural if we re- 
member that in Northern India private re- 
ligious endowments, as for instance to 
family idols, are very common. That cer- 
tain kinds of ‘shebaitship’ are treated as 
private property capable of being transferred 
by act of parties, and of being actually 
divided into shares, is clear from Tripurare 
Pal vy. Jagat Tarini Dasi (23), wherea . 
devise of shebaztsh p was without question 
assumed to be valid, and from Kunjumant 
Dasi v. Nikunja Bahari Das (24), where its 
partibility was assumed. lt need scarcely be 
pointed out that the office of trustee, as we have 
in this case is inalienable and cannot be 
delegated, and any notion of their alienability 
is contrary to the express decisions of the 
Privy Council as regardsthe trusteeship of 
Eindu religious endowments and religions 
offices. In several cases in this Court 
alienations of the trustee’s office, which could 
have been supported as an exercise of the 
power of nomination, if any such existed, 
were held to be wholly void. 

The assumption made in the Allahabad 
cases that a power of nominating new trustees 
is a right appendant to trusteeship, appears 
to me, with all respect, to be equally contrary 
to settled principles. An appointment of 
new trustees by the existing trustee or 
trustees is in effect nothing less than the 


transfer of the trusteeship, and a power to 
(23) 17 Ind. Cas. 616; 40 I. A. 37; 17 C. W. N. 146 

13 M. L. T. 1; (1913) M. W. N. 34, 170. L. J. 159; 15 

Bom. L. R. 72; 40 0. 274 (P. Ġ.). 

ae 32 Ind, Cas, 823; 22 O. L. J. 404; 20 C. W.N, 
4, 
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appoint new trustees cannot exist unless 
given by the founder at the time of founda- 
tion. (See Perry on Trusts, section 267), 

Modkerjee, J., also compared the 
rights of the Hindu charitable donor or 
his heirs to the rights of the founder of 
eleemosynary corporations. In the first 
place the establishment of an idol, the 
building of a temple, mutt or chaitram or the 
endowment of property for their upkeep 
and maintenance may not be a ‘founda- 
tion’ at alland the principle of Hindu Law 
laid down by the Privy Counsil does not 
appear to be confined to charity corporations. 
Further, though I have no precise notion of 
thé nature of the righis of patronage and 
visitation vested in the private founder and 
his beira, so faras I understand it, such 
rights cannot, from the nature of the case, 
include a right of ncmination of trustees. 
{See Lord Holt’s opinion in Phiiéps y. Bury 
(25).] | 

It remains now to consider the decisions 
of this Court. In Appeal No. 50 of 1850 
the Sudder Court held in general terms 
with reference to a katlas in the famoas 
temple at Madura that the founders’ re- 
presentatives—I am using the term ‘founder’ 
in this judgment generally in the sense 
of donor of property to charity~ had no right 
to interferein any way in the management, 
unless a power was reserved at the time 
of the gift. In Appeal No. 52 of 1857 a 
right to appoint was upheld, as such a power 
was found on the evidence to haye been given 
by the founder. 


The most important case in this Court, 
however, is Sathappayyar v. Pertasami (9). 
That was a case of a private religions endow- 
ment called the Sattappayyar Mutt, which 
was rat established by one of the zemindare 
of Sivaganga. The position of the head 
of the mutt towards the endowment was 
not merely that of a secular trustee; he 
was himself a beneficiary under the endow- 
ment, he being entitled to the income of 
the properties subject to certain disburse- 
ments. The Siyaganga Zemindars and the 
members of their family were beneficiaries 
only in a spiritual sense. The mode of 
successicn prescribed by the original endow 
ment was, for each head cf the mutt called 


(25) (1788) 2 Term. Rep, 346; 100 Ẹ. R. 186. 
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Sathappayyar, to appoint his successor. 
The last Suthappayyar who so _ succeeded 
was found guilty of breach of trust and 
was removed, and there was a vacancy 
which could not be filled in aecordance 
with the prescrited mode. The zemzndar 
of Sivaganga, the sole heir of the founder,— 
Sivaganga isan impartible zemindari — prayed 
for possession of the endowed properties in 
order that they may be delivered over to 
another guru to be appointed by him. It 
is not clear from the plaint whether he 
claimed the reversian of management or a 
right of appointment. The right of the 
plaintiff zemindar is discussed in several 
places in the judgment. At page 7 of the 
report Muttusamt Ayyar, dJ., than whom no 
one knew more of the religious and charit- 
able institutions of this part of the country, 
said that Exhibit 1,” the deed of endowment, 
“shows that the land in dispute was given 
for a specific religious purpose .in order 
that that purpose might be carried out in 
perpetuity for the benefit of the grantor’s 
family, and the respondent, as the repre- 
sentative of that family for the time being, 
is entitled to step forth when that purpose 
is neglected and the produce of the land is 
misapplied, and to ask the Court to prevent 
the misappropriation, and to see that the 
income of the endowment is applied to 
its legitimate purposes.’ This passage does 
not necessarily mean that as representative 
of the founder the plaintiff was only 
entitled to invoke the power of the Court, 
but that that evidently was his opinion 
will be clear frora other portions of his 
judgment. At page 12 he expressly negativ- 
ed the right of reversion of management 
and the reason which he gives, viz., that on 
the construction of the deed of endowment 
no such right can be deduced, corclusively 
shews that that very learned Judge never 
imagined that under the Hindu Law there 
was any such reversion on the failure of 
the original line of trustees. The next 
paragraph is equally important. The frst 
Court’s decree, which is set out at page 3 
of the report, declared that a trustee would 
be appointed by the Court ofiter consulting the 
wishes of the plaintiff, the zemindar, and the 
defendant, the dismissed trustee. The zemin- 
dar, tbe respondent, insisted that the 
dismissed trustee should haye no yoice 
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in the appointment, and that was allowed. 
He further claimed that the power of 
appointment vested in the zemindar for the 
time being, that is, the heir of the founder. 
This again was negatived, for the right of 
nomination allowed to him was in his 
capacity of one (though the most important) 
of the beneficiaries, and the sonscurrence 
of ali the other beneficiaries was required. 
Even this right of nomination conceded to 
the beneficiaries, not be it noted to the 
heirs of the founder, appears to be nothing 
more than a consultation of their wishes, 
though the decree is in a more positive 
form; in fact the learned Judge at page 
12 states in terms that the only right which 
the plaintiff had was the right of a be- 
neficiary under a private trust which is 
declared in section 60 of the Indian Trusts 
Act. That that was the opinion of Best, 
J., is clear; for he agreed in dismissing the 
memorandum of objections of the plaintiff 
zemindar, except in so faras it related to the 
dismissed trustee having a voice in the ap- 
‘pointment of a new trustee. The reference to 
the decree in the order of reference was, 
however, made under a misapprehension, 


I have dealt with this oase at some length, 
as I consider that this decision is authority 
against the propositions laid down by 
Mookerjee, J , though it is cited by him as 
supporting those propositions. For the same 
reasons I am unableto agree in the judg- 
ment in Poratsawmy Pillai v. Sandanathammal 
(16) on this point, where moreover the right 
of nomination of fresh trustees was conceded 
to a Christian settlor, I would, therefore, 
answer the question in the negative. 


Reference answered affirm atively, 
¥, R. P, 


CALCUTTA HIGH COURT, 
FULL BENCH. 


APPEAL FROM ORIGINAL Decree No, 
or 1916. 
May 11, 1917. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir John Woodroffe, 

Kr., Justice Sir Asutosh Mookerjee, Kr., 

Justice Sir Charles Chitty, KT., and 
Mr. Justice Teunon. 

ABDUL KARIM ABU AHMED KHAN 
GHAZNAVi—Derenpant— APPELLANT 
versus 
Toe ALLAHABAD BANK, Lrtp,— PLAINTIPE 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 107, 151, 
O. XLI, r. 28—Remand, power to order—Inherent 
jurisdiction of Court, when to be tnvoked—Rules of 
Code, whether govern sections. 

The powers of an Appellate Court as regards 
remand are not limited to the specific case mentioned 
in Order XLI, rule 23, Civil Procedure Code. But 
a Court, in the exercise of its inherent jurisdiction 
to do what is right and necessary, may order a 
remand in cases other than those covered by Order 
XLI, if justice so requires it. [p. 600, col. 1; p. 60), 
col. 1; p. 602, col. 1; p. 604, col. 1; p. 606, col. 1.] 

Whether justice does require a Court to invoke 
its inherent jurisdiction for the purpose of ordering 
a remand must be determined by that Court with 
reference to the particular facts of the case and the 
rule of law that the Court cannot invoke its 
inherent jurisdiction where there is a provision in 
the Code, whether by way of remand or otherwise, 
which, if applied, will meet the justice of the case. 
[p. 601, col. 1.] 

Per Woodroffe, J—The body of the Code creates 
jurisdiction while the rules indicate the mode in 
whieh itis to be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
rules, either as existing at the date of publication 
of the Code or as altered or added to subsequently. 
Therefore, the power of remand under section 107 is 
limited to the case described in Order XLI, rule 28, 
[p. 600, col. 1.) 

Per Mookerjee, J.— Order XLI, rule 23, cannot be 
regarded asa limitation on the power of remand 
recognised in section 107 in the sense that the 
power to remand can be exercised only in the 
contingency mentioned in Order XLI, rule 23. [p. 
602, col, 1.) 

Nothing in section 107, Civil Procedure Code, 
restricts in any manner the application of the 
principle of inherent power recognised by section 161. 
[p. 602, col. 1.] 

Tohra Bibi v. Zabeda Khatoon, 7 Ind. Cas. 75; 12 
C. L, J. 868; Gora Chand v. Basanta Kumar, 12 Ind. 
Cas. 684; 15 C. L., J. 258; Meah Uzir Ali Sardar v., 
Savai Bekara, 32 Ind. Cas. 791; 43 C. 938; 200. W. N. 
547, Mani Mohan Mandal v. Ramtaran Mandal, 33 
Ind. Cas. 329; 43 C. 148, approved. 

Nabin Chandra Tripati v. Pran Krishna Dey, 20 
Ind. Oas. 89; 41 C.108;18 C.L. J. 618, dissented 
from, 
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_ The exercise of inherent power oan only be 
invoked where the Court is satisfied that the specific 
provisions of the Code are not sufficient to meet the 
necessities of the case. [p. 603, col. 1.] 

Per Teunon, J.—Where there has been in the first 
Court a fair and honestly conducted trial, a case 
should under section 107, Civil Procedure Code, be 
remanded, in other words, a de novo trial should 
be directed, only where Order XLI, rule 28, is applic- 
able, that is to say, where the Trial Court has 
disposed of the suit upon a preliminary point, But 
in exceptional cases where it may be said that in 
effect there has been no proper trial at the first 
Court, ib isopen to the Appellate Court in the 
exercise of its inherent jurisdiction, for which section 
15t ofthe Code now makes express provision, to 
direct a remand or are-trial, [p 604, col. 2.] 


Full Bench reference by Sanderson, C. J., 
and Mookerjee, J., in application for review 
of judgment, in appeal against the decision of 
Mr, Justice Fletcher, dated the Ist February 
1916, sitting on the Original Side. 

ORDER OF REFERENCE TO 
FULL BENCH. 

“In view of the conflicting decisions of this 
Court [in the cases of Tohra (Zohra) Bibi v. 
Zabeda Khatoon (1), Gora Chand v, Basanta 
Kumar (2), Meah Uzir Ali Sardar v. Savai 
Behara(3), Upendra Ohandra v. Shaikh Sabhan 
(4), on the one side, and the cases of 
Nabin Ohandra Tripati v. Pran Krishna Dey 
(5), Mant Mohan Mandal y. Ramtaran Mandal 
(6), on the other side} we refer the 
following question for decision by a Full 
Bench, namely, whether the power of the 
Appellate Court with regard to a remand 
under section 107 of the Code of Civil 
Prosedure is restricted to the case spesi- 
fied in Order ALI, rule 23 of the same 
Code, or whether it is competent to the 
Appellate Court to remand a case in which 
in the opinion of that Court there has been 
no proper trial,” 

Mr. B. ©. Mutter, Officiating Advocate- 
General (with him. Mr. O. C. Ghose), for 
the Appellant. 

Mr. Buckland, for the Respondent. 

OPINION. 

Sanperson, O. J.-1 think the references 
may conveniently be considered in two parts. 

FKirst—whether the powers of the Appel- 
late Court with regard to a remand under 


(1) 7 Ind. Cas. 75; 12 0. L. J. 368. 
(2) 12 Tnd. Cas. 684; 15 C. L. J. 258. 
(3) 32 Ind, Cas. 791; 43 C. 938; 20 C. W. N. 547. 
(4) Li Ind, Oas. 188; 15 0. L. J. 6. 

_ (5) 20 Ind, Cas. 89, 410. 108; 18 0. L. J. 613. 
(6) 33 Ind, Cas, 829; 48 0. 148, 


section 107 of the Code of Civil Pro- 
cedure of 1908 is restricted to the case 
specified in Order XLI, rule 23, and 2nd 
-Whether it is competent to the Appellate 
Court to remand a case in which in the 
opinion of the Court there has been no 
proper trial. 

As regards the first part: 

In order to ascertain the intention of 
the Legislature on this point, [ think it 
is useful to examine the state of the 
law at the time the 1908 Code was 
passed, 

Under the Civil Procedure Code of 
1882 the section which corresponded in 
effect to Order XLI, rule 28, was 562. 
That section, however, was followed by 
564 which provided that “The Appellate 
Court shall not remand a case for a 
second decision except a9 provided in section 
562,” . 

Section 566 of the 1882 Code sorres- 
ponded to Order XLI, rule 25, of the 
present Code. 

It had-been held that though the Code 
of ‘Civil Procedure of 1882 bound all 
Courts as far as it went, it was not 
exhaustive. and did not affect previously 
existing powers, and that in matters with 
which it did not deal, the Court would 
exercise inherent jurisdiction to do that 
justice between the parties which was 
warranted by the circumstances and which . 
the necessities of the case required and 
that in spite of the express provision of 
section 564 the Appellate Court was not 
precluded from remanding a suit in a 
case to which- neither section 562 nor 
section 566 applied. See Habib Bakhsh v. 
Baldeo Prasad (7) and Hukum Chand Boid v. 
Kamelanand Singh (8). 

The law being as stated above with 
regard to the power of remand, the 1908 
Civil Procedure Code was passed. 


The scheme of this Code is different 
from that of 1882. A general power is 
given by section 107, which is made by 
its terms subject “to such conditions and 
limitations as may be prescribed” (which 
means prescribed by rules) and the pro- 
visions of sections 562 and 566 of the 


(7) 23 A. 167; A. W. N. (1991) 39. 
(8) 33 C. 927; 3 Q: L, J. 67. 
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ald Code are in effect reproduced in 
Order XLI, rule 28 and rule 25, and section 
544 has not been re-enacted either inthe 
Code itself or in the rules. 

Further a new section applicable to this 
matter, viz., section 151, was introduced. 
This section is as follows:—‘ Nothing in 
. this Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court.” 

Jn my judgment it was not the inten- 
tion of the Legislature in the Code of 
1908 to. limit the powers of remand to 
the case specified in Order XLI, rule 23, 
but that it intended to and did recognise 
and preserve such powers as had been 
exercised theretofore. 

I think it may fairly be argued that 
under section 107 read by itself, and 
having regard to the words “subject to 
such conditions and limitations as may 
be prescribed”, the power cf remand is 
limited to the case described in Order 
XLI, role 23: but that does not dispose 
of the matter, for that section must be 
read together with section 151, which not 
only recognises but expressly preserves 
the inherent powers of the Court to make 
such orders as may be necessary for the 
ends of justice. 

The question whether it is necessary 
for the ends of justice to exercise such 
powers of remand must depend upon 
the circumstances of each particular 
case, and in exercising such jurisdiction the 
Court must no doubt be careful to see 
that its decision is based on general legal 
principles and subject to the rule that if 
the Code does contain specific provisions 
which would meet the necessities of the 
ease In question, such provisions should be 
followed and the inherent jurisdiction should 
not be invoked. l 


In my judgment, therefore, the powers 
of the Appellate Court as regards remand 
are not restricted to the case specified in 
Order X LI, rule 23, but the Court, by reason 
of its inherent jurisdiction, recognised and 
preserved in the -Code as above mentioned, 
may order a remand in cases other than 
the case specified in Order: XLI, rule 23, 
if if be necessary for the enda of justice. 


‘new Onde. 


As regards the seennd part of the re- 
ference I think on turther consideration 
that it is couched in too general terms, 
and that an answer to snch a general 
question might lead to difficulty and mis- 
apprehension and inasmuch as the answer 
to the first part of the reference is really 
sufficient to dispose of the matter, I do not 
think it is unecessary to give a specific 
answer to the second part of the reference. 


WOODROFFE, J. The referenee raises two 
questions, firstly, whether the Court’s power 
of remand under section 107 is restricted 
to the case specified in Order XLT, rule 23, 
of the Ccde, and secondly, Gf the answer 
be in the negative) whether it is competent 
to the Appellate Court to remand a case 
in which, in the opinion of that Court, 
there has been no proper trial. These two 
matters should, I think, be kept distinct. 
As regards the first part of the reference, 
the power to remand is sought to be based 
both on section 107 of the Code and on 
the inherent jurisdiction. In my opinion, 
section 107 cannot be relied upon as giving 
further powers than those which are 
specifically meutioned in the rules. 
question of the relation betaeen the body 
of the Code and the rules has been dis- 
cussed in Mani Mohan Mandal v. Ramtaran 
Mandal (6) by Sir Lawrence Jensins, C. J. 
who took part in the framing of the 
I. agree with what is there 
said and I need not repeat the whole of 
it. The body of the Code creates jurisdic- 
tion while the rules indicate the mode in 
which it is to be exercised. The body of 
the Code most, therefore, be read in con- 
junction with the rules either as existing’ 
at the date of publication of the Code, or 
as altered or -added to subsequently. A 
contrary view might lead to difficulties, 
for (to take an example) it might be urged 
that section 114 of the Code gave the 
Court power to entertain a review in cases 
not covered hy Order XLVII, rule !. I think, 
therefore, that the power of remand under 
section 107 is limited to the case described 
in rule 23, Order XLI If this were-not 
so, the rules would be unnecessary, for the 
general power of remand wonld cover not 
only Order XLI, rule 23, but evary other 
conceivable case. But Sir Lawrence Jenkins, 
went on to say; "and this is the genera] 


This . 
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rule, except under special conditions which 
have no application in the sirenmstances 
of the case.” What is it which authorises 
the Court to act in such cases? In my 


opiniou, we must invoke in such a case the | 


inherent powers of the Court whick are 
both recognised and saved by sestion 151 
of the. Code. I have dealt with this ques- 
tion, whether the Code is exhaustive or not 
and whether the Court has inherent jurisdic- 
tion to pass such orders as justice requires, 
in my judgment in Hukum Chand Boid vy. 
Kamalanand Singh (8) and T, therefore, do not 
repeat what I have said there. Doubtless 
this exercise of inherent jurisdiction must 
be exercised with care, subject to the general 
legal principles and to the condition 
that the matter is not one with which 
the Legislature has so specifically dealt as 
to preclude the exersise of inherent power. 
But it is argued here that the Code has 
dealt with the subject of remand and kas, 
therefore, indicated that it is not to be 
ordered except in the one specific instance 
mentioned in Order XLI, rule 23. I am 
not prepared to hold this,—the more so 
that section 554 of the previous Code has 
not been re-enacted. The mere fact that 
section 107 deals with remand does not 
exclude the Court’s inherent jurisdiction to 
make orders of remand in cases other than 
those covered by Order XLI, rule 22. I 
am of opinion, therefore, that the powers 
of the Appellate Court as regards remand 
are not limited to the specific case men- 
tioned in Order XLI, rule 23, and that 
the Court, under its inherent jurisdiction 
to do what is right and necessary, may 
order a remand in cases other than those 
covered by that order if justice so requires 
it, Whether justice does require a Court 
to invoke its inherent jurisdiction, must be 
determined by that Court with reference 
to the particular facts of the case and the 
rule of law that a Court cannot invoke an 
inherent jurisdiction where there is a pro- 
vision in the Code, whether by way of 
remand or otherwise, which, if applied, will 
meet the justice of the case. The merits 
of the particular application out of which 
this reference arose are not before us, 

The second part of the reference 
is in such wide terms that I feel a 
difficulty in answering it in @ manner 


which will not lead to misapprehension. 
Thus the words a “proper trial” might 
include cases within Order XLI, and an 
answer inthe affirmative might enable the 
Courts to order wrongly a new trial, although 
the particular case ought to be dealt with 
under the provisions of Order XLI, It is 
the less necessary to do so as the Advocate- 
General has stated that he will be satisfied 
with a decision given on the first part of the 
reference. 

MOOKERJEH, J.—The question referred for 
decision has been framed in the following 
terms: “Whether the power of the Appellate 
Court with regard to a remand under 
section 107 of the Code of Civil Procedure 
is restricted tothe case specified in Order 
ALI, rule 28, of the same Code, or, whether 
itis competent to the Appellate Court to 
remand a casein which, in the opinion of 
that Court, there has been no proper trial.” 


I shall confine myself to an examination 
of the first branch alone of the question 
formulated; for, if it is answered in the 
negative, thesecond does not arise, while if 
it is answered in the affirmative, the second 
need not be considered, as it is uot necessary 
for our present purpose to specify the limits 
of the power of remand, if such power is 
capable of exercise in cases other than those 
contemplated by Order XLT, rnle 23. 


Section 107 recognises the power of an 
Appellate Court to remand a case, but such 
power is expressly made subject to such 
conditions and limitations as may ke 
prescribed, that is, prescribed by rules and 
forms contained in the First Schedule or made 
under section 122 or section 125 [section 2, 
slauses 16 and 18]. This, in my opinion, 
does not necessarily imply that wherever 
there is a provision in the rules relating 
to the matters mentioned in the section, the 
provision is by way of condition or limitation; 
whether a particular rule has or bas not this 
effect must clearly depend on its terms. 
This is not inconsistent with the view 
indicated by Jenkins, O. J., in Manz Mohan 
Mandal v. Ramtaran Mandal (6), that the 
body of the Code creates jurisdicticn while 
the rules indicate the mode in which it is to 
be exercised, which, it ig important to obser ve, 
is essentially different from the view adopted 
by Stephen, J, in Natin Chandra ‘Tripati y, 
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Pran Krishna Dey (5), that the sections lay 
down general principles while the rules 
provide the means by which they oan be 
applied and they cannot be otherwise applied 
as the rules restrict the provisions contained m 
the sections. Ido not read Order XLI, rule 23, 
as a limitation on the powerof remand 
recognised in section 107, in the sense that 
the power to remand can be exercised only 
in the contingency mentioned in Order XLI, 
rule 23. Apart from this, it seems to me 
to be incontestable that section 151, which 
embodies a statutory recognition of the 
inherent power ofa Court to mate such 
orders as may be necessary for the ends of 
justice, gives ample authority to the Coart 
to make an order of remand in cases not 
comprised within Order XL‘, rule 23, where 
the Court is satisfied that such order is 
necessary for the ends of justice. Section 
151 does not recognise a new principle; it 
embodies a doctrine whish had been 
enunciated by Sir Barnes Peacock in Hurro 
Ohunder Roy Ohowdhry v. Shoorodhonee Debra 
(9), and was re-stated and re-affirmed by 
Woodroffe, J., and myself, in Panchanan 
Singha Roy v. Dwarka Nath Roy (10) and 
Hukum Chand Boid v, Kamalanand Singh (8). 
I feel no doubt whatever that nothing in 
section 107 restricts in any manner the 
application of the principle of inherent power 
recognised by section 151. This was the 
view adopted by me, after careful considera. 
tion and in concurrence with Carnduff, J, in 
Tohra (Zohra) Bibi v. Zabeda Khatoon (1) and 
Gora Ohand v. Basanta Bumar (2). Isee no 
reason to depart from that view, which has 
been subsequently followed in Upendra 
Chandra v. Shaikh Sabhan (4) and Meah 
Uzir Ali Sardar v. Savat Behara (3), The 
decision of Jenkins, O. Jọ, and N. R. 
Chatterjea, J., in Mant Mohan Mandal v. 
Ramtaren Mandal (6), also recognises the 
power of a Court of Appeal to ordera remand 
under special conditions not imeluded in 
Order XLI, rule 23. I respectfully dissent 
from the contrary view expressed by Stephen 
and Mullick, JJ., io Nabin Chandra Tripati 
y. Pran Krishna Dey (5). That tbe Code 
itself recognises the power ofa Court to 
direct a remand in circumstances other than 


(9) 9 W. R. 402 at p. 406; B. L. R. Sup. Vol. 985. 
(10) 3 0. L. J. 29. 


those specified in Order XLI, rule 23, is clear 
from the terms of section 99. Iam fortified 
in my conclusion by an examination of the 
condition of the lawas it stood under the 
Coleof 1852. Section 564 explicitly provided 
that the Appellate Court shall not remand a 
case for a second decision except as provided in 
section 562; yet, the Courts had repeatedly 
glaimed a power to direct a remand in 
circumstances not inoluded in section 
562. The Court sometimes traced the 
source ofthis authority to its inherent power 
to make such orders as might be needed for 
the ends of justice, as in Perumbra Nayar v. 
Subrahmenian Pattar (11), but on other 
occasions the Court, apprehensive as it were 
to invoke its inherent power, treated the 
authority as involved by implication in one or 
other of the provisions of the Code, for 
instance, in Habib Rakhsh v. Buldeo. Prasad 
(7). See also Jadab Gobinda Singh v. Anath 
Bandhu Saha (12). While the law was ‘in this 
condition, the Legislature took two significant 
steps, namely, first, they refrained to reproduce 
in the Code of 1908 the restrictive provision 
contained in section 564, and, secondly, they 
introduced in the Code of 1938 section 151, 
which recognises in explicit terms the inherent 
power of a Court to make sush orders as may 
be necessary for the ends of justice, The 
only inference legitimately deducible from this 
history of the legislation on the subjeet is 
that the Legislature intended to place beyond 
all doubt and dispute the authority ‘of an 
Appellate Court to direst a remand and re- 
trial in sases other than those comprised in 
Order XLI, rule 23, where the Coort is 
satisfied that such order is necessary in the 
ends of justice. There is, on the other hand, 
the significant fact that sections 584 and 585 
of the Code of 1852, which enumerated the 
grounds fora second appeal and prescribed a 
restriction that a second appeal did not lie on 
any other ground, re-appearas sections 100 and 
101 of the Code of 1908. The view that a Court 
of Appeal is competent to direst a remand and 
re-trial in a case not covered by Order XLI, 
rule 23, if the Court is satisfied that such an 
order is necessary in the ends of justice, has 
been adopted in other High Courts under the 
Code of 1908: Narottam Rajaram y. Mohanlal 


(11) 23 M. 445; 10 M. L. J. 61; 8 Ind. Dec, (N. 5.) 
12 


712, 
(12) 6 Ind. Oas. 998; 37 0, 171, 
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Kahandas (13), Kuppelan v. Kunjuvallé (14), 
Vemula Jambalaya ‘vy. Iskala Rajamma (15). 
It is undeniable that exceptional cases, not 
capaBle of exhaustive enumeration or classifi- 
cation, do sometimes occur in which defects 
of trial are so radical as to be incurable other- 
wise than by a re-trial de novo. Ina sase of 
this decription, it is incumbent on the Court 
of Appeal fo exercise its inherent power to 
make such orders as, in its opinion, are 
required in the ends of justice. The exeraise 
of such inherent powers can only be. invoked 
where the Court is satigfied that the specific 
provisions of the Code are not sufficient to 
meet the necessities of the case. The Court 
of Appeal is invested with plenary powers 
‘to correct errors of procedure committed 
by the Trial Court, as is clear from an exami- 
nation of rnles 24—29 contained in Order 
XLI of the Code. These provisions cannot 
be arbitrarily disregarded on _ well-estab- 
lished principles, which regulate the exer- 
cise of inherent power by a Court of Justice, 
as explained in the judgments.in Hukum 
Chand Boid v. Kamalanand Singh (8) 
and Panchanan Singha Roy v. Dwarka Nath 
Roy (10); but where the Court of Appeal is 
satisfied that the correction of the omissions 
or defects in the trial is not reasonably 
practicable by resourse to one sor other of 
the provisions mentioned, that is, where it 
is clearly apparent that the Appellate Court 
cannot itself satisfactorily dispose of the 
suit on the merits by the adoption of the 
specific procedure mentioned in rules 24—29, 
a remand for re-trial is not only permissible 
but obviously incumbent on the Court. 
This view has been’ followed in practice in 
this Court for a long series of years, and 
this is obviously a easefor the application 
of the maxim cursus curse est lex curie. 
In wy opinion the reference should be 
answered in the terms mentioned in the 
judgment of the learned Chief Justice. 
Caitty, J.— The following- question has 
been referred for decision by the Full 
Bench:— Whether the power ofthe Appellate 
Court with regard to a remand under sestion 


(13) 17 Ind. Cas. 891; 37 B. 289; 14 Bom. L, R. 
1154, ; 


(14) 9 Ind. Cas. 790; 9 M, L. 'T, 373; (1911) 1 M. 


W. N. 199. 


(16) 15 Ind. Oas. 859; 36 M. 492; (1912) M. W. N. 


1000; 24 M. L, J. 512, 


107 of the Code of Civil Procedure is restrist- 
ed to the case specified in Order XLI, rule 
23, of the same Code, or whether it is com- 
petent to the Appellate Court to remand a 
case in which in the opinion of that Court 
there has been no proper trial,” These are 
really two separate questions, to which it 
would be inconvenient if nob impossible to 
give a single answer. 


Dealing with the first part of the question 
I confess that I was at first sight inclined to 


think that Order XLI, rule 24, while pres- 


cribing a condition to a remand under section 
107 (1) (b), did not impose any limitation on 
the power of an Appellate Court under that 
section. There are no words of limitation to 
be found in rule 23. As was said hy the Court 
in Tohra (Zohra) Bibi v. Zabeda Khatcon (1), 
“Rule 23 makes provision for a particular 
contingency, but clearly its scope is neither 
exclusive nor all-embracing.” Section 99, 
also, which precedes section 107 and which 
forbids a remand under ce tain circumstances, 
seemed to me to imply that there may be 
eases of remand not covered by Order XLI, 
rule 23. On.the other hand, however, it may 
be reasonably urged that if Order XLI, rule 
23, merely prescribes ons contingency, in 
which a remand may be made, and leaves 
the general provisions of section 107 other- 
wise unfettered in this respect, then rule 
23 is wholly unnecessary and superfluous, 
and the same might also ba said of 
the other rales which ragulate the powers 
of an Appellate Court conferred by section 
107, viz , rules 25 to 29 inclusive. It is obvious 
that this cannot have been the intention 
of the Legislature, which framed the present 
Code and rales together. It may be noted 
that by Order XLIII, rule I (u), the right 
of appeal is given only against an order 
under Order XLI, rule 23, remanding a 
case. This indicates that the only .order 
of remand under section 107 (1) (b', con- 
templated by the Code and rules as framed, is 
one made under Order XLI, rule 23. I had 
the advantage of reading the judgment of 
Woodroffe, J, and I agree with what he 
has said in this connestion. This was also 
the view expressed by the late Chief Justice 
Sir Lawrence Jenkins in the case of Mani 
Mohan Mandal v. Ramtaran Mandal (6), and 
his opinion is entitled to all the more weight 
as he was in a great measure responsible 
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for the Code of Civil Procedure and the rules 
as they now stand, 

It follows that the first part of the 
question must be answered in the affirmative, 
but the matter does not end there. I 
entirely agree that while the power of 
remand given to an Appellate Court by 
section 107 (1) (b) is restricted by Order 
ALI, rule 23, the inherent power of the 
Court, which is expressly reserved to it by 
section 15!, may be invoked to enable it to 
make an order of remand in circumstances 
which are not provided fer by the Code 
or the rutes. This power mnat be exercised 
with the greatest caution. It must not 
be exercised to enable the Court to pass 
an order contrary to the provisions of the 
Code or the rules. Nor can it properly 
be exercised in circumstances where the 
Code orrules provide an adequate remedy, 
as for example in the case of Mani Mohan 
Mandal yv, Ramtaran Mandal (61! above cited, 
which was a case of addusing additional 
evidence. A good example of a oase to meet 
which there is no provision in the Code or 
rules is Tohra ' Zohra’ Bibi v, Zabecda Khatoon 
(1), also above cited, which is the earliest 
of the oases now under review. Sir Law- 
rence Jenkins no doubt had this in mind 
when he said: “These rules provide that 
in the sase of a lower Appellate Court the 
power of reversal and remand is limited to 
the position described in rule 23, Order XLI. 
And this is the general role except under 
special conditions which have no application 
in the circumstances of this case.” In this 
view of the matter the prohibition on 
remands contained in section 99 also becomes 
intelligible. 

I do not think that the ` second 
part of the question can be properly an- 
swered by this Full Bench. The expres- 
sion ‘case in which in the opinion of the 
Appellate Court there has been no proper 
trial” opens up questions of fact, into 
which this Bench eannot go. It iş, 
however, unnecessary to discuss.the matter 
further, as the learned Advocate-General 
stated that he wonld be content with an 
anawer to the first question. 

Teunon, J.—This reference arises out of 
an application for review of the judgment 
delivered in Appeal No. 27 of 1916, and 
the question referred to the Full Bench 


has been stated in the following terms: 
namely, whether the power of the Appellate 
Court with regard to a remand under 
section 107 of the Code of Oivil Proc&dure 
is restricted to the care: specified in Order 
XLi, rule 22%, of the same Code or whe- 
ther it is competent to the Appellate Court 
to remand a casein which, in the opinion 
of that Court, there has been no proper 
trial. 

Section 107, sub-section (1), of the Code 
provides» that subject to such limitations 
and eonditions as may be prescribed an Appel- 
late Court shall have power — 


(a) to determine a case finally, 

(b) to remand a case, 

(c) to frame issues and refer iei for trial, 

(d) to take additional evidence or to require 
such evidence to be taken, 


For the purposes of this reference sub- 
section (2) may be disregarded. 

The limitations and conditions prescribed 
are to be found in the rules contained in 
the First Schedule to the Code; that is, in the 
rules contained in Order XLI. 

It is now well settled thet as regards mat- 
ters specifically dealt with by the Code, the 
provisions of the Code are exhaustive. It 
would seem to follow that when an Appellate 
Court finds itself unable to arrive ata final 
determination, it should deal with the case 
under one or other of the sub-clauses (b), 
(c) and (d) in accordance with the circum- 
stances set out in the appropriate rule. 
A case should, therefore, be remanded, in 
other words, a de noro trial should be 
directed, only where Order XLI, rule 23, is 
applicable, that is to say, where the Trial 
Court “has disposed of the suit upon a pre- 
liminary point.” 

In the course of the argument before us 
some stress was laid upon the omision from 
the present Code of the express prohibition 
of a de novo trial in other cases which was to 
be found in section 554 of the Code of 1882. 
To this omission Iam unable to attach any 
great importance, as in the view I take the 
provisions cf section 564 of the last Code 
have been in t fect incorporated in the wider 
language used in the opening clause of 
section 107 (1), that is to say, in the 
words “subject to such limitations and con- 
ditions as may be prescribed,” 


Vol. XLT] 


INDIAN CASES 


665 


CHUNDURU CHINA V. NERALLA VENKATA SUBBA RAO. 


I have set out above my view as to 
the general rule. 


But section 107 contemplates and pro- 
ceeds on the assumption that there has 
been in the first Court a fair and honestly 
conducted trial. But - other exéeptional 
cases may be conceived. It may be found 
that the Trial Judge was disqualified by 
personal interest; or that owing to the 
attitude assumed by the Judge, either 
party has been precluded , from: putting 
forward his case. In such cases and 
in other cases, where for instance a minor 
has been improperly treated as a major, 
in all such cases (and I attempt no ex- 
haustive enumeration of such special con- 
ditions) where it may be said that in 
effect there has” been no trial, it is neces- 
sarily open to the Appellate Court, in the 
exercise of the inherent jurisdiction, for 
which section 151 of the Code now makes 
express provision, to direct a remand or 
a re-trial. 


Of the six cases decided by this Court 
that have been cited in the order of reference 
or discussed in the argument before us, three, 
namely, Tohra (Zohra) Bibi v. Zabeda Khatoon 
(1), Upendra Ohandra v. Shaikh Sabhan (4), 
Meat. Uzir Ali Sardar v. Savai Behara (9), 
it may be observed, are oases where after 
adding parties the Appellate Court directed 
a de rovo trial. A remand in such cases 
may perhaps be supported under the pro- 
visions of Order XLI, rule 23, tbe trial 
having been vitiated by the first Court’s 
erroneous decision on the preliminary ques- 
tion of non-joinder and by the absence 
of the assistance which the added party 
was in a position to give. Otherwise the 
decision is justified under section 151 of 
the Code. These three cases, the case of 
Gora Ghand y. Basanta Kumar (2) and the ob- 
servations of Jenkins, C.J, in Mani Mohan 
Mandal v. Ramtaran Mandal (6) support in 
my opinion the view I take. The remain- 
ing case, Nabin Chandra Tripati v. Pran 
Krishna Dey (5), may possibly be said to 
be against it, but it is doubtful whether 
in that case the learned Judge had in 
view the exceptional circumstances which 
may make recourse to section L51 necessary. 


For the above reasons and subject to the 
foregoing observations, my answer to both 


branches of the question referred tous is 
in the affirmative. 
Hirst part of reference 
answered affirmatively, 
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MADRAS HIGH COURT. 
ArpgaL No. 194 or 1915. 
January 31, 1917. 

Present: — Justice Sir William Ayling, Ki.. 
_ and Mr. Justice Srinivasa Aiyangar, 
CHUNDURU CHINA LAKSHMINARA. 

YANA AND OTAERS— DEFENDANTS 
Nos. 1 tro 6— APPELLANTS 
VETSUS 
NERALLA VENKATA SUBBA RAO,mINOR, 
BY NEXT FRIEND MAMIDI PICHAMMA 
AND OTHERS—PLAINTIF£ES AND DEFENDANTS 


Nos. 7 & 8~-Resronpenrts. 

Probate and Administration Act (V of 1881), 6. 4—~ 
Will—Evwecutors, rights and duties of—Ewecutor 
indebted to estate, position of —- Trusts Act (II of 1882), 
s. 87-—-Legatee, suit by, against executor-debtor, nature 
of — Limitation Act (IX of 1903), Sch. I, Art. 123— 
Suit not framed as one for administration —Plaint, 
amendment of—Civil Procedure Code, O.VE, +. 17— 
Decree, form of - Interest, liability for, by executor. 
debtor, after testator’s death, 

A legatee is not entitled to sue a debtor of the 
estate for the debt. The only persons who can sue 
are the executors appointed under the Will. [p. 607, 
col. 2, | 

1f, however, the executors fail to do their duty and 
refuse or neglect to sue, a legdtee may sue the 
executors for his legacy in due course of adminis. 
tration and may join the debtor or his represen- 
tatives as parties and claim payment of the debt to 
the estate [p 607, col. 2.] 

Where the claim is against a stranger indebted to 
the estate, the suit should be filed within three years 
from the date when the debt becomes payable. (p. 
607, col 2] 

If, however, the debtor himself is one of the 
executors in whom the estate vests, in legal theory 
the debt payable by him is assumed to have been 
paid by him to himself and becomes part of the 
ai the deceased testator in his hands. [p. 607, 
col. 2, ; 

This is the case whether the oxecutor provos the 
Will o not, provided he actsas executor. [p. 608, 
col, 2. 

If, however, a person appointed an executor 
renounces the office or dies without having acted or 
obtaining probate, he will be in the position of a 
stranger debtor, andan action to recover the debt 
will be barred unless brought within the time 
i for an action to recover a debt. [p. 608, col. 
2. 


One of two executors cannot sue his co-executor 
for payment of the assets in the latter’s possession, 
but on his death the surviving execulor cay sue 
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the legal representatives of the deceased executor 
for recovery of such assets. [p. 608, col. 1.] 

A creditor or a general legatee may for the pur- 
pose of recovering his debt orhis legacy bring a 
suit for administration andin that suit claim an 
account from the representatives of the deceased 
executor and payment of whatever is found due, 
[p. 608, col. 1.] 

In such an action, if may not be necessary to join 
as parties persons beneficially interested in the 
estate; but the decree in such a suit would not be for 
payment of the debt as a debt, but would be for an 
account of the moneys belouging to the testator’s 
estate in the hands of the executor. [p. 608, col. 1.] 

Such a suit when brought by a legatee is one to 
recover a legacy, and is governed by Article 123 
of the Limitation Act. [p. 608, col. 2.] 

Where the plaint does not expressly contain a 
prayer for administration, either general or limited, 
and the claim is not made for the recovery of a 
legacy, butit contains all the necessary allegations 
to give the plaintiff the relief to which he is entitled, 
it may be allowed to be amended andthe necessary 
parties may be ordered to be added. [p. 609, col. 2.] 

Where the plaintiff legatee is not entitled, at the 
date of the decree, to payment of his legacy under 
the terms of the Will, the proper order is to direct 
the executors and debtors to the estate to pay the 
amounts due into Court and direct their investment, 
[p. 609, col. 2.] 

Where an executor who is indebted to the estate 
retains the amount of the debts as assets of the 
estate, he is liable to interest on it at 6 per cent. per 
annum if he does not invest the same. [p. 610, col. 1.) 

Appeal against the decree of the Court 
of the Additional Temporary Subordinate 


Judge, Guntur, in Original Suit No. 30 of 
1913. i 
Messrs, T. R. Ramachandra Atyar and 
"T, Ramachandra Rao, for the Appellants. 
Messrs. V. Ramesam and P. Narayana 
Moorthy, for the Respondents. 


JUDGMENT.—Several questions were 
raised at the hearing of the appeal, but at the 
olose of the arguments, there finally emerged 
for decision two substantial questions:— 

(1) Whether the suit was barred by the 
Statute of Limitations, and 

(2) whether the suit as brought was 
maintainable. 


The appellants challenged the findings of 
fact of the lower Court, but as we agree 
with those findings, itis scarcely necessary 
to deal with the evidence in detail. The 
facts which ere either admitted or proved 
may be shortly stated. One Mangayya 
and Chunduri Subbarayudu, the father of 
defendants Nos. 1 and 2 and the grand- 
` father of defendants Nos. 3 to 6, had dealings 
with each other. which resulted in mutual 
accounts. There were three accounts, one 


for cash dealings, another for purchase and 
sale of goods on each other’s account, and 
a third called the Rise Mills Fattory 
Account. The last account requires some 
explanation. Subbarayudu and others were 
working some rice mills in Bezwada in 
partnership, and Mangayya was a sub- 
partner with Subbarayudu in that concern. 
Moneys advanced by Mangayya to Sub- 
barayudu for the working of the rice mills 
were entered in the third account. In 
December 1200, a sum of over Rs. 10,000 
was owing to Mangayya from Subbarayudu 
on No, 1 account, and it appears that he was- 
pressing Subbarayudu for payment of the 
sums due to him, but Subbarayudu instead 
of paying him appears to have asked 
Mangayya for money for the working 
expenses of the rice mills and proposed that 
Rs. 5,000, out of the amount which was 
owing to Mangayya ou No. l account, 
should be transferred anda debited to the 
rica mills account; the result of such 
transfer would be that the sum of 
Rs. 5,000, instead of being a personal debt 
of Subbarayudu, would become an item of 
account in the partnership between the two. 
Mangayya agreed to this and the necessary 
adjustments were made on January Iil, 
1901; but a year later, either because 
Mangayya was not bound to contribute any 
such sum of Rs. 5,000 for the working 
expenses of the rice mills or’ for other 
reasons, the debit of Rs. 5,000 to the rise 
mills account was cancelled, and that sum 
was carried to a separate account to the 
debit of the first defendant, Lekshmi- 
narayana. That was on January 25, 1902. 
On the same day the oredits and debits in 
No. 2 account were taken over to No, 1 
account and thereafter No. 2 account seased 
to exist. That these adjustments were 
made with the consent of Subbarayudu 15 
established by the evidence. Though the 
sum of Rs. 5,000 was debited in the name 
of Lakshminarayana, it was a debt owing by 
Subbarayudu and the jointfamily consisting 
of himself and his sons. Lakshminarayana 
does not say that it was a personal debt of 
hisown. He had nothing to do with this 
adjustment and in fact he disclaims all 
knowledge of it. Mangayya died on 
November 24, 1903, .and before his death 
on November 6, 1903, made his Will by which 
he appointed Subbarayudnu, his debtor Krish- 
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nayya, his son-in-law, and another Sambayya 
executors. He gave authority to his widow 
Sitemma to adopt and bequeathed rds of the 
residue of his property to the boy to be adopted 
and the remaining ¢rd° to Sitamma, The 
legacies werepayable, on the boy to be adopted 
attaining the'age of majority. Sambayya, 
one of the executors, declined to act and 
Subbarayudu and Krishnayya entered on 
their duties, though probate was not taken 
out (no probate was necessary as the Hindu 
Wills Act does not’ apply), and Subbarayndu 
took a leading part inthe administration 
of the estate. It appears, however, that 
the widow Sitamma was in actual cus- 
tody of the moneys belonging to Man- 
gayya’s estate though Subbarayudu was 
ia the direction of affairs. Krishnayya, the 
other executor, was -receiving salary from 
the estate and was looked upon as practically 
a servant. Sitamma was pressing Subbara- 
yudu to repay the sum of Rs. 5,000 and 
interest, but Subbaraynudn declined to pay 
on the ground that the money was in his 
hands and he, as executor, was entitled to 
keep it. He also claimed to retain what 
may be found due to him on taking the 
accounta of the rice factory. There was 
practically no balance due either way on 
No. I account. Sitamma, finding that 
Subbarayudu was not paying the debt due to 
her husband’s estate in spite of repeated 
demands, applied for a succession certificate 
jointly with Krishnayya to collect this 
debt and certain small debts due to her 
husband’s estate from others, and in spite 
of opposition from Subbarayudu she and 
_ Krishnayya obtained a succession certificate 
on the 19th Ostober 1905. The plaintiff 
was adopted by Sitamma on the th 
June 1905, and Subbarayudu died in June 
1906. The present suit was instituted on 
August 21, 1911, by the adopted son who 
ia still an infant against the defendants, the 
sons and grandsons of Subbarayudu, to 
recover the said sum of Rs. 6,000 and 
interest. Neither Sitamma, nor Krishnayya 
the surviving executor is a party to the suit, 
though both of them are named as the 
next friends of the minor plaintiff. 

In this state of things the first ques- 
tion for determination is as tothe nature 
of the right of the plaintiff in the estate 
of Mangayya and against the defendants, 
for on that would depend the Article of 


. Probate and Administration Act. As 


the Limitation Act applicable to the suit. 
The estate of Mangayya on his death 
vested in his executors Krishnayya and 
Subbarayudu under’ section +4 of the 
the 
plaintiff does not repudiate the Will and 
claim the estate as the surviving member 
of a joint Hindu family — according to the 
decisions of this Court, he could not have 
done so—he is not entitled to sue a debtor 
of the estate for the debt and the only 
persons who could sue are the executors. 
lf, however, the executars fail to do their 
duty and refuse or neglect to sue, a 
legatee may sue the  execrtors for his 
legacy in due course of administration and 
may join the debtor or his representatives 
as parties and claim payment of the debt to 
the estate [see Consett v. Bell (L) and 
Morley v. White (2)}, but whatever be the 
form of action the same Article of Limi- 
tation would apply, and if the cause of 
action had accrued, and time commenced 
to run during the lifetime of the testator, 
it would continue to run, except in the 
case specially provided for by section 9 of 
the Limitation Act. [See Soni Ram v. Kan- 
haiya Lal (8).] If, therefore, Sabbarayudu 
had been a stranger debtor, the claim to 
recover the debt would certainly be barred 
by limitation as the debt became due in 
January 1902 during the lifetime of Man- 
gayya, and the period of limitation for a 
suit to recover the debt is three years, 
The acknowledgments of liability referred 
to by the lower Court, even if they satisfy 
the conditions of section 19 of the Act, 
would be of no use as there is none within 
three years of the date of the suit. If, 
however, the debtor himselfis one of the 
executors, in whom the estate vests, in 
legal theory, the debt payable by him is 
assumed to have been paid by him to 
himself and becomes part of the assets of 
the deceased testator in his hands. Bourne, In 
re; Davey v. Bourne (4), section 87, Indian 


(1) (1842) 1 Y & C. C. C. 569 at p. 579; 11 L. J, 
Ch. 401; 6 Jur. 869; 62 E. R. 1020; 57 R. R. 451. 

(2) (1873) 8 Ch. App. 731; 42 L. J. Oh. 880; 29 L. 
T, 822; 21 W. R. 828. 

(3) 19 Ind. Cas. 291; 40 I. A. 74 17 0. W. N. 605; 
11 A. L, J. 389; 13 M. L. T. 437; (1913) M. W. N. 470; 
17 O. L, J, 488; 15 Bom, L. R, 489; 25 M. L.J. 181; 
35 A. 227 (P. C.). 


14) (1906) 1 Ch. 697; 75 L. J. Ch. 474; 94 L. T. 750 
22 T. L. R. 417. 


6035 + 


INDIAN OAS&S, 


[1917 


CHONDURU CBINA V. NERALLA VENKATA SUBBA RAO, 


Trusts Act. This seems to be the case 
whether the executor proved the Will or nof, 
provided he acted as executor, Wankford v. 
Wankford (5) and Applebee, In re; Leveson v. 
Beales (6). If, however, a person appointed 
an executor renounces the office or dies 
without having acted or obtaining probate, 
he will bein tbe position of a stranger 
debtor and an aétion to recover the debt 
will be barred unless brought within the 
time limited for an action to recover a debt 
[Ingle v. Richards (7)]. As one executor is 
as much entitled to be in possession of 
the assets of the testator and expend it 
in due course of administration as his co- 
executor, there ean ordinarily be no suit 
against him by theco-executor to pay over 
the assets to him [Beall v Ailliary (8)}; 
but on the death of oneof two executors, 
the powers of the office are vested in the 
survivor, and hethen may havea right to 
claim the assets from .the representatives 
of the deceased executor. Alsoa creditor 
ora general legates may for the purpose 
of recovering his debt or his legacy bring 
a suit for administration and in that suit 
claim an account from the representa. 
tives of the deceased executor and payment 
of whatever is found due. Now that Sub. 
barayudu himself was an executor, the ‘co- 
executor Krishnayya could not bring an 
action at law to recover the debt due from 
Subbarayndu but can, if at all, only sue 
for administration to secure the payment 
of the debt due to the estate. In such an 
action, it may not be necessary to join as 
parties persons beneficially interested in 
the estate: but the decree in sush a suit 
would not be for payment of the debt as a 
debt but would be for an aecsount of the 
moneys belonging to the testator’s estate in 
the hands of an execulor. See Peak: v. 
Ledger (9), forform of decree the same case 
reported in 4 De G. & Smole page 137. But 
Krishr ayya was not bound to bring such a suit 


(5) 1 Salk. 298; 91 B. R. 265. 

(6) (1891) 3 Ch. 422; 60 L. J. Ch. 798; 65 L., T. 406; 
40 W. R. 90. 
(7) (1860) 28 Beav. 366 at p. 368; 6 Jur. (N. s.) 
117&; 8 W. R. 697; 54 E.R. 406,3 L. T, 46; 126 R, 
R. 172. 

(8) 54 Am. Dec, 649; 1 Maryland 186. 

(9) (1850) 8 Hare 313; 4 De G, & Sm. 187; 64 E, 
R. 769; 68 E. R. 350, 


so long at any rate as Subbarayndu was 
alive and the plaintiff cannot be prejudiced 
by avy inaction on the part of Krishnayya 
[See Pardoe, In re; McLaughlin v. Penny (10)}, 

The plaintiff in this case is only a legatee 
and does not represent the estate and has 
no direct claim against any debtor to the 
estate His only right under the Will is 
to recover as legatee his share of the 
residue which was b:queathed to him from 
the executors and if. the executors had died 
possessed of property belonging to the tes- 
tator, to recover the same from their repre- 
sentatives; for there can carcely be any 
doubt that the defendants, as represertatives 
of their father Subbarayudu, would be bound 
to pay to the estate of Mangayya any assets 
which remained in the hands of Subbara- 
yudu. As the debt due to Mangayya by . 
Subbaraycdu became assets in his hands on 
his appointment as executor, the plaintiff 


` is entitled to two-thirds of the money which 


remained in the hands of Subbarayudn at 
the time of his death and the defendants 
are liable to pay that sum to the plaintiffs. 
It is not said that any debts or other lega- 
cies remain to be paid and any further 
administration of the estate, except dividing 
the residue between the plaintiff and Sitam- 
ma, is not necessary. The plaintiff’s right 
then is to recover a legacy, and even if he 
were an adult, his suit would not be barred, 
as he has under Article 123 12 years from 
the time when he becomes entitled to re- 
caive it. Rajamannar v. Venkatakrishnayyé 
(11), Johnscn, In re; Sly y. Blake (12) and 
Davis, In re; Evans v, Moore (13), But 
whatever Article of Limitation applies, as 
the cause of action accrued. to the plaintiff 
for the first time after the death of Man- 
gayya, and as he is stillan infant, his right of 
action could not be barred. l 


The next question is whether the plaint is. 
so framed as to give the plaintif the relief he 
is entitled to. The claim made in the plaint 
as it now stands is undoubtedly a legal 
claim to recover a debt due to the estate 


(10) (1806) 1 Ch. 265; 75 L.J. Ch. 161; 94 L. T. 
Ba; 54 W. R. 210. 

(11) 25 M. 361; 12 M. L. J. 193. 

(12) (1886) 29 Ch, D. 961; 62 L, T. 682; 33 W. R. 
502 


(13) (1891) 3'Ch. 119; 61 L. J. Ch. 83; 65 L. T. 128; 
39 W. R. 627. oe 
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as if the plaintiff is the present owner and 
representative of the estate, and the lower 
Court, has given a decree to the plaintiff 
for the whole amount sued for on that basis. 
That, as has already been stated, is not his 
right. There. can searcely be any doubt 
that the plaintiff and his advisers have 
managed to go wrong as often as they can, 
and although the plaint was allowed to 
be amended inthe lower Court, it is obvi- 
ously still defective. At the close of the 
arguments in the appeal, the plaintiff ap- 
plied for permission to further amend the 
plaint in accordance with his actual rights 
in the estate of his adoptive father and 
subsequently filed a petition for that purpose. 
This application is opposed by the appellants 
and the question is whether we shoud allow 
it pow. The plaint contains all the necessary 
allegations to give the plaintiff the relief to 
which he is entitled, though there is no 
specific prayer for administration, either 
general or limited, and the claim is not 
made as for the recovery of a legaay. 
It is to make the plaint regular, 
by claiming proper reliefs, and to cure the 
defect as regards parties that the application 
to amend the plaint has been made in this 
Court. Inasmuch as the plaintiff is stillan 
infant, and as his claim is certainly not 
barred, to avoid futher litigation and ex- 
pense, wa think we should allow the amend- 
ment now asked for, if we can do so without 
prejudice to any vested rights of the defend- 
ants. Inasmuch as the rest of the pro- 
perties belonging tò Mangayya’s estate except 
the sum due from Chundurnu Subbarayudu 
is said to be now in the possession of Sitam. 
ma as guardian of the minor plaintiff and 
_inasmuchas both Sitamma and Krishnayya 
agree to azcount to the minor for his share 
of the residue of the testators’s estate and 
to be bound by all the proceedings which 
had hitherto been taken in this suit, there 
ig no need to pass a decree for general ad- 
ministration or to send the case back for 
taking general accounts. In the view we 
have taken, namely, that the claim of the 
plaintiff is not a legal claim to recover a 
debt, but only a right to recover his-share 
of the residue, Subarrayudu and his repre- 
sentatives would be entitled to claim, if they 
so desired, an enquiry as to whether Sub- 
barayudu doring his lifetime made any 
payments or was entitled to retain any sum 


39 


as executor out of the funds which were 
in his hands. No suggestion was made in 
the course of the trial in the lower Court 
that any disbursements were made or ex- 
penses incurred by Subbarayudu as executor 
of the estate of Mangayya, but it was said 
that if the account of the rice factory part 
nership is adjusted, it will be found that 
Mangayya’s estate was indebted to Subba- 
rayudu. If the defendants insist on an 
equiry they are entitled to it. As we can 
direct this enquiry in this suit, 
the amendment should, we think, be 
allowed and to obviate any possible objection 
as to want of parties, we also order Krish- 
nayya the surviving executor and Sitamma, 
the other residuary legatee, to be added 
as defendants, reserving, however, the right 
of the plaintiff toan account of and pay- 
ment of his share of the residue in their 
hands. 

As the plaintiff is only entitled to Jrds 
of the amount, the decree of the lower 
Court directing the payment of the whole 
sum to the plaintiff cannot stand. Further 
the residue is not payable till the infant 
plaintiff attains the age of majority. As 
the legacy is payable according to the 
terms of the Will on the plaintiff attain- 
ing majority, it is clear that Sitamma’s claim 
to her legacy is also'not barred. In these cir- 


oumstancesit is unnecessary to drive Sitamma 


to a separate suit fo recover her share of the 
legacy. The proper order then to make in 
view of the rights of the parties is an order 
directing defendants Nos. lte 6 to pay into 
Court, out of the joint family property in their 
hands, the sum for which on taking accounts 
they are found liable and directing its 
investment when paid under the directions 
of the Court. For ont of the invested 
funds the plaintiff should be paid his share, 
namely 2rds, and Sitamma the remaining 3rd, 
when plaintiff attains the age of majority, 
liberty to be reserved to apply forthis purpose. 

There is one other question in the case, 
viz, as the debt due to Mangayya from 
Chunduri Subbarayudu became assets in 
the hands of Subbarayudu on the death of 
Mangayya, whether he was bound to pay in- 
terest thereon according to the rate stipulated 
in the contract between the parties or whether 
after that date he was to be treated as 
executor with the money of his testator 
iu his hands for which ho bas ‘not acconuted 
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and whether he was chargeable with any 
interest. It is clear that the moneys of 
Mangayya which were in the hands of 
executors could have been invested and 
lent out for interest, and as it is not proved 
that they could have been lent out at any 
particular rate, we think 6 per cent. inter- 
est from the date of the death of the 
testator on the sum then due till date 
of payment should be charged. There will 
be no costs in this Court. The costs of 
the lower Court will be provided for in the 
final decree to be passed on taking accounts. 

There will be a preliminary deeree for 
accounts and inquiries in this Court, 

Appeal allowed; Decree modified, 

¥.B.P. 


CALCUTTA HIGH COURT. 
Rung Nisi No. 471 or 1917. 

July 4, 1917. 
Present:—Justice Sir Asutosh Mookeriee, KT., 
and Mr. Justice Walmsley. 
BALAKESHWARI DABI—~Petirioner 
VETSUS 
JANANANDA BANHERJEE— 
OPPOSITE Parry, 

Civil Procedure Code (Act V of 1908), s. 182, 
gub-s. 1—Pardanashin lady, appearing in Court to 
institute criminal complaint, whether loses exemption 
from personal appearance in Civil Court. 

A pardanashin lady, who according to the customs 
and manners of the country ought not to be com- 
pelled to appear in public, does not cease to be 
exempt from personal appearance in Court under 
sub-section (1) of section 132, Civil Procedure Code, 
in consequence of her appearing on a previous 
occasion in a Criminal Court for the purpose of 
instituting a complaint. [p. 611, col. 1.] 


Rule against the order of the Sub-Judge, 
second Court, Burdwan, in Miscellaneous 
Case No. 25 of 1917. 


FACTS appear from the judgment 

Babu Biraj Mohan Mozumdar (with him Babu 
Ajendra Nath Dutt), for the Petitioner.—The 
refusal by the learned Subordinate Judge to 
order the issue of a commission for the 
examination of the lady is clearly erroneous. 
She is a pardanashin lady and as such she is 
entitled to be examined on commission. 
Under section 132, sub-section (1), Civil 
Procedure Code, she ought not to be com- 
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pelled to appear in publie and is exempt from 
personal appearance in Court. The mere 
fact that on a certain occasion ina criminal 
case she appeared before the Criminal Court 
cannot forfeit her right under section 132, 
sub-section (1), of the Civil Procedure Code. 
The section is clear and unmistakeable. 
The opposite party does not dispute the fact 
that the petitioner is really a pardanashin 
lady. She cannot have forfeited ber right to 
claim exemption by reason of ber appearance 
in the Criminal Court. The principles to be 
observed in cases like this were clearly laid 
down in Chamatkar Mohiney Dabee v. Mohesh 
Ohunder Bose (1) and Mohesh Ohunder Addy 
vy. Manick Lall Addy (2). In the Cri- 
minal Court the lady appeared voluntarily, 
and that is no reason why in the present 
case she should be compelled by the learned 
Subordinate Judge to appear in person. 
A pardanushin lady is entitled to be examined 
on commission. Refers to In the matter of 
Hurro Soondery Ohowdhrain (3), Hem Coomaree 
Dassee v, Queen-E'mpress (4). ° 

Dr. Jadunath Kanjilal, for the Opposite 
Party, opposed and contended that a parda- 
nashin lady was not entitled as of right to be 
exempt from personal attendance in Court. 

JUDGMENT.—We are invited in this 
Rule to set aside an order, whereby the Sub- 
ordinate Judge has refused an applicaticn for 
the issue of a commission for the examination 
of the petitioner, who is a pardanashin lady, 
The petitioner moved the Court below to 
institute proceedings under the Legal Prag- 
titioners Act against the opposite party, who 
is alleged to have acted as her Pleader. On 
the 6th June last, she applied to be examined 
on commission in support of her allegations, 
The application was opposed onthe ground 
that as the applicant had appeared before 
the Criminal Court on the 2nd June to in- 
stitute a complaint against one Bhakta Das, 
she should appear before the Subordinate 
Judge and be examined in Court, The 
Subordinate Judge thereupon refused the | 
application. In our opinion the order cannot 
possibly be supported, 


a (1) 26 O. 65 ln; 3 O. W. N. 750; 18 Ind. Dec, (N. s.) 
8. f 
ate 26 C. 660;3 C. W. N. 751; 13 Ind. Deo. (x. s.) 


(3) 4 0. 20; 3 0. L. R, 93; 2 Ind. Dec. (N. s.) 14. 
ro 24 0,551; 10. W, N. 333; 12 Ind, Doo. (x. 8.) 
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Section 132, sub-section (1), of the Civil 
Procedure Code, 1908, provides that 
women, who, according to the customs and 
manners of the country, ought not to be com- 
pelled to appear in publio, shall be exempt 
from personal appearance in Court, It is 
not disputed that the petitioner is a parda- 
nashin Hindu lady, and, according to the 
customs and manners of the country, ought 
not to be compelled to appear in public. The 
question consequently arises, whether she has 
forfeited the exemption she enjoys under 
sub-section (1) of section 132, by reason of 
the fact that she has appeared in a Criminal 
Court to institute a complaint; on that 
oseasion, the Court-room was cleared and she 
was examined in camera. In our opinion, the 
question should be answered in the negative, 
in accordance with the principles explained by 
this Court in the cases of Ohamatkar Mohiney 
Dabee v. Mohesh Chunder Bose (1) and Mohesh 
Chunder Addy v. Manick Lall Addy (2). In the 
earlier of the two cases, Mr, Justice Trevelyan 
observed that he should be exceedingly 
careful before he forced into the public gaze 
a woman, even though she might have gone 

‘outside the parda once, either by way of 
experiment or otherwise. In the second 
case, Mr. Justice ` Stanley ordered a som- 
mission to issue, although it was established 
that the lady had on a previous occasion 
appeared in Court and was examined seated 
inside a palanquin. The Subordinate 
Judge has overlooked the obvious distinction 
between the voluntary and the compulsory 
appearance of a pardanashin lady in Court 
to be examined as a witness. No doubt, a 
pardanashin lady may completely alter her 
mode of life, and cease to be included in the 
statutory description of a woman who, 
according to the customs and manners of the 
country, ought not to be compelled to appear 
in public. When this transformation has 
taken place, she can no longer claim, as of 
right, the statutory exemption formulated in 
section 132, But if she is, in fact, a parda- 
nashin lady she is not deprived of the 
statutory protection, merely becanse she may 
have previously appeared in public. It is 
not necessary for our present purpose to 
investigate exhaustively the law applicable 
in this respect to criminal cases; but, as the 
Subordinate Judge has relied upon the tact 
of the voluntary appearance of the petitioner 
in a Criminal Court, to her detriment, we 
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may point ou$ that, as regards criminal 
cases, there has perhaps been a slight diver- 
gence of judicial opinion on the question of 
the examination of pardanashin ladies on 
commission. In this Court, it has been 
sometimes maintained [In the matter of 
Harro Soondery Ohowdhrain (8), In ve Din 
Tarini Debt (5), Abhoyesward v, Kishori Mohan 
Banerjee (6), Hem Coomares Dassee y. Queen- 
Empress (4)] that she is entitled to be 
examined on commission. In Allahabad, on 
the other hand [In the matter of the petition 
of Farid-un-nissa (7), In the matter of the 
petition of Basant Bibi (8)], it has been said 
that a pardanashin lady is not entitled as of 
right to be exempt from personal attendance 
in Court, although, asa matter of prudence, 
she should not be compelled to appear. But, 
whatever may be the exact rule of procedure 
applicable to criminal cases, the true scope 
of section 182 of the Civil Procedure Code 
is not open to serious discussion. We are, 
consequently, of opinion that in the present 
case the application by the lady to be 
examined on commission should not have been 
opposed in the Court below or in this Court, 
and we cannot but express our surprise that 
a person in the position of the opposite party 
should have thought it proper to take up and 
maintain such an attitude. 


. The result is that this Rule is made abso- 
lute. We direct that a commission do issue 
for the examination of the petitioner in 
accordance with law. As the Rule has been 
opposed, the petitioner will have her costs 
in this Court. Weassess the hearing fee at 
two gold mohurs. 
Rule made absolute, 

(5) 15 O. 776; 7 Ind. Dec. (N. s.) 1100. 

(6) 28 Ind, Cas. 700; 42 O. 19; 18 O. W. N. 1020; 15 
Or. L. J. 348. ` 

(7) 5 A, 92; A. W. N. (1882) 184; 3 Ind. Dec. (N. 8.) 
109. 

(8) 12 A. 69; A, W. N. (1889) 202; 6 Ind. Deo, 
(N. s.) 794. 
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MADRAS HIGH COURT. 
LETTERS Patent Appear NO, 78 or 1916. 
May 2, 1917. 

Present:— Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 

A. K.T.K M. NARAYANAN NAMBUDRI. 
PA D— PetitioneR— APPELLANT 
versus 
TAWKER J. MEGAJI SHIT AND OTHERS-— 


COUNTER- PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 63—-Attach- 
ment of property by superior Court-—-Subsequent 
atiachment and sale by inferior Court— Sale, whether 
invalid, 

A subsequent attachmont and sale by an inferior 
Court ofimmoveable propenty already attached in 
execution of a decree of a superior Court is not 
necessarily illegal and made without jurisdiction. [p. 
613, col. 1.) 

Gopi Chand Bothra v. Kasimunnessa Khatun, 34 G. 
836; 6 C. L. J. 180, dissented from. 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Srinivasa Aiyangar, dated the llth January 
1916, reported as 32 Ind. Cas. 927,, in Civil 
Revision Petition No. 64 of 1914, praying 
the High Court to revise the order of the 
District Court, South Malabar, dated the 9th 
September 1913, in Civil Miscellaneous 
Appeal No. 17 of 1913 (preferred against 
the order of the Court of the District Munsif 
of Manjeri, in Civil Miscellaneous Petition 
No. 2298 of 1912). 

Mr. T, R. Ramachandra Aiyar, for the Ap- 
pellant. 

Mr. K. P. M. Menon, for the Respondents. 

This Letters Patent Appeal coming on 
for heuring on the 380th November and 
the Ist December 1916, the Court delivered 
following 

JUDGMENT.—The observations of the 
learned Judge that the purchaser in this 
case (3rd respondent) had no notice of the 
attachment by the Court of the Subordinate 
Judge appears to have been made in- 
advertently and is not based onany finding 
that we can discover in the judgments of 
either of the lower Courts, 


We must call for finding on this issue, . 

Was 3rd respondent at the time of his 
purchase at Court auction aware of 
the existence of an attachment of the Court of 
the Subordinate Judge onthe property sold? 


The District Judge will take evidence 
on this peiut and return & finding in two 


months. Seven days will be allowed for 
filing objections. 





In compliance with the order contained 
in the aboye judgment, the District Judge 
of South Malabar submitted the following 

FINDING.—The High Court has called 
for a finding on the issue “was the 3rd 
respondent (3rd counter- petitioner) at the 
time of his purchase at Court auetion 
aware of the existence of an attachment 
of the Court of the Subordinate Judge of 
Calicut on the property sold?” 

2. The Ist witness for the petitioner 
proves Iixhibjt F, the affidavit sworn to by 
Valiyapeediyakkal Ahammad, in which he 
admits that he bought the property at 
Court sale benami for Ahammadkutti.. 
The 2nd witness for the petitioner swears 
that Naliya Peediyakkal Ahammad (3rd 
counter. petitioner) is the agent of Aham- 


madkutti. The 3rd counter-petitioner goes 
into the box on his side and says that 
the shares of Kalluvettikuzhiyil Abam- 


madkuntti were bought with his money, 
but he did not attend the sale, and the 
money was paid bask to him the next 
day. Apparently he made in the defence 
statement in connexion with Miscellaneous 
Petition No. 2293 of 19:2 (Exhibit G) 
an entirely contradictory statement, wherein 
he saysthat he bought tbe property with 
his own money and for himself. Valiya- 
peediyakkal Ahammad is, therefore, a man on 
whose word no reliance can be placed, 
and if I were not merely recording a 
finding to the superior Court, I should 
have to consider the advisability of order- 
ing his prosecutian under section 476, Code 
of Civil Procedure, for his contradictory 
written statement and affidavit. I accept 
the evidence of the petitioner’s 2nd witness 
that Ahammad is the agent of Ahammadkutti 
and I think that it is probable that the 
affidavit contains a correct account that 
Ahammad bought the property benamz for 
his principal. 

3. In these circumstances I think that 
it is safe to presume that the 3rd respondent 
at the time of his purehase at Court auction 
was aware of the existence of the attachment 
of the Court of the Subordinate Judge on 
the property sold. He was no stranger 
to Ahammadkutti and I have no doub 
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that they have disaussed the matter between 
themselves. l 

4. Accordingly I find in the affirmative 
on the issue. 





— 


This Letters Patent Appeal coming on 
for final hearing on the 80th April 1917 
and this day, after the return of the 
finding of the lower Appellate Court upon 


the issue referred by this Court for trial, the 


Court delivered the following 

JUDGMENT.—The property in dispute 
was attached by the Court of the Sub- 
ordinate ‘Judge of Calicut. While the 
attachment was subsisting, the District 
Munsif of Manjeri in execntion of a decree 
of the Court of the Principal District 
Munsif attached the same property and 
brought it to sale. Therespondent was the 
purchaser. An application was mace by the 
Subordinate Judge’s Court decree-holder to 
set aside the sale. The Courts below upheld 
the sale. In this Court, Mr. Justice Sri- 
nivasa Aiyangar took thesame view. Hence 
the Letters Patent Appeal. 

We think that the language of the second 
clause of section 63 of the Code of Civil 
Procedure, 1£08, leaves no room for doubt 
that the Legislature intended to hold that 
the sale is valid. 

Before the Act of 1908 the decisions were 
to this effect. [t was held in Calcutta 
[Gopi Chand Bothra v. Kasimunnessa Khatun 
(1)] that the sale held in contravention of 
the. provisions of section 285 of Aot XIV of 


1882 was nota nullity, Har Prasad v, Jagan ` 


Lal (2) took the opposite view. In Kunhayan v. 
Tthukutt? (3) and in Abdul Karim v. Thakordas 
Tribhovandas (4) an intermediate view was 
taken to the effect that if the purchaser took 
the property with knowledge that an attach- 
ment by a superior Court was subsisting, 
shis sale should be set aside. in this state 
of the authorities the Legislature has said, 
“nothing in this section shall invalidate 
any proseeding taken by a Court executing 
one of such decrees.” In our opinion, this 
language is intended to give legislative 
sanction to the view taken in Caleutta. 
Of conrse, if any question of fraud arises, 
the protection would be of no avail. In 


(1) 34 C. 836; 6 C. L. J. 180. 
(2) 27 A. 56; A. W. N. (1904) 161. 


(3) 22 M. 295; 9 M. L., J. 3; 8 Ind. Dec. (N. s.) 210. 


(4) 22 B, 88; 1] Ind. Deo. (N. 5.) 640. 
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the absence of fraud each decree-holder is 
entitled to proceed with the execution of 
his decree. The Legislature has enacted 
for the convenience of the various decree- 
holders that the Court which shall deal 
with the assets shall be the superior Court. 
It is clear that the other Court has also 
jurisdiction to carry ino effect proceedings 
in execution of its own decrees. Conse- - 
quently, the direstion for investing 
the superior Court with power to distribute 
the assets seems to be directory and not 
mandatory. in this view, the proceedings 
of the inferior Court should not be regarded 
as illegal and without jurisdiction. 

We must, therefore, hold, that the sale 
to the respondent was not invalid and 
that the Courts below were right. We 
affirm the desision of the learned Judge 
and dismiss the appeal with costs, 

Appeal dismissed. 
¥. R. P. 


ALLAHABAD HIGH COURT. 
Secoxp Oivis ArpeaL No. 66 or 1916, 
July 15, 1916. 

Present:—Mr. Justice Walsh and 
Mr. Justice Sunder Lal. 

PUTTU MAL AND ANOTAER— DEFENDANTS — 


ÅPPELLANTS 
TETSuUsS 
BHARAT INDU AND OTAERS—P LAINTIFFS — 
RESPONDENTS. 


Village sites, ownership of—Zemindars, rights of— 
Tenants allowed to use land, effect of~—Temporary user 
— Adverse possession. 

In ordinary agricultural villages zemindars are 
owners of the entire village land, but as the village 
develops and becomes bigger itis possible that 
the holders of land in the village may obtain’ pro- 
prietary rights either by grant from the zemindars 
or by adverse possession. The mere fact that a 
village has become big enough to be called a town 
does not by itself affect or alter the zemindars’ 
rights, but it is by the process of transfer, grant or 
adverse possession that the various owners acquire 
their rights. [p. 614, cols. 1 & 2.] 

A zemindar very often does allow tenants to use 
the land in his village in many ways beneficial to 
the tenants but which are not injurions to him. 
They are mere acts of grace and favour, and cannot 
by themselves be regarded as acts indicating adverse 
possession, [p. 614, col. 2.] 

Where a zemindar allows the occupants of shops 
in the village to use the land in front of the shops, 
the user does rot confer any rights on the owners 
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of the shops, nor does it constitute a case of adverse 
possession. [p. 614, col. 2.] 

Framji Cursetgt v. Goculdas Madhowji, 16 B, 338; 8 
Ind. Dec. (N. s.) 708, relied upon. 


Second appeal from a decree of the Addi- 
tional Judge, Farrukhabad at Fatehgarh, 
dated the 30th of November 1915, reversing 
that of the Munsif, Fatehgarh, dated the 
28th February 1914. 

The Hon’ble Mr. B. WE. O’Oonor and 
Mr. Nehal Chand, for the Appellants. 

The Hon’ble Dr. Surendro Nath Sen, for the 
Respondents. 

J UDGMENT.—This suit relates to certain 
land in Kamalganj. The plaintiffs are the 
zemindars of the village. Nanhe and Balli 
bhatiaras or inn-keepers are residents of the 
village, who are occupants or owners of oer- 
tain shops or buildings in the sarai. The 
dispute does not relate to the shops or build- 
ings but to plots of open land and land 
covered by a chabutara, which have been 
recently sold and which the other defendants 
now intend fo build upon. The plaintiffs’ 
case is that they are the szemindars of the 
village, that as such they are the owners of 
the land, that the défendants do not own the 
land in dispute, that they have no right to 
sell and that the transferees have no right to 
huild upon the land without the plaintiffs’ 
consent. The Court of first instance dismiss- 
ed the suit. The learned Judge in appeal 
has decreed it. The question is whether the 
findings at which that Court has arrived can 
be disturbed by us, 

There was previously a suit about lands in 
this very village which is reported as Incha 
Ram v. Bande Ald Khan (1). That case did 
not decide that Kamalganj was an agricultural 
village. Butatone time or other there can be 
no doubt that it wasan agricultural village. 
What in that case was held to be the result of 
the finding was that ‘“Kamalganj was once an 
agricultural village and is still inhabited by 
a number of agrioulturists.’ The Court be- 
low after a consideration of the whole evi- 
dence has arrived at the conclusion that the 
_ gemindars are in possession of the site in 
dispute and the defendants have failed to 
prove their adverse possession for more than 
twenty years. In ordinary agricultural villages 
zemindars are owners of the entire village 
land, but as the village develops and bs- 
comes bigger, it is possible that the holders 


(1) 11 Ind, Cas. 52; SA. L, J. 877; 33 A. 757. 
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of land in the village may obtain proprietary 
rights either by grant from the zemindars or 
by adverse possession. The mere fact that 
a village has become big enough eto be 
called a town does not by itself affect or alter 
the zemindars’ rights, but it is by the process 
of transfer, grant or adverse possession that 
the various owners acquire their rights. The 
question in this oase is whether, so far as 
the land in dispute is concerned, the defend- 
ants ‘have acquired any rights. They may 
be owners of the land covered by their shops 
or houses. Thatis not a point of controversy 
before us. The question is whether they are 
owners of the lands adjacent to and near 
their houses which are now in suit. No 
grant or transfer by the zemindars is proved 
in this oase and the only way in which the 
defendants can acquire ownership is by 
adverse possession. The Court below after 
a careful consideration of fhe entire evidence 
has held that no adverse possession has been 
proved. A zemindar very often does allow 
tenants to use the land in his village in 
many ways beneñcial to the tenants but which 
are not injurious to him. They are mere 
acts of grace and favour. And if these acts 
by themselves are to be regarded as acts 
indicating adverse possession, there can be no 
doubt that tha zemindars will soon 
think of putting an end to all such acts 
of grace and favour. As has been said 
by Lord Justice Bowen in Blount v. 
Layard (2), “Nothing worse can happen in 
a free country than to foree people to 
be churlish about their rights for fear that 
their indulgence may be abused, and to 
drive them to prevent the enjoyment -of 
things which, although they are matters of 
private property, naturally give pleasure 
to many persons besides the owners, 
under the fear that their good nature 
may be misunderstood”. It may be tbat 
in this case the  gzemindars allowed 
the occupants of shops and the sarat to 
use the land in front, but that alone can- 
not confer any rights on the owners of the 
shops nor constitute a case of adverse posses- 
sion, as held by the Bombay High Conrt in 
Pramji Curseizt v. Goculdas Madhowji (83). The 
finding'of the lower Court, therefore, seems to 
be conclusive in the case. Dr. Surendro Nath 


(2) (1891) 2 Ch. 681” at p. 691 2. 
(8) 16 B, 338; 8 Ind, Deo. (N. s.) 703. 
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however, has urged that his client produced 
a number of sale-deeds and other documents 
of transfer, which the Court below has held 
to Be not legally proved and which accord. 
ing to the view taken by that Court did not 
affect the question in the case. Many of 
these deeds of transfer are more than thirty 
years old and if produced from proper 
custody might be admitted without proof 
under section 90 of the Evidence Act. From 
some of the documents laid before us it 
would appear that they deal only with the 
land covered by the house or shop and 
do not deal with the land near or adjacent 
to if as in this case. They would, there- 
fore, not affect the question in issue in this 
case. We think that the appeal is concluded 
by the findings of fact of the Court below, 
which we in second appeal have no power 
to set aside. The appeal is dismissed with 
costs, which in this‘Court will include Coun- 
sel’s fee on the higher scale. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 516 
or 1915. 

May 80, 1917. 
Present:—-Mr. Justice N. R. Chatterjea and 
Mr, Justice Smither. 

Kumar NRIPENDRANATH ROY, MINOR, 
BY HIS NEXT FRIEND 
SARADA CHARAN MOZUMDAR~— 
PLAINTIFF— APPELLANT 
VETSUS 


Kumar BIRENDRANATH ROY anp 


OTHERS— De ¥FENDANTS—- RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), O. I, 7. 9, O. 
IT, r.5, O. VI, r. 1%—Suit against executors as such 
and personally, whether marntainable—Non-joinder or 
misjoinder of parties, dismissal of suit for—Amendment 
of plaint— Estate, meaning of. 

A suit for recovery of an estate, on declaration of 
plaintiffs title thereto as a shebait or in the alterna- 
tive (if the property is found not to be debutter) as 
owner by right of inheritance to his deceased adop- 
tive father, against the defendants in their personal 
capacity, was dismissed onthe ground that as the 
defendants were in possession in their capacity as 
executors under the Will of a testator, they could 
not be sued in their personal capacity: 

Heid, (1) that inasmuch as the testator obtained 
possession of the estate and held it until his death 
and under his Will it vested on his death, in his 
executors, and inasmuch as the plaintiff averred 
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that the executorship of the defendants ceased after 
his adoption, the Trial Court ought to have allowed 
the plaintiff an opportunity to amend the plaint 
by suing the defendants both as executors and in 
their personal capacity, instead of dismissing the 
suit on the ground of misjoinder or non-joinder of 
parties; [p. 624, col. 1.] 

(2) that as the alternative claims of the plaintiff 


.arose out of the same transaction, the plaintiff 


could maintain the suit asa shebait or in the alterna. 
tive z his own right as owner, [p. 625, col. 2; p. 526, 
col, I. 

The word “estate” in Order II, rule 5, means not 
only the “estate” rightly and properly held by execu- 
tors, but also the “estate” in its physical sense, so 
that a claim against the executor as such can be 
joined with aclaim against him personally, when 
both the claims arise in reference to the same estate. 
[p. 624, col, 2.] . 

Appeal against the decree of the Subordi- 
nate Judge, Rajshahi, dated the 8th Septem- 
ber 1915, 

FACTS appear from the judgment and 
following extract from the judgment of the 


lo xer Court:—~ 


It is asserted that all the properties in 
suit are strictly debutier, but at the same time 
it is prayed that if according to evidence 
and the finding of the Court the whole 
or any part of the properties are held to 
be secular, the plaintiff be still held entitled 


‘to get the ith share in them as an hair 


by virtue of his personal right as opposed 
to his shebatt right. The principal defend. 
ants prevented the plaintiff from possessing 
the properties of schedule I other than 
those described in schedule II of the plaint 
and hence a canse of action arose on the 
day of adoption, viz., the 23rd Aghrayan 
1316 B.S. i ' 

All the defendants have’ raised the same 
principal pleas so far as issues Nos. l and 
3 are concerned. They are these: The 
defendants Nos. 2 to 6 are the executors 
to the Will left by Raja Jogendra Nath 
Roy. They have no personal concern with 
the disputed properties. The defendants 
Nos. ? to 5 alone have been managing and 
have been in possession of the properties in 
their character as executors, 


The suit is defective for misjoinder of 
causes of action. Tha plaintiff should have 
alleged in the plaint which properties be- 
longed to which of the family idols and 
separate suits should have heen brought on 
behalf of such individual idols. The suit 
is defective in form in that the plaintiff 
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has not described himself as a shebatt in 
the sause title. In one and the same suit 
the plaintiff should not have prayed for the 
declaration of his personal malik: right and 
his right as a shebait of idols. 

Raja Jogendra was in exclusive posses- 
sion of the disputed properties from dghrayan 
1282 as an absolute owner against the 
defendant No. 8 Rani Basanta Kumari, 
and for the matter of that against the 
whole world and was in such possession 
up to the date of his death, viz., lst Bhadra 
1308. He left a Will dated the 29th 
Baisak 1807 and left behind him his 
grandson, defendant No. 1, as the only heir 
of his moveable and immoveable properties. 
The allegations of paragraph 9 of the plaint 
are not true. It is not a fact that the 
defendants Nos. 2 to 6 possessed the dis- 
puted properties in their individual capacity 
on behalf of, or jointly with the defendant 
No. 1. The executors of the estate of late 
Raja Jogendra have alone been in posses- 
sion of the disputed properties as such 
since the death of the testator, and so the suit 
is defective for non-joinder of parties as 
they have not been brought in on the record 


as party defendants and persons other than: 


the said executors have been added as princi- 
pal defendants. 


FINDINGS. 


Issues Nos, 1 and 3.—The plaintiff claims 
to have his sh ebat right established inthe 
disputed properties. It is alleged that the 
properties are absolutely debutter and belong to 
the idols of the Natore Raj family of the 
younger branch commonly called the Chhoto 
Taraf. According to the defendants the 
plaintiff should have described himself as 
such a shebact but he has not actually 
done so in the eause title. The Jearned 
Pleader of the defendants referred me to 
some English text books and cases in sup- 
port of his contention on the point. Odgers 
on Procedure, Pleading and Practice, page 
1, provides: “that if the plaintiff is suing, or 
if any of the defendants is sued in a 
representative character (e. g., as irustee in 
a bankruptey, cras an executor of a Will), 
the fact must be stated in the title or heading 
of the statement of claim, as well asin the 
wit.” 

Lew Reports, Chancery Division, Vol. J, 
1596, page 6:8, refers to a case which 
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holds that “if a writ in a creditor’s action 
for the administration of real and personal 
estate doos not show that the plaintiff is 
suing on behalf of all the other creditors 
of the deceased, this fact ought to appear 
in the title of the statement of claim, and 
not merely in the body thereof”, North 
Justiee says in that case: “I give leave to 
amend the statement by adding to the title 
a statement that the plaintiff is suing on 
behalf of all the other creditors.” 

The cases reported as Jagadindra Nth 
Roy v. Hemanta Kumari Debi (1), Bubajirao v. 
Larmandas (2)and Kartick Ohandra v. Ashutosh 
Dhara (3) have also been cited to show 
that in a suit like the present one the 
plaintiff prosecutes not in his personal 
character but in his oapasity as shebavt. 
That being the case, the defendants argue 
that all the other shebazts who are joint 
tenants should have been added as parties 
to represent the idols, who are judicial 
persons and on whose behalf and to protect 
whose properties the present suit has been 
brought. To support the above proposition 
the defendants cited the cases reported as 
Rajendronath Dutt v. Shaikh Mahomed Lal 
(4), Kokilasari Dasi v. Mohunt Rudranand 
Goswami (5), Bechu Lal v. Oliul ah (6), Elder 
widow of Raja Chutter Sein v. Younger widow 
of Raja Chutter Sein (7) (the Treatise contain- 
ing Select Cases from 1791 to 1811, Court 
of Saddar Dewany Adawlat, by W. H. 
Macnaghten, Volume I) and Sri Raman Lalji 
Mahuraj v. Sri Gopal Lalji Maharaj (8). 


In the present case, however, all the other 
shebaits are parties. Raja Ananda Nath 
left four sons as his heirs and they got the 
disputed properties and were in joint pos- 
session as shebaits according to the plaint- 
iff. Of these Raja Chandra Nath Roy died 
childless and his widow Khetramoni is also 


(1) 32 C., 129:-81 I, A. 203; 8 C. W. N. 803; 6 Bom. 
L. R. 765; 1 A. L. J. 586; 8 Sar. P. C, J. €98 (P. 0.). 
- (2) 28 B, 215; 6 Bom: L. R. 482, . 

18) 12Ind. Cas. 163; 39 G. 295; 16 OC. W. N. 23; 14 
0. L J. 425. y l 

(4) 80 42; 8I. A 185; 4 Sar. P. C.J. 254; 5 Ind. 
Jur. 548; 4 Ind Dec. (n.‘s ) 27 (P. 0). 

(5) 5 C. L. J. 527. 

(6, 11 ©. 338; 5 Ind. Dec. (x. 8.) E85. 

(7) 1 Select Reports 289; 6 Ind. Dec. (o. s.) 178. 

(5) 19 A. 428; A.W. N, (1897) 103;9 Ind Deg, 
(x, 8) 276, 
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dead. The second son Kumar Kumud Nath’s 
only heir, the defendant No. 7 Narendra 
Nath Roy, who is said to have been adopted 
by Kumud Nath’s widow Rani Sara- 
moye, since deceased, has been added as 
a party. The third son Kumar Nogendra 
Nath’s widow Rani Basanta Kumari and 
the alleged adopted son the plaintiff are 
also parties. Soalso the fourth scn Kumar 
Jogendra Nath Roy’s heir and grandson 
Kumar Birendra Nath Roy is one of the 
- principal defendants. The objection that 
all the shebatis should be made parties, 
therefore, no longer stands. 

Now the formalities of English Courts 
cannot and ought not to be strictly en- 
forced here. Rules 4,5 and 9 (clause 2), 
Order VII, of the present Civil Procedure 
Code deal with pleadings in cases where the 
plaintiffs sne in their representative charac- 
ters but they do not provide that the 
cause title should show that they are suing 
in that character, It is simply enjoined 
that the “statements shall show in what 
capacity the plaintiff or defendant sues 
or is sued.” I also refer in this connection 
to the case reported as Kuarmanz Singha v, 
Wasif Ali Murza (9). lt has, however, been 
held in that case that it would be better 
and most convenient to dessribe in the 
cause title of the plaint the parties in 
their representative characters when they 
sued or were sued in such characters. 


Nextly the plaintiff urges that he has 
not brought this suit to vindicate the rights 
or protect the properties of the idols. In 
connection with the properties of idols there 
may be two distinct classes of suit; those 
in which the shebait seeks to enforce his 
private and personal rights, and those in 
which he seeks to vindicate the rights of 
the idol. These two classes of suits are 
illustrated by Gnanasambanda Pandara Sanna- 
dhi v. Velu Pandaram (10), on the one hand, 
and Dattagiri v. Dattatraya (11), on the other. 
The present suit does not allege that the 
idols have been dispossessed by the de- 
fendants, but it is averred that the plaintiff's 
private and personal right as a shebait to 


(9) 28 Ind. Cas. 818; 19 C. W. N. 1198, 

(10) 27 I A 69; 28 M. 271; 2 Bom. L. R. 597; 4 C. 
W. N. 329; 10 M. L. J. 29; 7 Sar. P. C.J, 671; 8 Ind. 
Dec, iN. 8.) 591. 

(11) 27 B. 363; 4 Bom, L. R. 743, 
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manage and possess the debutter pro- 
perties has been interfered with by a 
co-shebazt and so he has come to Court 
to have that right of his established and 
to recover possession vof the disputed de- 
butter properties, The case reported as 
Babagirao v. Laxrmandas (2) and Trevelyan’s 
Hindu Jiaw, page 543, have been cited in 
support of the plaintiff's contention. 

The defects pointed out by the defendants 
as noticed above appear to be thus of a 
trivial character and are not fatal to the 
suit. 

There is another objection raised by the 
defendants which appears to me more 
serious. The plaintiff has not only prayed 
for a declaration of this shebazt right, bnt 
has added an inconsistent alternative relief 
that if the disputed property or any part 
of it are held on evidence to be secular, 
then the plaintiff’s right to the same by 
right of inheritance in his personal as 
opposed to skebait character may be de- 
clared and he may be allowed joint pos- 
session with the defendants. This latter 
right certainly can ba asserted only in 
opposition to the interest of the family 
idols as whose shkebatt the plaintiff poses 
himself in the present case. The plaintiff 
thus assumes two inconsistent characters 
in one and the samesuit. Gordon Langhy 
on “Law of Pleadings and Claim for 
Alternative Relief. ” At page 21 of the 
book it is said “All persons may be joined 
as defendants against whom any right to 
relief is alleged to exist whether jointly, 
severally, or in the alternative, bat not in 
an inconsistent alternative,’ Again at page 
49: “The plaintiff may not hover between 
two inconsistent alternatives, not distinctly 
avering either. But he mniglit always state 
the actual facts and ask the Court to 
draw one conclusion of law from them, or 
another, even though the conclusion might be 
inconsistent.” “No man could file a bill for 
alternative reliefs founded on inconsistent 
allegations.” Another very important case 
also has been referred to. It is reported 
in the “Jurist New Series, Volume VIII, 
1862, page 125, Court of Chancery: 
Thomas v. Hobler” (1), The case begins 
thus:— Mining Company—cost-book—pre- 


(12) (1862) 4 De G.F. & J. 199; 45 E. R. 1160; 135 
R, R. 91; 8 Jur. yN. s.) 125; 5 L. T, 564, 
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liminary contract—-bill seeking alternative 
yelief—pleading.” Further on it is remarked 
“Although alternative cases may be 
embodied in one bill, and alternative relief 
prayed by it, if is necessary that the 
plaintiff should have one and the same 
character. Therefore in a case of a bill 
filed by a share-holder, suing on behalf of 
himself and other share-holders ofa mining 
sompany, and praying alternative relief, one 
branch of which was antagonistic to the 
interest of the share-holders whom the 
plaintiff in part professed to represent, it 
was held that the bill was not maintainable.” 
The Lord Chancellor in the course of his 
judgment remarked: “The claims which are 
made by the plaintiff in this suit are 
divisible into two classes, those which he 
makes in respect of his own personal and 
individual right and those which are com- 
mon to himself and all the other shara-holders 
in the company.” After giving a short 
description of the two separate claims it 
ig further remarked: “Now it is perfectly 
manifest, from this description of the bill, 
that the two portions of the case are, 
in the nature of things, entirely inconsistent 
and contradictory. The plaintiff is at one 
and the same time plaintiff and defendant. 
The plaintif claims a right to put on 
in succession two distinct characters. It 
is perfectly true that alternative cases may 
be presented by the same bill where they 
are not inconsistent with each other; but in 
order to maintain that position it is 
necessary that the plaintiff should have 
one and the same character, z.e, so long 
as the plaintiff retains the same individual 
character.’ 


The principle of this last mentioned 
case exactly applies to the present case. 
Here also the plaintiff assumes at first the 
character of a shebatt of the family idols 
and then in the same suit wants to put 
on a different and an antagonistic character 
glaiming ‘he properties as secular by virtue 
of his right of inheritance as the adopted 
son of deceased Kumar Nagendra Nath 
Roy. The plaintiff must elect one of these 
two positions in the present suit and 
amend the plaint accordingly. 

On the plaintiti’s side his learned Pleader 
referred me to several cases on the point, but 
they do not cover all the objections raised on 
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defendants’ side. In none of those cases 
the plaintiff was allowed to assume two 
different and contradistury charactens such 
that the plaintiff was at one and the 
same time plaintiff and defendant as in the 
present case. In Ningappa v. Shivappa (18) 
referred to by the plaintiff it was held that 
the plaintiff’s allegation of partition did 
not preclude him from seeking the alternative 
relief on the strength of his general title. 
The second case referred to is reported as 
Narendra Nath Barari y. Abhoy Oharan Chatto- 
padhya (14), It has been therein held that 
a suit is not liable to bedismissed because 
the plaintiff claims in the alternative over 
the same plot of ground rights of ownership 
and easement. In this case the Judges 
referred to the Privy Council case reported as 
Mahomed Buksh Khan v. Hosseini Ribi (15). 
In the Privy Council the plaintiff alleged 
forgery and forgery alone. The issue 
raised not only covered that plea of 
forgery but also a new and inconsistent 
plea not in the plaint, namely, “Or whether 
it was executed by undue influence.” The 
Privy Council, after deciding that the docu- 
ment had been executed by Shahazadi, went 
on to try the question whether it had been 
obtained by undue influence and coercion. 
From these cases it is argued by the learned 
Pleader of the plaintiff that Courts of India 
and for the matter of that even the highest 
Court of Appeal, the Privy Counsil, allowed 
two inconsistent reliefs of an alternative 
nature to be combined in one sand the 
same suit. I have already remarked that 
the cases do not meet the objections raised 
by the defendants and noticed above at 
length. 

Now let us consider the question as 
regards the misjoinder and non-joinder of 
parties. The defendants’ case ts that neither 
defendant No. 1 nor the defendants Nos. 2 
to 6 as described in the plaint, z.e. in their 
individual right, have ever been in possession 
of the disputed properties, but that the 
defendants Nos. 2 to 5 alone, as executors 
to the estate of late Raja Jogendra Roy, 
were in actual possession. The defendant 


(18) 19 B. 823; 10 Ind. Dee. (N. s.) 219. 

(14) 110. W. N. 20; 40. L. J. 437; 1 M. L, T. 3€4; 
34 0.51. 

(15) 15 0. 684; 15 I. A. 8l; 12 Ind. Jur, 
Sar. P, C. J. 175; 7 Ind, Dec. (N. s.) 1040. 
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No, 6 Ananda Mohan Roy, although one of 
the executors and joined the others in 
_takmg ont the Probate of the Will, never 
mangged the disputed properties or others 
devised by the Will. The defendant No. 
3 Bhaban Mohan Moitra died after the 
inatitution of this suit. The plaintiff's suit 
can thus lie only against the exe- 
cutors as such who are alive and have 
baen possessing the disputed properties 
not in their individual and private 
capacity but in their character as executors. 
They and they alone are. necessary parties 
to this suit and none of the defend- 
ants Nos. 1 to 6 can be sued against on the 
allegations made inthe plaint, The. defend- 
ants referred me to sections 4, 89 and 
others of the Probate and Administration 
Act in support of their contention. 

Section 4 provides that the executor or 
administrator, as the case may be, of a 
deceased person is his legal representative 
for all purposes and all the property of 
the deceased person vests in him as 
such, 


On plaintiff’s side it is urged that the 
provision of that section has absolutely 
no application to acase like this, where 
the plaintiff does not claim the properties 
of the testator but adversely to him. It is 
no part of the plaintiff's oase that the 
disputed properties belonged to Raja Jogen- 
dra, the testator. On the contrary his 
case is that they did not belong to him; 
that they belonged to plaintiff's adoptive 
father late Kumar Nogendra Nath Roy; 
and that Raja Jogendra by soercion and 
threat illegally deprived Kumar Nogendra’s 
widow the defendant No. 8 of the posses- 
sion of those properties. Plaintiff asserts 
that the properties vested in him after his 
adoption as ason by Rani Basanta Kumari. 
There is much force in this argument and 
taking the allegations of the plaint as 
regards ownership to be true, the properties 
in snit did not belong tə the testator 
and so cannot be said to have vested in the 
executors to his Will. But still there re- 
mains the other branch 
section 4. It is provided “that the executor 
of a deceased person is his legal representative 
for all purposes.” I do not understand 
how the plaintiff can override this express 
provision of the Jaw, If Raja Jogendra 
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dispossessed Rani Basanta Kumari and took 
illegal and forcible possession of the dis. 
puted properties and died while in such 
possession and on his death his executors 
came to possess such properties, whom 
would the plaintiff the alleged rightful 
owner sue in ejectment, bunt the legal 
representatives of the testator, z. e., the 
executors who are describedin the section 
as his legal representatives for al] purposes? 

The learned Pleader of the plaintif ad- 
vances the following argument against the 
above proposition of Jaw, 

He says the plaintiff hag 
out any case in the plaint against Raja 
Jogendra or his estate. When he was adopt- 
ed -in Aghrayan 1316, the principal defend- 
ants did not allow him to possess the 
disputed properties and so a aause of 
action arose against them only on the date 
of adoption, 7, e., the 23rd day of the 
said month of Aghrayan. He refers me to 
the two cases reported as Nundo Kumar 
Nasker v. Banomali Gayan (16) and Bandhu 
Acharja y. Nathni Bahar Singh (17). In those 
cases the question raised wag whether 
the suit was defective on the ground of 
multifariousness. In the second case it was 
contended for the defendants that the 
plaintif was not entitled to join all the 
defendants in one action, inasmuch ag they 
were in occupation of different 
land. The Judges held, “Jn ee 
there 19 no force whateverin this conten- 
tion. In support of our view it ig sufficient 
to refer to the deeision of this Court 
in the case of Nundo Kumar Nasker y 
Banomali Gayan (16)....It was pointed out 
by the learned Judges who desided that 
case, thatthe cause of action of a plaintiff 


not made 


_ suing in ejectment cannot be affected by 


the title under which the defendants 
profess to hold possession. What concerns 
the plaintiff is that another is wrongfully 
in possession of what belongs to him 
and that fact gives him his cause of 
action, etc.” I need not discuss the other cases 
as the sesond supports the principle laid 
down in the first. The present case hag 
no analogy tothe two cases sited above 
save and except thatin all of them the 
plaintiff sued in ejectment, In considering 


(16) 29 0. 871. 
(17) 7C. L. J. 460 
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the preliminary issues in the present case 
we are not discussing under what title 
the principal defendants are in possession. 
The question that arises here is whether 
the defendants have atall been in posses- 


sion, Such a question did not arise in the 
two cases noticed above. In those two 
cases the defendants were in juridical 


possession on their own account, In this 
ease the defendants - contend that the 
defendant No. 1 is not in possession and 
that the other principal defendants Nos. 2 
to 6 as described in the plaint have never 
been in possession in their individual 
capacity. The contending defendants Nos, 
2 to 5 asserted that they were in 
possession as ex cutors to the estate of 
late Raja Jogendra Nath. Itis an element- 
ary principle of law that defendants Nos. 
2 to 6 in their individual and private 
capacity are in the eyeof law ove set of 
persons and as executors they are another 
sat of persons. Because the defendants 
Nos. 2 to 5 have been in possession as 
executors the plaintiff is not, in my opinion, 
entitled to sue them in their personal 
eapasity for recovery of possession of the 
disputed lands. The Treatise onthe Rules 
for the Selection of the Parties to an 
Action by A. V. Dicey at page 494 very 
aptly gives us a description of the necessary 
parties who should be added as defendants 
in an action for ejectment. “The persons 
to be named in the writ are, therefore, 
all the tenants in possession, 7. e, every 
person who occupies, as tenant or as owner, 
any part of the property. 
who has exclusive use ofa certain room 
may, though if is not necessary or usual to 
do so,he joined as a defendant. On the 
other hand, mere friends or visitors of the 
tenant in possession, his wife, children, or 
servants do not occupy as tenants, and, 
therefore, should not be included in the 
writ as defendants, z.e, they are not in 
possession; for the occupation, e.g., of a 
servant is, in contemplation of law, the 
possession of his master, ets.” That 
the principal defendant No. 1 has not 
been in possession of the properties in 
snit and that as contended for by the 
. other principal defendants Nos. 2 to & they 


have been in possession as executors and 
not in their personal capacity, have been 
amply and satisfactorily proved in. this 


Even a lodger` 
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case by oral and documentary evidence of 
a reliable character. The evidence is one- 
sided, as the plaintiff did not choose to. 
examine a single witness or produce a 
single scrap of paper tə contradict it. 
The allegations of the plaint also lend 
support to the defendants’ case that Raja 
Jogendra was in absolnte possession of 16- 
annas share of the properties during his 
lifetime, and up to the time of his death, 
and since his death the executors of his 
Will have been in such exclusive possession. 
In paragraph 9ofthe plaint it is averred 
that the defendants Nos. 2 to 6 have been 
in possession on behalf of and jointly with, 
Raja Jogendra’s grandson sand only 
heir, the defendant No. 1. The plaint is 
studiously silent in what capacity the de- 
fendants Nos. 2 to 6 have been in posses- 
sion. These persons are the five execators to 
the Will of Raja Jogendra and it is in 
evidence that defendant No. 6 was never 
in possession and never managed the pro- 
perties as executor. He has all the same 
been ‘added as a principal defendant ap- 
parently because he is one of the executors. 
It is not, therefore, quite true, as urged by 
the learned Pleader of the plaintiff, that 
the defendants Nos. 1 to 6 have been sued 
as principal defendant simply because they 
were in actual possession of the disputed 
one-fourth share of the properties at the 
date of adoption and stood in the way of 
plaintiff's taking possession of it The 
plaintiff knew the real facts as to who have 
been in possession since the death of the 
testator and he should have made them, 
4.6, the executors and them only as the 
principal defendants. For some ulterior 
plaintiff 
has persistently and studiously made a futile 
attempt not to disclose the real facts in 
his pleading and has omitted to bring in 
upon the record the necessary parties even 
at the risk of sericus legal consequénces. 

Let us now take into consideration the 
provisions of section 89 of the Probate and 
Administration Act. It runs thus: “All de- 
mands whatsoever, and all rights to prosecute 
or defend any suit or other proceeding, 
existing in fayourof oragainst a person at 
the time of his decease, survive to, and 
against his exeontors or administrators, ete.” 
In this case the deceased Raja Jogendra 
left a Will and Probate was taken out by 
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the executors. The right to defend a suit 
like this existed in favour of Raja Jogendra, 
as he it was whois alleged to have origin- 
ally dispossessed .the then legal heir of 
Kumar Nagendra Nath. On his death it 
survives to his executors and to them alone 
according to law. It is truly remarked by 
Majumdar in his Treatise on Hindu Wills 
Act, page 606*, in the notes under section 
59 of the Probate and Administration Act, 

As regards actions on tort, it seems, subject 
only to the exceptions herein named there 
is no demand or cause of action, for or 
against, whetter in relation to personalty 
or realty, that does nct survive the deceas- 
ed: so that whatever Injury or wrong 1s 
actionable by or against a person during 
his lifetime is also actionable after , his 
death by or against his representatives, z.e., 
executors or administrators.” ' 

It is urged by the plaintiff that those 
(English and Indian) cages in which it has 
been held that executors borrow money as 
such, oyen though it be for the benefit of 
the testator’s estate at their own personal 
responsibility. I have been referred to page 
237 of Walkers Compendium of the Law 
of Executors, 3rd Edition, by E. J. Elgood. 
It is remarked therein: “Executors who carry 
on the testator’s trade, though in pursuance 
of directions contained in his Will, render 
themselves personally liable to the creditors 
of the partnership, etc.’ The case of the 
executor is very hard, said Lord Eldon; 
he becomes liable, as personally responsible, 
to the extent of his own property; but he 
places himself in that situation by hisown 
choice, judging for himself whether it is fit 
and safe to enter into that situation and 
contract that sort of responsibility. Mayne 
on Damages, Sth Edition, by Lunly Smith 
also cites cases in pages 622 to 626 where 
the executor is liable personally. The most 
obvious of these cases is where he is charged 
upon a contract made with himself, or an 
obligation thrown upon himself, subsequent- 
ly to the death of the testator. The oases 
reported as Romanath Paul v. Kanai Lal Dey 
(18) and Debendra Nath Biswas v, Hem 
Ohandra Roy (19) have also been referred 
to in that conneetion. From these it is 


argued that the executors to the Will of 
(18) 7 C. W. N. 104. 
(19) 8 C. W. N. 135; 31 0. 253. 


#See 2nd Edition p. 807—Ed. 
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Raja Jogendra may also in the same way 
be held personally liable for the mesne 
profits claimed in this suit. Those cases 
do not help us in the present suit as here 
the principal relief claimed is ejectment 
for and recovery of possession of Immove- 
able property. The relief for mesne profits 
is only ancilliary to the principal claim. So 
that the persons in juridical possession of 
the immoveable property are the only 
necessary parties in a suit like this. 

It is then urged on plaintiff’s behalf that 
the present executors who are now alive, 
t.e., defendants Nos. 2, 4,5 and 6 are not 
competent to act as legal representatives of 
the testator, as according to paragraph 6 of 
the Will (Exhibit A) the irreducible minimum 
who are entitled to act as executors is six. 
At the time of the institution of the suit, 
however, only five were alive and since 
then one of them defendant No. 3 has 
died. Section 12, il'ustration (f), is referred 
to for showing that less than six executors 
as directed in the Will cannot do any act. 
This objection cannot prevail so long as the 
Probate has not been re-called or revoked 
by the District Judge. When such ease is 
made out and the Judge revoked the Pro- 
bate it would still be necessary to issue a 
Letter of Administration with the Will 
annexed: limited to suit (ide section 28 of 
tbe Probateand Administration Act). That 
fact cannot, in my opinion, entitle the 
plaintiff to bring a suit like this against 
the executors in their personal capacity. 


The next plea raised on plaintiff's behalf 
is that the properties being d-butter, Raja 
Jogendra had no right to devise them by 
Willand so the executors appointed by it 
are not competent to act as such. I have 
been referred to the cases reported as 
Chaitanya Gobinda Pu art Adhikari vx. Dayal 
Gobinda Adhikari (20), Jib Lal Gir v. Jaga 
Mohan Qir (21) and Mohunt Madhusudan Das 
v. Maharaja Jagadindra'’ Nath Roy (22), 
The first case held that “Where the shebait 
of-an endowed property executed a docu- 
ment appointing another personas a shebatt 
for the purpose of carrying out the sheba 
and other rites after the death of the 


(20) 9 C. W. N. 1021; 82 O. 1082. 
(21) 36 Ind. Gas. 453; 16 O. W. N. 798, 
(22) 16 0. W. N. 292 (cexcii), 
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former, it was not a Will and Probate of 
such document could not be applied for.” 

In this ease, however, itis yet to be in- 
quired into and decided whether the pro- 
perties in suit are strictly debutier. Then 
again the executors named in the Will 
must have, according to the said ruling, to 
be looked upon as shebazts of the idols and 
should have been represented in the plead- 
ing as such. Under no circumstances as 
shown above can the plaintiff sue in eject- 
ment against the defendants Nos. 2 to 6 
personally. 


“The result is that the first issue is 
desided in the negative and the third issue in 
the affirmative. 


As regards the misjoinder of causes of 
action, 1 would have allowed the plaintiff 
to elect one of two positions, t.e., either to 
allege the properties in suiteas debutter and 
to claim them as  shebaté or to allege 
them as secular and claim them in 
his individual and personal capacity. I 
would have also permitted him to amend 
the plaint accordingly. But the other ques- 
tion raised in issue No. 3 and all the 
questions of issue No, 1 have been decided 
against the plaintiff and so it would no 
longer be necessary to take that sourse, 
as in the result the suit: will have to be 
dismissed. 


Mr. C. R. Dass; (with h him Babus Broja Lal 
Chuckerbutty, Jatindranath Lahiri, Biraj Mohan 
Mazumdar and Nayendranath Ghosh for the 
Appellant, 


Dr. Rash Behari Ghose (with him Babus 
Dwarkanath Chuckerbutty, Priya Sankar 
Mazumdar and Sarat Ohandra Khan), for the 
Respondents. 


J UDGMENT.— This 
of a suit for recovery of possession of 
the properties in dispute on a declara- 
tion of the plaintiff’s right thereto, and 
for other reliefs. The plaintiff’s case shortly 
stated is that there were certain debuitter 
properties of the Nattore Raj family deities, 
that Raja Shibnath belonging to the younger 
branch (chota taraf) of the family inherited 
the same as shebatt, and after his death 
his widow adopted Raja Ananda Nath, who 
accordingly obtained the said debutter 
properties by inheritance as shebazt together 


appeal arises out 
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with certain other properties acquired with 
the income of the debutter properties. 
Ananda Nath left four sons, Raja Chander 
Nath, Kumud Nath, Nagendra Nath and 
Jogendra Nath, who remained in possession 
of the properties in shebaitd right. The 
first three sons died leaving their widows 
but without any issue, and it is alleged 
that Jogendra Nath committed oppression 
upon his brothers’ widows who were helpless 
and obtained from theman ekrar by which 
the bulk of the properties was giyen up 
to him. The defendant No. 5, the widow 
of Nagendra Nath, under the ' authority 
given by her husband adopted the plaintiff 
on the 23rd Aghyan 1816, and the 
plaintiff thereupon as the heir of Nagendra 
Nath became entitled to th share of the 
estate as shebavt, and to joint possession 
accordingly. The defendant No. 1 is the 
grandson and heir of Jogendra Nath and 
the plaintiff alleged that the defendants 
Nos. 2 to 6 on behalf of the defendant 
No. I and jointly with him are in possession 
of the estate, and prevented the plaintiff 
from taking possession of the properties, 
The plaintiff further states that so far as 
he has come to know on enquiry Raja 
Shibnath and his descendants had a she- 
baiti right only in the properties, but that 
if the properties were found not to be 
debutter, then the plaintiff’s title to th 
share by right of inheritance might be 
declared and a decree for joint possession 
in respect of the same might be passed. 
The plaintiff also claimed mesne profits and 
costs and further reliefs. 


The defence denied that there was any 
authority given by Nagendra Nath to the 
defendant No. 8 to adopt or that the 
plaintiff was adopted by her, and it was 
alleged that the properties were not wholly 
debutter but were personal properties, some 
ef which were charged with the sheba 
and worship of family deities, and that 
Jogendra Nath and his executors having been | 
in adverse possession thereof for over twelve 
years the defendant No. 1 had acquired 
an indefeasible title thereto. Various other 
pleas were raised. The main pleas, so far 
as they are material for the purposes of 
the present appeal, were that the defend- 
ants Nos, 2 to 6 were in possession of the 
Estate as executors under the Will of 
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Jogendra Nath, and sould not be sued in 
their personal capacity, and that the plaintiff 
could not maintain the suit as a shebact and 
in hi§ own right as owner. 

Various issues were raised in the case, 
the first and third issues being as follows :-—— 
(1) Is defendant No. 1 and are defend- 
ants Nos. 2 to 6, as described in the 
plaint, in possession of the properties in 
dispute as alleged ? Has the plaintiff any 
cause of action against them ? 

(29) Is the suit bad for misjoinder of 
causes of action P Are the executors to the 
Will of Kumar Jogendra Nath Roy neces- 
sary parties to the suit? If so, is the 
suit bad for non-joinder of parties. 


The suit was dismissed by the Court 


“ below on a decision of the first and third 


issues only withont trying the suit on the 
merits. The plaintiff has appealed to this 
Court. 

The firat question for consideration, there- 
fore, is whether the suit can be main- 
tained against the defendants Nos. 2 to 
6, unless they are sued as executors. That 
they are executors under the Will of 
Jogendra Nath is not disputed, and it is 
found by the Court below that the defend- 
ants Nos. 2 to 5 are in possession of the 
' share claimed as executors. Now Jogendra 
Nath in his lifetime obtained possession 
of the share slaimed and held it until 
his death, and under his Will it vested on 
hia death in his executors (section 4 of 
the Probate Act} and any right of suit 
against Jogendra Nath survived against the 
executors (section 89 of the Probate Act). 
It is contended, however, on behalf of the 
appellant that although they might have 
held the share as part of Jogendra Nath’s 
estate as executors prior to the adoption 


of the plaintiff, they could not after the - 


said adoption hold it as part of that estate, 
because on the adoption of the plaintiff, 
the arrangement under which Jogendra 
Nath and, after his death, his executors 
held possession of Nagendra Nath’s share 
same to an end, and, therefore, it ceased 
to be part of Jogendra Nath’s estate, and 
the executors as such could not hold the 
share as part of that estate. 


It is further contended that the plaintiff 
claims the share as the adopted son of 
Jogendra Nath, and he has sued the defend- 
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ants Nos, 2 to 5 as the persons who are in 
possession of it and who prevented him 
from. taking possession to which he was 
legally entitled. If the plaintiff does not 
succeed in establishing his title, the suit 
will fail on the merits, and on the other 
hand if he has a title to the share it 
does not form part of Jogendra Nath’s estate, 
in which case the defendants Nos. 2 to 6 
are not holding it as exesntors but only 
as ~trespassers, and that, therefore, in either 
case, it is not necessary to sue them as 
executors. 


But in the first place, if, as contended 
on behalf of the appellant, only the persons 
in possession should be sued, the defend- 
ant No. l should be dismissed from the 
suit. Tt is true the plaintiff says that the 
“ defendants ” (which would include the 
defendant No. 1 also) prevented him from 
taking possession, but the defendant No. 1 
at the date of the suit was a minor, and it 
is found by the Court below that heis not 
in possession, the possession being still 
with the executors. In the next place, the 
defendants Nos. 2 to 5 assert that the share 
claimed by the plaintiff is part of Jogendra 
Nath’s estate, they profess to hold it as 
part of that estate, and they did not at 
any time assert any right of their own. 
Whether the share claimed by the plaintiff 
could be rightfully withheld from him 
by the executors as being part of Jogendra 
Nath’s estate after the alleged adoption 
of the plaintiff is a matter to be desided 
in the suit, but it is as executors of 
Jogendra Nath’s estate that they prevented 
him from taking possession. If they are 
trespassers, they acted as trespassers on 
behalf of the estate as executors, and the 
question whether or not the share is part 
of that estate should be determined in 
the presence of the executors who repre- 
sent the estate. The appellant seems to 
be apprehensive that by suing the defend- 
ants Nos. 2 to 5 as executors he would 
be taken to have admitted that the pro- 
perties are part of Jogendra Nath’s estate, 
but as contended on behalf of the res- 
pondents no such inference can possibly 
arise from suing the defendants as exe. 
cutors, 

Order I, rule 9, lays down that no suit 
shall be defeated by reason of the mis. 
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joinder or non-joinder of parties and the 
Court may in every suit deal with the 
matter in controversy so far as regards 
the rights and interests of the parties 
actually before it. The suit could not, 
therefore, be dismissed on the ground that 
the defendants No. 2 to 6 were not sued 
as executors. The suit could have pro- 
ceeded against them as trespassers, but 
any decree passed in the case would not 
have bound the estate of Jogendra Nath. 
Every suit shoold as far as practicable, he go 
framed as to prevent further litigation 
concerning the subject in dispute. We are 
of opinion that althongh the suit should 
not have been dismissed on the ground 
that the defendants Nos. 2 to 6 were not 
sued as executors they are proper parties 
to the suit, and the plaintiff ought to 
have been called upon to amerd the plaint 
for the purpose, 


16 is pointed out on behalf of the appellant 
that under the Will of Jogendra Nath the 
powers of the executors to manage the 
estate are limited to tha minority of 
the defendant No. 1. It is also pointed 
out that there were six executors under the 
Will, one of them did not accept the office 
of executor, and another has died since the 
institction of the suit and according to the 
Will the minimum number of executors at 
any time must be six, and, therefore, a less 
number of executors cannot properly re- 
present the estate. It is further contend- 
ed that if the properties are debutter, the 
shebatti right cannot be legally dealt with 
by a Will. These questions have not been 
gone into, and we do not express any 
opinion on these points. If, however, it be 
held that the defendants Nos. 2 and 4 to 6 
do not represent the estate, the suit cannot 
proceed againstthem as executors, and so far 
as Jogendra Nath's estate is concerned the 
defendant No. 1 as heir would represent the 
estate. Order I, rule 7, lays down that where 
the plaintiff is in doubt as to the person from 
whom he is entitled to obtain redresa, he may 
join two or more defendants in order that the 
question as to which of the defendants is 
liable, and to what extent, may be determined 
as between all parties. 

We think that under these circumstances, 
and in order to effectually and completely 
adjudicate all the questions inyolyed in 
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the ease, the defendants Nos. 2 and 4 to 6 
should be sued personally as well as execu- 
tors, and the defendant No. sued as tha resi- 
duary legatee and heir of Jogendra Nath. 

It is contended on behalf of the res- 
pondents that a claim against the executor 
cannot be joined with a claim against 
him personally, and we are referred to the 
provisions of Order II, rule 5. That rule pro” 
hibits such a joinder, unless the claim 
against the executor personally is alleged to 
arise with referance to the estate in respect of 
which the defendant is sued as executor. 

In the present case, the executors might 
have fairly believed that the share claimed 
by the plaintiff forms part of Jogendra 
Nath’s estate, and might have prevented 
him from taking possession thereof in their 
character as executors as they profess 
to have done, although the Court, may. 
eventually decide that the plaintiff had 
title to the share, and that, therefore, the 
executors had no right to prevent him 
from taking possession. Itis said that the 
word “estate? means the estate rightly and 
properly held as executors, and not the 
“estate” in its physical sense. We are 
of opinion, however, that the word ia used 
in both senses, and the joinder is permissible 
when both the claims arise in reference to 
the estate. Here the defendants Nos. 2 
and 4 to 6 claimed to be in possession of 
the property as part of Jogendra Nath’s 
estate at the date of the plaintiff’s adoption 
and prevented the plaintiff from taking 
possession professedly in their character 
as executors. The plaintiff has olaimed 
mesne profits and coste, and if the plaintiff 
succeeds, the Court will have to decide 
whether the defendants Nos, 2 to 6 are 
liable (if at all) personally or as executors. 
We think in the circumstances the case 
comes within the exception mentioned in 
Order II, rule 5. 


The next question is whether the claims 
as shebait and as owner can be joined in 
the same suit. It is not disputed that 
claims in the alternative van be joined 
in the same suit. It is contended, how- 
ever, on behalf of the respondent that such 
joinder is permissible only where the alter- 
native claims are put forward in the same 
character although they may be inconsistent, 
and that if the plaintiff claims to fill twa 
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inconsistent characters he will have to elect 
at the hearing which claim he will 
rely om. We are referred to the cases of 
Rawlings v. Lambert (23) and Thomas v. 
Hobler (12). But these cases were desided 
before the Judicature Act was amended. 
The. English rule (Order XVI, rule 1) was 
altered in 1896, and the first part of that 
rule corresponds to Order I, rule 1, of our Code 
- which rung as follows: — 

“All persons may be joined in one suit 
as plaintiffs in whom any right to relief 
in respect of or arising out of the same 
act or transaction: or series of acts or 
transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, 
if such persons brought separate suites, any 
common quastion of fast or law would 
arise, ” and alternative claims since the 
amendment of the rale have always been 
allowed to b3 joined in the same suit, pro- 
vided they have arisen out of the same 
transaction. 

We wera also referred to the case of 
Strond v. Lawson (24). In that case the 
plaintiff in his statement of claim, on his 
own behalf, claimed damages from the de- 
feudants, who were Directors of a Company, 
for inducing him by frand to purchase shares 
in the Company and he also claimed in the 
same action on behalf of himself and all 
the other share-holders of the Company a 
declaration that tbe payment of dividend 
(on the shares of the Company when there 
were no profits) was ultra vires and illegal, 
and it was held that the plaintiff was not 
entitled under Order XVJ, rule 1, to join both 
the causes of action in one suit. Bat as 
was pointed out by A. L. Smith, L. J., the 
first claim was a Common Law action of de- 
esit personal to the plaintiff and in the 
second part of the statement of claim, the 
plaintiff sued the same defendants and the 
Company limited, notin his personal capaci- 
ty, but in a wholly different capacity, and that 
they were wholly separate and distinat 
causes of action which did not arise out of 
the same transaction or series of transacticns. 
“According to the terms of the rule the 
plaintiff in this case cannot join the two 


(£3) (1860) 1 J. & FI. 458 at p. 466; 70 E. R. 826; 
128 R. R. 468. 

(24) (1898) 2 Q. B. 44; 67 L. T $ B. 718; 78 L, T. 
729; 46 W, R. 6265; 14 T. L, R, 4 
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causes of action which he is putting forward 
in different capacities, unless he can show 
that they both arise out of the same tran- 
saction.”’ 

Now, do the alternative claims in suit 
ariseout of different transactions? Looking 
at the substance of the plaint, the plaintiff's 
case appears fo be that as the adopted son of 
Nagendra Nath, he is entitled to the same 
interest in the properties ai Nagendra Nath 
had. He alleged that Nagendra held the 
properties as shebait but that if the Court 
finds that they -are not debutter, and were 
held by Nagendra Nath as his personal pro- 
perties, the plaintiff would still be entitled 
to his share. IE ths plaintiff succesds in 
establishing that he is the adopted son of 
Nagendra Nath, that the arrangement 
entered into by the defendant No. 5 termi- 
nated on his adoption, and there ts no other 
bar to his right, he would ba entitled to 
succeed whether the ‘properties were held by 
Nagendra Nath as shedazt or in his own right. 
It is to be observed that although the de- 
fendants pleaded that the properties were not 
absolutely debutier, they stated that soms of 
the properties were charged with the ex- 
pənses of sheba of the family deities. If 
there i3 no deed of dedication, and specially 
in cases where the debutter is claimed to be 
the debutter of family deities from ancient 


times, the determination of the question 
whether the properties are absolutely 
debutter or personal properties merely 


charged with the expenses of the sheba, 
depands upon the conclusion to ba drawn 
from the facts which may ba proved. 


The principle as to alternative relief is 
thus stated by Sir W. Page Wood, V.C., 
ia Rowlings v. Lambert (23) referred to above: 
“You have no right to allege two inconsistent 
states of facts and ask relief in the alterna- 
tive, for the two cannot be true; but you 
have always a right to state the facts of the 
case, the dosuments and deeds, and ask the 
conclusion of the Court on those facts and 
documents, and say the Court may come to one 
conclusion cf law or it may come to another; 
and you may ask the Court to come toa 
conclusion on the facts which you Lave 
disclosed, having stated everything that will 
enable the Court to form a proper judgment, 
You may ask the judgment of the Court on the 
two alternatives. That may be done on any 
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bill without objection.” See also Evans v, 
Daris (25) where (at page 754). Fry, J., 
observed, “a plaintiff may draw two incon- 
sistent inferences from the same state of 
facts.” 

It is con'ended on behalf of the respond- 
ents that the plaintiff’s duty as trustee is in 
conflict with his interest as owrier, but the 
second alternative would arise out of the 
same facts and would have to be considered 
only if the first alternative fails and in fact 
would follow from it. Ifthe respondents’ con- 
tentions were allowed the plaintiff must first 
sue as shebatt and then when he fails, he will 
have to bring a fresh snit in ‘his right as 
owner, though upon the same state of fasts 
and transactions. But every suit should be 
so framed as to prevent further litigation con- 
cerning the subject in dispute, and Order I, 
rule 2, provides that where it appears to the 
Court that any joinder of plaintiffs may 
embarrass or delay the trial of the suit, the 
Court may order separate trials. 

In the case of R:dha Meohun Mundul v. 
Jadoomonee Dosee (26) the plaintiff sued to 
recover certain properties as heiress of her 
husband as if they were personal properties; 
it was found that they were debutter proper- 
ties, and the Court of Srst instance held that 
she could not succeed as she had not sued as 
shebait. The High Court treated the objec- 
tion as one of form and gave her relief; the 
Judicial Committee were of opinion that the 
High Court were right in treating the objec- 
tion which had been made to the reception of 
the claim by the Subordinate Judge as ‘An 
objection rather of form than of substance. 

In the present case the plaintiff in effect 
asks for a declaration that he as the adopted 
son of Nagendra Nath has in the properties in 
suit the same interest, shkebait or ctherwise, 
which Nagendra Nath had, and he asks for 
possession accordingly, That being so, the 
plaint is not open to any serious objection on 
this point. 

The last question is the question of costs. 
No doubt the general rule is that the party 
applying for amendment must pay costs up 
to the stage when amendment is applied for, 
But the Court below does not appear to have 
allowed the plaintiff any opportunity to apply 
for amendment. 

(25) (1879) 10 Ch. D, 747; 48 L. J. Ch, 223; 39 L. 


T. 391; 27 W, B. 285. 
(26) 28 W. R. 369; 3 Sar. P. C. J, 482. 
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The suit should not have been dismissed for 
misjoinder cr non-jomnder of parties, and 
under the cireumstances we think that the 
plaintiff should be directed to pay the costs: 
up to the stage when the preliminary issues 
(Nos, land 8) were decided, because that 
was the stage when the Court ought to have 
given the plaintiff an opportunity to apply for 
amendment. We assess the costs up to that 
stage at Rs. 1,500, 

A question has been raised on behalf of the 
respondents whether the order for costs should 
be made against the plaintiff or against his 
next friend. It is unnecessary to consider the 
question, as the learned Counsel for the appel- 
lant does not object to the decree for costs 
being passed against the next friend, if only 
the costs up to the stage when the first and 
third issues were decided, are ordered to be 
paid. We accordingly direst that the next 
friend of the plaintiff do pay to the defendants 
Rs. 1,500 as costs within two months from 
this date, the money to be paid to Babu Priya 
Sankar Mozumdar, Vakil, for defendants Nos. 
1,2, 4and 5, and on payment of which the 
plaintiff will be allowed to apply for amend- 
ment within one.month from the date of such 
payment. The payment will be notified to 
this Court by the Pleaders on both sides, and 
the Court below will be informed of the pay- 
ment by this Court. 

We make no order as to costs of this appeal. 





N. R. OHATTEBJEKA AND RICHARDSON, JJ.— 
(July 18, 1917.)—The appellant having paid 
Rs. 1,500 on account of costs to Babu Priya 
Sankar Mozumdar, Vakil, for defendants Nos. 
1, 2, 4 and 5 as drdered by the judgment of 
this Court dated 30th May 1917 and the 
said Vakil having admitted the payment 
thereof, the Court below will be informed of 
the said payment. 

The Court below will now proceed with 
the suit in accordanoe with the directions 
given in the judgment of this Court dated 
the 30th May 1917. 

Let the record be sent down without delay. 





N. R. OHATTERJRA AND SMITHER, JJ.—(June 
1, 1917.)— Under section 13 of the Court Fees 
Act, a certificate will be granted fo the 
appellant authorising him to receive back 
from the Collector the full amount of fee = 
on the memorandum of appeal. 

Appeal allowed; Oase remanded, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 2207 
. - oF 1913. 

July 23, 1917, 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
NOGENDRA NATH ROY CHOWDHURY 
AND OTHERS— Piarntirrs Nos. 1 to 8— 
APPELLANTS 
VETSUS 
ASHUTOSH ROY CHOWDHURY AND 


OTHERS — RESPONDENTS. 

Civil Procedure Code (Act YV of 1908), s. 102— 
Appeal, second, right of -~Suit cognizable by Small 
Cause Court—Declaration, prayer for, addition of, 
whether alters natwre of swit. 

The mere addition of a prayer fora relief by way 
of declaration does not alter the character of a suit 
which is of a nature cognizable by a Small Cause 
Court, so as to give a party arightof second appeal 
which is prohibited by the terms of section 102, Civil 
Procedure Code. [p. 628, col. 1.] 

Where all the reliefs which the plaintiff claims in 
a suit can be obtained without asking for a declara- 
tion, the mere addition of a prayer fora declaration 
does not prevent the suit from being a suit cognizable 
by a Small Cause Court. [p. 628, col. 1.] 


Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 2nd April 
1913, modifying that of the Munsif, lst 
Court, Baruipore, dated the 30th April 
1912, 


FAOTS of the case appear from the judg- 
ment. 

Babu Baranashibashi Mukherjee (with him 
Babus Khitish Chunder Ohuckerbutty and Satish 
Ohunder Lahiri), for the Respondents, raised 
a preliminary objection that no appeal lay 
under section 102, Civil Procedure Code. 
The case is barred by section 102, because 
the suit as framed was only a suit for 
recovery of damages or money compensation. 
The main relief asked for in the plaint 


was only damages and the suit was not 
one for declaration of plaintiffs’ title. 

Babu Amarendra Nath Bose, for the 
Appellants.—The second appeal is sompe- 


tent, because there is a prayer for deolara- 
tion of plaintiffs’ title in the suit and 
because the Small Cause Court Judge has 
refused to decide the question of title. See 
Rash Behari Pal Chowdhry v. Sridhar Belal 
(1). If your Lordships consider that the 
second appeal is not maintainable, then 
the memorandum of appeal may be treated 


(1) 6 ©. W. N. 687, 
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as an application for revision under section 
115, Civil Procedure Code. 

The main question is one of limitation. 
Article 36 of the Limitation Act does apply 
to this case. See Ramachandraiyar v. 
Noorulla Sahib (2). Article 48 or 49 or 120 
is the Article applicable to this case. 

Babu Baranashibusht Mukherjee, for the Re- 
spondent.—The suit was a Small Cause 
Court suit and the prayer for declaration 
in the plaint does not make any difference 
in the matter. See Ramachandratyar v. 
Noorulla Sahib (2). The second appeal 
is not competent and there is no special 
reason or extraordinary circumstance in this 
case which would justify your Lordships to 
treat the memorandum of appeal as an appli- 
cation for revision. 

As regards the question of limitation, 
Article 36 has bean rightly applied to this 
case. If, however, the preliminary objeation 
as regards the competency of the second 
appeal be given effest to then, 1 need not 
argue on the question of limitation. 

JUDGMENT. 

Fietoner, J.—This is an appeal by the 
plaintifis against a decision of the learned 
District Judge of the24-Pergannahs, dated 
the 2nd April 1913, modifying the daesi- 
sion of the Munsif at MBaruipore. The 
action was an action instituted, at first, in a 
Court of Small Causes to recover damages 
by the plaintiffs for certain wrongful acts 
said to have been done by the defendants 
with reference to a property to which they 
were both jointly entitled. The learned 
Judge in the Small Canse Court, in the 
exercise of his discretion under section 23 of 
the Provincial Small Cause Courts Act, 
thought fit to return the plaint to the plaintiffs 
for presentation to the regular Civil Court. 
The only question now for our decision is, “does 
a second appeal lie oris a second appeal 
barred under section 102, Civil Prosedure 
Code.” Ithas been desided quite clearly that 
the mere fact that the Judge exercised his 
discretion under section 23 of the Pro- 
vinsial Small Cause Courts Act does not 
give the parties a right of second appeal. 
The suit, notwithstanding the fact that the 
plaint has been returned, remains one which 
is cognizable by a Small Cause Court. The 


(2) 30 M. 101; 1 M. L, T. 814; 16 M.L.J. 477% 
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only difference that is said to have occurred 
in this case is that the plaintiffs, when the 
plaint was retured to them, added in it a 
prayer for a relief that they asked for by 
way of declaration. Jn the original plaint, 
there was no prayer for such a relief; but, 
in the amended plaint, this relief was' asked 
forin the form of a declaration; and the 
ouly question is whether the mere fact of 
adding a prayer for a declaration to the 
plaint gives the plaintiffs a right of second 
appeal, The casereliedon by the plaintiffs, 
namely, the case of Hash Pehari Pal Chowdhry 
y. Sridhar Belal (1), does not establish the 
point that the plaintiffs wish to establish 
by that case. That case does not establish 
that the mere addition of a prayer for a 
declaratory relief gives the plaintiff a right 
of second appeal. It says that where the suit 
is, as it was in the Small Cause Court, for 
damages and remains such in the Civil Court, 
then the plaintiff has got no right of second 
appeal. The learned Judges in that case did 
not consider, nor had they before them the 
case, that the mere addition of a relief asking 
for a declaration would alter the character 
of the suit. On the other hand, there is 
the decision of a Full Bench of the Madras 
High Court that had the very point for 
consideration. That is the decision in Xama- 
chandraiyar v. Nurulla Sahib (2), and there 
it was held that where all.the reliefs which 
the plaintiffs claimed in a suit could bave 
been obtained without asking for a declara- 
tion, the mere addition of a prayer for 
a declaration did not prevent the suit 
from being a suit cognizable by the Small 
Cause Court. I think that that decision is 
clearly correct and, in that view, the mere 
addition of such a prayer does not alter 
the character of the suit so as to give a 
party a right of second appeal which is 
prohibited by the terms of section 102, 
Code of Civil Procedure. In that view, 
it is quite clear that a second appeal dces 
not lie in the present case. The appeal, 
therefore, fails and must be dismissed. 

The oross-objection is not pressed and is 
accordingly dismissed. 

We make no order as to costs, 

NEwBOULD, J.—I agree. 


Appeal dismiss:d, 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Cryin Appsat No, 109 
or 1916, 
June b, 1917. 
Present:—Mr. Justice Maung Kin. 
MAUNG KYI NYO—-APPELLANT 
VETSUS 
MAUNG AUNG THA AND AXOTHER—~- 


RESPONDENTS. 

Sale—Property in possession of third person—-Pur- 
chaser, duty of —Constructive notice. 

Wherea person purchases immoveable property 
which is in the possession of a person other than the 
seller he must be held to have had constructive notice 
of the right of the possessor, for if he had enquired ` 
he would have found out the true state of affairs. [p. 
629, col. 1.] 


Mr. Po Han, for the Appellaut. 

Mr. Ba Dun, for Respondent No. 1. 

J UDGMENT.— Maung Kyi Nyo obtained a 
money decree against defendant Ma Wan 
and in execution thereof attached the land 
in suit and brought it to sale. Plaintiff 
himself, with leave of the Court to bid, 
bought the land atthe sale. The purchase 
was in due course confirmed. 

Aung Tha filed a suit against Kyi Nyo 
and Ma Wun for the cancellation of the sale 
and for declaration of his title to the land, 
alleging that some six years before he had 
bought the land from Ma Wan for Rs. 390 and 
that he was in possession. Kyi Nyo and 
Ma Wun denied the alleged sale to Aung 
Tha. Ma Wan in particolar said that she 
let the land to Aung Tha for one year 
and that after the expiry of the tenancy 
he refused to return it to her. 

Aung Tha produced a deed of sale which 
was neither registered nor stamped. 

The Trial Court held that the document not 
being admissible Aung Tha was not entitled 
to prove the alleged sale to him in any other 
way and passed a decree for Rs. 390 against 
Ma Wun. It may be here stated that in the 
alternative he had asked for a decree against 
her for the return of the purchase-money. 

Aung Tha appealed and raised two points, 
namely, (1) that the decree obtained by 
Kyi Nyo against Ma Wun was obtained 
fraudulently, and (2) that he had a charge on 
the land to the extent of Rs. 300. 

The first point was held to have been 
walved in the first Court. Onthe 2nd point 
the lower Appellate Court passed a decree 
giving a charge on the land against both de- 
fendants to the extent of Rs. 300. 
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Kyi Nyo appeals and contends that there 
can be no charge as against him, as it 
has not been proved that he had notice of 
the alleged transaction between Aung Tha 
and Ma Wun. This contention cannot 
prevail. Aung Tha was in possession at 
the time of Kyi Nyo’s purchase and the 
latter must be held to have had construc- 
tive notice of Aung Tha’s rights, for if 
he had enquired of Aung Tha, he would have 
found out the real state of affairs, 

Another point argued was that as at 
the utmost Aung Tha has proved a 
usufructuary mortgage for Ks. 309 in his 
favour, the section of the law, namely 55 
(6) (b), under which the charge is claimed 
does not apply. Ido not see what difference 
this makes, the result would practically be 
the same, for the meaning of there being a 
mortgage is that Kyi Nyo’s purchase will be 
subject to Aung Tha’s mortgage and Kyi 
Nyo must pay offthe mortgage. 

The appeal is dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Orvit Miscettangous Petitions Nos. 450, 461 
AND 922 or 1917. 
April 12, 1917, 
Present; —Mr, Justice Abdur Rahim and 
Mr. Justice Napier. 
In C. M. P. Nos. 460 anp 461 or 1917 
JANAKI AMMAL— PETITIONER 
Versus 
NARAYANASWAMI AIYER— 
RESPONDENT. 

In C. M. P. No. 922 ov 1917 
NARAYANASWAMI ALYAR—Petirioner 
VETSUS 

. JANAKI AMMAL —Responnenrt. 

Civil Procedure Code (Ac? V of 1908), O. XLV, 7. 15 
—"“Certified copy of the decree,” interpretation of— 
Plain print copy with affidavit, whether sufficient. 

Rule 16 of Order XLV of the Code of Civil Pro- 
cedure should not be construed as restricting the 
only possible evidence of an Order in Council to the 
certified copy, but as directory words with the 
object of ensuring that proper information on the 
subject of an Order in Council should be supplied to 
the Courts in India.. [‘p. 630, col. 1,] 

Hurrish Chunder Chowdhry v. Kali Sunderi Debi, 9 
C. 482; I0 1. A. 4; 12 C.L. RB. 51t; 7 Ind. Jur. 161; 4 
Sar, P, C, J, 406; 4 Ind. Deg. (N. s.) 970, followed. 
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Where, therefore, along with an application for 
execution of the decree of the Privy Council a plain 
print copy of the decree was filed and in support 
thereof an affidavit was filed, tu show that it was the 
decree passed by the Privy Council: 

Held, that it must be deemed to be the true copy 
of His Majesty’s Order in Council within the meaning 
of rule 15 of Order XLV of the Code of Civil 


Procedure. [p. 68), col. 2.) 
Damodar Das v. Birj Lal, 30 Ind, Cas. 77; 87 A. 567; 


13 A. L. J. 769, distinguished. 
In No. 460 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to transmit for execution to the 
Court of the Subordinate Judge, Maya- 
varam, the plain printed copy of the decree 
of His Majesty in Couneil, in Privy Council 
Appeal No. 105 of 1914“, preferred against 
the desree of the High Court, in Appeal 
Suit No. 22 of 1908+ (Original Suit No. 
30 of 1907) on the file of the Court of 
the Subordinate Judge Mayavaram. 

Mr. C. A. Seshagiri Nastri, for the Peti- 
tioner, 

Messrs, T, R. Ramachinira Ařyar and 
G. 8. Ramchandra Ayar, for the Respond- 
ent, 

In No. 461 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed with the above Civil Miscellaneous 
Petition No. 460 of 1917, the High Court 
will be pleased to order the return of the 
securities deposited by the petitioner for 
the costs of the respondent in the appeal 
to His Majesty in Council in the said 
Privy Council Appeal No. 105 of 1914 
and also of the interest that may have 
accrued thereon, and to order the refund 
of; the balance of amount lying to the 
credit of the petitioner after defraying 
the expense for the printing and trans- 
mission of the printed record in the said 
Privy Council No. 105 of 1914 to His Majesty 
in Counsil. 

In No. 922 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to set aside the order of the Regis- 
trar of the High Court, dated 25th February 
1917, in Civil Miscellaneous Petition No. 


rt ang 


#See 87 Ind. Cas, 161—EFd. 
+3ee 17 Ind. Cas, 261-—Ed, 


630 


JANAKI AMMAL V. NARAYANASWAMI AIYAR, 


642 of 1917, for furnishing Janaki Ammal, 
the appellant in Privy Council Appeal 
No. 105 of 1914, with a certificate of the 
costs incurred by her in the High Court 
in Appeal Suit No, 22 of 1908, and in 
the Court of the Subordinate Judge of 
Mayavaram in Original Suit No. 30 of 1907, 
and to direst a re-settlement of the taxation 
of costs after hearing the petitioner herein. 


Messrs. T., R. Ramachandra Atyar and G. 8, 
Ramachandra Atyar, for the Petitioner. 

Mr, CO. A. Seshagiri Sastri, for the Respond- 
ent. 


JUDGMENT.—The first objection taken 
to the transmission of the decree of the 
Privy Council for execution is that the 
Original Order in Council has not been filed 
in this Court and, therefore, there is no 
sertified copy’ which should accompany the 
application for execution as required by 
Order XLV, rule 15 of the Code of Civil 
Procedure, 1908. The facts set ont in Civil 
Missellaneous Petition No. 460 of 1917 and 
the affidavit of the petitioner explain how 
the original order has miscarried and has 
not yet reached the petitioner. The order 
was passed about the end of July 1916 
and since the successful appellant before the 
Privy Council has not yet received the 
original order, he has put in a plain print 
copy of the Order in Qouncil along with 
his petition and asks us to transmit the 
decree for execution to the lower Court. 

We think the principle of the decision of 
the Privy Council reported as Hurrish 
Chunder Chowdhry v Kali Sundert Debi (1) 
applies to a case like this. As pointed out 
there, the provisions of section 610 of the 
old Oode of Civil Procedure, which corres- 
pond to rule 15 of Order XLV of the 
present Code, should not be construed as 
restricting the only possible evidence to the 
certified copy, but as direstory words with 
the object -of ensuring that proper informa- 
tion upon the subiest of any Order in 
Council should be supplisd to the Courts 
in India. No doubt the Order in Counsil in 
that case was in possession of the opposite 
party and he neglected to file it. Sut the 
-principle applies fo the present case and wa 
are satisfied upon the affidavit and other 


(1) 90. 482; 101. A. 4; 120, L. R.511; 7 Ind. Jur, 
161; 4 Sar P. C, J. 406; 4 Ind. Deo. (x. s.) 970. 
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materials placed before us that the plain 
print copy filed ‘along with the petition 18 & 
true copy of His Majesty’s Order in Gounoil. 
In fact this is not dented. The case of Janaki 
Ammal v. N arayanasami Aiyar (2) has alao 
been reported in the authorised Law Reports, 
39 Madras 634, where the deoree is given 
in the same terms as in the plain copy. We 
have been referred to a case in the Allahabad 
High Court, Damodar Das v. Birj Lal (3). But 
there it appears that there was no copy of the 
‘Order in Council’ at all before the executing 
Court, but only the judgment or recommenda- 
tion of their Lordships of the Privy Counoil. 
That is not the case here. 

Another objectiun has been ased by the 
learned Pleader for the respondent that, the 
Registrar did not give notice to him at the 
time of taxing the costs. Woe have, however, 
heard what objections he has to urge as 
regards the costs as taxed, and his principal 
objection is that no Pleader’s fee should have 
been allowed in this Court because uo ser- 
tificate of fees was filed within seven days 
as required by therules. But then the order 
of this Court as regards costs was that each 
party was to bear his own costs and, there- 
fore, it was not expected that the Pleader 
would file any certificate of fees. That order 
has, however, been reversed by their Lord- 
ships of the Privy Council. We think in 
the circumstances the Registrar was right 
in accepting the certificate of fees. 

Civil Miscellaneous Petitions Nos. 460 and 
461 of 1917 are, therefore, allowed. Civil 
Miscellaneous Petition No, 922 of 1917 is 
dismissed with costs. 


(1. M. P. Nos. 460 and 461 of 1917 allowed; 
O. M. P. No. 922 of 1917 dismissed. 


Vv. R., P. 
(2) 37 Ind. Cas. 161; 39 M. 684; 81 M. L. J. 225; 


20 M. L, T. 168; 14 A. bd: 997; (1916) 2 M.W.N. 188; 
20 C. W. N. 1223; 18 Bom. L, R. 856; 24 O. L. J. 309; 4 
BR P.: 


Vol. XLI] 
DILTOR KOER V. HARKU SINGH, 


PATNA HIGH COURT. 
First Civt AppraL No. 46 or 1914. 
. May 8, 1917. 
Present:—Sir Edward Chamier, KT., 


BNDIAN 


Chief Justice, and Mr, Justice Jwala Prasad. 


Musammat DILTOR KOER — PLAINTIKR — 
APPELLANT 
versus 


Babu HARKU SINGH — Derenpanr— 


RESPONDENT. 
Hindu Law-—Widow— Acceleration—Maintenance— 
Reversioner, whether can deal with contingent interest, 
A xveversionary Hindu heir has no right to deal 
with his expectant interest. [p. 634, col. 1.1 

Khunni Lal v. Gobind Krishna Narain, 10 Ind. Cas. 
477; 83 A. 356; 15 ©. W, N. 545; 8 A. L. J. 552; 18 
C.L. J. 575: 13 Bom. L. R. 427; 10 M. L.T. 25; 
(1911) 1 M. W. N. 432; 21 M. L. J. 645; 38 I. A. 87 
(P. O.); Rup Narain v. Gopal Devi,3 Ind. Cas. 382; 
36 C. 780;6 A. L. J. 567; 10 0. L. J. 58: 13 C. W. N. 
920; 5 M., L T. 428; 11 Bom, L R. 838; 93 P. R. 1909; 
68 P, L. R. 1910; 146 P. W. R. 1909; 386 T A, 103; 19 
M. L, J. 548 (P.C.): Sham Sundar Lal v. Achhan 
`~ Kunwar, 21 A. 7l; 20. W. N. 729; 25 I. A. 183:7 Sar. 
P. C. J. 417; 9 Ind. Dec. (N. s) 755; Nund Kishore 
Lal v. Kanee Ram Tewary, 29 0. 355; 6 0. W. N. 295; 
Sumsuddin v, Abdul Husein, 31 B. 165; 8 Bom. L, R. 
781, distinguished. 

A Hindu widow must surrender her entire interest 
in her husband’s property in order to effect a valid 
acceleration ofthe estate in favour of the next 
reversioner. [p, 684, col. 2.] 

Debi Prasad Chowdhry v. Golap Bhagat, 19 Ind. 
Cas. 273; 40 O. 721; 17 CO, W. N. 701; 17 O. L. J. 499s 
Rangappa Naik v. Kamti Natk,31 M. 366;3 M. L.T., 
355; 18 M. L. J. 309, relied upon. 

One T. died leaving two widows P, and K, P. and 
K. divided thə property between themselves. K. 
during her lifetime surrendered her entire interest 
in the property in favour of her daughters son to 
whichthe daughter consented. The daughter’s son, on 
the other hand, agreed to give K, Rs. 1,200 per year 
for her maintenance and it was agreed that in lieu 
of her maintenance she should remain in possession 
of four villages belonging to her husband: 

Held, that the surrender effected 
acceleration. [p. 685, col. 1. | 


Appeal from a decision of the third Sub- 
ordinate Judge, Patna, dated the 23rd Sep- 
tember 1913. si 


FACTS of the case and the arguments are 
fully set out in the judgment. The material 
portion of the document, dated the 19th 
March 1891, executed by Musammat Khatan 
Kuar is as follows: — 

“8. Now Musammais Diltor Kuar and 
Mantor Kuar, the daughters, and Babu 
Harnandan Prasad Narain Singh, father and 
guardian of Babu Sheonandan Prasad 
Narayan Singh minor, my. daughter’s son, 
who are now present and residing with me, 


a valid 
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the executant, at my house in Mauza Garh 
Nehusa, Pargana Ghyaspur, used to make 
this request that with the exception of the 
properties given below the income of which 
would be sufficient to meet the expenses of 
me the executant and shonld be retained in 
my possession, I shonld deliver complete 
possession of the remaining properties move- 
able and immoveable to the extent of one- 
third share in equal proportion under the 
term of the faksimnama. As I the executant 
heartily desire that during the lifetime of 
me the executant the takstmnama, dated the 
28th February 1886, and the zabnamas, 
dated the llth July 1886, 15th September 
1886 and 20th September 1886, should come 
into force and that in future the daughters 
and the daughters’ sons may have no occasion 
for dispute among themselves and their sons 
and representatives nor should any one be 
in want of possession after my death, there- 
fore, |, the executant, out of my own free- 
will.........recognised each of the three heirs 
set forth above to have and hold possession 
in equal proportion of the entire properties 


‘In the deed of taksimnama mentioned above 


as well as mentioned below, with the excep- 
tion of the properties relating to the 
Tnakurbart in respect of which some one else 
is the mutawallz, viz., one-third share to Mu- 
sammat Diltor Kuar.........and one-third share 
to Musammat Mantor Kuer......,..and one- 
third to Babu Sheonandan Prasad...,......, 
and waived all claims to possession in 
respect of the same and withdrew altogether. 
And now I, the executant, have not and shall 
not have any sort of claim to title, eto., with 
each of the said three heirs. And each of the 
three .heirs mentioned above too have had 
and held complete possession ont of their 
free will and accord in confirmation of the 
previous deed, taksimnama, executed by me 
the executant and thezabnama executed by 
themselves in their own capacity and by his 
guardian. Hach of the three heirs should 
have their respective names registered in the 
Government Registers in the column of 
milkiat and malikdart on expunstion of the 
name of me, the executant. In respect 
thereto none of the heirs shall have any 
connection or sontention or demand with the 
other or with any of their heirs and repre- 
sentatives. 


9. Each of the three heirs agreed to pay 
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Rs. 1,200 annually for the purpose of meeting 
the expenses and necessity of me, the exe- 
cutant, during my lifetime and I, the 
executant, accepted to take Rs. 1,200 
annually, but with mutual conséné and with 
a view to better security and to avoid de- 
mands, in lien of Rs. 1,200 the said amount 
of maintenance, Mazza Nehusa and Mauza 

- Ukhra.........and Mauza Chak.,.,....... the 
jamaband: of which.,,...comes up to the 
amount of maintenance should remainin the 
possession of me the executant with only the 
right of appropriation of the produce in lieu 
of maintenance, support and necessities of 
every description till my lifetime. ` And the 
payment of the Revenue and Road and Public 

- Works cesses and other Government dues 
will rest with each of the said three heirs, 
their heirs and representatives. And after 
the death of me, the executant, the same. will 
come into the possession of each of the three 
heirs; their heirs and representatives in 
proportion to a third share to each; no one 
has and shall have any claim and contention 
with any other and each of the three heirs 
in equal proportion should get their respect- 
ive names registered in the columns of maliks 
and malikdart in the Government Registers 
in respect of the said villages.” 

Dr. D. N. Mitra, Messrs. Rajendra Prasad 
Goyan, R. Ohatterji, Nirsu Narayan Sinha, 
Ram Persad and Purendra Narain Sinha, for 
the Appellant. 

Messrs, Rat Guru Saran Prasad, Tribhuan 
Nath Sahay, Gangadhar Dus, Kulwant Sahat 
and Hari Bhusan Mukerjee,for the Respond- 
ent, 

JUDGMENT. 

' OHAMIER, O. J.—This was a suit by the 
appellant for recovery of possession of shares 
in several villages which came into the 
„possession of the respondent under a mort» 
gage inthe form of an tjara executed in his 
; favour on September 14th, 1897, by Musam- 
. mat Mantor Koer,a sister (now deceased) 

of the appellant. The appellant claims a 

declaration that the ora is not binding 

on her, a decree for mesré profitr, and other 
reliefs. $ 
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The following pedigree has been admitted: —~ 


Musammat == Tundan Singh, == Musgmmat 
Poona Koer, died Khatan Koer, 
Ist wife, February 2nd, 1875. | 2nd wife, 
who died in who died in 
1899, 1902. 


Musammat Dhanjot Koer, 
alive 


Several daughters, 





a ee arr aer 


Musummat Musammat Musammat Musammat 
Ganeswar Sheomurat Diltor Koer, Mantor 
Koer, Koer, (plaintiff:, Koer, 


died without 
issue before 


who died had two sons died in 
in August of whom one December 


1886. 1884 is now alive. a 
Sheovandan Singh. Musammat 
Jageshwar Koer, 
alive. 


According to the Hindu Law the property 
of Tundan Singh devolved upon his two 
widows jointly; on the death of Poona Koer 
the surviving widow Kbatan Koer would 
have taken the entire property and on her 
death her surviving daughters Diltor Koer 
and Mantor Koer weuld have taken it 
jointly, and on the death of Mantor Koer 
her sister Diltor Koer would have taken 
the whole and the daughters’ sons would 
have taken nothing till the death of the 
last surviving daughter. 

But the property of Tundan Singh has 
been the subject of many transactions and 
the decision of this ease. depends upon the 
effect to be given to them. 

Onthe death of Tundan Singh Khatan 
Koer seems to have set up a Will. Poona Koer 
disputed the Will and set up a gift in 
respect of sonie moveable property. The 
dispute betvveen the wido*s was settled on 
Ovtober 29th, 1876, on terms stated in tro 
igrarnamas executed by each in favour of 
the other. These documents recite that 
Khatan Koer kad given up the Will pro- 
pounded by her and Poona Koer had given 
up the gift which she had set up,and go 
on to provide that Khatan Koer who had 
four daughters should take a 12-annas share 
in the property and Poona Koer who had. 
only one daughter should take a 4-annas 
share: Poona Koér was to ‘bé entitled 
to retain .ber share for life- or give it to 


r 
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her daughter or son-in-law and in case of 
her death the share was to go to her 
daughter. Tbere was similar provision re- 
garding the share of Khatan Koer. There 
was also a provision which was intended 
to keep the 4-annas share in the line of 
Poona Koer and her descendants for ever 
and the 12-annas share in the line of 
Khatan Koer and her descendants for 
ever. 


It was firstly contended for the respond- 


ent that the c¢grarnwmas had the effect of 


conferring an absolute and heritable estate 
upon each of the widows as if the rule 
laid down in the ease of Khunni Lal v. Gobind 
Krishna Narain (1) and other similar cases 
applied to the present case. But it is 
clear that the compromise was not based 
upon any antecedent title to an absolate 
estate in the parties. Khatan Koer gave up 
all claims under the Will. That document 
has not even been put in evidence and 
there is nothing to show that it purported 
to give her an absolute estate. It must, 
therefore, be held that the widows did not 
under the compromise acquire ‘absolute 
estates in the property. At the latest the 
igrarnamas ceased to have any effect on the 
death of Khatan Koer in 1902. 


On March 14th, 1878, Khatan Koer exe- 
cuted a document whereby she purported to 
divide the 12-annas share between her four 
daughters with effect from her death. This 
document was never acted upon and may be 
dismissed from further consideration. 


On February 28th, 188“, after the death 
of the eldest daughter, Khatan Koer executed 
a somewhat similar document whereby she 
purported to divide the 12 annas share 
between her daughters Diltor Koer and 
Mantor Koer and her daughter’s son Sheo- 
nandan with effect from her death. On July 
Llth, 1886, September 15th, 1886, and Sep- 
tember 20th, 1826, Diltor Koer, Mantor Koer 
and the father of Shéoriandan each executed 
a document styled an zjabnama accepting the 
terms and conditions of the deed of February 
28th, 1886, and the husbands of Diltor Koer 
and Mantor Koer each executed an 7¢qrarnama 


(1) 30 Ind, Cas. 477; 33 A. 858; 15 CO, W. N. 646; 
8 A. L. J. 662; 13 C. L. J. 575; 13 Bom. L. R. 4 7; 10 
M. L. T. 25; (1911) 1 M. W, N. 432; 21 M, L. J. 645; 38 
I. A. 87 (P. 0.) 
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guarantesing that his wife would observe the 
arrangement that had been made. The docu: 
ment executed by Dharamjit husband of Diltor 
Koer is dated September 24th, 1885, and 
is on the record. The others have not been 
printed. 


Before going further it is necessary to 
ascertain what was the legal effect of this 
set of documents. For the reasons already 
given it is clear that Khatan Koer had no 
power to regulate the succession to the pro- 
perty after her death. On behalf of the 
appellant it is contended that the two 
daughters and the daughter’s son could not 
enter into agreements which would bind 
their contingent or prospective interests in the 
property or change the course of the devolution 
of the property, and reliance is placed on sec- 
tion'6 of the Transfer of Property Act and on 
the cases of Rup Narain v. Gopal Devi (2), 
Sham Sundar Lal v. Achhan Kunwar (3), 
Nund Kishore Lal v. Kanee Ram Tewary 
(4) and Sumsutdin v. Abdul Husein (5). 
The respondent, on the other hand, relies 
upon the eases of Kaztlash Chandra Chucker. 
butty v. Kashi Chanira Chuckerbutty (6), 
Ramakkal v. Ramasamit Natckan (7), 
Sudalaz Ammal v, Qomati Ammal (8), Kantee 
Ohandra Mukerji v. Ali-Nabi (9), Ram 
Nirunjun Singh v. Prayag Singh (10), The 
five cases last mentioned may be distin. 
guished from the present case on the ground 
that the agreements in question in these 
cases were made by persons in possession 
of property and the object of the agree- 
ments was to define their respective rights 
in that property, whereas in the present 
ease the two daughters and the daughter's 
son were not in possession of property 


(2) 3 Ind, Cas. 382; 36 C. 780; 6 A. L. J. 567; 10 C. 
L J. 53; 18 0. W. N. '920; 5 M. L. T. 423; 11 Bom. L. 
R. 8:3; 93 P. R. 1909; 68 P. L. K. 1910; 146 P, W, R. 
1909; 36 L A. 103; 19 M. L. J. 548 (P. 0.). 

(3) 21 A. 71; 20. W. N. 729; 251. A, 183; 7 Sar. P, 
C.J. 4:7; 9 Ind. Dee. (N. 8.) 755. 

(4) 29 C. 355; 6 O. W. N. 395. 

15) 3! B.- 165; 8 Bom. L R, 781. 

(6) 24 0. 339; 12 Ind. Deo, (N. s.) 893. 

(7) 22 M. 522;9 M. L. J. 101; 8 Ind, Dec. (n. s.) 


373. 

(8) 16 Ind Cas. 428; 12M. L. T. 288; 23 M. L. J, 
355; (1912) M. W. N. 908. 

(9) 9 Ind. Cas, 985; 88 A. 414; 8 A. L. J. 199, 

(10) 8 O. 188; 10 C. L.,R, 64, 4 Ind, Dec, (x, s.) 
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but were attempting to deal with property 
which might or might not devolve on them 
on the death of Khatan Koer. 


It appears to me, as it appeared to the 
Calontta High Court in Nund Kishore Lal 
v. Kanee Ram Tewary (4), that the deci- 
gion of their Lordships of the Privy 
Council in Sham Sundar Lal v. Achhan 
Kunwar (8) has distinctly negatived the 
right of a reversionary Hindu heir .to deal 
with his orher expectant interest. 'n Sumsud- 
din y. Abdul Husein (5) Sir Lawrence Jenkins 
held the same with reference to the chance of 
a person succeeding to an estate under the 
Muhammadan Law. I am of opinion that 
there is nothing in the document executed 
by Khatan Koer, her two daughters, their 
husbands and the father of Sheonandan 
in 1886 which would have prevented the 
daughters from asserting their rights under 
the Hindu Law on the death of Khatan 
Koer. 


But on March 19th, 1891, Khatan Koer 
executed a document styled an tgrarnama 
la-dawa, whereby she gave .up her widow’s 
estate in the property which had been 
till then in her possession. Clauses 1—4 of 
this document recite some of the previdus 


documents and give the history of the 
family from 1875 up to date, Clauses 
5—7 may be disregarded. Clause 8 states 


that her daughters and the father of 
Sheonandan’ had asked her to hand over 
her property to them, retaining only what 
would be sufficient for her maintenance, 
and that she had agreed to do so. Then 
she goes on to say that she has made each 
of them full and absolute possessor of 
one-third of her property and bhad herself 
given up possession to them, that she had 
no longer any claim to tha property and 
that eaoh of the three was to have his or 
her name entered in the Government records 
in respect of his or her share. Hach of 
them was to be malik of his or her share 
and none of them was to have any son- 
tention, demand or connection with the 
others or their representatives. Clause 9 
recites that the two daughters and the son- 
in-law had agreed to pay her Rs. 1,200 
per annum for her expenses for life and 
she had agreed to accept that amount, but 
it had been arranged between them and 
her that instead of receiving Rs. 1,200 
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from them she should retain possession of 
four of the villages and have the right to 
take the income thereof for her mainten- 
ance and needs—the Government revenue and 
cesses being paid by the daughters and son- 
in-law and their heirs and representatives. 
The appellant contends that thia document 
at the most transferred -Khatan Koer’s 
estate to the daughters and Sheonandan, 
that there was no complete surrender or 
extinction of the widow’s estate and con- 
sequently no acceleration of the estates of the 
daughters. The respondent on the other hand 
contends that this document evidencesa com- 
plete surrender and extinstion of the widow’s 
estate by Khatan Koer which brought about 
an acceleration of the estates of the daughters, 
and that this document read with the 
documents of 1826 and” considered in the 
light of the conduct of the two daughters 
and the daughter’s son shows that they 
had all agreed,:so far as they were able 
to do so, that the two daughters and 
Sheonandan should each take a one-third 
share. The Subordinate Judge relied upon 
the case of Pulin Ohandra Mandal;y¥, Bola 
Mandal (11) as authority for the proposi 
tion that a surrender by a widow of her 
entire interests ina portion of her husband’s 
estate accelerates the estate of the rever- 
sioners in that portion, but that decision 
was in effect overruled by the Fall Bench 
in Debi Prosad Ohowdhry v. Golap Bhagat(12), 
where it was held that the surrender must 
be of the entire estate of the widow in 
order that the estates of the reversioners 
may be accelerated, and the same view was 
taken in Rangappa Naik v. Kamti Naik (18). 
It is contended by the appellant that 
Khatan Koer did not give up Her entire 
estate because she retained possession of 
four villages and we were referred to the case 
of Pilu Appa Nalwade v. Babaji’ Naru 
Mang (14), where two widows had made 
a gift of four-fifths of their husband’s estate 
and had retained one-fifth for their main- 
tenance, and it was held that the retention 


(11) 35C. 939: 120. W. N. 887; 80. L. J. 280. 

(12) 19 Ind. Cas. 273; 40 O. 721; 17 0. W. N. 701: 
17 C. L. J. 499. 

(18) 31 M. 366; 3 M. L. T. 355; 18 M. L. J. 309. 

(14) 4 Ind. Cas. 584 34 B. 165; 11 Bom. L. R, 
1291, - 
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of the one-fifth took the case out of the 
rule. The terms of the instrument executed 
by the widows in that ease do not appear 
from the report. In the case before us 
Khatan Koer abandoned the whole of her 
widow’s estate as such and in lieu of 
Rs. 1,200 per annum as maintenance was 
allowed to take the income of four villages. 
It is quite clear from the terms of the 
document that she did not retain a widow’s 
estate in the four villages but was given 
a bare right to receive the rents and 
profits from the tenants instead of taking 
the sum of Rs. 1,200 from the other parties 
to the document. It was also contended that 
even if Khatan Koer gave up her widow’s 
estate in all the property then in her 
possession, there was no acceleration of the 
estates of the daughters because the 4-annas 
share in Tundan Singh’s property remained 
in possession of the other widow Poona 
Koer. As a matter of fact Poona Koer 
also shortly afterwards, z. e. in 1596 relin- 
quished her 4-annas share in favour of her 
daughter, but, in my opinion, the retention 
of her share by Poona Koer did not make 
the relinquishment by Khatan Koer any 
less complete. By an arrangement, which 
was binding upon both: the widows for 
their joint lives and upon the survivor of 
them, Khatan Koer had no rights whatever 
in the share allotted to Poona Koer. Khatan 
Koer abandoned her widow’s estate in all 
the property to which she was entitled and 
that was, in my opinion, sufficient to satisfy 
the rule. Lastly, it was contended that 
an abandonment of her estate by a widow 
must be in favour of the next reveraioners 
only, whereas Khatan Koer abandoned one- 
third of her estate in favour of her daughter’s 
son who was not one of the next reversioners. 
In my opinion this contention should be re- 
jected. What is required is that the 
widow should relinquish her estate. The 
circumstance that the next reversioners 
allowed another person to take part of the 
property does not appear to affect the 
question. If the relinquishment had been 
in fayour of the next reversioners only 
and they had the next day made over 
part of the property to another person, 
there would have been no room for the 
contention now advanced. it was with the 
sonsent of the two daughters and in pursu- 
ance of the family arrangement that one- 
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third of the property was made over to the 
daughter’s son Sheonandan. On the whole 
1 am of opinion that the relinquishment of 
ber widow's estate by Khatan Koer was 
sufficient to bring this case within the rule 
and that the estates of the daughters were 
accelerated. If this view is correct Mantor 
Koer acquired in 1891 a woman's estate in 
her father’s property which passed into her 
possession and she had power to mortgage 
it in 1597 for legal necessity as understood 
in the Hindu law. When Mantor Koer 
died in 1906 Diltor Koer might have chal- 
lenged the mortgage but she did not do 
so. On the contrary she accepted three 
instalments of the hag ajiri (the sum payable 
by the <«dJaradar) from the respondent 
namely Rs 347-0-3 on January 9th, 1907, for 
a period prior to the death of Mantor Koer, 
Rs. 800 on March 25th, 1907,and Rs. 200 
on June 8rd, 1907 (see Exhibits D D 1, 2 
8). The finding of the Court below that 
these sums were received by Diltor Koer has 
been challenged but, in my opinion, there 
can be no doubt that the three sums were 
received by her. I prefer the evidence of 
Parasidha Narain Singh and the respond. 
ent to that given by the appellant and 
her servant Maneshur Lal, whose story 
that he told the appellant’s husband that 
the respondent’s ara was a colourable 
one’ is plainly false. The appellant and 
her husband (Dharamjit) had full knowledge 
of the zjara taken by the respondent, for 
Dharamyjit had advanced money to Mantor 
Koer on September 18th, 1897, when an 
arrangement was made that the hag-ajir: 
payable by the respondent should be devoted 
to keeping down the interest payable to 
him (Dharamjit'. I agree with the Court 
below that Diltor Koer by accepting rent 
or haqg-ajirt from the respondent after the 
death of Mantor Koer must be taken to 
have elected to affirm the mortgage and that 
she cannot now challenge it. 

But I am prepared to go further and 
accept the view taken by the Court below 
that there was a valid family arrangement 
whereby Mantor Koer became entitled to 
deal with her one-third of Khatan Koer’s 
estate as she pleased so far as Diltor 
Koer was concerned. For the reasons already 
given I am of opinion that the documents 
of 1886, executed as they were while the 
danghters had no more than expectant 
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interests, did not have the effect which they 
were intended to haye. But when the 
daughters obtained possession in 1891 they 
besame entitled to mahe any agreement 
with each otber that they pleased regard- 
ing the property in their possession. It is 
quite clear that all along the daughters 
were anxious to make an arrangement 
whereby each should take one-third of bar 
mother’s property and have un‘ettared con- 
trol over it. Diltor Koer and Mantor 
Koer did not sign the deed of March 
19th, 1891, but thev accepted it and applied 
to the Collector for registration and took 
possession on the strength of it, That 
document was the last of a series of doou- 
ments all exeented with the same object. 
it is quite clear that by taking possession 
under that document the daughters re- 
affirmed the arrangement which they had 
sought to make previously but which they 
had heen unable to make effectively owing 
to the nature of their interests. The heirs 
of Diltor Koer may not be bound by the 
arrangement which she made with her sister 
and Sheonandan but Diltor Koer herself 
cannot challenge it. dln this view the zara 
held by the respondent cannot be challenged 
by the appellant Diltor Koer, whether it 
is supported by legal necessity or not. 
I would dismiss tbis appeal with costs. 


JWALA PRASAD, J.—I agree that the appeal 
should be dismissed. 


Appeal dismis:ed, 


~ 





PUNJAB CHIEF COURT. 
First CiviL ApPpsanL Nu. $3 or 19.5. 
June 7, 1917. 
F resent: —Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones. 
BHAG MAL AND OTHERS— DEFENDANTS — 
APPELLANTS 
LETsus 
BHAGWAN DAS AND oruers— PLAINTIFFS— 


RE PONDENTS. 

Hindu Law—Mitakshara—-Succession— Misrer’s son 
and grandson, whether bandhus~ Delay in filing suit 
—Arquiescence—Limitation Act (1X of 1908), Sch. I, 
Art, 120—Suit*for declaration of plaintiff's right to 
manage dharamsala. 

According to the Mitakshara School of Hindu 
Law, a sisters son and graudson are bandhus and 
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can succeed to the property of the deceased as his 


heirs. [p. 637, cols, 1 & 2. 

Mangat Ram v. Devi Chand, 20 P. R. 190A; 69 P. L. 
R. 1906; Bibi Sodhin v. Harsa Sinsh, 34 Tnd. Cas. 
585; 51 P. R. 1916; 128 P W. R. :9'6; 155 P. L. R. 
1916, distinguished. 

The mero fact that a suit by the reversioners 
challenging'a gift is not brought till ten or eleven years 
after the death of the donor does not show that the 
plaintiffs acquiesced in the gift and the plaintiffs are 
not ria estopped from bringing the suit [p. 637, 
col, 2, 

Plaintiffs sued for possession of certain property 
and a dharamsala, but subsequently amended the 
plaint and asked for a decree for possession of the 
property and a declaration to the effect that they 
were entitled to be managers nnd supervisors of the 
dharamsula, In the amended plaint it was stated 
that the person last in possession died in April 1898 
and that the oause of action accrued then: 

Heid, that the suit was governed by Article 120 
of the Limitation Act and having been filed more 
than six years after the last owner’s death was barred 
by time. [p. 639, col. 1.] 


First appeal from the decree of the 
Subordinate Judge, Ist Class, Attock, dated 
the 3lst of Ostober 1914, decreeing the 
claim in part. 

Messrs. O. H. Oeriel and Ganpat Raz, 
for Bhag Mal, and Mr, Beechey, for Musammat 
Bindo, Appellants. 

The Hon’ble Pandit 
for the Respondents. 


JUDGMENT.—This is an appeal by 
Bhana defendant from the order of the 
Subordinate Judge, lst Class, Campbellpore, 
giving Bhagwan Das and Gokal Ohand a 
decree for possessionof five eighths and one- 
eigt th share respectively of certain property 
of which Musammat Sabi, widow of Hira 
Singh, made a gift in favour of the de- 
fendant-appellant Bhana. The claim for a 
declaration in respect of the management 
of a dharamsiala was dismissed and there 
are cross objections by the plaintiffs in 
respect of this. At first Bhagwan Das, who 
is the sister’s son of Hira Singh, was the 
sole plaintiff, but subsequently Mitha Mal, 
sister’s son, and Karm Chand and Gokal 
Chand, sisters grandsons of Hira Singh, 
were joined as co-plaintiffs. The lower 
Court originally dismissed the plaintiffi’s suit 
as barred by time, buat this Court on 
appeal held that the suit was barred by 
time only as regards Bhagwan Das but 
not as regards the other plaintiffs. It, 
therefore, set aside the order of the lower 
Court in 1egard to them and remanded 
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the case under Order XLI, rule 23, Civil 
Procedure Code, for decision on the merits, 
(see judgment in Civil Appeal No. 895 
of 1910,” dated 28th March 1912, printed at 
pages l-3 of the paper-book). Snbsequently 
Mitha Mal and Karm Chand. assigned their 
shares in Hira Singh’s property to Bhagwan 
Das and he has now been given a decree 
for their shares. The facts of the case 
appear sufficiently from the judgments of 
the lower Court and of this Court in the 
previous appealand need not be recapitulated 
“at length. 

The first question for decision is whether 
a sisters son ig an heir under the Hindu 
Law as followed by the parties. Article 
576 of Mayne’s Hindu Law, 8th Edition, 
shows that the sister’s son has now been 
held to be a bandhu in those parts of 
India where the Mitakshara school is in 
force. Mr. Oertel has referred us to Mangat 
Ram v. Devt Chand (1) and Bibi Sodkan 
v. Harsa Stngh :2), but neither of those 
rulings is in point for the case of the 
sister’s son was pot discussed in them. In 
Bibi Sodhan v. Harsa Singh (2) it was, no 
doubt, stated that according to the Benares 
School of Hindu Law females do not 
succeed to males unless their right of in- 
heritance is expressly recognised by some 
text intheir favour. The sister is not one 
of the females whose right of inheritance 
is expressly recognised so that the sister 
would not be an heir, but it does not 
follow, because a sister is not an heir, 
that a sisters son igs also not an heir. In 
Raghunath Kuari v, Munnan Misr (8) the 
right of the sister’s son wes recognised. 
Bansidhar v. Ganeshi (4), which held that 
a daughters daughter was an heir, was 
expressly dissented from in Jagan Nath v. 
Champa (5), but ibese cases are obviously 
not in point here where we have to con- 
sider the case of a sister’s son. The case 


reported as Khargat v. Debi (6) waa one 

(1) 20 P. R. 1906; BO P, L. R. 1S06. 

(2) 34 Ind. Cas. 685; 51 F. R. 1916; 188 P. W. R. 
1916; 155 P. L. R. 1916. 

(3) 20 A. 191; A. W. N. (1898) 13; 9 Ind, Dec. 
(N. 5.) 484, 

(4) 22 A. 338; A. W. N. (1800) 107; 9 Ind, Dee. 
(x. s.) 1258, 

(5) 28 A. 307; A. W. N. (19866) 18; 3 A. L. J. 87. 

(6) 9 Ind Cas. 339. 


* See Bhagwan Das v. Bhana Mal, 14 Ind. Cas. 
666.—Ed. 
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where 2 sister’s son was preferred to the 
father’s uncle’s daughter’s son and in Sundar 
Singh v. Mucammat Gurdewi (7), a Divisional 
Bench ruling of this Court, it was stated 
that the right of the sisters son as a 
bandhu had now been settled in his favour. 
Mr. Oertel has not been able to cite a 
single recent instance in which it was 
held that the sister’s son is not a bandhu 
according to the Mitakshara School of Law. 
We, therefore, hold that Mitha Mal and 
Bhagwan Das being sister’s sons of Hira 
Singh were clearly his heirs. It is, how- 
ever, urged that even if the sister’s sons 
are heirs, Karm Chand and Gokal Chand 
who are sister’s grandsons are not heirs, 
As to this Pandit Sheo Narain has refer- 
red us to Trevelyan’s Hindu Law, page 
388, where the father’s daughter’s son’s son 
t. e, sister’s son’s son is given in the list 
of bandhus. We, therefore, hold that all 
the original plaintiffs were heirs of Hira 
Singh. If the pedigree table is as stated 
by the plaintif», then Mitha Mal was 
clearly entitled to a half share of the 
estate of Hira Singh and Karm Chand 
and Gokal Chand were entitled to one- 
eighth share each. Bhagwan Das is the 
assignee of Mitha Mal and Karm Chand and 
would, therefore, be entitled to five-eighths 
share in the estate. 

Mr. QOertel urged in a half-hearted way 
that the plaintiffs were estopped frem suing, 
having acquiesced in the gift to Bhana 
Mal. He was, however, unable to point 
out in what manner their acquiescence 
was proved. ibe only point urged by 
him was that there was a great delay 
in bringing the suit and that originally 
Mitha Mal, Karm Chand and Gokal Chand 
did not join in it. The mere fact that 
a snit was not brought for some ten or 
eleven years after the date of Musammat 
Subi’s death does not show that the 
plaintiffs acquiesced in the gift. We, there- 
fore, hold that there is no estoppel by ac- 
quiescence made out. 

The next point is whether Hira Singh 
had any other reversioners besides those 
mentioned in the plaint. It is alleged 
thet he had a sister Musammat Bholi of 
whom Diwan Chand is the great-grand- 


(7) 81 Ind. Cas, 27; 163 P, W. R. 1916. 
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son and that Mitha Mal had a brother 
Ghaddu whose grandsons, Sona and Bishna, 
are alive. It is admitted by the plaintiffs 
that Mitha had a half brother Ghaddu, 
but they say that the latter was not the 
son ofẹ sister of Hira Singh but of another 
wife of Devi Sahai, Mitha’s father. The 
lower Court has clearly held that it has 
not been proved that any other heirs of 
Hira Singh are living who should have 
been made parties to the suit. The evi- 
dence in support of the defendants’ con- 
tention is meagre and has been sufficiently 
discussed by the lower Court in its judg- 
ment. Its finding is entitled to great weight 
and should not be set sside by an Appel- 
late Court unless the latter is convinced 
that it is wrong. We have peruged the 
evidence on the record and are unable to 
hold that it is proved that any heirs of 
Hira Singh existed other than those admitted 
by the plaintiffs, Diwan Chand was him- 
self produced as a witness, and though his 
evidence ‘is by no means satisfactory, it 
does not prove anything in favour of the 
defendant. 


The next question is whether Bhana defend- 
ant is entitled to recover any sum on account 
of debts of Musammaét Subi, widow of Hira 
Singh, paid off by him or on account of sums 
expended by him upon the property or upon 
the funeral ceremonies of Musammat Subi. 
Upon this very little has been urged in 
argument except in regard to a sum of 
Rs. 1,000 paid by Bhana toa previous mort- 
gagee, the mortgage in whose favour was 
effected by Musammat Subi on 30th March 
1896. The lower Court has disallowed this 
item onthe groand that there was no proof 
that Musammat Subi had any necessity to 
effect the mortgage. It is pointed out that 
Bhana was living with Musammat Subi when 
the mortgage- was effeated and was in a 
peculiarly favourable position for knowing 
the necessity for transaction if any such 
existed. The deed of mortgage is printed on 
pages l—3 of the paper-book. It does not 
allege any necessity at all and shows that 
Rs. 1,000 was paid to Musammaé Subi in 
cash at the time of registration. She was 
accompanied by Bhana the present appellant 
and there is, therefore, good ground for suppos- 
ing that it was Bhana himself who received 
and spent the money. At all events he musf 
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be fixed with the knowledge of the purpose 
for which Rs. 1,000 was borrowed, and jhe has 
made no attempt to show that thero was any 
necessity for it. He does not allege that he 
paid off this debt out of his own posket. He 
paid it off on the 22nd February 1906 and 
about a month later he madea further mort- 
gage of a part of Hira Singh’s property for 
Rs. 2,500 said to be due on book account, 
We have no doubt at all that the Rs. 1,000 to 
pay off the prior mortgagee was advanced by 
the subsequent mortgagees. Those mort- 
gagees were made defendants in the present 
suit and have not appealed from the decrees 
of the lower Court. Mr. Oertel suggests 
that his client will be personally liable to 
them but we know nothing about this, We 
hold that there is no proof that Musammat 
Subi effected the original mortgage for 
necessity, and that if Bhana Mal paid off that 
debt he did not pay it out ofhis own pocket, 
but out of the money raised by him ona 
subsequent mortgage of Hira Singh’s pro- 
perty. 


Asto the other sums said to have been 
spent by Bhana Mal, we agree with the lower 
Court that he is not entitled to any compen- 
sation. He admitted that he received jewelry 
worth Rs. 200 and other. household goods 
belonging to Musammat Subi at the time of 
her death, and itis not atall likely that he 
spent more on her funeral ceremonies than 
the value of the properties which he received 
from her. He has, moreover, been deriving 
an income of about Rs. 150 a year from the 
property during all the years that he has 
been in possession, and the sums thus 
realised by him may very well be set off 
against anything spent by him upon the 
upkeep or improvement of the property. 


The lower Court dismissed the claim in 
respect of the management of the dharamsala, 
holding that sanction of the Collector was 
necessary under section 92 of the Civil Pro- 
cedure Code. Mr. Sheo Narain contends 
that section 92 is not applicable and refers 
to Budree Das Mukim y. Choont Lal Johurry 
(8) and Six Dinshaw v. Sir Jamsetji (9). 
We do not find it, however, necessary to 
decide this point definitely because, in our 


(8) 33 O. 789; 10 0. W, N. 581. 
(9) 2 Ind. Cas. 701; 33 B. 509 at pp. 510, 529; 11 
Bom. L. R. 85; 5 M. L. T. 301, 
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opinion, the .plaintiffs’ claim fora declara- 
tion as to the management of the dharamsala 
is barred by time. ln the original plaint 
possession of the dharamsala as well as 
other property was claimed but upon the 
advice of Bhat Charat Singh, before whom 
the case was at one time, the plaintiffs 
amended the plaint and prayed for a decree 
for possession of the entire property except 
the dharamsala and asked for a declaratory 
decree to the effectthat they were entitled 
to he managers and supervisors of the 
dharamsala (see the amended plaint at page 
24 of the former paper-book which was 
printed when the oase was previously before 
this Court). In that plaint it was stated 
that Musammat Subi died in April 1898 
and that the cause of action accrued then. 
The suit for a declaration is governed by 
Article 120 of the Second Schedule of 
the Limitation Act and having been brought 
more than six years after the date of 
Musammat Subi’s death is barred by time. 
The cross-objections accordingly fail, and 
we hereby dismiss them. The appeal of 


the defendants is also dismissed but taking. 


all the circumstances of the case into con- 
sideration we leave the parties to bear their 
own costs. 


Appeal dismissed, 
Oross-objecttons dismissed. 


CALCUTTA HIGH COURT. 

APPEAL From APPELLATE Deorsa No. 2439 

or 1915, 
July 19, 1917. 
Preseni:—Mr. Justice N. R. Chatterjea and 
Mr. Jastice Richardson. 
ISWAR CHANDRA SARMA AND OTHERS-— 
PLAINTIFFS——APPELLANTS 
VETSUS 
KAILASH CHANDRA NATH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Landlord and tenant-—-Occwpancy holding, non- 
transferable, purchaser of, in execution of money-decree, 
rights of, against subsequent purchaser in emecution of 
money-decree recognized by landlord-—Settlement. 

The plaintiff purchased a non-transferable occu- 
pancy holding in execution of a money-decree but 
before he took possession from Court, the defend. 
ants purchased the same in execution of another 


money-decree and obtained delivery of possession, 
andthe rent paid by them was accepted by the 
landlord. In a suit by the plaintiff to recover posses- 
sion of the holding from the defendants as its prior 
purchaser: 

Held, thatas the landlord, who had a right to 
re-enter upon the land on its abandonment by the 
heirs of the original tenant, had accepted rent from 
the defendants and treated them as tenants, there was 
practically a settlement with then by the landlord 
and that, therefore, the plaintiff as the purchaser of 
the interest of the tenant did not acquire any 
interest which could be enforced against the landlord 
or the defendants claiming under the landlord, p. 
649, col. 2.] b 

Appeal against the decree of the Officiating 
Subordinate Judge, Commilla, dated the 4th 
June 1915, confirming that of the Munsif, 
Brahmanberia, dated the 6th June 1914. 

Babu Gopal Chandra Das, for the Appel- 
lants. 

Babu Gobinda Ohandra De Roy (with him 
Babus Hemendra Kumar Das and Khemoda 
Kinkar Rcy), for the Respondente. 

JUDGMENT.——The plaintiff-appellant as 
the purchaser of a non-transferable occupancy - 
holding at a sale held in execution of a money- 
decree brought the suit, out of which this 
appeal arises, to recover possession of the 
holding from the defendants. The hold. 
ing belonged to one Ram Manikya, and, 
as we have said, it was purchased by the 
plaintiff in execution of a money-decree on 
the 2lst May 1901; but before the plaintiff 
took possession from Conrt, defendant No, 1 
purchased the holding at another sale held 
in execution of a money-deeree in September 
1902, and obtained delivery of possession 
in 1908. 


It is found that the heirs of the 
Ram Manikya had at that time left the a 
and even the homestead without arranging 
for the payment of rent, and that there was 
an abandonment of the holding by the heirs of 
the tenant. That being so, the landlord had 
a right to enter upon the land. He accepted 
rent from the defendants and treated them 
as tenants and there was practically a settle- 
ment with them by the langlord. Under 
these circumstances, the plaintiff as the pur- 
chaser of the interest of the tenant did not 
acquire any interest which could be enforced 
against the landlord or the tenant 


under the landlord. = claiming 


We think, therefore, that the plaintiff 
was not entitled to recover possession 
of the land from the defendants and that 
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the decrees of the Courts below are right. 
The appeal is accordingly dismissed with 
coats. 

Appeal dismissed 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPEAL No, 355 
or 1916. 
March 19, 1917. 
Present:-Mr. Justice Spencer and 
Mr. Justice Srinivasa Atyangar, 
MAJJIGA VENKATASUBBA REDDI— 
DersnpANT——APPELLANT 
1 e7TSUs 
CHUNDI LINGA REDDI— PLAINTIFF— 
eine n I, Art. 114, appli 
imilati ct (IK of 1908), Sek. rt, , appli- 
Pe rater petra Code . ‘Act Y of 1908), 
O. XXI, r. 100—Application dismissed without invesit- 
gation— Person a Ja na as bound to bring suit 
mt cca apulioation made under Order XXI, rule 100, 
of the Code of Civil Procedure is dismissed without 
investigation, the person dispossessed is not bound to 
brine a suit to establish his right to possession within 
one year under Article 11A of the Limitation Act. 
Narasimha Chetli v. Vijiapala Nainar, 27 Ind. Cas. 
O14; 2 L, W. 206, Ponnusami Pillar v. Samu 
Ammal, 38 Ind. Cas. 987; 31 M. L.J. 247, distinguished. 
Appeal against the order of the District 
Court, Nellore, in Appeal Suit No. 64 of 
1915, preferred against ihe decree of the 
Court of the Additional District Munsif, 
Nellore, in Original Suit No. 40 of 1915. 
Messrs. A. Krishnaswamit Atyar 
B. Somayya, for the Appellant. 
Mr. Varadachariar, for the Respondent. 
JUDGMENT.—We agree with the District 
Judge in thinking that if an application made 
ander Order XXI, rule 100, of the Code of 
Civil Procedure is dismissed without investi- 
gation, the person dispossessed is not bound 
to bring a suit to establish his right to pos- 
session within one year under Article 11A of 
the Limitation Act. 
The decisions in Narasimha Chetii v. 
Viyapala Nainar (1) and Ponnusame Pillai v, 
Samu Ammal (2) related to orders made upon 


and 


(1) 27 Ind. Cas. 944; 2 L. W. 206. 
(2) 38 Ind. Cas. 937; 31 M, L, J. 247, 
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claims under Order XXI, rule 63, There 
is no such change of language in .the rules 
that relate to claims made after sales in 
execation as there is in those portions of the 
Code which relate to claims against attach- 
ment, 

Under these circumstances the decisions 
under the old Code upon this point apply, 
and the appeal must be dismissed with costs, 

The District Court should have given a 
refand of the value of the stamp on the 
appeal memo. to the appellant instead of 
including it among the costs to be paid by 
respondent in the decree. 

Appeal dismis-ed. 
V. R P, 
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PUNJAB CHIEF COURT. 
First Civic Appeat No, 157 of 1917. 
April 2, 1917. 
Present:—_Mr. Justice Chevis. 
JAGRAM vAS—~Praintirr— 

APPELLANT 
VETSUS 
MANGAL DAS—Derenoaytr— 


R&SFONDENT. 

Succession Certificate Act (VIE of 1889), s. 26 (2) 
proviso—Order rejecting application for certificate— 
Appeal — Court, proper. 

An appeal against an order of a Senior Subordinate 
Judge rejecting an application for a successiom 
certificate lies to the District Court and not to th e 
High Court, 


Miscellaneous first appeal from the order 
of the Senior Sabordinate Judge, Delhi, 
dated the 8th January 1917, rejecting ap- 
plication of the appellant and granting 
certificate to the respondent. 

Mr. Santanam and Lala Balwant Raz, for 
the Appellant. 

Tha Hon’ble Pandit Sheo Narain, R. B., 
and Mr B. P. Khosla, for the Respondent. 

JUDGMENT.—For respondents it is 
objected that appeal lies to the District 
Court, being an appsal from the order of 
a Court inferior in grade to a District 
Court. This objection seems perfectly 
correct, see section 26 (2), proviso, Act VII 
of 1889. 

The appeal is returned for presentation to 
the District Court. 

Appeal returned, 
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BOMBAY HIGH COURT. 
4 FULL BENCH. 


Criminal APPEAL No. 539 or 1916. 
April 8, 1917. 
Present:—Sir Basil Scott, Kr., Chief Justice, 

Mr. Justice Beaman, Mr. Justice Heaton 

and Mr, Justice Macleod. ; 
NAGAR MAHOMED AND otuers—Accosep 
~ APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Bombay Act (XI of 1846), s. 8—Rule 44 of rules 
made under s$. 3, whether ultra vires—Mewas Agent’s 
Court, conviction by—High Court's power-~Jwrisdic- 
tion-—Appeal—Revision. 

Rule 44 of the rules under section 3 of Act XI of 
1846 is not ultra vires and under it the High Court of 
Bombay has power ~it being immaterial whether the 
power is called appellate or revisional—te take cog- 
nizance of any case on the petition of a convicted 
party and, if it thinks fit, send for the proceedings 
and pass a fresh decision. [p. 648, col. 1.] 

Therefore, the High Court has jurisdiction to en- 
tertain an appeal from a convicted person who has 
been sentenced by a Court of the Mewas Agent to a 
term not exceeding five years’ imprisonment. [p. 642, 
col. 2; p, 648, col, 1,] 

Criminal appeal from convictions and 
sentences passed by the Mewas Agent, West 
K handesh. 

This appeal coming on for hearing before 
Batchelor and Shah, JJ., their Lordships 
made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Batcuetor, J.——This is an appeal from 
the judgment of the Mewas Agent, West 
Khandesh, by whom the appellants have 
been convicted under sections 326 and 114 
of the Indian Penal Code, and have been 
sentenced fo various terms of imprison- 
ment, each term being less than five years. 

The, appeal gives rise to a preliminary 
question of some difficulty, that is to say, 
the question whether this Court has juris- 
diction to entertain an appeal from a con- 
visted prisoner who has been sentenced by 
the Court of the Mewas Agent to a term 
not exceeding five years’ imprisonment. The 
question was answered in 1890 by a 
Division Bench of this ‘Court in Queen- 
Empress v. Sarya (1), where it was held 
that such an appeal did not lie to the 
High Court. This decision was noticed and 
commented on in Imperatriz v. Ratnya (2), 


(1) 15 B. 505; 8 Ind. Dee. (N. s.) 342. 
(2) 25 B. 667. 
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where, however, no doubt appears to have 
been thrown on the aathority of the earlier 
case. The authority of that case is, how- 
evar, exposed to some doubt and uncertainty 
owing to the recent decision of this Court 
in Emperor v, Khalpa Ranchod (3), For 
the decision in Sarya’s case (1) proceeded 
mainly upon the view that rule 44 of the 
Rules published under section 3 of Act XI 
of 1846 was ultra vires, and consequently 
was of no avail to furnish this Court with 
jurisdiction to entertain an appeal in a 
case such asthe present. But in Khalpa 
Ranchod’s ease (3) the validity of rule -44 
came under the consideration of the Court, 
and the Chief Justice and Mr. Justice 
Heaton, after referring to section 4 of Act 
AL of, 1846, observed that role 44 appear- 
ed to them to permit this Court to entertain 
the appeal of the accused and, if necessary, 
to resort to the provisions of section 425 
of the Criminal Procedure Code, for the 
purpose of obtaining any additional evi- 
dence that might be necessary, It is true 
that in this case the Court’s attention does 
not appear to have been directed to the 
decision in Queen-Hmpress v. Sarya (1) and 
that there was also a reference to this 
Court from the Mewas Agent, the accused 
having been sentenced to death. At the 
same time it is, I think, apparent that 
there is real conflict between the desision in 
Khalpa Ranchod’s case (3) and the grounds 
upon which the decision was rested in 
Sarya’s case (1), That conflict is the 
more noticeable, because the circumstance 
that Khalpa Ranchod was sentenced to 
death, and was not sentenced to a term 
of -five years’ imprisonment or less, formed 
no part of the ratio of the Court’s judg- 
ment. Moreover, after such argument as 
we have heard today, it appears to me 
that some grounds do exist for re-consider- 
ing the decision in Queen-E'mpress v. Sarya 
(1). For even if, as the learned Judges 
in that case thought, role 44 was beyond 
the powers conferred by section 3 of Ast 
XI of 1846—a point which is not wholly 
free from difficulty—-yet it may still be 
necessary to consider. what effect, if any, 
Act XIV of 1874 may have in the direction 
of saving this rule 44 and. preserving it as 
a valid rule. 


(3) 36 Ind, Cas, 581; 18 Bom. L. R. 789; 17 Or. L, 
J. 533, 
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On the whole, therefore, there being 
this divergence between the decisions, some 
inherent difficulty in the question itself 
and some reason to suppose that apart 
_ from the latter case the decision in Queen- 
Empress v. Surya (1). may be incorrect, it 
appears to me desirable that the question 
should be referred to a Full Bench. The 
question referred will be that which I 
have stated at the beginning of this judg- 
ment, 

Suan, J.—I agree. I only desire to 
add that I. feel some difficulty in accept- 
ing tbe conclusion in (Guxeen-Emopress v. 
Sarya (1), that role 44 of the Rules made 
under Act ‘XI of 1846 is ultra ires. The 
words of section 3 cf the Astare at least 
equally reasonably snsceptible of a con- 
struction which would save the rule, and, 
in my opinion, that vonstraction ought to 
be preferred. Taking the rules as a whole, 
particularly rules 43 and 44, it seems to 
me that the Government have provided 
that every case shall ‘be liable to the con- 
- trol of the Sadar Fauzdari Adalat referred 
to-in section 4 of the Act, subject to the 
condition’ that in a certain class of cases 
the Agent himself ‘should submit the 
papers to that Court and that in other 
cases he is to submit the papers, if re- 
quired to do so by that Court, on the 
petition cf the accused. The extent of the 
power of the Sadar Fanzdari Adalat ‘in all 
eases is the same. If the rules in terms 
provided that all cases must be submitted 
by the Agent to the Sadar Fauzdari 
‘Adalat, it would be diffienlt to say that 
the Government had no power under sec- 
tion 3 of the Act to make such rules. I 
am unable to see why the result should 
be otherwise when that is the effect of 
the present rules, with this difference only 
that in certain cases the papers must be 
submitted - by -the Agent to the Sadar 
Fauzdart Adalat, whereas in other cases 


he is to do so if required by that Court - 


on the petition of the accused. 


Mr. Y. V. Bhandarkar, for the Appel- 
lants. i 

Mr. S. 5. Patkar’ (Government Pleader), 
for the Crown, 

Tle Full Bench ‘Scott, C. J., Beaman, 
,Heaicn ard Macelecd, JJ.) delivered , the 
following 
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OPINION.—By section 2 of Act XI of 
of 1846 if was enacted thatthe admjinis- 
tration of criminal justice within the territory 
referred to by the Act shonld vest in- the 
Agent to the Governor of Bombay, and by 
-section 3 it was eracted that it should 
be competent to the Governor-in Couneil to 
prescribe such rules as he might deem 
proper for the guidance of the Agent, and 
to define the anthority to be exercised by 
the Agent in criminal trials and what 
cases be should submit to the decision of 
the Sudder Fanzdari Adalat. By sec- 
tion 4 it was enacted that upon the receipt 
of any criminal’ trials referred by the 
Agent under the rules, which might there- 
after be prescribed by the Governor.in- 
Council, the Sudder Fatzdari Adalat should 
preceed to pass a final judgment; or such 
other order as might after mature con- 
sideration seem to the Court requisite and 
proper, in the same, manner as if the 
trial had heen sent up in ordinary course 
from a Sessions Judge. Under section 3 
of the Act the Governor cf Bombay on 
the 37th of March 18£4 preseribed certain 
roles for the civil and criminal adminis- 
traticn in tbe ‘villages cf. six Mewasi Chiefs 
mentiored in tbe Schedule to the ‘Act ‘of 
1846. Chapter III of tbose 1ules relates 
to the criminal administration. Rulé 35 
provides .that the absolute jurisdiction of 
ike Agent in criminal cases shall extend to 
fine and imprisonment for five years, and 
sentences involving a punishment beyond 
that pericd, or of a greater severity, 
must te submitted for the confirmation of 
the Snodder Favzdari Adalat. Rule 37 
provides tbat the Agent will chey all in- 
junsticns and orders of the Sudder Fauzdari 
Adalat, and rule 43 that if the punish- 
ment deemed to be suitable by the Agent 
shall exceed his own absolute jurisdiction, 
be shall record the punishment he would 
award, but shall forward ‘the case in 
original to tbe Sudder Fauzdari Adalat, 
whieh Court shall proceed to take cog- 
nizance of the case and. to ‘pass such 
sentence or orders as they may think 
proper, and the instructions conveyed to 
tLe Agent frcm, the Superior Ocurt would 
be carried into effect by him. Rule 44 
provides that the Sadder Fauzdari Adalat 
shall be empowered to call for the Agent's 
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proceeding in any case, on petition being 
made to that Court by any party against 
whom’ a sentence may have been passed by 
the Agent, and the Sudder Court may 
thereafter proceed according to the provi- 
sions of section 4 of Act XI of 1546. 
Rules 48 and 44 are thus rules which 
provide for cases in which the Agent 
shal], under the first role of his own 
motion and under the second rule upon 
requisition by the Superior Court, submit 
the case for decision of that Court.. The 
power to call for and deal with a case 
given to the Superior Court implies a 
direction that the Agent shall refer in 
compliance with the requisition. Section 4 
of the Act of 1816 lays down what shall 
be done by the Sudder Funzdari Adalat 
upon the receiptof any criminal trial re- 
ferred by the Agent under the rules. The 
Sudder Court may proceed to -passa final 
judgment or such other order as may seem 
to the Court requisite and proper. This 
procedure 18 imperative in relation to any 
case received from the Agent. Such cases 
may under the rules either be referred 
by the Agent of his own motion or on 


requisition by the Court empowered under | 


the rules to make such requisitions. The 
rules framed by the Governor-in-Conncil 
must be read as a whole and although 
rule 35 states that in a particular class 
of cases the Agent shall have abscluate 
jurisdiction,:- that is not inconsistent with, 
but subject to, the provision in rule 44 
that the Sudder Court on petition by any 
party convicted by the Agent may call 
for the proceedings and pass a decision 
thereon. It is immaterial whether the 
power of the Superior Court is called 
appellate or revisional, the resultis that 
ihat Court, now the High Court, may 
take cognizance of any case on the petition of 
a convicted party and, if it thinks fit, send for 
-the proceedings and pass a fresh decision. 
In our opinion, therefore, rule 44 is not ultra 
vires, 





This case again came up for hearing before 
Mr. Justice Batchelor and Mr. Justice Shah 
on the 4th April 1917, when their Lordships 
delivered the following 

JUDGMENT.,— We are satisfied that these 
convictions must be affirmsd. They rest 
in the main upon the evidence of the 
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injured man Ahmed, his mother Sultanbi 
and the witness Abdul. We see no reason 
to think, having regard to the circum- 
stances of the case and the time which 
elapsed between the offence and the first 
description of it, that these witnesses in- 
vented any of the names of the accused. 

The convictions, therefore, must be gon- 
firmed, and we think the sentences imposed 
on Nos. l and &, ¢. e, Nazar Mahamad 
and Salmahamad Shahabad, are proper. 
Them, too, we, therefore, confirm. But in 
the case of the other convicts, wz., ac- 
ensed Nos. 2, 3, 4, 5, 6, 7 and 9 we reduce 
the senteuce to one year’s rigorous im- 
prisooment in each case. The reason for 
this reduction is that the evidence as to the 
part which these particular acensed played 
in the crime is not such as to convince 
us of the exact share of each man’s guilty 
participation. 

Convictions confirmed; Sentences reduced, 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
FULL BENCH, 
Civiu REFERENCE. 
July 20, 1916. 
Present:—Mr. Hayward, J. C., 
Mr. Crouch, A, J. C, and 
= Mr. Fawcett, A. J. C, 
Re INQUIRY against Me. M., PLEADER, 
FOR PROFESSIONAL MISCONDUCT, 

Sind Courts Act (Bom. Act XII of 1868), s. 16— 
Pleader, duties of—Misbehaviour—Filing second com- 
plaint on identical jacts without disclosing dismissal 
of first -—Failure to master instructiongs—Grors neglect, 

A Pleader should take pains to master his instruc- 
tions and the law relating to them go as to eliminate 
all inaccuracies. Heshould not endeavour to conceal 
any prior unsuccessful proceedings by the same 
party onthe same complaint in another Court so as 
to mislead the Court in the administration of 
justice, [p. 645, col. 2.] oo de 

As an officer of the Court if is his duty not 
deceitiully to circumvent but honestly and loyally 
to uphold the practice of the Court, and to co-operate 
inthe orderly and pure administration of justice by 
the Court. [p. 646, col. 1.] 


Mr. Lalchand Hussomal, for the Pleader, 
Mr. E. Raymond (Government Pleader), 
for the Crown. 
JUDGMENT. 
Haywarb, J. C.—This is a reference for 
the exercise of our disciplinary jurisdiction 
in the case of Mr, M., Pleader, 
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A complaint of defamation was filed on 
behalf of a syee named Ramadin against 
another syce named Moti by Mr. M. in the 
Court of the Cantonment Magistrate, It was 
alleged in the complaint that Ramadin had 
been falsely reported by Moti to the jamayet 
to have taken liberties with Moti’s wife and 
that Ramadin was in consequence of that false 
report excommunicated by the jamayet at 
a meeting on the Barracks Maidan. The 
witnesses were stated to be Ramadan, Gurbux 
and Moogin and the scene of the offence 
the Barracks Maidan within the jurisdiction of 
the Cantonment Magistrate. The complaint 
was, however, dismissed after a preliminary 
enquiry on the grounds that Ramadin was 
not proved by the witnesses to. have been 
reported by Motito the jamayet and that it 
was established by them that Moti was not 
prasent at the meeting of the jamayet on the 
Barracks Maidan. Mr. M. was not present 
and the statements of the witnesses were 
not recorded in writing at the preliminary 
enquiry in the Court of the Cantonment 
Magistrate, 


A second complaint of defamation was 
thereupon filed on behalf of the syce Ramadin 
against the syce Moti by Mr. M. in the Court 
of the City Magistrate. It was a copy of the 
previous complaint to which, however, it made 
no reference. The only alterations were that 
it alleged that Ramadin had been reported 
by Moti to the ‘Headmen’ of the jamayet 
and that the meeting of the jamayet took 
place at Kharadar; and that it stated that 
the witnesses were Gurbux, Bugoo and 
Javahir and the scene of offence Kbaradar 
within the jurisdiction of the City Magistrate. 


This complaint was set down for preliminary, 


enquiry but was eventually dismissed for 
default., Mr. M. was present, but the wit- 
nesses did not appear and so were not 
examined in the Coart of the City Magistrate. 

The complainant was subsequently prose- 
cuted and sentenced on conviction to un- 
dergo two months’ rigorous imprisonment for 
having brought a false charge in the Court of 
the City Magistrate; while Mr. M.’s part in 
the matter has been referred for our consider- 
ation in the exercise of disciplinary juris- 
diction by the District Magistrate. Mr. M. 
has submitted his explandtion, urging that 
he merely asted in accordance with his in- 
structions which were in the beginning to 
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the effect that the excommunication was af 
the meeting of the jamayet on the Barracks 
Maidan within the jurisdiction of the Court 
of the Cantonment Magistrate, but which 
were subsequently modified to the effect that 
the excommunication took place at a prior 
meeting of the jamayet at Kharadar within 
the jurisdiction of the City Magistrate. 
Further statements have been racurded before 
our brother Mr. Grouch and the matter has 
been fully argued by Mr, Lalohand on be- 
half of Mr. M. dnd by Mr. Raymond on 
behalf of the Crown before us as Full Bench. 

Now the ascertainment of the correct facts 
is a matter of great difficulty ina matter 
of this kind. The complainant Ramadin and 
the accused Moti have both been interested 
in patting forward different versiois from 
that of the Pleader Mr. M. The complainant 
Ramadin his admitted that the acsused Moti 
raportel him to the jamayet people at 
Kharadar but has denied any formal meeting 
of the jamayet at Kharadar. He has alleged 
that bis excommunication was at the jamayet 
meeting on the Barracks Maidan. The ac- 
eused Moti has denied making any report 
to the famıyet people at Kharadar and has 
affected ignorance of any meetings of the 
jamayet eitherat Kharadar or on the Bar. 
racks Maidan. The complainant Ramadin 
has been anxious thus to avoid responsibility 
for the 2nd complaint and the accused Moti 


has been anxious thus to avoid liability for 


defamation. The Pleader Mr. M. has sought 
shelter under his instructions and has assert- 
ed that they eventually were that excommu- 
nication had taken place at a meeting of 
the jamayet at Kbaradar and not at the 
meeting on the Barracks Maidan. The wit- 
nesses Ramadan, Gurbux and Moogin have 
not been examined, and the witnesses Bagoo 
and Javahir, who were examined 
at the trial in respect of the false charge, 
have all agreed that a report was made 
to 8 or 12 people of the jamayet at Kharadar, ° 
but they have denied that there was any 
formal meeting of the jamayet at Kharadar. 
They have all, except Javahir who mention- 
ed excommunications both at Kharadar and 
the Barracks Maidan, asserted that the ex- 
sommunication took place at the jamayet 
meeting on the Barracks Maidan. 


Two other witnesses Mabam and: Kanaya 
were examined at the trial, who stated 
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that no mention of the excommunication 
having taken place at Kharadar and not on 
the Barracks Maidan was made to Mr. M. 
It is a matter for regret that Mr. M. 
was not called and examined at the trial 
by the Magistrate. The probability appears 
to us on all these statements to be that 
there was a report made to some member 
or members of the samayet which preceded 
the more formal report made before .the 8 
or 10 members of the jamayet who went 
to meet the Mukhi at Kharadar, and that 
the formal excommunication resulted at the 
subsequent meeting of the whole jamayet 
on the Barracks Maidan. That would also 
explain the otherwise unexplained references 
in the two complaints to three distinct 
incidents in parngraph 4 to the report by 
Moti to the jamayet, in paragraph 5 to 
the further report by .Moti to the jamayet 
and in paragraphs 6 to 8 to the further meet- 
ing in the absence of Moti beld by the jamayet. 
If our conclusions ~are right, then the 
reference in paragraph 4of the lat complaint 
to a report by Moti to the jamayet, and in 
paragraph 4 of the 2nd complaint to this 
report by Moti to the Headman of the 


jamayet must, with the exception of the 
use of the term Headman both be re- 
garded as substantially correct; but the 


reference in paragraph 5 of the Ist complaint 
to the further report by Moti to the jamayet 
must be regarded as inaccurate, inasmuch 
as it mixed up the report by Moti before 
the 8 or 10 members of the jamayet at 
Khbaradar with the excommunication at the 
meeting of the whole jamuyet on the 
Barracks Maidan, and the reference in para- 
graph 5 of the 2nd complaint to this further 
report by Moti to the jamayet must also 
be regarded as inaccurate inasmuch as it still 


failed fo recognise that the report was made 


only to8 or 10 members, and did not result 
in formal excommunication though it did 
‘recognise that the report was made at 
Kharadar and not on the Barracks Maidan. 
The references in paragraphs 6 to 
8 of both complaints to the further 
meeting in the absence of Moti held by the 
jamayet must also be regarded as inaccurate, 
inasmuch as they did not specify the place 
of the meeting or recognize that this was the 
meeting at which formal excommunication 
was pronounced by the whole jamayet on 
the Barracks Maidan. There were thus 
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considerable inaccuracies in the lst complaint 
which’ was somewhat reduced in the 2nd 
complaint, but there still remained serious 
inaccuracies in both complaints. Such in- 
accuracies poiut, in our opinion, not so much 
to dishonesty of purpose as to imeapacity to 
comprehend his instructions on the part of 
the Pleader, Mr. M. If he had taken greater 
pains to master his instructions and the 
law relating to them, he would have per- 
ceived that the ‘gravamen’ of the alleged 
offence consisted in what was reported by 
the accused Moti before or 10 members 
wko went to meet the Mukhi at Kharadar, 
and not in excommunication in the absence 
of the accused Moti at the meeting of the 
whole jamayef on the Barracks Maidan, and 
he would have saved himself the unneces- 
sary recourse to the Court of the Canton- 
ment Magistrate. If again he had had a 
less clouded impression of his duties and 
responsibilities asa Pleader, he would have 
taken particular pains to have eliminated 
all inaccuracies and to have explained what 
had already occurred in the Court of the 
Cantonment Magistrate when filing his 
second complaint inthe Court of the City 
Magistrate. He would thus have rendered 
it evident that the 2nd complaint was not 
an endeavour to press a false charge 
but to obtain redress for what was bona fide 
believed to be a real wrong and even if the 
endeavour had eventually failed, he would 
have saved his unfortunate client the in- 
fliction of rigorous imprisonment. He would 
also have avoided the suspicion, naturally 
falling on himself, of having been a party 
to the fraud and of having endeavoured 
himself by the concealment of the unsuccess- 
ful proceedings in the Court of the Canton- 
ment Magistrate to mislead the City Magis- 
trate inthe administration of justice in his 
Court. We can offer no adequate redress 
now to the unfortunate client, who must 
already have served out his term of imprison- 
ment beyond this expression of our opinion 
that he was wrongly convicted under misappre- 
hension of the whole matter, but we have 
still to consider whether we ought not, 
while dismissing the suspicion of dishonest 
purpose, to inflict substantial punishment for 
the gross negligence disclosed by this en- 
quiry on the Pleader, Mr. M. We shall be 
content, if adequate compensation is paid 
to the unfortunate client for his wasted fees 
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and the expenses incidental to his prosecution, 
iv addition to the expressions of regret for the 
gross negligence already offered to us on 
behalf of the Pleader, Mr. M., to censure 
his conduct without adding thereto a term 
cf suspension, but with this reminder that 
it is his duty as an officer of the Court not 
deceitfully to cironmvent but honestly and 
loyally to uphold the practice of the Court 
as laid down in the case reported as Usto 
Jahebdino v. Ghulam Kadir (1) and to co- 
operate in the orderly and pure administra- 
tion of.justice by the Courts as laid down 
by the Privy Council in In the matter of (d. 
Rrishnasawmé Aiyar (2). 

We accept the Rs. 100 as a fair and 
full settlement of the amount due to 
Ramadin and confirm our order passed 
provisionally at the last hearing. Steps 
must be taken for finding and paying Rama- 
din by the Registrar. 

Order accordingly. 

(1) 27 Ind. Cas. 924; 8 S. L R. 241. 

(2) 16 Ind. Cas. 328; 35 M. 543 at p. d51; 16 O. 
W.N. 1081; 23 M. L. J. 114; 18 Cr. L J. 680; 12M h. 
|, 396; 14 Bom. L. R. 1079; 16 C. L. J. 634; (1912) 
M. W. N. £68 (P. C.). 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No, 69 or 1914. ` 
June 15, 1914, 
Present:—Mr. Stanyon, A. J. C. 
LOCAL GOVERN MENT—Appsentant 
VETSUS 
HAR PERSHAD— RESPONDENT. , 

Railways Act (IX of 1890), s. 101—“Hndangering,” 
meaning of ~Shunting train to wrong line——Facts, consi- 
deration of. 

Tn every case where a travelling railway train is 
unexpectedly shunted on to a wrong line by an 
erroneous laying of the points in a station yard, the 
safety of persons in the train or about the yard is 
endangered within the meaning of that term 
in section 101 of the Railways Act, and if the error 
in the points is du- to such disobedience as is 
referred to in the enactment, an offence punishable 
thereunder is committed. [p. 648, col. 1.] 

No safe analogy can be drawn from the facts of one 
case to decide whether in another case danger has 
arisen. Every case must be judged according to its 
own facts. [p. 648, col. 1.] 

Criminal appeal against the order of 
acquittal passed by the Magistrate, First 
Clase, Damob, on the 26th December 


1913. : 
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Mr. fi, P. Dick, for the Crown, 

Mr. M. R. Dreit, for the Respondent. 

JUDGMENT.—The respondent, Har Per- 
shad, is an Assistant station Master in 
the Great Indian Peninsular Railway, and 
was stationed at Damoh when the facts 
giving rise to this case occarred. He 
was prosecuted for an offence punishable 
under section 101 of tke Indian Railways 
Ast, 1890, and acquitted by the Magis- 
trate who tried him. The Local Govern- 
ment has preferred the present appeal from 
that order of acquittal. 
- The following rough sketch of the Damoh 
station yard, so far as it affects this case, 
will facilitate the ralation and comprehension 
of the facts: -= 





This sketch is adapted from exhibit P-2, 
16 is neither accurate nor drawn to soale. 
The railway lines have, however, been 
placed in pairs to make the points more 
intelligible to the untrained intellect than 
they are in exhibit P-2. It will be seen 
that; excluding the two sidings for goods 
which abut on one end of the platform, 
there are three lines shown in the sketch. 
No. 1 is the platform line which presum- 
ably runs into the main line on the Saugor 
side at some point beyond the sketch, 
and, on the Katni side, is divided bet- 
ween the main line and the nearer goods 
siding. No. IL is the only main line, and 
No. Ili is 8 side line running into the 
main line on the Sangor side, and, on the 
Katni side, terminating in a dead end 
after its points of sonnection with the 
main line are passed. There are connec- 
tions from No. III, on both sides, with 
lines running to the engine shed with which 
we are not concerned and which, therefore, 
are not shown in the sketch. 

The numbers set at the various crossings 
are those given to the points worked by 
pointsmen, and it is necessary to under- 
stand that, when a vehicle is passed from 
one line to another, it is necessary to 

lock ” all operative points, and to open 
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others called “ facing points,” the latter 
operation being necessary, not to shunt 
thee vehicle, but to prevent damage to 
all peints approached from the reverse side. 
In the present case we are concerned with 
points 14 and 15. Fora train coming in 
from the Katni side, both these points 
have to be locked in order to keep the 
train on the main line No, II. To shunt 
it from No. II to No. I, point 15 would 
be open to protest if and point 14, and 
the movement would be completed by 
operating points 11 and 10, 11 being 
open (to protect the point) and 10 being 
locked so as not to eatch the wheel 
flanges, and shunt the train on to the 
goods siding. For a train leaving the plat- 
form and proceeding towards Katni, point 
ll having been operated to shunt the 
train to the main line, point 14 would be 
opened for protection of the point, but 
point 15 would require to be locked to 
prevent the train from passing from No. 
IT on to No, IHI. 


On the night’ between the 10th and 
llth of September 1913, Assistant Station 
Master Har Pershad, was on .duty, At 
0-45—-7.6., 45 minutes past midnight —No. 
Sol Down Passenger train arrived from 
the Saugor side, and was duly shunted on™ 
to line No. J, halting at the platform. 
This train was still there at 3-5 a. M,, 
when No. 554 Up Mixed train arrived 
from Katni. Line No. I being occupied, 
it was necessary that this later arrival 
should stop on the main line. Har Per- 
shad, in obedience to a rule requiring that 
he should personally see to the setting of 
points for all incoming and outgoing 
trains carrying passengers including ballast 
trains conveying labourers, went out and saw 
that points 14 and 15 were both locked against 
No. 554, so that she conld not leave the 
main line. Thetrain obeyed the arrange- 
ment and pulled up on the mainline. It 
now became practicable for No. 551 to 
continue its journey towards Katni, and it 
was necessary to make one change only, 
namely, to unlock point 14, not in order 
to shunt the train from the platform line 
to the main line, but to protect the point 
from injury. Orce more the rule required 
the Assistant Station Master on duty 
personally to see that the points were 
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correctly set. Bat Har Pershad fell into 
a very common form of neglect. He had 
a few minutes previously seen points 14 and 
15 locked. It was only necessary to unlock 
No. 14 for the protection of the point. 
Locked or open No. 14 could not divert 
the train going out towards Katni. He 
made over the bunch of keys containing 
the keys of 14, 15 and other points, to the 
mokaddam: and the mokaddam passed them 
The result was that 
instead of unlocking No. 14, the pointsman 
unlocked point 15. The train started, and 
having got on to the main line a less careful 
driver might bave assumed that he had a 
clear course and put on speed: the driver 
in charge of the train was, however, on 
the gu? vive, and he observed that he had 
been shunted off the main line on to 
No. III with a dead end in front of him, 
for point 19 was locked against the train, 
and if it had not been stopped a collision 
with the dead end was inevitable. The 
driver, however, smartly applied his brakes 
and pulled up a few yards before the 
terminus. 

The Magistrate has acquitted the accused 
on the grounds, shortly stated, (1) that 
the accused having seen point 15 locked 
for train No. 554 a few minutes before 
No. 551 started, and having other duties 
to perform, was not bound to see to the 
point again, and incurred no responsibility 
for the unauthorised unlocking of the point 
by the pointsman; and (2) that the safety 
of the passengers was not endangered, 
and an essential of the offence punishable 
under section 101 of the Indian Railways Act, 
1890, was wanting. 


I am unable fo concur in these views, 
and I have no doubt that the accused 
ought to have been convicted. The learned 
Counsel for the respondent before me rightly 
gives up, as quite untenable, the contention 
that the sending ofa starting train on to 
a dead end siding does not endanger the 
safety of any person. Tomy mind it isa 
preposterous argument. The learned Magis- 
trate has relied upon a Panjab case, in which 
a distinction is drawn between endangerirg 
the safety of a person and what is 
described as the likelibood of endangering 
the safety of a person. This is a refinement 
which, with dae respect, I am yuable to 
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appreciate or illustrate to my mind. The 
safety of a person is endangered whenever 
anything designed to protect the same is 
removed or destroyed wilfully or by negli- 
‘Danger’ is itself a ‘likelihood’ of 


gence. 
injury, and I cannot follow the phrase 
likelihood of danger.’ In any event we 


cannot draw any safe analogy from the 
facts of one «ase to decide whether in 
another case danger has arisen. Hvery 


ease must be judged according to its own: 


It does not make the section above- 
applicable that by the 
intelligent action cf others danger may 
have been averted, It is the possible 
consequences of an act of disobedience which 
section 101 has in view, and it is intended 
to guard the travelling public and the 
railway staff against such consequences. 
If the engine driver in this case had 
taken for granted that the points were 
correct, as he was entitled to do; if the 
brakes had failed to act or given way 
under the sudden strain; if a railway 


facts. 
mentioned less 


servant or a truek had wrongly been on. 


line No. III and been run over or into, 
the accused could not have pleaded any 
of those aircumstances in extenuation of 
his negligence. There can be no question 
that in every ease, where a travelling 
train is unexpectedly shunted on to a 
wrong line by an erroneous laying of 
the points in a station yard, the safety 
of persons on the train or about the 
yard is endangered within the meaning of 
that term in section 101 aforesaid: and if 
the error in the points is due to such 
disobedience as is referred to in the 
enastment, an offence punishable thereunder 
is committed. 

Then as regards the other question, viz., 
whether there was a punishable disobedience 
in this case, I have no doubt that the 
Magistrate is wrong, The rule which 
`~ governed the accused is perfectly clear and 
runs thus:— 

“When an outgoing train conveying 
passengers (including ballast trains) ig 
about to start, the Station Master on duty 
must warn the staff, look the necessary 
facing points and see that all lines over 
which the train has to pass are clear, 
and that all shunting has been stopped 
on all lines whieh will be fouled by the 
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outgoing train. Having done this he may 
allow the train to start.” 
An earlier clause of 
reads:— 

“The Station Master is personally respon- 
sible for the setting and losking of facing 
points for the reception and despatch of 
passenger and ballast trains,” 

These provisions clearly call for the 
independent treatment of each passenger 
and ballast train as regards the setting 
and losking of points. No. 15 was a facing 
point for the outgoing No. 551 passen- 
ger train: and the rule required the 
Station Master to examine that and 
all other facing points over which that 
particular train had to pass. He had 
no right to assume that such points were 
correctly set because they had been simi- 
larly set for a train coming in from the 
opposite direction a few minutes previously. 
Malice, neglect, stupidity, or mechanical 
breakdown might have made a difference 
even in those few minutes. Even if the 
accused had given no orders to unlock point 
14 or any other point after No. 554 came 
in, it was still his duty under the rule to 
go and ses thab all was right for No. 551. 
He disobeyed that rule: fasing point No. 
15 was unlocked as a result of that dis- 
obedience, and the sudden and unexpected 
diversion of the train created danger to the 
safety of all on the train—a danger averted 
by the capability of the engine driver and 
the efficiency of the brakes. 

For the above reasons I allow the appeal, 
and, reversing the order of acquittal, I 
convict the accused under section 101 of the 
1890. The accused 
is a well-conducted young man, and to a 
certain extent his offence is venial. I 
expect it has been his habit—and no doubt 
he is far from being alone in that habit— _ 
where a point does not require to be 
changed for consecutive trains, of making 
only one inspection thereof, for the first 
train, and assuming that all must be right 
for the subsequent train. This is just the 
sort of routine negligence which makes 
for danger in railway travelling. Here he 
had seen point 15 locked at about 3 a. m., 
and it was natural, though sulpable, for 
him to assume it was still sn at 3-15, I 
do not think the case should affect Zhis ` 


the same pule 
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appointment or prospects in the railway. 
He has had a sharp lesson, and will prob- 
ably be very careful hereafter. I fine 
him Rs.. 50, or, in default, order simple 
imprisonment for one month. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 674 or 1917. 
July 10, 1917. 

Present:—-Mr. Justice Teunon and 
Justice Sir Shamsul Huda, Ka; 
RESHU KABIRAJ -—PETITIONER 
VETSUS 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act F of 1898), ss. 109, 
118-—-Security for good behaviowr— Person residing 
openly within jurisdiction of Magistrate. 

The petitioner was required to give security for 
good behaviour under the provisions of section 118 
read with section 109, Criminal Procedure Code on 
the following facts, viz., thaton a certain night the 
petitioner, who was by profession a kaviraj, was 
found at about midnight in a lane in a town in 
association with two others who had in their posses- 
sion house-breaking implements, that on being 
discovered he fled, that when arrested he remained 
< silent and that the explanation subsequently offered 
tothe Magistrate of his presence atthe time and 
place in question was false: 

Held (Teunon J., hesitating), that the facts found 
did: not bring the petitioner within either clause 
(a) or (b) of section 109, Criminal Procedure Code, 
as the petitioner’s presence or residence within the 
S jurisdiction was well known. [p. 650, 
col, 1. 

Per Huda, J.—Clause (a) of section 103 0f the Grimi- 
nal Procedure Code refers to a continuous act and 
does not, therefore, apply to a case where there is a 
momentary effort at concealment to avoid detection 
er arrest. [p. 650, col. 1.] 

Babu Monmotha Nath Mukherjee (with him 
Babu Charu Ohandra Mitra), for the Peti- 
tioner. 

Mr. Camell, Deputy Legal Remembrancer, 


- for the Crown. 


JUDGMENT. 

Tsunon, J.—In this case the petitioner 
has been required to give security for his 
good behaviour under the provisions of 
section 118 read with section 109 of the 
Criminal Prosedure Code. 

The facts found are that on the night 
of the 28th February last, the petitioner, 
‘who is by profession a kabira and a 
dealer in cocoons, was found at about mid- 
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night in a lane in the town of Raghunath. 
gunjé in association with two others who 
had in their possession house-breaking imple. 
ments, that” on being discovered he fled 
that when arrested he remained silent, and 
that the explanation subsequently offered to 
the Magistrate of his presence at the time and 
place in question is false. 

The Magistrate has, therefore, held that the 
petitioner was concealing himself with the 
object presumably of committing the offence 
of house-breaking. 

In this application we are invited to set 
aside the order against which the Rule 
is directed, on the ground that the facts 
found do not bring the petitioner within 
the provisions of either clause (a) on which 
the Magistrate has relied or of clanse (b) of 
section 109. 

With regard to clause (a) itis urged that the 
petitioner’s presence or residence within the 
Magistrate’s jurisdic ion was well known 
that there was no attempt to nonceal ‘We 
same, and that the petitioner's attempt to 
conceal his presence at a particular spot 
at a particular time (even if it were with 
the object of assisting in the commission 
of house. breaking) does not bring him within 
the mischief of the clause, 

Similarly with regard to clause (b) it is 
urged that inasmuch as his name, residence 
description, business and profession are 
known and his possession of means has 
been found he has given a satisfactory 
account of himself, within the meuning of 
clause (b), and that it is mot necessary that 
he should be able to give a satisfactory 
explanation of what he was doing at a 
particular place at a perticular time. 

It is further urged that inasmuch as the 
Magistrate has proceeded under and relied 
on clause (a), the order cannot be supported 
in this Court under clause (b). Inasmuch 
as the petitioner had a full opportunity 
of meeting the facts alleged against him 
this last contention, we think, cannot bè 
sustained butin view of the conclusion at 
which we have arrived it need not be discussed 
at length. 


In support of the two main contentions 
we have been referred to the caseg of 
Sharif Ahmad v. Emperor (1) and Satish 


(1) 12 Ind, Cas, 304; 8 A. L, J. 1097; 12 Cr. L. J. 536, 
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Ohandra Sarkar v. Emperor (2), while the 
Deputy Legal Remembrancer appearing for 
the Crown has cited Narendra Mohan Ghose 
Chowdhury v. Emperor (2). 

The case last cited was that of a yourg 
man found associating with political con- 
spirators in a district in which he was 
a stranger and the decision, therefore, on 
the facts of the case is not opposed to the 
view taken in the two cases first mentioned. 
On the whole, though speaking for myself 
with some hesitation, we have arrived at the 
conclusion that the faeta found do not bring 
the petitioner within either claase of section 
109 of the Code, and in further support 
of this view we may refer to the case of 
Reg. v. Bhuja (4) decided in Bombay ‘in 
1872, and also to the provisions of the 
Calcutta Police Act, section 32. That section 
appears to be based on and largely to reproduce 
the provisions of the Vagrancy Act in respect 
of suspected persons. It would doubtless 
cover a case such as the present, but the 
language therein used by the Legislature ig 
very diff-rent from that used in section 109 of 
the Criminal Procedure Code. 

In the result we make this Rule absolute 
and set asidethe order complained of. The 
petitioner will now be ret at liberty. l 

Hup, J.—I wculd like to add that in 
my opinion clause (a of sestion 109, Criminal 
Procedure Code, refers to a continuous act 
and doés not, therefore apply to a case like 
the present, where there is a momentary 
effort at concealment to avoid detection or 
arrest. I also think that the provisions of 
clause (a) cannot apply to the case of a 
person brought under arrest as the accused 
was, for it cannot be said of such a person 
that he zs taking precautions to conceal his 


presence. 
Rule made absolute. 


(2) 18 Ind. Cas. 913; 39 C, 456; 16 ©. W. N. 499; 15 
C. L. J. 396; 18 Cr. L. J. 161. 

(3) 14 Ind, Cas, 431; 18 Cr. L, J. 289. 

(4) (1872) Rat. Un. Cr. O. 63. 
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BOMBAY HIGH COURT. 
CRIMINAL Revision 4 ppric.tiow No. 24 
or 1917, 

March 25, 19.7. 
Fresent:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
HMPEROR—Oprosite Party 
Versus 
IBRAHIM MIR SHIKARI~Accusrp— 


APPELLANT 

Prevention of Cruelty to Animals Act (XI of 18901, 
s 3 (b)—Cruelty, every form of, not punishable—eel- 
ing of bird’s eyes, whether cruelty—Currying by train 
of birds with their eyes seeled up — Offence, 

The real intention of the language used in sec- 
tion 3 (b) or the Prevention of Cruelty to Animals 
Act is not to punish any form of cruelty but to punish 
only such cruelty as is inflicted on an animal by 
causing if unnecessary pain or suffering by reason of 
the manner or position in which the animal is bound 
or carried. [p. 651, col. t.] 

The applicant purchased certain cranes whose eyes 


“were seeled or stitched up prior to the applicant’s 


purchase of them. While the applicant was convey- 
ing them by rail it was noliced at a station that the 
birds’ eyes wore stitched up and were bleeding: 

Held, that the cruelty, if any, was caused by the 
antecedent stitching wp of the cyes and not by the 
manner or position in which the birds were carried 
in the luggage van of the train. [p, 661, col. 1.] 

Obiter.—It may well bo that the process of seeling 
up the eyes of cranes or hawks is in itself a cruel 
practice. [p. 651, col. L.) 


Criminal application for revision against 
conviction and sentence passed by the City 
Magistrate, first class, Poona. 


Mr. Sefalvad (with him Mr, W. B. Pradhan), 
for the Accused. 
Mr. S. S. Patkar, Government Pleader, for 
the Crown, 
JUDGMENT, 


Batcuetor, J.—The applicant before us 
has been convicted by the learned Magis- 
rate under clause (b) of section 3 of the 
Prevention of Cruelty to Animals Act, 
Al of 1890. The facts upon which the 
conviction was had are these. 

The applicant purchased certain cranes 
known as saras and was conveying them 
by rail from Jndore to Kolhapur. They 
were young birds and prior to the 
applicant’s purchase of them their eyes 
wera seeled or stitched up in accordance 
with the practice which appears to prevail 
in India, as it certainly prevails, or used 
to prevail, in Hngland. At the Poona 
station it was noticed that the birds’ eyes 
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were thus stitehed up and were bleeding, 
A complaint was consequently lodged against 
the, applicant, 

Now it may well be, as the learned 
Magistrate believes, that this process of 
seeling up the eyes of cranes or hawks 
is in itself a cruel practice. But the question 
before us is, not whether that practice is 
crnel, but whether the requirements of 
section 3 (b) of the Act are satisfied. 
The words of that section, so far as they 
are now material to us, are these: “If any 


person inany place to which the public - 


have access binds or carries any animal in 
such a manner or position as to subject 
the animal to unnecessary pain or suffering,” 
then he shall be liable to the punishment 
provided. It is not questioned but that 
the birds are animals within the section, 
or that the platform of the Poona station 
19 such a place as the section refers to. 


But it is contended bythe learned Counsel. 


for the applicant that the words which I 
have cited show that the intention of the 
Legislature is not to punish any form of 
cruelty; but to punish only such cruelty 
as is inflicted on an animal by causing it 
unnecessary pain or suffering by reason of 
the manner or position in which the animal 
is bound or carried. That appears to 
me to be the real intention of the language 
used, and I do not think it can be said 
here that the unnecessary pain or suffering 
which these birds endured was attributable 
to the manner or position in which they 
were carried. Itis not contended that the 
applicant bound themin any such place 
as the section refers to, so that we are 


concerned only with the question whether | 


he carried them in the manner or position 
which the section forbids, 


Assuming that the Railway Comrany’s 
carrying of the birds was the applicant’s 
carrying, yet I am of opinion that the 
cruelty, if any, was caused by the antecedent 
stitching up of the eyes and not by the 
manner or position in which the birds 
were carried in the luggage van of the train. 
The method and position in which they 
were carried were admittedly usual and 
added nothing to the pain which had 
already presumably been caused by the 
seeling. I am forced, therefore, though with 
some regret to the conclusion that the 
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provisions of the Act are not wide enough 
to cover this form of cruelty and the 
application, therefore, must be allowed. 

The conviction must be set aside, the 
accused must be acquitted and discharged 
and the fine, if paid by him, must be 
refunded to him. 

SHAN, J.—I am of the same opinion, 


Conviction and sentence set aside, 





PUNJAB CHIEF COURT. 
OrtMinaL Reviston Pemition No. 1986 
or 1918. 

March 4, 1916, 

. Present:—Mr. Justice Shadi Lal. 
MU RADI-—-Convict— PETITIONER 
VETSUS 


EM PUROR— Prosecoror—Responpent, 
Penal Code (Act XLV of 1860), ss 420, 109, 114—~Cheat. 
ing, person introducing complainant to cheater wilh. 
out himself receiving share af money, whether guilty 
of—Intention, 

The offence of cheating under section 420, Indian 
Penal Code, is complete where money is obtained 
on the false pretence that the complainant would 
be married to a woman; and a person is guilty 
of abetment under sections 109 and 114 of the 
Code who introduces the complainant to the cheater, 
knowing full well that the offence is going to be 
committed, is present at the time when the agree- 
ment and the payment aro made but remains 
silent and while taking no share of the money takes 
no steps to inform the complainant of what is 
going to happen with him. [p. 652, col. 1.] 

Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of 
the Sessions Judge, Shahpur, dated the 2nd 
December 1915, affirming that of the Magis- 
trate, first class, Shahpur, dated the 13th 
October 1915, convicting the petitioner. 

Mr. Nard Lal, for the Petitioner, 

Mr. Nanak Chand, for the Complainant, 


JUDGMENT.— After hearing arguments 
on hoth sides I have arrived at the con- 
colusion that there is no adequate reason 
for dissenting from the concurrent findings 
of the Courts below that the petitioner 
Muradi, committed the offence of cheating, 
There is ample evidence to show that 
the complainant Dadu was induced to part 
with Rs. 450 on the representation that Mau. 
sammat Wasai, the alleged second wife of 
Dara, would marry him efter her diyorce by 
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thelatter andafter the expirationof the period 
of iddat. Now it is beyond question that 
Musammat Wasai lived with Dadu only for 
two months, and that she then ran away 
and did not marry him. There can be no 
manner of doubt that it was never the 
intention of Dara or Musammat Wasai that 
she should marry the complainant and 
that their object from the very beginning was 
to get his money by a false pretence. 

All the ingredients of the offence of cheat- 
ing are present here, and the only question 
is whether the petitioner Muradi too par- 
ticipated in the crime. Now it appears 
that Muradi and Dadu live in the same 
chak, and it was Muradi who introduced 
Dadu to Dara. Further he was present 
at the time of the payment of the money, 
and also when the deed of divorce by the 
husband and the agreement by Musammat 
Wasai in favour of the complainant were 
executed. The witnesses do not say that 
Muradi took any active part at that time, 
but the Magistrate held that Muradi “knew 
full well that the complainant was baing 
cheated of his money; and this finding 
was not, it appears, contested b2fure the 
learned Sessions Judge: and the only point 
urged before him was that because tlhe 
complainant could succeed in a Civil Court, he 
should not be allowed to have recourse to a 
Criminal Court. This argament is obviously 
fallasious because, as observed already, all the 
requirements of the offence of cheating 
have been fully established. 

The circumstances of the case point to 
the conclusion that Muradi was fully cogni- 
sant of the guilty intention of Dara and Mu- 
sammat Wasai 
cheating the complainant. It does not, how- 
ever, appear that he himself received a share 
of the ill-gotten gains; and considering this 
fact I do not think any useful purpose would 
be served by directing the petitioner to go 
back to jail to undergo the remaining period 
of the sentence imposed by the Magistrate. 


Accordingly I maintain the conviction, 
but reduce the sentence to the period already 
undergone by the petitioner. The applica- 
tion for revision is accepted pro tanto, and 
the petitioner is discharged from his bail, 


Revision partly accepted, 
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ALLAHABAD HIGH COURT. 
Criminar Revision No. 235 or 1917. A 
May 30, 1917. ; 
Present: —Si: George Knox, KT, Acting 
Chief Justice 
MATUKDHARI SINGH—Appturicant 


VETSUS 


JAISARI AND ANOTHER — OPPOSITE Parry. 

Criminal Procedure Code (Act VF of 1895), ss. 145, 
435 — Proceedings under s. 145—Revision—High Court, 
interference by--Government of India Act (5 and 6 Geo. 
F O. 61), s. 107—~High Courts Act (2b and 26 Vict. CO. 
104), s. 15 — Jurisdiction. 

Where a Magistrate duly empowered to act under 
Chapter XII of the Criminal Procedure Code takes 
proceedings which are in intention, in form and in 
fact proceedings under that Chapter, the High Court 
has no power to send for those proceedings either 
under the Code, or under section 15 of the High 
Courts Act or under section 107 of the Government 
of India Act. [p. 653, cols. | & 2; p 654, col. 1.) 

Jhingat Singh v. Ram Partap, 1 Ind. Cas. 762; 31 
A. 150; 9Cr. L. J. 382;6 A. L. 3. 113, Maharaj Tewari 
v. Har Charan Rai, 26 A. 144; A. W, N. (1903) 212; 1 
Or. L. J. 389, Syeda Khatun v, Lal Singh, 25 Ind. Cas. 
324; 36 A. 233; 19 A. L. J. 344; 15 Or. L. J. 572, 
Babban Singh v. Baldeo Singh, 4 A. L. J. 91; A. W. N. 
(1907) 50; 5 Or. L. J. 117, followed. 

Parmessar Singh v Kailaspati, 35 Ind Cag 801; 1 
P. L. J, 336; 17 Cr. L. J. 869; 1 P. L. W. 95; (1917) 
Fat. |, distinguished and dissented from. 

Nathu Ram v, Emperor, 39 Ind Cas. 701; 15 A. L. 
J. 270, 18 Cr. L., J. 557, Nathu Mal, In the matter of 
the petition of, 24 A.315; A. W. N. (1962: 74, explained. 

Section 107 of the Government of India Act does 
not differ from or extend the jurisdiction conferred 
upon the High Court by section 16 of the Charter 
Act. [p. 654, col. 1.] 

Criminal revision from an order of the 
Magistrate, first elass, Mirzapur. 

Mr. M. L. Agrwala, for the Applicant. 

Mr. Uma Shankar Bajpai, for the Opposite 


Parties. 


JUDGMENT.—Babnu Anradh Lal Mahen- 
dra, a Magistrate of the first class at Mirzapur, 
was satisfied from a Police report that a 
dispute likely to cause a breach of the 
peace existed concerning certain lands situate 
in Jafar Khani within the local limits of 
his jurisdiction. He made an order in 
writing No. 3A on the record, stating the 
ground of his being so satisfied and requir- 
ing the parties concerned in the dispute to 
attend his Court on the 25th September 
1916 and to put in written statements of 
their respective claims stating the fact of 
the actual possession of the subject of dis- 
pate. It has not been suggested that the 
order was not properly served asrequired 
by law and it may be taken, therefore, that 
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the notices were originally issued in res- 
pect, of about 4-bighas 19 biswas of land 
in Jafar Khani, but the Magistrate on reading 
the written statement and petitions of Matuk- 
dhari Singh came to the conclusion that 
the dispute realy existed about 19 bighas 
of land in Sherwa as well as about the 
land in Jafar Khani. The parties consented 
(vide paper No, 9A on the record) that an 
enquiry should be held in respect of both 
the lands in Sherwa and in Jafar Khani. 
After considering the evidence produced 
by both the parties the learned Magistrate 
desided that Jaisri was in possession at 
the date on which he issued his order of 
8th September 1916, and he issued an order 
declaring Jaisri to be entitled to possession 
thereof until evicted therefrom in due 
course of law and forbidding all disturbance 
of his possession until such eviction (vide 
his order, dated the 7th of December 1916). 

The opposite party Matukdhari Singh is 
now asking this Court to interfere in re- 
vision with the order of the 7th of December 
1916, on the grounds that the learned 
Magistrate bad no jurisdiction to entertain 
a proceeding under section 145 under the 
circumstances of the case, that the learned 
Magistrate erred in giving possession of the 
whole holding to Jaisri, and that the learned 
Magistrate had not decided the question of 
possession which was with the applicant. 
So far as can be judged from the record 
which was sent for, the proceedings of the 
learned Magistrate were proceedings carefully 
and specifically taken under Chapter XII 
of the Code‘of Criminal Procedure. Nothing 
was shown in the application to this Court 
which threw doubt upon this prosedure and 
I am inclined to doubt whether this Court 
had any power to send for these proceedings 
and to enquire into them. 


In Jhingai Singh v. Ram Partap (1) it 
was held following Maharaj Tiware y. Har 
Charan Rai (2), “That as the law at pre- 
sent stands, where the proceedings below 
are in intention, in form and in fast pro- 
ceedings under Chapter XII of the Code 
of Criminal Procedure by a Magistrate duly 
empowered to act under that Chapter, this 


(D) 1 Ind. Cas. 762; 31 A. 150; 9 Cr. L. J. 882; 6 A. 
L. J. 113. 
(2) 26 A. 14d; A. W. N. (1903) 212; 1 Cr, L. J. 339. 
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Court bas no power to send for those pro- 
ceedings either under the Cede or under 
section 15 of the Indian High Courts Act 
of 156).” The Court refused to go into the 
question where, after being properly seized 
of the case, the learned Magistrate went 
out of his way and passed an order which 
he had no jurisdiction to pass. In Maharaj 
Tewari vy. Har Charan Rat (2) a Division 
Bench of this Court held that when a 
Magistrate having jurisdiction in this behalf 
with great care and precision laid the pro- 
per foundation for his proceedings under 
Chapter XII of the Code of Criminal Pro- 
cedure, then by the amendment which was 
introduced by the Ccde of Criminal 
procedure (1898) into sestion 435 this Court 
bad no power to call for the record of those 
proceedings. An attempt was made to 
contend that this Court could under section 
15 of the Charter Act and the powers of 
superintendence thereby given set aside 
the order cf the Magistrate passed under 
Chapter XII of the Code of Criminal Pro. 
cedure. This Court declined to do so, inas- 
much as it found that the jurisdiction 
given toit under clause 29 of the Letters 
Patent contained the express provision “that 
the proceedings in all criminal cases other 
than those brought before this Court in 
the exercise of its ordinary original criminal 
jurisdiction shall be regulated by the Code 
of Criminal Procedure or by such further 
and other laws in relation to the Code of 
Criminal Procedure as may have been or 
may be made by the Governor-General in 
Council” (see page 147) Another Division 
Bench of this Court in Syeda Khatun v. Lal 
Singh (3) followed the cases just quoted 
above and entirely agreed with the view ex- 
pressed in those cases. The case of Babbar 
Singh v. Baldeo Singh (4) is also a case 
in point upon this question, in which it 
was laid down that once it was established 
that a Magistrate had acted with jurisdic- 
tion this Court had no further con» 
cern with the matter. The remarks of the 
present learned Chief Justice in Har Prasad 
y, Fandurang (5) are very important. He 


(3) 25 Ind, Cas. 324; 36 A. 233; 12 A. L, J. 344; 15 
Or. L. J. 572. 
(4) 4 A, Ti, J. 91; A. W. N. (1907) 50; 5 Cr, L. J. 


17. 
(5) A. W. N. (1905) 260; 3 Cr. L. J, 48. 
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held that it would be a matter of great 
regret if on purely technical grounds the 
spirit and intention of the Code of Criminal 
Procedure beignored. See also Baldeo Baksh 
Singh v. Raj Ballam Singh (6). 

So far back as the year 1886 a Full Bench 
of this Court in Muhammad Suleman Khan 
v. Fatima (7) had occasion to consider 
what this Court could and what it could 
not do in the exercise of its powers of super- 
intendence under section 15 of Statute 24 
and 25 Vic. ©. 104. The case before the 
Full Bench was a suit of a civil nature. The 
Judges of the Fall Bench, who were disposed 
to extend the jurisdiction of the Court to tts 
furthest limit, held that what was stated in 
section 622 of the Code of Civil Procedure 
as it then stood (1886) might properly be 
accepted “as indicating the extent to which 
the Court should ordinarily interfere with the 
findings of such subordinate tribunals as are 
invested with exclusive jurisdiction to try 
and determine all questions of law and fact 
arising in suits within their exclusive cog- 
nizance and in which their decisions are de- 
clared by law to be final.” This precedent 
is cited merely to show that the view 
taken by this Court, whether in civil or in 
criminal cases, has been in ascord for years 
past and may be termed the cursus curiæ of 
the Court in this matter. 


The learned Counsel for the applicant 
referred me to a case recently decided by 
a learned Judge of this Court, viz, Nathu 
Ram vy. Emperor (8), In that case it was 
held with reference to an order of attach- 
meni purporting to have been made under 
section 145 of the Code of Criminal Pro- 
cedure that this Court had power to inter- 
fere not under section 435 of the Code of 
Criminal Procedure but under section 107 
of the Government of India Act. I asked 
the learned Counsel to point out wherein 
section 107 of the Government of India 
Act differed from or extended the jurisdic- 
tion which had been conferred upon this 
Court by section 15 of the Charter Act. 
He was unable to point out any words 
containing difference or extension of jurisdic- 
tion, The case moreover is one in wan this 


(6) 2 A. L J. 274 2 Cr. L. J. 236. 
(7) 9 A. 104 A. W. N. (1896) 309; 5 Ind. Dec. 


(x. s.) 509. 
(8) 39 Ind. Cas. 701; 15 A, L. J. 270; 18 0r. L. J. 
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Court held that the Magistrate had not 
shown that he was satisfied that there 
was likely to be a breach of the peace, 
ubless action was taken under section 145 
of (be Code of Criminal Procedure. This 
ground would in itself bave been sufficient 
without invoking section 107, Reference is 
made in the precedent just cited to the case 
In the matter of the petition of Nathu Mal (9), 
in which Stanley, O. J., held that “Under 
the Code of 1898 the revisional powers of the 
Court in proceedings under Chapter XII were 
withdrawn, and, therefore,...the Court is not 
empowered to exercise revisional jurisdic- 


fion in such proceedings unless in cases 
where the Magistrate had acted without 
jurisdiction.’ Much stress was laid in 


argument upon the words given at page 
317 and which are as follows, “If an 
order purporting to be made under section 
145 is made without jurisdiction, there is 
no doubt this Court can exercise its powers 
under section 15 of the Charter Ast.” 
But the learned Chief Justice went on to 
say “The Magistrate has acted within his 
powers, and if anything has been done by 
him to which objection can be taken, it 
was at the most an. irregularity, and this 
Court is precluded: from interfering by the 
express provisions of the Act of 1893.” 
It was contended that where a Magistrate 
who might have begun proceedings pro- 
perly under section 145 had purported to 
go on and pass an order which could not 
be passed under section 145, this Court 
conld interfere under section 15 of the 
Charter Act. If this was what the learned 
Chief Justice intended, his observations in 
the case- were clearly obiter dicta. 

A stronger case cited to me was Parmes- 
sar Singh v. Kailaspatd (10). This was 
a case tried by a Special Bench of the 
Behar High Court. Chief Justice Chamier 
considered that the cases: which had been 
cited to him, specially those of the Caloutta 
High Court, taken as a whole, laid down 
the rule “that a High Court can and 
will interfere in a case under Chapter 
XII of the Code where the Magistrate 
has acted withont jurisdiction or has ex- 
ceeded his jurisdiction.” The learned Chief 


(9) 24 A. 815; A. W. N. (1902) 74. 
(10) 35 Ind. Cas. 801; 1 P. L. J. 336; 17 Cr. L. d. 
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Justice went on to say that “the policy of 
the Indian Legislature in connection with 
the pfoceedings under Chapter XII of the 
Code is shown by a provision under section 
435 of the Code of Criminal Procedure, 
189+, which prevents the High Courts 
as. Courts of Revision under Chapter XXXII 
of the Code from sending for the record 
of proceedings under Chapter XII.” The 
result according to him is “that the 
High Courts in India, which have no statu- 
tory power of superintendence, cannot send 
for the record of proceedings which were in 
substance and in fact proceedings under 
Chapter XII of the Code and were cop- 
ducted by a Magistrate who had jurisdic- 
tion.” There the learned Chief Justice 
leaves the question and does not show how, 
when a High Court cannot send for a 
record of proceedings, ib can consider what 
proceedings were taken. Is it to act upon 
arguments and affidavits and in short upon 
something other than the actual record of 
proceedings ? I find it impossible to arrive 
at any such conclusion and such a view is 
undoubtedly opposed to what has been the 
cursus curve of this Court, Where a Magis- 


trate has not laid proper foundation for his: 


proceedings, this Court has sent for tbe record 
and interfered. As instances I may refer to 
Sarha Prasad y. Fitamber Lal (11), Y ahadeo 
Kunwar v. Bisu (12), in T. A. Martin, In 
the matter of the petition of (13), Dyawappa 
Basgunda Patil, In re (14) and dhengar v. Baij 
Nath (15). 


The result is that I hold that this Court 
is precluded from interfering in the present 
case. The proceedings were proceedings of 
a Magistrate of the first class and were 
very carefully taken under Chapter XII 
of the Code of Criminal Procedure. He 
committed no irregularity and if afterwards 
he erred in any way, that is a matter which 
cannot be interfered with by this Court 
in revision under the law as it stands. 
He intended to exercise jurisdiction under 


; (11) 17 Ind. Cas. 409; 10 A. L, J. 463; 13 Cr. L. J. 
71 


(12 25 A. 537; A. W. N. (1903) 102. ; 

(13) 27 A. 296; A. W. N. (1904) 234; 1 Or, D. J. 917. 

(14) 29 Ind. Cas, 66; 17 Bom. L, R. 882; 16 Cr, L. 
J. 434. 


(15) 19 Ind Cas. 709; 11 A. L. T, 586; 14 Cr. Li J. 
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Chapter XII, he did exercise jurisdiction 
and was entitled to do so. The application 
is dismissed. 

l Application dismissed. 


iramae raaa senti gamana) 


MADRAS HIGH COURT. 

CriminaL Revision Case No, 451 or 1916. 

October 3, 1916. 
Present;--Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar, 

Re MATURI VENKATASUBBAYYA— 

AccusED — PETITIONER. 

Madras District Municipalities Act (1V of 188-4), ss. 
188 (1) (b), (5, 189~ License for boiling paddy, 
application for—-HFatlure to pass order on application 
within 30 days ofrecetpt, effect of ~ Section 188 (6), scope 
of. 
Where, on the expiry of his license under the 
Madras District Municipalities Act to boil paddy in a 
particular place, a person applied for a fresh license 
and no order haviug been passed on his application 
until after the expiry of the period of thirty days 
fixed by section 188 (6) of the Act, he again boiled 
paddy after the order refusing license was com- 
municated to him: 

Held, that no offence was committed as the order 
refusing the liconse not having boen passed within 
thirty days, the place must bo deemed to have been 
licensed for the financial year under section 188 (5) 
of the District Municipalities Act. [p. 676, col. 1 ] 

Section 188 (5) of the Madras District Municipa- 
lities Act should not be read subject to the referenco 
to the refusal of the license in section 189 of the Act. 
[p. 656, col. 1.) 

Petition, under sections 435 and 439, Crimi- 
nal Procedure Code, Act V of 1896, praying 
the High Court to revise the Order of the 
Sub Divisional Magistrate, Gudivada, in 
Summary Trial No. 2 of 1916. 

Mr. B. Narasimha Rao, for the 
tioner, 

Mr. E. R. Osborne, Public Prosecutor, for 
the Crown. 

“ORDER. — [he petitioner has been con- 
victed of an offence punishable under section 
189, Act IV of 1864, that is, boiling paddy in 
an uvlicevsed place. 

There is no dispute as to the facts. 
The offence is alleged to have been com‘ 
mitted on 29th September 1915. The peti- 
tioner’s last license expired on 30th April 
1915. He applied for a fresh license on 
th May 1915, but received no order 
granting or refusing one until 6th Septem. 
ber 1915, when his application was refus- 
ed. Ue subsequently appealed against the 
refusal unsuccessfully. But that is not 
material, because he argues that under 


Peti- 
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section 1§8 (5) if a license is not refused 
within thirty days of its being applied 
for, the place in question shall be held 
to be duly licensed for the financial year 
for which the license was sought. 

This argument is justified by the word- 
ing of section 188 (5); for we cannot 
accept the learned Publis Prosecutor’s 
' suggestion that it should be read subject 
to the reference to the refusal of the 
license in sections 1£9. Jf it were so 
read, section 188 (5) would to a large 
extent be deprived of its necessity. We set 
aside the decision of the Sub-Divisional 
Magistrate, acquit the accused and order 
that the fine, if paid, be refunded, 

Petition allowed; Conviction set aside. 
V.R.P. 





BOMBAY HIGH COURT. 
CRIMINAL Rererence No.3 or 1917, 
March 26, 1917. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR— PROSECUTOR 

; VETEUS 

RANCHODLAL AMRATLAL AccusED. 

Bombay District Municipalities Act (Bom. Act III of 
1901), s 3 (7 )~- Building—Enclosure—Wall— Wire 
fence, whether building— Interpretation of Statute— 
Ejusdem generis. a , , 

A wire fonce being-heither a ‘wal’ nor an ‘enclo- 
aure’ is not a building within the meaning of sec- 
tion 3 (7) of the Bombay District Municipalities Act, 


1991, B 
The word “enclosure” used in the definition of the 


word “building” in section 3 (7) of the Bombay Dis- 
trict Municipalities Act, must be interpreted as 
ejusdem generis with the preceding words ‘hut’ and 
‘shed,’ that isto say, must be taken to refer to 
some fabric or structure or thing built in the more 
popular acceptation of the word. l 

Criminal reference made by the Sessions 
Judge, Ahmedabad, against conviction and 
sentence passed by the Honorary Magistrate, 
First Class, Ahmedabad. 

Mr. T. R. Desai, for the Accused. 

Mr, N. K. Mehia, for the Municipality. 

JUDGMENT. 

Barcuenor, J.—The question before us in 
this reference from the learned Sessions 
Judge of Ahmedabad is whether an ordinary 
wire fence is a building within the meaning 
of clause 7 of section 3 of the Bombay Dis- 
trict Municipalities Act of 1901. 

There is not much authority to guide us, 
ut it has been. held in this Court that a 
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‘karvi’ or reed fencing 
within the meaning of that word as used 
in section 33 of the Act of 1873% see 
Queen- Empress v. Janardhan (1). Under the 
same Act this Court has also held that a mere 
wattle fence was also outside the definition 
of building: See In re Salomdbai (2). It 
appears, therefore, that consistently with the 
rulings the wire fence now before us should 
be regarded as outside the provisions of 
clause 7 of the present section 3. That is 
confirmed by the definition of the word 
‘building’ in Webster’s Dictionary, where it 
is expressly mentioned thatin the popular 
acceptation of the word ib would not inelude 
a mere wall or fence. Itis no doubt true 
to say that by the special provisions of 
clause 7 a wall is to be ineluded within 
the word ‘building.’ But it is so included 
by reason of the special words importing 
its inclusion. There are no such special 
words to sweep in a fence which is, there- 
fore, in my opinion outside the definition. 
But then Mr. Mehta contended that even 
if the fence sould not be brought inside 
the definition as being a species of wall, yet 
it ought to be held to fall within the defini- 
tion as being an enclosure. Now here the 
clause reads that ‘building’ shall inolude 
any but, shed or other enclosure, and, 
looking: to the wideness of -these words and 
to the context, I am of opinion that~the 
enclosure referred to must be interpreted as 
ejusdem generis with the preceding words 
‘hut? and ‘shed,’ that is to say, must be 
taken to refer to some fabric or structure 
or thing built in the more popular accept- 
ation of the word. In that view it appears 
to me that the wire fence is as much out- 
side the word ‘enclosure’ as outside the 
word ‘wall.’ Any educated Englishman 
would, I think, feel that it was a misuse 
of language to speak of a wire fence as a 
‘building. 

The souviction, therefore, must be set 
aside, the accused acquitted and discharged 
and the fine, if paid by him, must be re- 
funded to him. He must also be reimbursed 
the process fees which he has paid under 
se ction 31, clause 3, of Act VII of 1870. 

Suan, J.—lI agree. 

Oonviction and sentence set aside, 
(1) (1880) Rat. Unrep. Or. Q. 145. 


(2) (1888) Rat. Unrep, Cr. O. 428; Or. Re, No. 92 of 
1885, 


was nota bnilding 
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CALCUTTA HIGH COURT. 
CRIMINAL Rererence No. 32 or 1917. 
. ` February 28, 1917. 
Present:—Mr, Justice Teunon and 
Mr. Justice Chaudhuri. 
EMPEROR on THE COMPLAINT OF 
KAJI SAFIUDDIN —COMPLAINANT 
VETSUS 
FAZ AL SHAIK ANp OTHERS— 


ACCUSED. 

‘ruminal Procedure Code ‘Act V of 1898%, ss. 288, 
535-—~JLisjoinder of charyes-~Persons separ ately fabricat- 
ing evidence to defraud complainant, whether can be 
tried jointly—Re-trial. 

Four persons were convicted in a joint trial 
under section 193, Indianu Penal Code, two of them 
for having falsely executed one kabuliyat and the 
other two for having falsely executed another 
kabuliyat for the purpose of defranding the com- 
plainant: 

Held, that there was a misjoinder of charges, that 
is to say, there ought to have been at least two trials 
one in respect of each kabuliyat. 

(The conviction and the sentences imposed were 
set aside, but no re-trial was ordered in view of the 
circumstances of the case.) 


Reference under section 438, Criminal Pro- 
cedure Code, dated the 3ed February 1917, 
from the Sessions Judge, Faridpur, recom- 
mending that the order of the Honorary 
Magistrat, Faridpur, dated the lst January 
1917, convicting acoused under section 193, 
Indian Penal Code, and sentencing them to 
undergo rigorous imprisonment for 15 days 
be set aside. 

FACTS.—Tbhe case of the kaa ee was 
that two kabuliyats dated 6th Jadstha 1323 
were.executed by the acoused with a view to 
defraud him. The Court- below convicted 


the accused under section 193, Indian Penal’ 


Code, and sentencad each of them to rigorous 
MADE Gon GA for. 15 days. 


' The recommending Judge was of opinion 
that as the learned Magistrate had com- 
mitted an error on a point of law, the 
conviction and sentence ought to be set aside. 


- The main ground for the reference was 
that there was a misjoinder of charges, as two 
of the accused Fazal and Amel executed one 
kabuliyat and- the other two 


habuliyat, So that the two sets of persons could 
not’ under the ‘provisions of section 233, 
Criminal Proceédiiré-Code,: be jointly tried in 


the’ same case. Such an irregularity in the’ 
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trial is, according to the Sessions Judge, 
not curable under section 536, Criminal 
Procedure Code. ~ Subrahmania Ayyar v. 
King-Emperor (1) following Gul Mahomed 
Strear v, Oheharu Mandal (2). The test is 
that if the transactions are different 
there cannot be a joint trial. Hira Lal Thakur 
y. King-Emperor (3). 

Babu Jyotish Chandra Hazra, for the Crown. 

Mr. A. K. Fazlul Huq and Babu Alindra 
Nath Mukerjee, for the Accused. 

JUDGMENT.—We have read the letter 
of reference in this case. It is abundantly 
clear from the facts set out by the learned 
Sessions Judges that there was a misjoinder 
of charges, that is to say, there ought to 
have been at lesast two trials, one in respect 
of one kabultyat and one in respect of the 
other. On that ground alone we must accept 
this reference and set aside the conviction 
and the sentence imposed upon the accused. 
The question then remains whether this is 
@ case in which we ought to direct a re-trial. 
Having regard to the facts set out in the 
letter of reference submitted to us by the 
learned Sessions Judge and also to the ex- 
planation of the trial Magistrate, weare of 
opinion that this is not a case in which it 
would be propar for us to direst a re trial, 
We desire to say further that we are satis- 
fied from the explanation of the Honorary 
Magistrate that he gave the parties a fair 
trial and there is no reason whatsoever 
for the suggestion that he has in any way 
wilfully disregarded any decision of this 
Court. 

In the result the conviction of and sentensea 
upon the accused persons are set aside and 
we direct that they be released, or if they 
be ou bail, that their bail bond3 bo dis- 
charged. 

Convictions set aside, 


(1) 5 C. W. N. 866; 25 M.G61;11 M. L. J. 233; 8 
Bom. L. R. 540; 28 I. A. 257; 2 Weir 271 (P.O), 

(2) 10 C. W. N. 58;8 Gr. D. J. 141. 

(3) 8 C. W. N. 715; 810, 1053; 1 Cr. L. J. 718. 
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SIND JUDICIAL COMMISSIONERS 
COURT. 

CRIMINAL APPEAL No. 175 or 1916. 
Ostober 5, 1916. 
Present:~-Mr. Hayward, J. C. 

F. W. SOLER— APPELLANT 
VETEUR 


EMPEROR-——-Opronent. 

Sind Courts Criminal Circulars, Chap. V, r. 22— 
Magistrate, auty of, to proceed from day to day — Court, 
inherent power af, to check prolix examination and 
cross-examination of witnesses. 

Itis the duty of a Magistrate to insist on the 
trial proceeding from day to day as required by rule 
22 of Chapter V of the Sind Courts Oriminal Circulars. 


The Courts should rigidly check prolix examination 
and cross-examination of witnesses in the exercise 
of their inherent powers to. prevent abuse of the 
process, 4. e., proceedings of thé Court, 

Appeal against the. order of the First 
Class Magistrate, Karachi. 


Mr, Lalchand Hassomal, for the Appellant. 
Mr. C. M. Lobo (2nd Assistant Public 
Prosecutor for Karachi), for the Crown. 


JUDGMENT.—The difficulties of the case 
have been materially and unnecessarily 
increased by the protraction of the proceed- 
ings over two and a half years in the Courts 
of the City Magistrate and the First Class 
Magistrate and City Deputy Collector, 
Karachi. This is the second case ina very 
short period in which such protraction in 
the magisterial Courts of Karachi has come 
to the notice of this Court. It seems 
necessary, therefore, to express strong 
disapproval of such protraction of criminal 
proceedings, which amounts to a grave 
public scandal and renders them a travesty 
of justice. The appellant has stated, and 
there is no particular reason to disbelieve 
him, that he had to spend some Rs. 8,000 
in these criminal proceedings and it is not 


improbable that a great deal more has 
been spent by the other side, as it has 
taken two anda half years before they 


were able to obtain a final desision from 
the magisterial Courts. The causes of this 
inordinate protraction ‚have been a gross 
disregard of the rule requiring day to day 
trials laid down in rnle 22, Chapter V, 
page 57, of the Sind Courts Criminal 
Circulars and the lamentable failure- to 
control the prolix examination and cross- 
examination by Counsel introducing many 
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wholly irrelevant details of no practical 
importance either to the prosecution or 
defence ~a failure which is particularly 
regrettable in the Court of the Magistrates 
of the high rank of the! City Magistrate 
and the First Class Magistrate and City 
Depvty Collector, Karachi. It was their 
duty to insist on the trial proceeding from 
day to day and rigidly to check prolix 
examination and  cross-examination of 
witnesses, in exercise of the powers inherent 
in all Magistrates to prevent abuse of the 
process, that is to say, the proceedings of 
the Criminal Courts of the Province. 
Convictions and sentences reversed. 


CALCUTTA HIGH COURT. 
CriminaLt Revision No, 538 or 1917. 
June 18, 1917. 

Present:-——My. Justice Teunon and 
Mr. Justice Richardson, 
ABDUL HAKIM KHAN 
PETITIONER 
VETSUS 


BUZRUK ALI KHAN 


Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 258, 
486—Penal Code (Act XLV of 1860), ss, 465, 467—~ 
Jurisdiction of Sessions Judge to order committal or 
further enquiry for offence under s. 467, I. P.O, 
where accused was acquitied of offence under s. 465-— 
Discharge, meaning of. 

Per Richardson, J.~Where a person accused of 
forging a document is charged with an offence under 
section 465 of the Indian Penal Code, and is acquitted 
by a First Class Magistrate under section 258,Criminal 
Procedure Code, the Sessions Judge has no power to 
direct his committal or to order a further inquiry 
under section 436, Criminal Procedure Code, on the 
ground that the offence alleged falls under section 
467, Indian Penal Code, as it relates to a document 
whichis a valuable security. [p. 659, col. 1; p. 660, 
col, 2. | 

The acquittal of such a person on a charge under 
section 465, Indian Penal Oode, cannot be construed 
as an order of discharge in respect of tho alleged 
offence under section 467. Tp. 660, col. 1.] 

An order of discharge under the provisions of the 
Criminal Procedure Code should precede the framing 
of a charge, though there might be cases in which 
an accused can be discharged otherwise than under 
the specific provisions relating to discharge in the 
Criminal Procedure Oode. [p. 659, col. 2.) 

Per Teunon, J.—The Magistrate’s order acquitting 
such an accused ofan offence under 465, Indian 
Penal Code, is tantamount to an order discharging the 
accused of the graver offence in respect of the same 
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document punishable under section 467, Indian Penal 
Code. [p. 660, col, 2.] 

Baijanath Pandey v. Gauri Kanta Mandal, 20 0, 633; 
JO Ingl. Dec. (x s.) 427, disapproved. 


Criminal revision against an order of the 
Sessions Judge, Backergunge, dated the 16th 
April 1917. 

Moulvi A. K, Fazlul Hug, and Babus 
Atindra Nath Mukherjee and Gagan Chand Boral, 
for the Petitioner, 

Mr. P. N. Dutt, and Babus Ganesh Ohandra 
Das Gupta and Sharat Chandra Mukherjee, 
for the Opposite Party. 

JUDGMENT. 

Ricuarpson, J.—This Rule was issued at 
the instance of the petitioner, Abdul Hakim 
Khan. 

The petitioner was tried by a Magistrate 
exercising first class powers upon a charge 
of forgery framed under section 465 of the 
Penal Code. The learned Magistrate found 


“lim not guilty and acquitted him under 


section 258 of the Criminal Procedure Code. 

The complainant in the case then moved 
the Sessions Judge of Backergunge upon 
the grounds that the document to which the 
charge related was a valuable security and 
that the petitioner should properly have 
been charged under section 467 of the Penal 
Code and committed for trial upon that charge 
to the Court of Session. 

It may be mentioned that an offence punish- 
able under section 465 is triable bya Magis- 
trate of the Ist Class, while the Court of 
Session alone is empowered to try the aggra- 
vated offence of forging a valuable security, 
punishable under section 467. 

The Sessions Judge, having heard the matter, 
held that the offence alleged fellunder section 
467 and he made an urder directing that the 
petitioner be committed to the Court of 
Session for trial upon a charge framed under 
that section. 

The question which arises is whether the 
learned Sessions Judge had jurisdiction to 
make that order, and for the present purpose 
it may be assumed, without desiding the 
point, that the document which the petitioner 
is said to have forged is a valuable security. 

The order purports to be made under sec- 
tion 436 of the Criminal Prosedure Code, 
which runs as follow:— 

“When, on examining the record of any 
case under section 435 or otherwise, the 
Sessions Judge or District Magistrate con- 
siders that such ease is triable exclusively by 
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the Court of Session and that an accused 
person has been improperly discharged by 
the inferior Court, the Sessions Judge or 
District Magistrate may cause him to be 
arrested, and may thereupon, instead of direct- 
ing a fresh inquiry, order him to be com- 
mitted for trial upon the matter of which he 
has been, in the opinion of the Sessions 
Judge or District Magistrate, improperly 
discharged.” : 

Then come two provisos:— 

“Provided as follows, 

(a) That the accused has had an oppor- 
tunity of showing eause to such Judge or 
Magistrate why the commitment should not 
be made. 

(b) That if such Judge or Magistrate 
thinks that the evidence shows that some 
otbər offence has been committed by the 
accused, such Judge or Magistrate may 
direct the inferior Court to inquire into such 
offence.” 

The question before us turns on the 
meaning of the word “discharged” as used 
in the section. The same word 1s used in 
the following section, section 437. Under the 
Criminal Procedure Code an acquittal means 
more than a discharge, A discharge takes 
place before a finding of “gnilty” or “not 
guilty” is recorded and the guilt or innocence 
of the accused is not res judicata. A dis- 
charge generally takes place either | under 
section 209 in the Chapter headed “of in- 
quiry into cases triable by the Court of 
Session or High Court” or under section 
253 in the Chapter headed “of the trial of 
warrant oases by Magistrates.” Both sections 
contemplate an inquiry into some alleged 
offence and as a result a discharge before 
any charge is framed against the accused. 
A discharge may also take place under 
section 494, which again illustrates the 
general rule of the Code that a discharge 
should precede the framing of a charge. 
I do not, however, say, and must not be 
understood as saying, that an accused can- 
not be discharged otherwise than under the 
specific provisions referred | to. So much 
for the meaning of the term “discharge”. 

In the present case the petitioner was ac- 
quitted of an offence under section 465 of 
the Penal Code. With that acquittal the 
Sessions Judge had no power to interfere, 
But an offence under section 467 being 
exclusively triable by the Court of Session 
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the petitioner under clause (d) of section 
403 was (and is) still liable to be tried for 
that offence, the acquittal under section 
465 not operating as a bar, and if the 
petitioner can be said to have. been dis- 


charged in respect of any such offence it 


was competent to the Sessions Judge to 


direct his committal. 


In my opinion the aaquittal of the peli- 
tioner on the charge actually framed does 
uot necessarily imply that the Magistrate 
discharged him in -respect of any other 
charge which might have been framed. Nor 
does the mere omission of the Magistrate 
to frame a charge under section 457 carry 
the case further. So far as the record 
shows, the Magistrate never considered 
whether the accused had or had not com- 
mitted an offence under section 467. His 
mind was neyer directed to that issue and 
it-was not inquired into. It is not 
sufficient to say that the result is the 
same as if the petitioner had been dis- 
charged. That argument migbt be stretched 
to cover a case in which an accused has 
never been placed before a Magistrate at 
all. Clearly the mere fact that an accused 
has not been charged with an offence is 
in itself insufficient. At least the Magis- 
trate must consciously do sometbing or 
make some order which shows that in his 
opinion, on the materials before him, the 
accused should not be charged with, or 
tried for, that offence. 


Prima facie, therefore, as section 436is word- 
ed, I should hold that the petitioner was not 
discharged either properly or improperly in 
respect of the offence non-alleged under 
section 467 and that the Jearned Sessions 
Judge had no power to direct his com- 
mittal, or to order a further inquiry under 
proviso (b). 


The learned Pleader for the petitioner 
referred to the decision of this Court in 
the case of Batjanath Pandey v. Gauri 
Kanta Mandal (1), a decision which has 
been followed in Madras | Queen: Empress v. 
Hanumantha Reddi (2)]. Those cases, no 
doubt, support the view which I have 
expressed, but -they go further than is 
necessary in the present case. In both cases 


(1) £0 © 638; 10 Ind. Deo. (N. s.) 427. 
(2) £8 M. 22!; 2 Weir 543; 8 Ird Dec. (N, 5,! 660, 
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the Magistrate had taken action which 
amounted to a refasal to charge the peti- 
tioner with the offence exclusively triable 
by the Court of Session, in respect of 
which the Sessions Judge had afterwards 
directed a committal. Moreover, Hanuman- 
tha’s case (2) was overruled and Batjanath 
Pandey’s case (1) was dissented from, by a 
Full Bench of the Madras High Court in 
Krishna Reddi v, Subbamma (3). There 
the Magistrate refused the request of the pro- 
‘secution that he should frame a charge 
under section 477 of the Penal Code and 
acquitted the accused on certain other charges. 
His order refusing to frame a charge 
under section 477 was held to be in 
substance an order discharging the accused 
in respect of the offence alleged under 
that section. In cases arising under section 
437 of the Criminal Procedure Code it has 
been similarly held in this Court that an 
order thongh not in terms of an orderof 
dissharge may amount to such an order 
{see Ajab Lal Khirher v, Emperor (4)]. 

The cases of Queen-Empress v. Gundya 
(5) and King-Emperor v. Ayyan (6), 
which were also -cited before us, are not 
precisely in point. They show, however, 
that the proceedings of the Magistrate 
were not void under section 580 (p) of 
the Criminal Procedure Code. 

For present purposes it is snuffizient to 
say that the Magistrate made no order 
which was either in terms or in substance 
an order of discharge, and that the learncd 
Sessions Judge, therefore, had no power to 
direct the petitioner’s committal to the Ses- 
sions Court for trial. Inthat view the Rule 
must be made absolute and the order of the 
Sessions Judge must be set aside. 

Teuxon, J.—As at present advised, I am 
inclined to hold that the Magistrate’s order 
acquitting the accused of an offence under 
section 465 of the Indian Penal Code is 
tantamount to an order discharging the 
accused of the graver offence in respect 
of the same document punishable under 
section 467. That no charge was framed 
and that the Magistrate was in fact not 
moved to frame a charge under the graver 


(3) 24 M. 186; 2 Weir 544, 
(4) 82 C. 768; 90. W. N. BIO; 2 Cr. L. J 524. 
(5) 13 B. 602; 13 Iud Jur. 469,7 Ind. Dec. (N. 8.) 


333. 
(£) 24 M. 675; 2 Weir 699, 
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section, I am inclined to think is immaterial. 
I, therefore, reserve to myself the right at 
a fitting opportunity to refer to a Full 
Bench the question whether the case of Barja- 
nath Pandey v. Gauri Kanta Mandal (1) was 
rightly desided. Meanwhile in the present 
case I assent to the order proposed by my 
learned brother, and I do so all the more 
readily as in view of the provisions of 
Section 503, sub-section (4), of- the Code 
of Criminal Procedure it appears to be 
open to the Crown or tothe complainant 
to take such further action as their res- 
pective legal advisers may deem appro- 
priate. 
Rule mude absolute. 





' MADRAS HIGH COURT. 

CRIMINAL Revision Case No. 83 or 1917. 

URIMINAL Revision Petition No. 69 
or 1917, 
_ April 17, 1917. 
Present:_-Mr, Justice Seshagiri Aiyar. 

C. IYAVOO CHETTY TRADING UNDER TAR 
NAME AND STYLE OF RIPON & Co.—Accgsep 
—— PETITIONER 
VETSUS 
JEHANGHIR M. HOLMES, MANAGING 
Proprietor or Messrs, J. HOLMES & Co.— 
COYPLAINANT—- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 96—~ 
Search — Warrant, issue of— Magistrate, duty of. 

The act of issuing a search warrant is a judicial 
act and before a Magistrate issues it, it is his duty 
to weigh the circumstances before making up his 
mind on the question. 

Mahomed Jackariah & Co, v. Ahmed Mahomed, 15 
C. 109; 12 Ind. Jur. 25%; 7 Ind. Dec. (N. s.) 658, 
followed, 

A mere statement in an affidavit’ that, in the 
opinion of the deponent, a summons may not have 
the desired effect, is not sufficient to justify the issue 
of a search warrant. 


Petition, under sections 435 and 489 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the 3rd Presidency 
Magistrate, George Town, Madras, in Appli- 
cation No. 973 of 1917. 

Mr. 0. P. Ramaswami Atyar, 
Petitioner. : l 

Messrs. F. R. Osborne and O, Kunht Raman 
for the Complainant. : 

The Crown Prosecutor, for the Govern: 
ment, ~. l 


for the 


$ 
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ORDER.—I have no hesitation in holding 
that the Magistrate. acted ina very high- 
handed manner in issting the search warrant. 
The affidavit in support of the application 18 
a very meagre one. It does not state when the 
applicant becams aware of the offence com- 
plained of: ib gives the opinion of the’ 
deponent that a summons may not have the 
desired effect. 

The Magistrate should, under the circum- 
atances, have asked for further proof from the 
complainant bsfore issuing the warrant. 
He seems to have ignored the existence of 
section 96 of the Code of Criminal Proce- 
dure and the limitations it places upon hia 
powers to issue a search warrant. He has 
recorded no reasons for taking the unusual 
step of issuing a search warrant in the first 
instance. It is desirable to draw his atten- 
tion to the fact that the act ofissring a 
search warrant is a judicial act, as pointed out 
iw Mahomed Jackuriah & Co, v. Ahmed Maho- 
med (1), and that it was his duty to have 
weighed the cirenmstances bsfo-e making 
up his mind on the question. 

The materials placed before the Magistrate 
were wholly insuffisient to warrant him in 
acting as he did. J, therefore, set aside his 
order ‘in issuing a search warrant. 

Mr. Ramaswami Aiyar on behalf of the 
petitioner (accused) undertakes that the 
samples of all the articles asked for in 
the complaint will be left by him ix 
the Magistrate’s Court; he must be permitted 
to take away the rest. 


Petition allowed ; 
Order set aside, 
V. R. P. 


(1) 15 ©. 103; 12 Ind, Jur. 259; 7 Ind, Dec. (N. 5) 
658. 


PATNA HIGH COURT. 
Criminal Rererencs No. 3 or 1917, 
January 26, 1917. 
Present:—-Mr. Justice Atkinson. 
MANGRA KHARIA— Accusep 
VETSUS 


RAM DHARI SINGH —Opposits Parry.. 
Criminal Procedure Code (Act F of 1898), s. 280-- 
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Frivolous and vexatious 
order for payment of. 

Where a charge in respect of which a complaint 
is made isa specific and serions one, it cannot be 
described as frivolons or vexatious wnoless itis in 
fact false; and unless it is held to be false, an order 
for compensation under section 260 of the Criminal 
R Code is not justified; [p, 862, col. 1; p. 663, 
col. 1, 


accusalton— Compensation, 


Criminal reference by the Judicial Commis- 
sioner, Chota Nagpore, in Criminal Motion 
No. 40 of 1916, dated the 3rd January 1917. 


REPORT.—In this application relief is 
sought by Mangra Kharia, a cultivator, 
against the order of the Sub-Divisional 
Magistrate of Gumla, dated the 2&th Septem- 
ber 1916, ordering him under section 
2:0, Civil Procedure Code, to pay com- 
pensation of Rs. 50 to constable Ramdhari 
Singh and Rs. 15 each to Dukhan Singh, 
Manager of his gemindari, and Lohra 
Choukidar. 


_ The facts are briefly that Mangra on 
the 6th September 1916 lodged a com- 
plaint in the Court of the Sub-Divisional 
Magistrate against the three persons named 
above, alleging that they had extorted from 
him Rs. 30 on the ostensible ground that 
he had concealed information about a con- 
nection of his who was wanted by the Police. 
_ On the 10th September the Sub-Divi- 
sional Magistrate held a local enquiry, in 
the course of which he took evidence of 
the complainant and four other persons. 
Acting on this evidence he put the three 
persons named above on trial under section 
384, Indian Penal Code. 

In the course of the trial some of the 
witnesses gave evidence conflicting with 
what they had previously stated and differ- 
ing from the facts mentioned in the com- 
plaint. In consequence of these discrepancies 
and contradictions the Magistrate discharged 
the accused under section 253, Criminal 
Procedure Code. He also ordered the com- 
plainant to pay compensation to the extent 
mentioned above. 

The charge in respect of which the com- 
plaint was made was a spesific and serious 
one. It could hardly be described as friyo- 
lous or vexatious unless it was in fact 
false. That itis false the Magistrate holds 
to be the case. The question is whether 
he is justified on the material before him in 
coming to this conclusion. 
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As regards those witnesses who have 
contradicted their former statements the 
Magistrate gives his opinion that the original 
tale was false, and that this is the reason 
why contradictions appear later on. It is 
not because the witnesses have been gained 
over by the accused persons. In my opi- 
nion it is hardly safe to draw this conclusion 
to the prejudice of the complainant. So 
far as the complainant is concerned, | think 
the only fair course to take is to rule out 
absolutely the evidence which is shown to 
be unreliable and to consider whether the 
rest of the material before the Magistrate 
justifies the conclusion that the complain- 
ant’s casé is positively false, a conclusion 


_which goes considerably further than hold- 


ing that it has not been sufficiently proved. 
If we rule out this evidence, we are left 
with the evidence of the complainant himself 
and that of one other witness namely, Sukra 
Ahir, the statements of neither of whom 
as made in the Court differ materially 
from what they said on former occasions, 
or with one another. There is no reliable 
evidence to contradict the evidence of these 
two men, and consequently I consider that 
there are no proper grounds for holding 
the complaint to be false. 

An inference adverse to the complainant 
bas apparently been drawn because he 
brought a similar complaint on the 21st 
July 1916 which failed. From the resord 
of the proceedings in that connection it 
does not appear that that complaint was 
disbelieved. 

The present application was filed on the 
30th October, the first opening day after 
The order of the 
Magistrate directing payment of the com- 
pensation was made during the Civil Court 
vacation. JI do not think there has been 
unreasonable delay in making the present 
application. 

I accordingly recommend that the order 
of the Magistrate directing payment or 
compensation be set aside. 


JUDGMENT.—This sase comes before 
me on a reference under section 438 of 
the Code of Criminal Procedure. J] have 
read the report of the Judicial Commia- 
sioner and the explanation of the learned 
Sub-Divisional Magistrate and I agree with 
the view expressed by the Judicial Com- 
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missioner tbat the order made under section 
250-of the Code of Criminal Procedure in 
favodr of Ram Dhari Singh, Dukhan Singh 
and Lobra Chaukidar ought to be set aside. 
I do not think that the charge preferred 
by the complainant was so maliciously 
false as to justify the learned Snb-Divi. 
sicnal Magistrate in making the order that 
he did. I accordingly set aside the order 
of the Sub-Divisional Magistrate of Gumla, 
dated the 25th September 1916. 
Order set aside. 


CALCUTTA HIGH COURT. 
CurmtnaL Revision No. 594 or 1917. 
-July 2, 1917. 
Presenit:—_Mr, Justice Teunon and 
Justice Sir Shamsul Huda, Kr, 
DIGAMBAR CHAKRAVARTI-— 
PETITIONER < 


VETSUS 
RAM TARAN MITTER—Obpposite 


PakTY, 

Penal Code (Act XLV of 1860), ss. 467, 471— Pro- 
duction of title-deed in answer to summons, whether 
amounts to “user’——Sanction for prosecution, necessity 
of — Witness, whether can be prosecuted before sanction 
is given Jor prosecuting plaintiff. 

A person who is cited by tho plaintiff to depose 
as a witness and to produce his title-deed and who 
produces the title-deed and gives ovidence with regard 
to it, can be prosecuted on a charge under section 
471 read with section 4 7, Indian Penal Code, on the 
ground that the title-deed is a forged document, 
before any sanction has been given for the pro- 
secution of the plaintiff, or for the prosecution of 
the deponent himself under section 193, Indian 
Penal Code, in respect of the statements made by 
him regarding the document. [p. 663, col. 2.] 

The production of a forged title-deed in answer to 
a citation in which no particular deed is specified 
and giving evidence in regard to it amounts to user 
within the weaning of section 471, Indian Penal Code. 
[p 664, col. 1.) 


. Babu Dasarathi Sanyal, for the Petitioner. 
Mr. J. W. Chippendale, for the Opposite 
Party. 


JODGMENT.—In this oase the peti- 
tioner has been committed to the Court of 
Session to take his trial ona charge under 
section 471 read with section 467 of the 
Indian Penal Code. 

Tt appears that one Nimai Haldar and 
others brongh! » aik to recover possession 


INDIAN CASAS. 


668 


LA 


of soma 3 bighas of land. They asserted, 
it would seem, that they were petitioner’s 
tenants and cited him to depose as a witness 
and to produce his title-deed. He produced 
as his title-deed the document now said to 
be a forged dosument and gave evidence 
with regard to it. 

We are invited in the present application 
to quash the commitment and in support 
of the application three contentions are 
advanced before ns. It is urged, firstly, that 
no sanction having yet been given for the 
prosecution of the plaintiffs, the prosecution 
of the petitioner should not be allowed to 
proceed; secondly, that no sanction having 
been given for the prosecution of the 
petitioner under section 193 of the Penal 
Oode in respect of the statements he made 
regarding thedocnment, the prosecution in 
respect of the documents itself should not 
be permitted; and thirdly, that on the 
facts alleged by the prosecution there has 
been no ‘user’ by the petitioner. 

We are of opinion that all these contentions 
fail. 

The petitioner was not a party to the 
suit in question. He was a witness and in 
the face of the-provisions of section 195 
(1) (e) and of the cases reported as Akhil 
Ohandra Sen v. Queen-Empress (1) and Debi- 
lal v. Dhajudharit Qoshami (2), it cannot be 
said that sanction to his prosecution in 
respect of the document prodnced by him 
is necessary. No doubt in certain eases, 
in exercise of its powera of supervision, 
this Court has stayed the prosecution of 
minor offenders until the bar to the 
prosecution of the principals should have 
been removed. But that is a matter of 
discretion rather than a question of law, 
and the ease for the proseizution here is 
that the petitioner was in faci the principal 
offender, The first two grounds urged cannot, 
therefore, be sustained, 

In support of the third contention we 
have been referred to the case reported as 
In re Muthiah Chetty (3). But in that case 
it was found that the production of the 
document there in question was involantary. 


Hera it is alleged that the petitioner’s 

(1) 22 O. 1004; 11 Ind. Dec. (N. 8.) 667. 

(2) 9 Ind. Cas. 577; 15 O. W. N. 565; 12 Cr. L. J. 
101. 

(3) 13 Ind. Cas. 286; 36 M. 392; 11 M. L. T. 21; 
(1912) M. W. N. 455; 13 Or. L. J. 46. 
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production of ‘his document, his title-deed in 
answer to a citation in which no particular 
deed was specified, was yoluntary and mainly 
to serve the petitioner’s own erds. Further 
it is open to the Court to alter and add to 
charges, and the question how far the 
provisions of section 474 of the Penal 
Code are applicable may be one for tke 
consideration of the Court. 
we accordingly discharge this Rule. 
Rule discharged. 


MADRAS era COURT. 
FULL BENCH. 


CRIMINAL Revision Case No. 544 or 1916. 
Taken ur No. 2U or 1916. 
April 17, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Oldfield and Mr, Justice | 
Kumaraswami Sastri, 
KOLANDAI VELU AND ANOTHER— ÅCCTSED 
versus 
Rev. J. DEQUIDT—Compnainanr, 

Christian Marriage Act (XV of 1872), ss. 68, 4, 5— 
Marriage belween Hindu and Christian solemnized by 
Hindu— Offence. 

“A Hindu by religion, performing a marriage 
according to the Hindu mode between two persons 
either of whom is a Christian, commits an offence 
under section 68 of the Christian Marriage Act.  [p. 
667, col. 1.] 

The Christian Marriage Act was intended to 
apply to the marriages of all Christians in India, 
including marriages where one of the parties is a 
Christian. [p. 667, col. 1.] 

GQueen-Empress v. Yohan, 17 M. 393; 1 Weir 813; 6 
Ind. Dec. (N. s.) 27]; High Court Proceedings, dated 
the 21st March 1871;6M H. O. R. App, XX; 1 Weir 
£01, Queen-Empress v, Paul: 20 M. 12; 1 W eir 820; 7 
Ind Dec. (Nn. s.) 9; followed. 

This case coming on for hearing on the 
Sist October 1916, after service of notice on 
the accused, and Counsel not appeasirg on 
their bekalf, upon perusing the record sub- 
mitted in accordance with the proceedings 
of this Court, dated the 2&th August 1916, 
and upcn hearirg the arguments of the Publig 
Prosecutor, on behalf of the Crown, and the 
case | aving stood over for consideration til] 
the 9th November 1916, the Court (Sadasiva 
Aiyar and Napier, JJ.) made the following 
ORDER OF REFERENCE TO A FULL 

BENCH, 

NAPIER, J.— The records of this cagé kive 

been called for by the High Court on its own 
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motion, owing do a doubt whether the case 
relied on by the Sessions Judge to convict 
the accused is good law. The facts are that 
a Hindu by religion, a purohit among the 
Valluvas (Hindu Pariahs), performed a mar- 
riage in the Hindu mode between a Hindu 
Valluva and a Christian girl, aged eleven, 
belonging to the same community. The priest 
has been convicted under section 68 of the 
Christian Marriage Act, XV of 1872, and 
the father of the girl has also been convicted 
under the above section 68 read with arec- 
tion 114 of the Indian Penal Code, and the 
Sessions Judge has very properly followed 
the decision of this Court in Queen Empress 
v. Yohan (1), which follows another decision 
in High Court Proceedings, dated the 2\st March 
1871 (2). In my opinion, these decisions are 
wrong and should he reconsidered. 

The Christian Marriage Act is a Code - re- 
pealing and embodying the provisions of 
several prior Acts which were taken from 
the numerous English Marriage Acts. The 
preamble states, “whereas it is expedient 
to consolidate and amend the law relating 
to the solemnization in India of the marriages 
of persons professing the Christian religion.” 
Section 4 provides that “every marriage 
between persons, one or both cf whom is or 
are a Christian or Christians, shall be solem- 
niz3d in accordance with the provisions of 
the next following section; and any such 
marriage solemnized otherwise than in ac- 
cordance with such provisions shall be void,” 
Section 5 provides that “marriages may be 
solemnized in India by any of the five differ- 
ent persons, (|) persons who have received 
ordinatior; (2) clergymen of the Church of 
Scotland; (3) Ministers of religion licensed 
under the Act; (4) Marriage Registrars ap- 
pointed under the Act; and (5) persons 
licensed under this Act to grant certificates 
of marriage between Native Christians’; 
and in addition it provides that marriages 
may be solemnized in the presence of a 
Marriage Registrar appointed uner this Act. 
The cffence charged here is that the accused 
“solemnized” a marriage in the” absence of 
the Marriage Registrar. Now it ja not 
suggested that the Marriage Registrar is 
authorized to attend Hindu marriages, and it 


gA 


(1).17 M. 891; L Weir 813; 6 Ind. Dec. (x s.) 271, 
(2)°6, Ms H, O; R. App. XX; 1 Weir 801, 
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is to be noted that no person can be appoint- 
ed a Marriage Registrar other than a Chris- 
tian (vide section 7). If, therefore, a Hindu 
does marry a Christian girl according to the 
customs of his caste, both he and the off- 
ciating priest render themselves liable to 
imprisonment or transportation for ten years. 
It seems to me that this cannot be the inten- 
tion of the Act. The object of section 68 
with its highly penal consequence is to punish 
persons for the serious offence of purporting 
to solemnize a marriage between two persons 
who honestly believed that they were being 
married, the consequences of such a void 
marriage being intensely serious, The Eng- 
lish Act never contemplated marriages in 
forms other than those suitable for Christians, 
and, in my opinion, the Indian Act intend- 
ed to go no further. The use of the word 
“solemnized” is, in my view, indicative. It 
is true that the marriage provided for under 
. the Act need not in all cases be of a reli- 
gious character just as in England persons 
can go through a civil ceremony before a 
Registrar; but the word “‘solemnized” is 
never used in this country with reference to 
a Hindu marriage ceremony. Section 10 
provides that every marriage under this Act 
shall be solemnized between the hours of six 
in the morning and seven in the evening.” 
Section 42 provides that where the marriage 
is solemnized in the presence of a Registrar, 
one of the parties must make oath that there 
is not any impediment of kindred or aft- 
nity or lawful hindrance to the said marriage. 
Section 51 provides that in some part of the 
ceremony each of the parties shall make a 
declaration of absence of lawful impediment 
and shall say to the other, “I call upon these 
persons here present to witness that I, A Ð, 
do take O D to be my lawful wedded 
husband (or wife’.’? Such sections are, on 
the face of them, inapplicable to Hindu marri- 
ages, and the forms in the Schedule are 
all such as are applicable to Christian marri- 
ages. It seems to me that the whole Act 
has reference to nothing but marriages which 
purport to be solemnized in accordance with 
usage among Christians, and we would read 
section 4 as meaning Every marriage pur- 
porting to bea Christian marriage shall be 
solemnized, eto.” If this section is not to 
he so read, it would follow that the Legis- 
lature in 1872 has declared void all- marria- 
ges according to caste custom between a 
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Hindu and a Christian, with the necessary 
result that the children are illegitimate and 
cannot acquire.rights of property. I very 
much doubt whether the Legislature intended 
to interfere in this manner with Hindus 
among whom warriages are regulated by 
gaste customs. Thereare, as already stated, the 
decisions reported as High Court Proceedings, 
dated the 2lst Marck 1871 (2) and Queen. 
Empress v. Yohan (1), and in addition, there 
isa later case reported as Queen-Hmpress v. 
Paul (3', Thedesision in High Court Pro- 
ceedings, dated the 21st March 1871 (2), was 
on the language of section 56 of Act V of 
1865 and the Court decided the point on the 
strict language of the Act, The case was, 
howe er, not argued on either side. Queen- 
Empress v. Yohan (1) purported to follow the 
decision in High Court Froceedings, dated the 
21st March 1871 (2). In Queen-Hmopress v, 
Paul (8) the only point taken was that the 
word ‘solemnized” could only have reference 
to a religious ceremony, and the Court, having 
pointed out that the civil marriage is also 
solemnised under the Act, thought that this 
point settled the matter. In my opinion, the 
question raised is of serious importance in 
view of the large number of Christians among 
the lower castes,and I, therefore, think it right 
to refer toa Full Bench the question whether 
a Hindu by religion performing a marriage 
according to the Hindu mode between two 
persons either of whom is a Christian oom- 
mits an offence under section 68 of the 
Christian Marriage Act, XV of 1872. 
Sapasiva Alyar, J.—I confess that E was 
at first not inclined to reopen the question, 
which wy learned brother’s order just now pro- 
nounced refers toa Full Bench, as that question 
had been considered in three cases, High 
Court Proceedings, dated the 2\st March 1871 
(2), Queen- Empress v. Yohan (1) and Queen- 
Empress v. Paul (3), at sufficient intervals 
of time, and might, in a manner, be 
deemed to have been settled. But I 
have been much impressed by the argu. 
ments and considerations put forth from 
the Bench by my learned brother in the 
course of the hearing of these cases and ag 
set out in kis above order, and I cannot 
say that the judgments in tl ose cases deal 
co fully and exhaustively wit! «ll the aspects 


(3) 20 M. 12; 1 Weir 820; 7 Jnd. Deg, (N. 8.) 9, 
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of the question as to preclude its authoritative 
reconsideration by a Full Bench. 

For instance, as regards the meaning of 
the word © solemnize” in section 68, the 
decision in Queen-Empress v. Paul (3) says 
that it only means © conduct, celebrate or 
perform,” and one of the reasons given is 
that in a marriage © solemnized” before a 
Marriage Registrar po ceremonies are 
necessary.” But a Marriage Registrar cannot 
be the professor of any other religion than 
the Christian Religion (ses section 7 of the 
Christian Marriage Act) and two ceremonies 
or ceremonial declarations have to be made 
before him by each of the parties to the 
marriage under section 51 of the Act. Those 
declarations are: `I do solemnly declare 
that I know not of any lawful impediment 
why 1, 4 B, mey not be joined in matrimony 
to 0 D.” 


“I call upon these persons here present 
to witness that I, A B, do take thee, C P, to 
be my lawful wedded wife (or husband).” 

I do not see why these four indispensable 
solemn declarations (twoby each party) re- 
quired to be made only before a professing 
Christian, recognized aa such by the Govern- 
ment and authorised to record those solemn 
declarations, should not be called “ necessary 
ceremonies” required to validate the marriage. 
I am inclined to think that “solemnization” 
in section 68 indicates the performance of 
marriages according to rules, rites, cere- 
monies and customs” of a Christian Church 
or after complying with the ceremony of 
the four solemu declarations prescribed for 
celebrating marriages before the Christian 
Marriage Registrar. I thinkthe makingcf those 

declarations before the Christian Marriage 
` Registrar means the observance of certain 
“particular forma and ceremonies” of 
solemnization and that that is one of the 
several definite modes of the “solemnization” 
of marriages contemplated by the Act. In Hals- 
bury’s Laws of England, Volume AVI, rec 
tion 581, page 302, the declarations above-men- 
tioned are described in the margin as coming 
within “ Forms and ceremcnies.” If the word 
“ solemnize” as used in the Act merely 
means “celebration” (including celebration 
with Hindu or Muesalman rites), the Act 
cannot be said not to violate the principle 
of religious neutrality followed almost with- 
ont exception by the Indian Legislature, a 
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violation which visits followers of religions 
other than the Christian with very severe 
criminal penalties for doing acts nof pro: 
hibited by those other faiths. A construction 
which credits the Legislature with such 
violation should, if possible, ba avoided. A 
Sunni Mussalman male and a male of one 
of several of the Shiah sects can validly 
marry accarding to his law in the psarmanent 
form and with Muhammadan rites a kitabia 
(that isa Jew or a Christian or the follower 
of any other religion revealed in a kitab 
or sacred book, provided she is nota fire- 
worshipper or idolatress). According to some 
other Shiah sects, he can validly marry 
her in muta form. (See Ameer Ali, Volume 
II, page 320.) If seation 68 of the Christian 
Marri+ge Act be interpreted as widely as has 
been done in Queen-Empress v, Yohan (1) 
and Queen-Empress v. Paul (8), a Kazi who 
performs a marriage betwesna Mussalman 
male and a Christian female according to 
Mussalman rites is liable to the punishment 
of transportation for ten years. Whereas 
a Christian minister or Marriage Registrar 
who performs a marriage with Christian 
rites or the declaration ceremonies mentioned 
in section OL between a Mussalman male 
and a Christian female is not subjected 
to any sush penalty and performs a per- 
festly lawful and valid act. It may be 
said that when ssation 4 declares that a 
marriage ‘“solemnized” otherwise” than in 
accordance with section 5 batween two 
persons though one of them alone is 4 
Christian is void, the Legislature does inter- 
fere with the Mussalman religion and the 
additional imposition of criminal penalties 
of a severe nature on such solemnization 
by the later section 63 does mot, in principle, 
carry the interference further. But if the 
meaning -of the word “ solemnize” is eon- 
fined to (1) the celebration with the marriage 
rites and ceremonies of a Christian Church 
and (2) the ceremonies of declaration pres- 
sribed to be followed before the Christian 
Marriage Registrar appointed by the Act, 
neither of the sections interferes with the 
tenets and marriage rules of other religions 
than the Christian. The Full Beusch decision 
in Queen-Hmpress v, Fischer (4) does not 


(4) 14 M. 342; 1 M. DJ. 458: 1 Weir 802; 5 Ind 
Dec. (N. s.) 289, 
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deal directly, with the interpretation of the 
word “ solemnize.” : . 

However, as I said in the beginning, I 
have had some hesitation in the matter 
(especially as the first Christian Marriage 
Act of 1852 was based on the provisions 
of English Statutes 14 and 15 Victoria 
Chapter 10 and other Statutes which did 
not probably care for the principle of reli- 
gious neutrality and treated religions other 
than the Christian with somewhat scant 
consideration). While, therefore, I do not 
think it necessary to express a final opinion 
on the matter, I do not think it undesir- 
able to have the matter reconsidered by a 
Full Bench. I accordingly join in the refer- 
ence proposed by my learned brother. 


This case coming on for hearing yesterday 
as per above Order: of Reference, upon 
perusing the said Order of Reference, and 
upon hearing the arguments of Mr. T, R. 
Ramchandra Aityar, Wakil, appearing as. 
amicus curiae on behalf of the accused, of 
Mr. M. D. Devadoss, Counsel, for the Com- 
plainant, and of the Publis Prosecutor 
on behalf of the Crown, and the care having 
stood over for consideration tillthis day, the 
Court expressed the following 

OPINION. 


We are of opinion that the decisions in 
High Ocurt Proceedings, dated the 21st 
March 1871 (2) and Queen. Empress v, 
Yohan (1) which, were accepted in Queen- 
Empress v. Parl (8), were rightly decided. In 
our opinion the Act was intended to apply 
to the marriages of all Christians in 
India, including marriages where only one 
of the parties is a Christian Section 4 
expressly says that “any marriage between 
persons, one or both of whom is or are 
a Christian or Ohristians, shall be solem- 
nized in accordance with the provisions of 
the next following section; and any such 
marriage solemnized otherwise than in accord- 
ance with such provisions shall be void,” 
and section 68 merely provides a penalty for 
solemnizing or professing to solemnize such 
a marriage contrary to the provisions of 
the Act. Offences under the section may 
‘vary very widely in gravity, and it has 
been considered necessary, as in England, 
to provide a very heavy maximum sentence 
which would be wholly inapplicable in 
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such a case as the present, but that does 
not show tbat cases such as the present 
do not come within the section. Nordces 
the use of the word “ solemnize ”, which 
is referred to in the Order of Reference of 
Napier, J., give rise in our opinion to such 
an. inference. That word, which is now in- 
variably used in this connection, hae a 
history which may usefully be referred to. 
The general law of the medieval Church, 
which regarded marriage as a sacrament 
as well as a contract, did not regard the 
presence of a priest in orders as essential 
to the validity of the marriage. The parties 
might themselves enter in the contract, 
and the issue born of the marriage would he 
legitimate, though such a marriage was 
regarded as clandestine and irregular as 
contrasted with a marriage -in facie ecclesiae, 
and did not carry with it all the incidents 
of such a marriage. Bracton ina passage 
cited in Reg. v. Millis (5), whilst upholding 
the validity of such clandestine marriages, 
says that they did not confer on the wife 
a right to dower. On the other hand he 
says thata wife married in facie ecclestaewas 
entitled to dower “propter solemnitatem ” 
which we may translate “because of the 
solemnization of the marriage or the per- 
formance of the marriage in solemn form.” 
A solemnized marriage is thus a marriage 
effected inasolemn and regular manner, asop- 
posed to an irregular and clandestine marriage. 
The question whether there wasa stricter 
rule in England requiring the presence of 
a priest. in orders arose in the great 
ease of Reg. v. Mullis (5) and was 
answered in the affirmative in aceordance 
with the view of the Irish Court owing 
to the Lords being equally divided. To 
put an end so far as it could to olandes- 


tine marriages, the Council of Trent 
decreed that in future all marriages 
must be celebrated coram parocho”, that 


is, in the presence of the parish priest, and 
also in the presence of witnesses. Its 
decrees were not received in England or 
Scotland, but Lord Hardwicke’s Act, which 
was passed in 1754 with the same object, 
put an end to clandestine marriages in 
Engla:d by requiring all marriages to be 


(5) (1844) 10 OL & Fin. 574; S Jur. 717; 17 Rul, Cas. 
66; 59 R. R. 134; 8 E, R, 844, 


668 
NGA PYU V. EMPEROR. 


celebrated in the Parish Church. This 
was considered a hardship by .Roman 
Catholics and Non-oonformists, and in 


1837 they were allowed to be married at 
their own places of worship if the 
marriage was attended by the - Registrar, 
and provision was also made tor the 
solemnization - of marriages before the 
Registrar himself. 


As regards Christian marriages in India 
it was held by Sir Erskine Perry in 
Maclean v. (Codstull (6) that the rule in 
Reg. v. Millis \S) as to the presence of a 
‘priest in orders had never been applicable 
in India. The legislature, however, 
considered it necessary to legislate 
in India on the same lines as in 
England against irregular and clan- 
destine. marriages among Christians and 
dealt with the subject in Acts XXV of 
1864, V of 1865 and XV of 1872, the 
Act now in force. Under that Act all 
marriages of Christians, including marriages 
where only one of the parties is a 
Christian, must be performed, on pain 
of nullity, in one of the prescribed forms, 
The Act makes no distinction between 
Native Christians and other Christians, 
except that by section 9 it provides for 
the issue of licenses to perform marriages 
between Native Christians to Christians 
who are not ministers of religion tn 
meet the case of an insufficiency of 
ministers of religion, and that it directs 
that the registers of the marriages of 
Native Christians shall be kept separately 
from the registers of. other Christian 
marriages, 2 provision dictated by adminis- 
trative convenience. The provisions of 
section 9 have no bearing on the question 
now before us, as they only: apply where 
both the niki BA are Native Christians, as 
expressly declared by Act II of 1592; and: 
therfore, marriages of Christians with persons 
who are not Christians must be solemnized 
in one of the- other manners provided in 
the Act. The. general effect of the Act 
is, as already stated, to require that every 
marriage where one of the parties is a 
Christian must, as a condition of validity, 
be solemnized in one of the prescribed 
forms, excluding the form pressribed by 


(6) Perry’s Oriental Cases 75; 4 Ind. Deg. (0. s.) 69, 
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‘section 9, unless 
Native Christians. 


both the parties are 
The Act, however, is 
ovly concerned with the forms in "which 
the marriage is to be solemniz.d, and 
dcea not deal with objections to the 
validity of the marriage. As pointed ont 
in Lopez v. Lopez (7), where the history 
of this legislation is carefully examin-’ 
ed, if requires one of the parties to 
the proposed marriage to make a declara- 


tion that there is no impediment of 
kindred or affinity or other lawful 
hiodrance, and also requires that the- 


minicter of religion or Registrar sbould 


be satisfied that there is no lawful: 
impediment; but it provides in section &8 
that “nothing in this Act shall be deemed: 


to validate any marriage which the per- 
sonal law applicable to either of the 
parties forbids him or her to enter into.” 
We answer the question iu the affirmative. 
Reference answered in the affirmative. 


“Vv. R.P. 


(7) 12 0. 706; 11 Ind, Jur. 62; 6 Ind. Dee. (x. s.) 
478, 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPRAH No. 34 or 1917. 
May 4, 1917, 
Present:—Mr. Justice Maung Kin. 

NGA PYU—Accuseyv | 


Versus 


EMPEROR Opposite Party. 

Evidence Act (I of 1872), s. 155—-Impeaching credit 
ol witness — Criminal Procedure Code (Act V of 1898', 
Ch XIV,s 162—Procedure—Proof of statement to 
Police— Person, whether bound to state truth to Police. 

Under section 155 of the Evidence Act thecredit ofa 
witness may be impeached by proofof former state- 
ments inconsistent with any part of his evidence 
which is liable to be contradicted. fp. 670, col. 1.) 

Section 162 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 
provided by the Evidence Act, by the statement which 
he is alleged to have made to the Police in the course 
of an investigation unier Chapter XIV of the same 
Code. [p. 670, col. 4.] 

If a Magistrate finds that a witness is recorded ng 
having made a statement different from that which 
he has made before him and he considers thatin the 
ci cumstances of the case the discrepancy should be 
brought to light, he ought to ask the witness if he 
has made the statement attributed to him by the 
Police papers. If the witness admits that he has, he 
should be given an opportunity of explaining why 
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the contradiction has occurred. If the 
denies that he has made any such statement, the 
statement must be proved, before it can be used for 
fho purpose of impeaching the credit of the witness, 
It is not like the deposition of a witness made in the 
Committing Magistrate’s Court, which can be taken 
off the file of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not soa statement attribut. 
ed is a witness on the Police papers.  [p. 670, col. 
& 2. 

No person is bound to state the truth to the Police 
in the course of an investigation under Chapter XIV 
of the Criminal Procedure Codo, Hence a statement 
to the Police is not evidence, as a statement made on 
oath before a competent authority is. [p. 679, col. 2.] 


Appeal from the order of the Special 
Power Magistrate, Kyaiklat, dated the 26th 
January 1917, passed in Criminal Regular 
Trial No. 221 of 1916. 


JUDGMENT.—I have come to the cone 
clusion that this case has not been pro- 
perly tried. I shall, therefore, order that 
the Magistrate do commit the case to the 
Court of Session for trial. 


The case of Po Min, the complainant, 
was as follows :—On the night in question 
at about 8 or Y he went from a funeral 
house to Hsoot’s house, both houses being 
at Migyaungaing village. At tbe latter 
house he found Maung Kyin, Esoof and 
accused, Gaung She alzas Tha Win (who will 
later be referred to in this judgment as 
Tha Win) gambling at cards. Po Min 
remonstrated with the gamblers at which 
they got- angry, Tha Win and Maung 


Kyin speaking harshly to him. Po Min 
then left Hsoof’s house. He was later 
followed by Maung Kyin, Tha Win and 


four or fise others, There was Nga Pyu also. 
Maung Nyin told ‘him to go home; other- 
wise he would be killed. Po Min addressed 
Mga Pyu saying that he would not. He 
next told Nga Pyu that he himself should 
go home and so saying pashed him. 
Thereupon Maung Kyin caught hold of 
both his hands and said, “ent him”, Nga 
Pyu then struck Po Min with a bottle, 
while Tha Win cat him with a da twice, 
This is what Po Min wished. But he 
contradicted himself on some points of the 
story and the contradictions were noticed 
in the judgment of the learned Magistrate. 
On -the main- points of the story, Po Min 
was supported in Court by Tha-Po and 
Po Saing. That night immediately after 
the occurrense he reported the matter to 
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Maung Sit Aung, the headman, who support- 
ed him to the extent that he reported that 
vhile Maung Kyin and he were having a 
conversation Nga Pyu struek him with a 
bottle once, and Tha Win cut him with 
a da twice. At the Police Station the 
next morning at 7 Po Min reported that 
he met Maung Kyin and they had bad 
only a word or. two to say to each other, 
when Nga Pyu came and struck him with 
a bottle. on his left shoulder, that Tha Win 
cut him with a da on his head and that, 
as he ran, he received a blow on the 
left shoulder blade with a stick or a da 
from some one striking from behind. ‘Maung 
Tin, Sub-Inspector of Police, swore that 
Po Min mentioned only Maung Kyin by 
name and said that he did not know the 
names of the other persons and he mentioned 
Nga Pyu as the man who struck him with 
a bottle and Ko Kyin as the man who 
held his hands so that he might he as- 
saulted. But this witness does not appear 
to have been asked whether Po Min said 
who had cut him, for there is nothing 
about that in his deposition, 


If Po Min could be believed as supported 
more or Jess by the other witnesses above 
referred to, Tha Win would be the man 
to be convicted of having cut him and 
not Nga Pyu. But the Police papers 
showed that Maung Kyin had stated that 
Nga Pyu was the’man who cnt Po Min 
and he bad produced before the Police 
Po Tun, Po Nynn, Ba Gyaw, Sit Shin 
and Po Han,all of whom supported Manng 
Kin’s story. That being the case, the 
Trying Magistrate had to be careful and 
I notice that some endeavour appears to 
have been made to serutinize Po Min’s 
eviderce by a fairly close questioning. But 
when ve read the evidence of Maung Kyin 
and the witnesses he named, the record 
does not indicate that much effort was 
expended with a view to serutinize it. I 
notice from the Police papers that the 
Police recorded Maung Kyin’s statement 
on the 19th November and those of his 
witnesses on the following day, though 
the case had occurred on the night of 
the 18th November and the first inform- 
ation report wes made ab 7 A. M. on the 
14th November. The delay in the examin- 
ation of these people by the Police should 
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be explained and some endeavour should 
have been made to inquire into the reason 
of it for the ends of justice, especially 
when it is an admitted fact by all parties 
concerned that Maung Kyin was present at 
the occurrence. Moreover, the statements of 
Maung Kyin’s witnesses as recorded by the 
Police appear to be very sketchy. These 
witnesses should have been subjected toa 
severe test by close examination by the 
Court, whether Nga Pyu was defended by 
Advocate or not. As it happened, he was 
not defended by any Advocate. Only Tha 
Win was so defended so that having regard 
to the particular circumstances of the case, 
the Magistrate failed in his duty. Then 
again the special diaries of the investigat- 
ing Police Officers should have been carefully 
studied and pertinent questions asked with 
a view to get legal evidence on the record 
pertaining to the important stages of the 
investigation. That should have been done 
not so much to get a conviction against 
Nga Pyu or Tha Win as to satisfy the 
ends of justice. The examination of Maung 
Tin, Sub-Inspector of Police, was meagre and 
incomplete and was not, in my judgment, 
such as was required by the very peculiar 
sircumstances of the case. The other investi- 
gating officer was not called. 

There is another matter it is my duty 
to point out. That is the wrong use of 
the Police papers with regard to Tha Po 
and Po Saing. I do not find either of these 
witnesses being confronted by the state- 
ments attributed to them by the Police 
papers, that is to say, neither was asked 
if they had made any statement different 
to that they bad made in Court. Yet the 
Magistrate deliberately used those statements 
in his judgment and argued that the 
witnesses stood contradicted by them and 
refused on that account to believe them. 
Section 155 of the Indian Hvidence Act 
provides, inter alia, that the credit of a 
witness may be impeached by proof of former 
statements inconsistent with any part of his 
evidence which is liable to'be contradicted, 
and section 162 of the Criminal Proce- 
dure Code allows the credit of a witness 
to be inpeached in the manner provided by 
the Evidence Act by a statement which he 
is alleged to have made to the Police in the 
course of an investigation under Chapter XIV 
of the same Code. I have. underlined Citali- 
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cised) the word proof. The importance ‘of the 
word will appear presently. 

if a Magistrate finds that a witness ,is re- 
corded as having made a statement differ- 
ent from that he has made before him and 
he considers that in the circumstances of the 
ease the discrepancy should be bronght to 
light, he ought to ask the witness if 
he has made the statement attributed 
to him by the Police papers. If the 
witness admits that he has, he should be 
given an opportunity of explaining why 
the contradiction has occurred. If the 
witness denies that he has made any such 
statement, the statement must be proved, 
before it can be used for the purpose of 
impeaching the credit of the witness. It 
is not like a deposition of a witness made 
in the Committing Magistrate’s Court, 
which could be taken off the file of that 
Court and brought on that of the Court 
of Session without any proof, because the 
deposition proves itself. Notsoa statement 
attributed to a witness onthe Police papers. 
If you want to use it you must first prove 
it, unless of course itis admitted. There 
is no law which says that it must be 
taken to have been correctly recorded. It 
must also be borne in mind that no 
person is bound to state the truth to the 
Police in the course of an investigation 
under the Chapter. And itis not evidence, 
as a statement made on oath before a 
competent authority is. How will you 
prove it? This point has been the subject of 
judicial consideration. 

In Emperor v, Nilkanta (1) three 
Judges of the Madras High Court and in 
Muthukwmarasawmi Pillai v. Emperor (2), 
which was a case which arose out of the 
first on a fiat granted by the Advocate- 
General, five other Judges of that Court 
held that, while statements ` made by a 
person to a Police Officer in the course 
of an investigation and taken down in 
writing may not, by reason of section 162 
of the Criminal Procedure Code, be proved 
by the production of the written record, 
they may be proved by oral evidence. 
The law on the point was laid down to 


(1) 14 Ind, Cas, 849; 85 M. 247; (1912) M. W. N. 
207713 Or. L. J. 305; 22 M. L.J. 490;11 M. L, T, 1 
Supp 

oN I4 Ind. Cas. 896; 35 M. de ai: M.W N, 
549; 13 Cr. L. J. 352; 12 M. L. T: 
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the same effect in a later case in Bombay, 
namely, Emperor v. Hanmaraddi Ramaraddi 
(3), and in the unreported case of Emperor v. 
Salay Gulam Arif (4), Robinson, J., held 
the same view. The question I put above, 
How will you prove the statement’, is 
answered by these cases. In order to 
prevent any misunderstanding I will now 
point out how the party wishing to prove 
the statement “should set to work. Call 
the officer who recorded the particular 
statement and put him a question in the 
proper form as to what the witness has said 
on the subject-matter of the statement. If 
the officer remembers the statement he will 
say what it is. If he cannot and the Court 
is satisfied that he made the record at the 
time the statement was made or so soon 
afterwards ‘that the matter was at the time 
fresh in bis wemory, then the written re- 
cord may be put into the officer’s hands for 
the purpose of having his memory refreshed. 
Then the officer can answer the question 
which has been put, after refreshing his 
memory. Note that the writing is not there- 
by used as evidence. 


The above procedure was not followed in 
this case and the Magistrate made an illegal 
use of the Police papers in regard to the 
witnesses Po Saing and Tha Po. Their 
evidence, as it appears on the record, will 
have to be considered, but in view of thé 
contents of the Police papers within the 


knowledge of the Court, it should not be. 


acted upon as it stands. Thus I am in a 
diffonlty. lt is obvious that these witnesses 
should be properly examined in the light 
of their previous statements to the Police 
and the proper procedure followed as regards 
the proof of such statements, before their 
evidence can legally be used for the one 
side or the other. 


For all the above reasons it is my 
opinion that the case has not been properly 
tried by the learned Special Power Magis- 
trate. I, therefore, set aside the conviction 
and sentence and direct the Magistrate to 
commit the accused, Naga Pyu, to stand his 
trial on a charge of voluntarily causing 


(3) 26 Ind. Cas. 188; 39 B. 58; 16 Bom. L. R. 603; 
16 Cr, L. 3. 690. f 
(4) Oriminal Sessions Trial No. 29 of 1915 of this 


Court 
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grievous hurt to Ismail alias Po Min by 
means of a dangerous weapon, to wit, a da, 
tinder section 326 of the Indian Penal Code, 
and I further order that pending his trial 
before the Court of Sessions he be detained 
as an under-trial prisoner, 


If Nga Pyu is sonvicted, the case may then 
beatanend. But if he is acquitted, it will be 
a question for the Police to consider whether 
Tha Win who has been discharged should 
be put on his trial sgain. When that ques- 
tion arises, they should consult the case of 
King-Emperor v. Nga Pyu Di (5). 

Conviction set aside, 


(5) 2 L. B. R, 27; 10 Bur, L. R, 3; 1 Cr, L. J. 167. 


PUNJAB CHIEF COURT. 
CriminaL Revision No, 1910 or 1916, 
January 19, 1917, 
Fresent:—Sir Donald Johnstone, Kr., 
Chief Judge. 

PREM SINGH—Acovssp—~ PETITIONER 
versus 


EMPEROR—Responpent, 

Criminal Procedure Code (Act V of 1898) ss. 107, 
118 -— Security to keep peuceProof—Willingness of 
accused to give security. 

The mere fact that an accused person says he is 
willing to give security to keep the peace is not the 
kind of proof required by section 118, Criminal 
Procedure Code, as condition precedent to the 
taking of security under section 107, and an order 
for furnishing security under tho latter section can- 
not be made merely upon the strength of such state. 
ment, [p. 672, col. 1.] 


Criminal revision from the order of the 
District Magistrate, Jhelum, dated the 28th 
September 1916. 


JUDGMENT.-~The orders of the lower 
Courts are very brief and unilluminating. 
The only ground stated for taking security 1s 
that, when the notice was read to the accused, 
he said he was willing to give security. Now 
look at section 107, Criminal Procedure Code—- 
“likely to commit a breach of the peace or 
disturb the public tranquillity, or to do any 
wropgful act that may probably occasion a 
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breach of the peace, or disturb the public 
tranquillity; and section 118 ~‘Sf..,...ik 
is proved that it is necessary for keeping 
the peace......... that the person......... should 
execute a bond........ .’Can ib ba said in the 
present case that there is any such proof? 
When petitioner said he was willing to give 
a bond, did he mean he intended to break the 
peace? Far from it, he meant just the 
reverse. He obviously meant that he .so 
little intended anything of the kind that he 
was ready, if asked, to execute a bond and 
provide respectable sureties well knowing the 
bond woull never be enforced. None but a 
lunatic would say directly or indirectly to the 
Magistrate— I admit I intend to break the 
pease. 1 cannot, therefore, resist the demand 
for security.” 

.It is clear, therefore, that there is no proof 
whatever against this man or against his son 
Mani, who has also been bound over but has 
not come up here. I lay it down here that 
the mere fact that an accused person says he 
is willing to give security to keep the peace 
is not the kind of proof required by section 
118, Criminal Procedure Oode, as condition 
precedent tothe taking of security. 

I allow this revision and cancel the bonds 
both of this petitioner and of his son Mant. 


Revision allowed. 


MADRAS HIGH COURT. . 
CRIMINAL Revision Case No, 582 or 1916, 
CRIMINAL Revision Perition No. 475 

or 1916, 
December 14, 1916. 
Present: — Mr. Justice Spencer. 
In re DAKSHINAMOORTHI—- RESPONDENT 


~— PETITIONER. 
` Criminal Procedure Code (Act V of 1898), s. 187— 
Public nuisance = Procedure on appearance of person 
showing cause against order for removal of nwisunce— 
Magistrate, duty of. 
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In an enquiry under Chapter X.of the. Criminal. 
Procedure Code, a Magistrate should, as provided for- 


~ by section 137 of the Code of Criminal Procedure, pro- 


ceed to take evidence in support, of the order hefore 
the counter-petitioner is called on to (produee his evi- 
dence‘to meet it. 

Hingu v. Emperor, 3 Ind Cas 482: 31 A. 453; 6 A. 
L. J. 685; 10 Cr. L. J. 297; Doraiswamy Mudaliar v.. 
Sudursina Ghariar, 27 Iud. Cas. 767; 17 M. L. T. 142; 
16 Cr. fu. J. 207, followod. 

Petition, under sections 435 and 433 of the 
Code of Criminal Procedure, 1598, praying 
the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate, 
Sivakasi Division, in Miscellaneous Petition 


No. 8 of 1915. - 
. K. 8, Ramabhadra Aiyar, for the 
Petitioner. 


The Public Prosecutor, for the Crown. 


ORDER.—The Magistrate has. not pro- 
ceeded to enquire into this case of public | 
nuisance in the manner provided by section. 
137 of the Code of Criminal Procedure. 
On the appearance of the person showing 
cause against the order, the Magistrate 
should proceed to take evidence in support . 
of the order before the scounter- petitioner 
is called upon to produce his evidence to 
meet it [see Hingu v. Empero: (1) and Dorai- 
swamy Mudaliar y. Sudarsana Chariar(2) |. In 
this case at the enquiry none but -the 
defence witnesses were examined. The 
order does not satisfy the requirements of’ 
the section. I setit aside and refer the 
matter back to the SARER IRG to proceed 
according to law. 4 


‘Order set aside; Case remanded, 
Vv. R. P, 


(1) 8 Ind. Cus. 482; 31 A. 453; 6 A. L. J. 685; 10 Or. 
L.-J. 297. ~ 

NG 27 Ing, Cas. 767; 17 M. L. T. 142; 16 Cr. L, J,. 
20 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decrer No. 352 
or 1912. 

July 5, 1917. 

Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 
FANINDRA NARAIN ROY —PpGLAINTIFF—- 
APPELLANT 
VETSUS 
KACHHEMAN BIBI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s 2— Consideration, what 
constitutes—Benefit to promisor, whether necessary—~ 
Mortgage by joint mortgagors—Mortgagors not benefited, 
whether liable. 

In order to supporta binding promise it is not 
necessary that the promisor should benefit by thé 
consideration: it is sufficient if the promisee docs 
some act from which a third person is benefited and 
which he would not have done but for the promise. 
[p. 674, col 2.] 

A along with Band Ọ executed a mortgage, which 
the mortgagee accepted in lieu of the security of a 
prior mortgage executed by A alone in his favour: 

Held, that Band C were liable under the mortgage, 
though they had not received any direct benefit for 
executingit. [p. 674, cols. 1 & 2.) 

Appeal against the decree of the District 
Judge, Birbhum, dated the 22nd July 1911, 
reversing that of the Sub Judge, Birbhum, 


dated the 3rd August 1906. 


FACTS of the case appear from the judg- 
ment. : 

Babu Surendra Nath Ghosal, for the Ap- 
pellant.—The main point for determination 
in this case is whether all the defendants are 
bound by the mortgage transaction of 1893. 
This mertgage of 1893 was executed by 
Sadan, Edu, Badruddin and Lakhu in favour 
of the plaintiff in lieu of a prior mortgage 
executed in his favour in 1684. It was de- 
eided in a previous suit that the mortgage of 
1884 was granted fora valid consideration, 
consequently the mortgage of 1893 which 
replaced the prior mortgage must be held 
to be one for valid consideration and as such 
all the defendants are bound by the mortgage 
of 1893. They cannot get out of it by any 
manner of means. The learned District 
Judge is clearly wrong when he dismisses the 
suit against the representatives of the mort- 
gagors other ‘than Sadan and Hdu. The 
distinction made by the learned Judge is 
unsustainable. There is no question of direct 
benefit. All the defendants were benefited by 


the mortgage of 1833 and so they cannot ` 


avoid being bound by it. The definition of 
43 ; 
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_“eonsideration’ in section 2 of the Indian 


Contract Act is clearly in my favour. Edn, 
Badruddin and Lakhu along with Sadan 
entered into a promise to be bound by the 
mortgage of 1834 and this promise led the 
mortgagee to refrain from enforcing his prior 
bond, and so there cannot be the least doubt 
that there was lawful consideration. They were 
all parties to the mortgage-deed. 

Babu Hemendra Nath Sen, forthe Respond- 
ents.—The representatives of the mortgagors 
other than Sadan and Bdu cannot be bound 
by the mortgage, inasmuch as they did not 
derive any benefit whatsoever for the trans- 
action. Unless they got any direct benefit 
from the transaction, they cannot be made 
responsible. The consideration is not lawful 
unless it benefits the promisor. The pro- 
misors here other than Sadan and Edu did 
not benefit by the consideration. The mort- 
gage of 1884 was executed in consideration 
of the plaintiff's not proceeding against 
Sadan and others for execution of a decree. 
This abstinexece of the plaintiff did not enure 
to the direct benefit of those other than 
Sadan and Edu. So the learned District 
Judge was right. Defendants Nos. 3 and 10 
were not parties to the mortgage-deed at all. 


Babu Surendra Nath Ghosal, in reply, re- 
ferred to Bailey v. Croft (1). 


JUDGMENT.—This is an appeal by the 
plaintiff in a suit instituted on the 26th 
February 1906 to enforce a mortgage exe- 
cuted in his favour on the llth April 1893 
by four members of a Muhammadan family, 
by name Sadan, Edu, Badruddin and Lakhu. 
The suit has now lasted for more than eleven 
years and has had a chequered career. It was 
dismissed by the Subordinate Judge on the 
ground that there was no legal consideration 
for the mortgage. The decree was confirmed 
by the District Judge on appeal. On second 
appeal to this Court, Brett and Sharfnd: 
din, JJ., held that the view which had 
commended itself to both the Courts 
below was erroneous in law, The 
mortgage had been executed in lieu of a 
prior mortgage granted by Sadan in 1884 
in circumstances, which may be briefly 
narrated. At a sale held in 1880, in 
execution of a decree against some members 
of the family, their properties were sold and 


(1) (1812) 4 Taunt, 611; 123 E. R. 470, 
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passed into the hands of the mortgagee. 
They supplicated to him to re-transfer to 
them for a sum of Rs. 800 the purchased 
property (which apparently included their 
homestead). He consented, and executed a 
conveyance which, however: was never re- 
gistered. The sidument. debtors. were unable 
to pay the deoree-holder in cash the con- 
sideration settled, and the result was that 
Sadan execnted the mortgage of 1884 for 
Rs. 800 The conveyance was inoperative 
in law, but as’ the statutory period has 
elapsed since the date of the execution sale 
and as the judgment-debtors have continued 
in undisturbed possession, it may be taken 
that the title acquired by the purchaser 
at the sale has become extinguished. The 
irne position, consequently, was that a 
mortgage was granted to the plaintiff by 
Sadan in 1884 in order to induce him to 
forbear from the exercise of his rights as 
auction purchaser. On these facts this 
Court held upon the authority of the decision 
in Huwkissen Dass Serowgee v, Nibaran 
Chander Banerji (2), that the mortgage 
of 1884 was granted for a lawful 
consideration. This neeessarily justified the 
inference that the mortgage now in snit, 
which replaced the earlier mortgage, was 
also for a lawful consideration. This Court 
thereupon remanded the case to the Dis- 
trict Judge for determination of the other 
issues in the suit. One of these issues was, 
whether all the defendants, that is, the re- 
presentatives of Sadan, Edu, Badruddin and 
Lakhu, and two other persons, were bound 
by this transaction. The ‘District Judge 
bas found, aswe read his judgment, that 
the mortgage was, asa fact, granted by 
these four persons, but he has. held that it 
eannot be enforced against the representa- 
tives of the morigagors other than Sadan 
and Edu as they were not bound by the 
execution sale and received no benefit under 
the mortgage transaction. In this view, he 
has decreed the suit against the representa- 
tives of Sadan and Edu and has dismissed 
the claim as against the others. We are of 
opinion that the distinction made by him 
between the two sets of mortgagors is not 
sound in principle and cannot be supported, 
The mortgagors, under the bond now in 
suit, are all equally bound by the transac- 


(2) 60. W. N. 21. 
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tion, although two of them might not have 
been directly benefited by the mértgage 
transaction. This is clear from the defini- 
tion of the term consideration in section 
2, clause fd), of the Indian Contrast Act. 
That definition, in so far as it is applicable 
to the facts of this case, may be stated in 
the following terms: “When, at the desire 
of the promisor, the promisee has abstained 
from doing something, such abstinence is 
called a consideration for the promise,” 
Here, we have, in 1884, a mortgage by 
Sadan in favour of the plaintiff. ‘The 
plaintiff was entitled to enforce the security 
as against. Sadan. He was asked to accept, 
in lieu of that security, afresh bond exe- 
cuted in 1893 by Sadan along with three 
other persons, viz, Edu, Badruddin and 
Lakhu. The promise by Edu, Badrnddin 
and Lakhu to be bound by the mortgage 
plainly formed a good consideration for the 
abstinence of the mortgagee to sue Sadan 
upon the first bond. The respondents have, 


- however, argued that a consideration is not 


lawful unless it benefits the promisor. There 
is no foundation for this sontention, and 
were it accepted, WO should have to sub- 
stitute the phrase “at the desire and for the 
benefit of the promisor” for the phrase “at 
the desire of thé promisor’, which finds a 
place in clause (d) of section 2. We are 
confirmed inthe view that the contention 
of the respondents is not well founded, 
from an examination of the authorities in 
England. Valuable consideration has been 
defined as some right, interest, profit or 
benefit, accruing to one party, or some for- © 
bearance, detriment, loss or responsibility 
given, suffered, or undertaken by the other at 
his request. It is not necessary that the 
promisor should benefit by the consideration: 
it is sufficient if the promisee does some 
act from which a third person is benefited 
and which he would not have done but for 
the promise. This view is- supported by 
the desisions in Bailey v. Croft (1), Alhusen 
y. Prest (3) and Haigh v. Brooks (4), We 
hold accordingly that the reasons assigned 
by the District Judge in support of his 
conclusion that Sadan and Edu alone 


(2 (1851) 6 Ex, 720; 20 L. J. Ex. 440; 165 E. R. 


YA (1589) 10 Ad. & E. 309; 2 P.& D, 462; 9 L.J. 
Q. B. 194; 113 E. R. 119; 50 R. R. 399. 
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were responsible under the mortgage cannot 
be accepted. As regards defendants Nos. 3 
and 10, however, the District Judge has 
correctly held that they were in no way 
bound by the transaction as they were not 
parties to the mortgage-deed. 

The result is that this appeal is allowed 
in part and the decree of the District Judge 
modified. The decree will be deemed to 
Have been made against all the defendants 
other than defendants Nos. 3 and 10. The 
appellant is entitled to his costs of this 
appeal as against the defendants other than 
defendants Nos. 3 and 10, but he must 
pay the defendant No. 3, who appeared 
in this Court, his costa of this appeal. The 
costs incurred by the plaintiff-appellant in 
all the Courts will be added to the sum 
due under the mortgage, and a self-con- 
tained decree will be drawn up in this 
Court. i 


Appeal partiy allowed. 


5 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORrDER No. 232 
or 1916. 
June 29, 1$17. 
Present:-—-Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
BISHESWAR DAYAL-—-JUDGMENT-DEBTOR 
— APPELLANT 
CETSUS 4 
RUP KISHORE LAL—DECREE-BOLDER—- 
RESPONDENT, 

Oivil Procedure Code (Act V of 1908), s. 47— 
Eaecution—Inmitation, question of, not pressed at 
earlier stage of same proceeding—Hstoppel — Question 
of limitation decided in previous execution proceeding, 
whether can be raised in subsequent proceeding. 

An order of a Court directing execution of a 
barred decree-to proceed after due notice to the 
judgment-debtor precludes the judgment-debtor 
from repeating his objection in a subsequent execu- 
tien of the same decree. [p. 677, col. 2. 

Appeal from a .decision of the District 
Judge, Shahabad. 


Messrs. Krishna Sahay and Rat Guru Saran 
Prasad, for tbe Appellant. 


Messrs. Kulwant Sahay and Raghunath 
Stngh, for the Respondent, 
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JUDGMENT. 

JWALA PRASAD, J.—This appeal arises out of 
an order dated 25th August 1916, dispos- 
ing of an objection by the judgment-debtors 
under section 47 of the Code of Civil Proge- 
dure to the execution of a decree. The 
deeree is dated 30th June 1£09 in respect 
of a sum of about Rs. 389-10-6 against three 
judgment-debtors, Munshi Bisheswar Dayal, 
Jai Prakash Lal and Harbans Lal. Harbans 
Lal is dead and his sons are now on the 
record as judgment-debtors. 

Mohan Koer, the decree holder, is also 
dead. The present execntion is by Rup 
Keshwar lal, the adopted son of the origi- 
nal decree-holder, Musammat Mohan Koer., 
The decree was first executed on llth May 
1910 against the three original judgment- 
debtors. Bisheshar Dayal, one of the 
judgment-debtors, contended in that execu- 
tion that he was liable only for one-third 
of the decretal amount. » 


The decree-holder appears to have verbally 
agreed to the terms set forth in the follow- 
ing order of the Oourt, dated August the 31st, 
1910:—- 


"The judgment-debtors are two brothers 
and their nephew and under the decree all 
the three are jointly liable. Now one brother 
contends that only one-third should be rea- 
lised from him by the decree-holder. The 
deéree-holder’s Pleader states that if the 
objector pays one-third at once, the deoree- 
holder will make an attempt to realise the 
balance from the other judgment-debtors be- 
fore realising the balance from the objector, 
This will be a fair arrangement. Let the 
objector deposit the one-third by September 
the 7th.” ¢ 


Accordingly the .judgment-debtor, Bishes- 
war Dayal, deposited one-third of the 
decretal amount in Court, which was with- 
drawn on Ist August 1910 by the decree- 
holder. The execution then proceeded against 
the other judgment-debtor, Munshi Jai Pra- 
kash Lal, for the balance. The last step 
in this execution was taken on Marsch the 
10th, 1911, on which date the deoree-holder 
filed a deficit Court-fee of Rs. 4. The Court 
ordered the issue of warrant which came 
back unserved. This execution was ultimately 
dismissed for default of the decree-holder on 
Ist April 1911. 


Cor 
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On 28th Mareh 1914 the decree-holder 
took out another execution of the deoree 
which was numbered No, 7 of 1914. This 
execution was barred by limitation as having 
heen more than 3 years from the last step 
taken in the first execation. 

This execution was, however, registered 
and notice under Order XX{, rule 22, was 
ordered to be issued fixing 18th April 19.4. 
On 18th April 1914, the Court passed the 
following order:— 

“Notice under Order XXI, rule 22, duly 
filled in filed. Issue fixing the 18th April 
1914.” On LSth April 1914 the order was— 
“Notice served. Affidavit filed. Decree. 
holder to take further steps by 25th April 1914.” 
The judgment-debtors did not appear and 
no objection to the exécution of the decree was 
made by them. 

On 25th April 1914, the decree-holder-took 
- no step and the case was putupon Ist May 
1914 when it was dismissed for default. 


The present execution was filed on the 
15th April 1916. This execution was within 
3 years from the last execution. Notice 
was issued upon the judgment-debtor fixing 
6th May 1916. On 6th May 1916 Bisheswar 
Dayal filed an objection under section 47 of 
the Code of Civil Prosedure. In the objec- 


tion petition eight grounds were taken. ‘The 
main contention of the judgment-debtor 
was that the decree-holder was not 


entitled to execute the decree against him, 
as he was exonerated by the decree- 
holder in the first execution on 3lst August 
1910 on his (judgment-debtor Bisheswar 
Dayal) paying his one-third share of the 


judgment-debt. On 13th June 1916 the 
objection of the judgment-debtor was 
overruled. In ground No. 6 of the objection 


petition it was stated that the decree was 
barred by limitation. This ground ap- 
parently was not pressed by the judgment- 
debtor and there is no mention of it in 
‘the order of the 13th June 1916. The 
execution proceeded. The property of 
judgment-debtor was attached. On 22nd 
July 1916 an objection petition was filed 
by the judgment-debtor as to the valnation 
put in by the decree-holder. On 29th 
July this objection petition was heard and 
a commission was ordered to be issued to 
determine the value of the property on 
‘payment of cost of Rs. 16 by judgment- 
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debtor. The cost was, however, not paid 
and on the 4th August 1916 the Court 
ordered sale proclamation to ‘issue fixing 
the 80th October 1916. On 14th August 
1916 the judgment-debtor filed another 
objection to the execution.of the decree. 
In this pétition the main objection taken 
was that the execution of the decree was 
barred by limitation. It was also alleged 
in this petition that the further executions 
of the decree were against the other 
judgment-debtors and that he (Bisheswar 
Dayal) had no knowledge of the facts 
relating to limitation at the time when 
his former objection petition was disposed 
of by the Court on 18th June 1916 and 
hence the plea of limitation was not press- 


ed by him. The objection of the judg- 
ment-debtor was disposed of by, the 
Court on 25th August 19:6. The Court 


declined to entertain the objection as to 
the execution being barred, on the ground 
that the objection was taken in the petition 
of 6th May 1916 but was not pressed 
by the judgment-debtor when the order of 
the Court was passed on 13th June 1916 and 
that, therefore, it was not open to the judg- 
ment-debtor to raise the same objection again. 
Against this order the judgment-debtor 
has preferred the present appeal to this 
Court. 


It is not disputed that the second execution 
cf the decree, case No. 7 of 1914, was barred 
a3 the application for the execution was 
filed on the 28th Marchl1914, whereas ‘the 
last step taken by the decree-holder in 
the first execution was on the loth of 
1911. The judgmext-debtor did 
not take any objection to the second exes 
ention. It is, however, stated by the 
judgment-debtor that in the execution case 
No. 7 of 1914 notice mentioned in the 
order of Ist April 1914 was not served 
upon him and that he had no knowledge 
or information of that execution, 

In face of the order of-the Court on 


"tho J8th April 1914 that the notice was 


served, we do not think we can go behind 
that order of the Court, and’ hold that 
the notice was not served upon the judg- 
ment-debtor. In fact, no attempt appears 
to bave been made by the judgment-debtor 
in the Court below to show that the notice 
was not served. The order of the Court, 
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on the 18th April is in the following 
words “ Deeree-holder to take further 
steps, by 25th April 1914,” amounts to an 
order directing the decree-holder’ to proceed 
with the execution and thus holding that 
the execution was not barred. The order 
of the Court of the 1&th April 1914 for 
the decree-holder to take further steps is 
final between the parties. The order of 
the 13th June is an order under section 
47 of the Code of Civil Procedure and 
amounts to a decree. It is an appealable 
order, but no appeal was preferred against 
this order and the judgment-debtor allowed 
it to become final. | Three months later 
on the 14th August 1916, the judgment- 
debtor repeated the objection as to limi- 
tation taken in the earlier stage of the 
last execution. 

According to the authority of the Privy 
Council the judgment-debtor cannot be 
allowed to re-open in a subsequent execu- 
tion the question that the execution is 
barred, when the same objection was either 
disallowed or taken but not pressed in a pre- 
vious execution. 

Following the principle laid down by Sir 
Lawrence Jenkins in Maharaja Sir Ramesh- 
war Singh Bahadur v. Rateshwar Singh (1), 
it would appear that the District Judge 
Mr. Rowland had no jurisdiction to set 
aside the order of his predecessor passed on 
the 13th June allowing the decree to proceed. 

The Punjab Court has distinguished the 
Privy Council ruling in Mungul Pershad 
Dichit v. Grija Kant Lahiri (2), on the 
ground that there would be no bar to the 
objection of the decree-holder being enter- 
tained at a later stage of the same exe- 
cution proceeding though it may be so 
in another subsequent execution of the 
decree. lt is, no doubt, true that in all 
the cases that have been brought to our 
notice the judgment-debtor was not allowed 
to take objection ina subsequent execution 
of the decree and that there is no case 
in which it has been held that he can- 
not be allowed to repeat the objection in 
the later stage of the same execution 
proceedings, when his objection was dis- 
alloved or not pressed inthe earlier staga 


(1) 18 Ind. Cas, 841; 170. L J. 126. 
(2) 8 L A. 123;80, 51; UC. L. R, 113; 4 Sar. P. 
0. J. 249; 4 Ind Doe. (x. s.) 32. 
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of the execution. The ruling reported as 
Sardar v. Fatteh Chand (3), no doubt, lends 
support to the contention of the appellant 
that an Appellate Court onan appeal from 
a final order in the same proceeding can 
set aside the intermediate orders dispusing 
of the objection of the judgment-debtor as 
to the execution being time-barred, although 
interlocutory orders were not appealed 


from. 


Be that as it may, there is, however, an 
unanimity of opinion that the order of u 
Court directing execution of & barred 
decree to proceed after due notice to the 
judgment-debtor preslndes the jadgment- 
debtor from repeating his objection in a 
subsequent execution of the decree. In 
this view the order of the Subordinate 
Judge in the 2nd execution, dated 18th 
April 1914, directing the execntion to 
proceed precludes the judgment-debfor 
from objecting to the decree having been 
barred by the 3rd execution of the decree, 
even if it was open for him torepeat the 
objection at a later stage of the Hrd exe- 
cation when he did not press the objection 
at an earlier stage. 

The contention of the judgment debtor 
must fail. The appeal is dismissed with 
costs. 

ATKINSON, J.—I coneur in the judgment 
of this Court delivered by my learned 
colleague. 


Appeal dismissed. 
(3) 89 P. R. 1894, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2003 
or 1914, 

April 25, 1917, 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

In the matter of CHIRANJIB LAL 
CHOW BE Y—Appetcant 
versus 


Musımmat DOULTE A—RESPONDENT. . 
Sonthal Parganas Regulation (IL of 1872), s. 6, ap- 
plicability of—Mortgage, usufructnary —Profit amount- 
ing to principal —Civil Procedure Code (Act XIV of 
1332), s. 108— Decree, suit to sel neide —Summons sup- 
pressed. 
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A usufructuary mortgage is clearly a debtor a 
lability within the meaning of section 6 of the 
Sonthal Parganas Regulation ITI of 1872, so that when 
on taking an account upon a usufructuary mortgage 
it is found that the profits of the property have 
amounted to the principal sum advanced, it should 
be decreed that the mortgage has been extinguished, 
Tp. 678, col. 2.] 

A suit lies to set aside a decree solely on the 
ground that the summons: have been fraudulently 
suppressed, Section 108 of the Civil Procedure Code, 
1882, ia no bar to such a suit. [p. 678, col. 2.] 

Radha Raman Shaha v. Pran Nath Roy, 28 C. 476; 
5 ©. W. N. 757 (P. C.), relied upon. 

Appeal from a decision of the District 
Judge, Dumka, dated the 6th March 
1914. ; 

Messrs. L. N, Singh and Baidya Nath 
Narayan Sinha, for the Appellant. 

Mr. Shivanandan Rai, for the Respond- 


ent. 

JUDGMENT.—This appeal arises out 
of a suit to set aside a decree obtained 
in Suit No. 40f 1906 before the Sub- 
ordinate Judge of Rajmehal. The reliefs 
prayed for are:— 

(a) that it be declared that the aforesaid 
ex parte decree of the Subordinate Judge 
is fraudulent and collusive, and as such, 
is fit to be set aside; 

(b) that it be 
defendant’s claim 
mortgage has been 
there is nothing due; 
‘(c) that the plaintiff is entitled to 
costs of the suit and to any other relief 
or reliefs that the Court thinks proper. 

The lower Courts have concurred in hold- 
ing that the decree in Suit No. 4 of 
1906 was vitiated by fraud in the first 
instance owing to the fraudulent claim to 
more than what should have been decreed 
under the Sonthal Parganas Regulation of 
1572, secondiy; for fraudulent suppression 
of the summons, and /fhirdly, for suppres- 
sion of the sale proclamation; and upon 


adjudicated that the 
upon the usufructuary 
fully satisfied and that 


these findings have re-tried Suit No. 4 
of 1906 and made a decree therein for 
Rs, 402 instead of Rs. 1,200 as was 


claimed in the plaint im that suit. 


Against that decree the defendant 
appeals, and the grounds urged are: 
that there was no fraud in the plaint 


of Suit No. 4 of 1906; and (2) that the 
only act of fraud in prosecuting the suit 
itself was the suppression of summons, and 
that in accordance with the decision in 
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Narsing Das v» Bibi Rafikan (1), no suit 
would lis to set aside a decree solely on 
the ground, that summons had been sup- 
pressed: and (8) that if the lower Court 
be permitted to disturb the decree of 
1906 at all, a decree should be made for 
Rs. 252, the amount spent on the repairs of 
the property, with the direetion that the 
appellant be allowed to remain in possession 
of the property until the principal sum 
advanced be paid off. 

The first ground tarns upon the cons. 
struction of section 6 of Regulation III 
of 1872. It is urged on behalf of the 
appellant that this section does not apply 
to usufructuary mortgages, but the section 
as worded applies to all debts and 
liabilities. A  usufructuary mortgage is 
clearly a debt or a liability. There was. 
originally a specific clause 10 of Regula- 
tion XV of 1793, whereby it was ex- 
pressly enacted that when taking an 
account upon a usufructuary mortgage it 
should be held that when the profits of 
the property haveamounted to the princi- 
pal sum advanced, it should be decreed 
that the mortgage had been extinguished. 
It seems to me. that Regulation III, of 
1872 has substituted a general section 
whereby the interest to be paid on any 
debt or liability should not exeeed the prinei- 
pal sum advanced. 


Upon „the second ground taken that 
no suit would lie to set aside this decree, 
it appears to me that the facts are not 
very distinguishable from the case decided in 
Radha Reman Shaha v. Pran Nath Roy (2) by 
the Judicial Committee. There it was held 
that where summons had been suppressed and 
the sale held fraudulently, section 108 of the 
old Code of Civil Procedure was no bar 
to the maintenance of the suit to set aside 
the decree made. 

Upon the last ground taken it is olear 
that the Courts below were not dealing 
with the suit of 1906 and had no juris-. 
diction to make a decree in that suit 
upon the application of any party who 
was not a plaintiff in that suit. The 
relief granted by the Courts below must, 
therefore, be modified. What the plaintiff 

(1) 6 Ind. Cas, 198; 37 ©. 197; 11 C. L. J. 250; 14 


©. W. N. 507. 
(2) 28 Q. 475; 60. W. N. 757. 
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in the suit before us asks is for an order 
that it be declared that by enjoyment of the 
usufruct the whole sum advanced has been 


repaid. It has been found as a fact that 


Rs. 402 still remain due on the property; 
therefore, upon the second ground of relief 
asked for it will be decreed in this .suit 
that upon paying into Court the sum of 
Rs. 402 by the Ist July 1917 the plaintiff 
will be entitled to receive back her pro- 
perty free from all encumbrances. Failing 
that payment by that date the right to 
redeeem the mortgage will be permanently 
extinguished. 


Decree medihed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2397 
AND 2427 or 1914, 

April 2, 1917, 
Present:—Mr. Justice Fletcher and 
Mr, Justice Smither. 
MEYOA LALL GHOSE AND OTHERS— 

DEFENDANTS— APPELLANTS 

VETSUS 


GOBINDA SUNDER SINHA CHOW- 


DHURY—Puaintire— Respondent. 

Landlord and tenant—Suit by landlord for khas 
possessicn of land adjoining tenant’s holding—Burden 
of proof—Bengal Tenancy Act (VIII of 1886), s. 23-— 
Raiyat, right of, to cut and appropriate timber. 

Where a landlord bringsa suit against a tenant 
for khas possession of a plot of land, which is con- 
tiguous to the tenant’s holding, on the ground that 
it was not included within the holding, the onus is 
upon the plaintiff to show that the land was not 
within the limits of the holding of the defendant. [p. 
681, col. 1.] 

A tenant prima facie has the right to fell the 
timber growing on the land so as to put the holding, 
on which the fenant has aright of occupancy, to the 
best use as an agricultural holding, If the landlord 
alleges a custom depriving the tenant of that right 
he must prove that custom. [p. 68], col. 2] 

The timber of trees felled by the tenant in exercise 
of his right belongs to the landlord, apart from any 
special custom entitling the tenant to appropriate 
the same. The burden of proving such special custom 
is on the tenant, [p. 631, col. 2.] 

The right of an occupancy raiyat to fell trees grow- 
ing on the holding is not affected by, and is a totally 
different right from, the right to appropriate the 
timber when so felled. [p. 681, col. 2.] 

Where on the failure of an ocaupanoy ratyat to 
prove a special custom entitling him to appropriate 


- 


the timber growing on the holding, the lower Court 
granted a perpetual injunction to the landlord 
restraining the tenant from cutting down and 
appropriating the trees growing on the holding: 

- Held, that the injunction granted was much too 
wide and that the landlord’s right would be amply 
protected ifa simple declaration were made that the 
tenant was not entitled to appropriate any tree 
felled by him and growing on any portion of the 
land held by him as tenant of the plaintiff 
landlord. [p. 681, col. 2,] 


Appeals against the decrees of the Dis- 
trict Judge, Murshidabad, dated the llth 
May 1914, affirming the decree of the Sub- 
Judge, Murshidabad, dated the 17th Septem- 
ber 19138. a 


FACTS material to the report will appear 
from the following extracts from the 
judgment of the lower Appellate Court -— . 

“Plaintiff Gobinda Sundar Sinha, a 
patnidar, brought this suit in the Court 
of the Subordinate Judge of Murshidabad 
against the defendants for recovery of khas 
khamar right in seventeen plots of land in 
Mauza Guarera and for compensation for 
fourteen palmyra trees cut down and appro- 
priated by defendants and in the alternative, 
should the land be found to be in the 
holding of the defendants, for a perpetual 
injunction restraining defendants from cut- 
ting down and appropriating trees, 


The suit has been decreed in part. The 
lund is declared to be in the holding of 
defendants, but they are declared to have 
no right’ to cut down and appropriate 
trees standing thereon and are ordered to pay 
Rs. 42 compensation for the fourteen trees 
which they have cut and appropriated. 
At the same time the perpetual injunc- 
tion has been refused. < 


Both sides have appealed against those 
findings which’are unfavourable. The appeals 
have been heard together. 


To take first the question whether defend- 
ants have occupancy rights to the land, I 
accept the Subordinate Judge’s finding that 
the onus of establishing khas title and posses- 


‘sion does rest on plaintiff, defendants’ jote 


lands being found to adjoin. 

I, therefore, concur in the finding that the 
land in suit appertains to defendants’ occu- 
pancy holdings. 


The next question is the local custom 
and usage set up by defendants, whereby 
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they claim to enjoy the long standing right 
to cut down and appropriate palm-trees 
standing on their holding without payment 
to or the permission of the landlord. As 
regards the onus of proof the Subordinate 
Judge has rightly placed it on defendants, 
following the ruling reported as Nafar 
Ohandra Pal Chowdhuri v, Ram Lal Pal 


(1). 


. The defendants rely on the ruling re- 
ported as Prodyote Kumar Tagore v. R khal 
Chandra Sarkar (2), bat that applies rather 
to the validity and operation of the 
customary usage than tothe placing of the 
onus of proof. It is to be held that the 
landlord has an inherent right in trees 
wherever situated in his estate, and any 
local custom infringing that right has to 
be proved by the person asserting it, 


It has been pointed ont that the Subordinate 
Judge has not distinguished between the 
rights to cut and to appropriate, though the 
order forbids both. The two rights may 
be and often are distinguishable. They 
both have to be established by the tenants, 
who in this suit have treated them as 
connected and mutually corroborative rights. 
There is no more satisfactory: evidence, 
however, in support of the right to cut 
than there is of the right to appropriate. 
The permission of the landlord is the test. 
Tt is -not a formality and it shuts out 
both the rights. I consider, therefore, that 
there are ample grounds for the Courts 
order. x i 


In conclusion must be noted plaintiff's 
prayers for costs and for a perpetual in. 
junction. The substantial issues in this 
suit were the khamar title, and the local 
custom of cutting and appropriating trees 
from tenants’ boldings. The fact that the 
` second issue has been decided in favour of 
plaintiff is a- good reason for allowing 
plaintiff ‘at least half his costs and for grant- 
ing the perpetual injunction restraining 
the defendants from cutting and appro. 
_priating -trees from their holdings without 
plaintiff’s permission. 


(1) 93 C. 749; 11 Ind. Dec. (x. s.) 493. 
(2) 5 Ind. Cas, 244,14 O. W. N. 487511 C. L.J. 


209; 37 C. 322, 


Dı fendanta’ appeal is dismissed with ecste. 
Plaintiff's appeal is admitted to the extent 
of granting the perpetual injunction in 
the terms recited above and of allowing 
him half his costs in both Courts.” 

Babus Dwarkanath Chuckerbutly, Gurudas 
Sinha and Panehanan Ghose, for the Appel: 
lant in No, 2427 and Respondent in No 2397, 

Babu Samatul Chandra Dutt, for the Re- 
spondents in No. 2427 and Appellants in No. 
2397. > 

JUDGMENT. 
In No 2427 or 1914. 

ELETCHER, J.—This is an appeal by the 
plainfiff against a decision of the learned 
District Judge of Murshidabad modifying 
a decision of the Subordinate Judge cf 
Barhampur. The snit was brongbt by the 
plaintiff for a declaration of his patni right 
in certain lands, for khas possession and 
also for damages against the defendants 
for cutting and appropriating fourteen palm- 
trees. The defence was that the lands 
were parts of a raiyati holding of the 
defendants and that there was a custom 
in the locality under which the tenants 
had the right to cut down trees and appro- 
priate the timber. The learned Judges in 
both the lower Courts held, on the question 
as to whether the trees felled were 
growing on the land that formed a portion 
of the raiyati bolding of the defendants, 
that having regard to tbe facts, the 
onus lay on the plaintiff. The present appeal 
is preferred wholly against the learned 
Judges having placed the onus on the 
plaintiff in that manner. Now, it is found 
as a fact by -the learned Judges in the 
Courts below that the lands on which the 
palm-trees were standing are contiguous 
to the land comprised in the ratyuéz. 
holding of the defendants and, therefore, it 
has been urged on behalf of the respondents 
that, according to the decision of this 
Court, the Judges rightly placed the onus 
on the plaintiff and required him to show 
that these lands were not within the limits 
of the holding of the defendants. The. 
cases in which that rule has been recognized 
are many. First of all there is the de- 
cision in the case of Rajendro Kumar Bose v. 
Mohim Ohandra Ghose (3), That decisien 
bas, no doubt, been considered in other 


(3) 3 ©. W, N. 763, $ 
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cases, but the rule laid down in that case 
as applicable to oases where the land is 
contiguous to the holding of the defendant 
has Been recognized in some recent decisions 
which are reported in 19 Caleutta Weekly 
Notes. Those decisions are (opini Debi v. 
Lokenath Tewari (4), Protap Chandra Roy v. 
Jidhister Das (5). There is also another case 
in the same Volume at page 149, H. Manners 
v. Harthar Dutt Koer (6). Those cases recog- 
nize the rule that where the land is found to 
be contiguous to the holding of the defendant, 
the onus is on the plaintiff to show that he is 
entitled to recover khas possession. But it is 
sought to distinguish those cases on the 
ground that the land which is called the con- 
tignous land is of a different character 
to the land which forms the razyat?-holding 
of the defendants. That I do not think is 
well founded. The finding made by the 
learned Judge in the primary Court was 
that other tenants in the locality had palm» 
trees growing.on their fote lands. I do not 
think that the mere fast that a portion 
of the jote has palm-trees growing on it 
whereas the other portion is cultivated 
with paddy, shows that the land is of a 
different character to the land which has 
admittedly formed a part of the jote cf 
the defendants. T see no reason to think 
that the learned Judge did not rightly 
apply the land when he came to thecon- 
clusion that the land was contiguous to 
the raiyati-holding of the defendants and 
that, therefore, the onus lay on the plaint- 
iff. In that view, the present appeal fails 
and must be dismissed with costs, 

Surrnmer J.—I agree. 

In No. 2397 of 1914. 

FLETCHER, J.—This appeal arises ont of 
the same judgment which.was the subject- 
matter of Appeal No. 2427 of 1914 just now 
disposed of. It is preferred by the defend- 
ants agaicst the decree passed by the 
Jearned District Judge in so far as it granted 
perpetual injunction restraining the defend- 
ants, the tenants, from cutting down and 
appropriating the trees growing on their 
holding. The judgment of the learned 
Judge has been attempted to be supported 


by the plaintiff on the ground that the 
(4) 11 Ind. Car. 69F; 19 C, W. N. 140. 
(5) 23 Ind. Cas. 69; 19 C. W. N. 143; 19 C.L. J. 


408, 
(6) 22 Ind, Oas. 668; 19 ©. W. N. 149. 


-priate the same. 


trees in the present case were presumably 
growing on the holding at the time when 
the property was let out to the defendants. 
Whether that is so or not, I do not think 
there is any evidence to show when those 
trees began to grow and became timber- 
like trees. The case, I think, is a per- 
fectly simple one and is covered by the 
general rules that have been laid down 
having regard to section 23 of the Bevgal 
Tenancy Act, The rules are these with- 
out doubt: first, that the tenant prima facte 
has the right to fell the timber growing 
on the land so as to bring the holding 
on which the tenant has a right of ocou- 
pancy to the best use as an agrisnltural 
holding. If the landlord says that there 
is a Gustom under which the tenant hag not 
that right, then the landlord has got to 
prore that custom. The second proposition 
is that the timber of the trees, felled by 
the tenant in exercise of his right, when 
felled, belongs to the landlord apart from 
any special custom for the tenant to appro- 
If the tenant says that 
there is a special custom for the tenants to 
appropriate, then he has got to prove that 
special custom, But that does not in any 
way interfere with the right of the tenant 
to fell the trees growing on the holding, 
which is not affected by and is a totally 
different right from the right to appro- 
priate the timber when so felled. There 
was no reason for the learned Judge to 
interfere with the decree passed by the 
Court of first instance with reference to 
the injunction and, in my opinion, the 
ipjanction ought to be dissolved. The 
injunction granted is obviously much too wide 
in restraining the tenants from cutting 
down the trees growing on the land and, 
with reference to the appropriation of the 
timber so felled, it will bean ample protes. 
tion to the landlord if a simple declaration 
is made that the defendants are not entitled 
fo appropriate any trees fetled by them 
and growing on any portion of the land 
held by them as tenants of the plaintiff. 
The present appeal must, therefore, be 
allowed in these terms with costs in this 
Court only. 
SMITHER, J.—I agree. 


Appeal No, 2397 allowed: 
Aprerl No 2427 dismis:ed, 
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CALCUTTA HIGH COURT. 
_Lerrers Patent APPRALS Nos. 144 to 148 
or 1915. 

June 7, 1917, 

Present: —Justice Sir Asutosh Mookerjea, KT., 
and Mr. Justice Walmsley. 
KALAN SINGH AND OTHERS— PLAINTIFFS—- 

APPELLANTS 
VETSUS 
Tan SECRETARY or STATE ror INDIA 
In COUNC] L—Darenpant No. 1— 


RESPONDENT. 

 Lamdlorà and tenant-—Alluvion and diluvion— 
Tenant, right of, to diluviated area onits re-formation in 
situ—- Rent, remission of, on diluvion, effect of — Abandon- 
ment. 

Although the mere factof a tenant claiming and 
accepting remission of rent in respect of lands wash- 
edaway from time to time by the action of ariver 
does not conclusively prove thatthe tenant aban- 
doned or agreed toabandon his righé to such lands 
on their re-formation in situ, still where the tenant 
surrenders the diluviated area and agrees to pay a 
reduced rent for the remainder of the lands, he can- 
not claim the diluviated area on- its re-appearance, 
as in consequence of his act, his original holding 
becomes divided into two holdings one of which con- 
tinues to be his tenancy, while the other which is 
under water is vested in the landlord free from his 
subordinate right asa tenant. [p. 683, cols. 1 & 2.] 


Appeal against the decree of Mr. Justice 
D. Chatterjee,. dated the 20th Angust 
1915, in Appeals from Appellate Dacrees 
Nos. 1045, 1304 and 1306 to 1308 of 1913 


FACTS appear from the following judg- 
ment of 


D. OHATTERJEE, J.—One of the plaintiffs-re- 
spondents in Appeal No. 1303 having died 
his heirs were not substituted within proper 
time. The appeal against that respondent 
has abated. As the decree was a joint 
decree in favour of the two respondents 
the appeal is defective and must be dismissed 
with costs. 


In the other appeals the plaintiffs -held 
certain lands as tenants under the Govern- 
ment in the district of Patna. A part of 
their holdings was diluviated. In respect 
of the diluviated portion they made an 
application to the Collector to be allowed 
to pay Re. 1 per bigha as rent instead of 
Rs. 3 per bigha during the period of sub. 
mergence. The Collector said that if the 
plaintiffs wanted to retain their lien on the 
submerged: portion they must pay full rent. 
This order of the Collector was explained 
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to them and the finding is that they gave 
up and surrendered the diluviated area 
and accepted abatement of rent for -it and 
paid rent only for the remainder of the 
lands that existed after diluvion. After 
the land having re-formed the Government 
made a settlement with other tenants. The 
plaintiffs now bring these suits for recovery. 
of possession. The first Court dismissed 
their suit and the second Goart decreed 
it, holding that the plaintiffs were entitled 
to claim this land a3 an accretion to their 
holding under section 4 of Regulation Al of 
1825. I think that the learned Subordinate 
Judge has, in view of the finding that he 
has arrived at in respect of ths surren ler, 
come to a wrong conelusion on the question 
of law. If the tenants had not actually 
given up and surrendered the diluviated 
portion of their land and had simply taken 
abatement of rent in respact of the diluviated 
area without prejndice, they might have been 
entitled to rely upon the provisions of 
section 4 of Regulation XI of 1825 to claim 
the same right in the re-formed land as 
they have in the adjoining portion of their 
holding. The finding, however, -is that they 
had given up and surrendered the diluviated 
portion. That being so, I am notable to 
say that their rights are, as contended by 
the learned Vakil for the respondents, the 
same as they would have been if they had 
received a reduction in rent under section 
52 of the Bengal Tenancy Act. But the 
finding is more than a mere reduction of 
rent. The finding is that the whole aspect 
of the case was placed before the plaintiffs 
and that if they were to retain a lien on 
the submerged area and to obtain a settle- 
ment after the re-formution, they must pay 
fall rent. It does not matter whether the 
Collector was justified in making this proposal 
to them. The Collector did make this pra- 
posal but they did not accept if and after 
they had given up this land, this land 


re-formed with the thas character which 
was given if at the time of its being 
given up by the tenants. That being 


so, the Government was entitled to settle 
this land with other tenants upon its 
re-formation. 


In this view of the oase I allow these 
appeals and dismiss the plaintiffs’ snits with 
costs, . 
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Babu Karunamoy Bose, for the Appellants. 
Babu Ram Oharan Mitter, for the Respond- 
ent. ` 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from the 
‘judgment of -Mr. Justice Digambar Chatterjee 
in a suit for recovery of possession of land 
upon declaration of title. The plaintiff- 
appellant held a tenancy under the Govern. 
ment in respect of a tract of 38 bighas of 
land, which abutted on a river. In 1906, 17 
bighas were diluviated by the action of the 
river. The tenant, thereupon, approached the 
Government with an application for reduc- 
tion of rent, and prayed that he might 
be required to pay at the rate of Re 1l 
instead of Rs. 3 per bight in respect of 
the lands washed away. The Collector de 
clined to accept the suggestion and intimated 
to the plaintiff that if he desired to retain 
his title to the area submerged, he must 
continne to pay the full ent therefor. 
The plaintiff thereupon offered to surrender 
the diluviated area. This was accepted by 
the Collector, with the result thatthe rant 
was abated accordingly. The lands diluviated, 
however, re-appeared the very next year, and 
on re-appearance were immediately -settled 
by. the Government with a number of 
tenants. The plaintiff next instituted this 
suit -for recovery of possession of the lands 
npon declaration of title. The Court of 
first instance, dismissed the suit. Upon 
appeal that decision was reversed by the 
Subordinate Jadge. Mr. Justice Digambar 
Chatterjee bas reversed the decree of the 
Subordinate Judge and restored the decree 
of dismissal made by the trial Court. In 
our opinion, it is clear that the plaintiff can- 
not possibly succeed. 


The fundamental point for consideration 
in the appeal is the legal effect of the action 
taken by the plaintiff with the ooncurrence 
of the Collector, in respect of the submerged 
lands. It may be coneeded, as was pointed 
out by the Judicial Committee in the case 
of Arun Chandra Singh v. Kamint Kumar (1) 
that the mere fact of claiming and accepting 
remission of rent in respect of lands wash- 
ed away from time to time by the action 


(1) 22 Ind: Cas 317; 41 ©. 683; 18 0. W.N. 369; 
(1914) M. W. N.176; 16 M.L T., 188; 26 M.L. J. 
261; 12 A. L. J. 243; 19 C. L. J. ?72; .6 Bom. L. R. 
323 (P. CO), 
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of a river does not conclusively prove that 
the owner abandoned or agreed to abandon 
his right to such lands on their re formation 
in situ. In this case, however, there can 
be no doubt as to the true effect of the 
action taken by the plaintiff in respect of 
the snbmerged lands. The question in con- 
troversy between him ahd the Collector was 
whether he should be allowed to retain his 
title in the submerged lands upon payment 
of rent at the reduced rate of Re. 1 per bigha. 
The Collector rightly or wrongly refused 
to accept his proposal; be thereupon surren- 
dered the diluviated area and agreed to 
pay a reduced rent for the remainder of 
the lands, “which thenceforth constituted 
his new holding. The true position conse- 
quently is that what sonstituted the original 
holding was, by the action of the plaintiff, 
divided into two holdings; one of these son- 
tinued te be his tenancy while the other vested 
in the Government freed from his subordinate 
right as a tenant. This latter portion was 
at the time of the agreement between 
the parties under water, When the lands 
re-formed, they clearly re-appeared as the pro- 
perty of the Government, to which the 
plaintiff had no right whatsoever. This view 
is supported by the prinsiples explained 
by the Judicial Committee in the case of Felix 
Lopez v. Muddun Mchun Thakoor (2), namely, 
that a person whose lands have been sub- 
merged may, as between him and the State, 
take most effectual means in his power, by 
continuing to pay rent for it, to prevent the 
possibility of any question of abandonment 
being raised as against him. The plaintiff 
here deliberately decided not to pay rent for 
the lands submerged and the proceedings 
between him and the Collector show conclu- 
sively that the effect of the agreement between 
the parties was to reduce the area of the 
original holding. In these circumstances, no 
question of accretion arises. 


The result is that the decree of Mr. Justice 
Digambar Chatterjee is affirmed and this 
appeal dismissed with costs. 


It is conceded that this judgment will 
govern the other Appeals Nos. 145, 146, 147 
and 145 of 1915, in each of which a similar 
order will be drawn up. 


Appeals dismissed. 
(2) 18 M. I A. 467; 14 W. R. (P. C.) 11; 5 B. L. R. 
521, 20 E. R. 925, i 
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MADRAS HIGH COURT. 
Seconp Civic APPBAL No, 1657 or 1915, 
April 18, 1917. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 

PEELA YARAKAYYA AND anotaer— 

Derenpaxts Nos. 1 anD 2— 
APPELLANTS 
VEISUS 

KANUMURI VENKATA KRISHNAM- 

RAJU AND OTHERS—PLAINTIFEAND DEFENDANTS 
Nos. 3 ro 9—RE»>PoNDENTS. 

Civil Procedure Code (Act V of 1903), O. XXI, r. 68 
— Order negativing claim, effect o". 

An order on a claim petition is conclusive as 
against aparty against whom it is passed ander 
Order XX, rule 63, of the Civil Procedure Code, unless 
it is set aside in a suit instituted within the time 
limited by law. ‘ 

Certain properties were attached in execution of a 
decree. Defendant put ina claim petition and his 
claim was disallowed and his title to the property 
attached negatived. That order ho never sought to 
set aside. Ina subsequent suit by the plaintiff to 
eject the defendant on the basis of a subsequent 
trespass by the latter: i 

Held, that the order on the claim petition was 
conclusive under Order XXI, rule 68, of the Code of 
Civil Procedure, sofar asthe defendant was con- 
cerned and that the latter could not take advantage 
of the suit filed by the plaintiff to re-agitate the 
question of his title. The fact that both the plaint 
ond the written statement in the subsequent suit 
were within one year from the date of the order did 
not affect the question. 


Bailur Krishna Rau v, Lakshmana Shanbhogue, 4 
M. 302; 1 Ind. Dec. (N. s., 1046, followed. 


Second appeal against the decree of the 
District Court, Vizagapatam, in Appeal 
Suit No. 232 of 1914, preferred against 
that of the District Munsif, Vizagapatam, 
in Original Suit No. 21 of 1913. 


The Hon’ble Mr. B.N, Sarma and Mr. 
K. S. Aravamudha Atyangar, for the Appel- 
lants. 


Mr. D. Appa Rao, for the Respondents. 


JUDGMENT.— The question is exactly 
covered by the decision in Batlur Krishna 
Rau vy. Lakshmana Shanbhogue (1). Here the 
defendant’s claim to the property was 
disallowed, it being found by the Ooart 
which enquired into his petition of claim 


that he had no title to the property. He 
never sought to set aside the order. On 
the other hand he trespassed upon the 


(1) 4 M. 802; 1 Ind. Dec. (N. s.) 1046, 
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property after possession had been given by 
the Court to the plaintiff. Then the plaintiff 
brought a suit and the snit happened to have 
been filed within one year of the’ order 
passed on the claim petition of the. 
defendant. The defendant filed a written - 
statement claiming the property. as his 
own. The learned District Judge has held, 
following the case which we have aited, 
Batlur Krishna Rau v. Lakshmana Shanbhogue 
(1), that the order on the claim of the cefend- 
ant was conclusive’ as stated in Order KAT, 
rule 68; and the mere fact that the suit 
was instituted by the plaintiff to recover 
possession of the property from the defendant 
within one year of that order and the 
defendant put in a written statement 
also within that time, wonld make no 
difference. It is not suggested that the 
decision in Barlar Krishna Rau v. Lakshn ma 
Shanbhogue (1), has been dissented from in 
a later decision of this U urt, though it is 
stated that there are some rulings of other 
High Courts to the contrary. We follow 
the ruling of this Court and dismiss the 
appeal with costs. 
Appeal dismissed, 
V.R.P, 


CALCUTTA HIGH COURT. 
APpPRAL FROM APPELLATE Decete No. 1092 
or 1914, 

June 19, .917. 

Preseut:——-Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson, | 
RAHAMAT ALI AND OTHERS —PLAINT.FES 
— APPELLANTS 
VETEUS 
CH.KAN BIBI wire or AAGAR ALI AND 


OTHERS — DEFENDANTS —ResPONDENTS, 

Muhammadan Law—Wakf—Wakfnama directing 
portion of income to be puid to daughter of founder, 
validity of—Mussalman Wakf Validation Act (VI of 
1913). 

ee which is not governed by the provi- 
sions of Act VI of 1918, will be valid if the domi. 
nating purpose and intention of the grantor in exe- 
euting the d2ed was to provide for religious 
and charitabl- nurposes, and the secondary and 
subsidiary vubjivt was to secure for his descendants 
any surplus that might remain after defraying the 
expanses necossary for those purposes, [p. 685, col. 1.] 

Whore a wakfnamt enjoined the mutawalli to per- 
form the acta and ceramonies mentioned in the 
document and to provid? for the preservation and 
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repair of a mosque and then gave to the daughter of 
the founder the balance of the income of the wakf 
property after deducting the expenses for those acis 
and ceremonies: 

Held, that the wakfnama, though not governed by 
the provisions of Act VI of 1913, was valid. 


Appeal against the decree of the Otficiating 
Subordinate Judge, Chittagong, dated the 
l9th January 1914, reversing that of the 
Monsif, first Court, Satkania, dated the 26th 
June 1912. 

Babu Yarakeswor Nath Mitter, for Babu 
D. L. Kasigir, tor the Appellante, 

Babu Khitish Chandra Sen, for Babu Ohan- 
dra Sekhar Sen, for the Respondents. 

JUDGMENT .—The only question involved 
in this appeal is whether the wahfnama set 
up by the defendant is a valid document. 

In determining the question, we have to 
see whether the effect of the deed was to 
give the property in question substantially to 
religious and charitable uses,or whether the 
effect was to give the property in substance 
to the donor’s family. See Mujib un-nisse v. 
Abdur Ralim (1). 

The wakfnama enjoins the mutawalli to 
perform theacts and ceremonies mentioned 
in the documents and provides for the pre- 
servation and reyair of the mosque. Then it 
says that after deducting the expenses for 
all these acts from the income of the wakf 
property, the daughters of the founder would 
take the balance of the income as their 
remuneration, 

` Thedominating purpose and intention of 
the grantor in executing the deed evidently 
was to provide for religious and charitable 
purposes and the secondary and subsidiary 
object wasto secure for his daughters any 
surplus tbat might remain after defraying 
the expenses. We think, therefore, that the 
wakfnama, though not governed by the pro- 
visicns of Act VI of 1913, is valid. 

That being so, ihe decree of tbe lower 
Appellate Court is affirmed and the appeal 
is dismissed with costs. 


_ Appeal dismissed. 
- (1) 287. A, 15; 50. W.N. 377; 28 A. 233; 11 M. L, 
J, 58; 3 Bom. L. R. 114; 7 Sar. P. O. J. 829 (P. 0.^. 
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CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELLATE Ognar No. 579 
or 1914,- 

July 2, 1917. 
Presant:—Justice Sir Charles Chitty, 
Kr., and Mr. Justice Beachcroft. 
Mauleyc MUHFOOZUL HUQ AND OTHERS— 
Decree-HOLDERS — APPELLANTS 

VETSuS ' 
Maulvi MAZHORUL HUQ AND OTHERS— 
JUDGXENT-DEBTORS 
AND 
NAZIMONNESSA KHATUN AND ANOTHER 
— Original DECREE- BOLDE RS- 


RESPONDENTS, 

Civil Procedure Code (Act V of 19084, O. IT, r, 4— 
Pleader acting on vakalatnama not containing his name 
—-Execution petition presented by such Pleader, validity 
of—Amemlment of vakalatnama. 

On the last day of the poriod of limitation an appli- 
cation for execution of a decree was filed bya Pleader 
on the authority of a vakalatnama executed by the 
decree-holder and accepted by the Pleader, though 
the latter’s name did not appear in the body of the 
vakalatnama. Notice having been issued npon the 
judement-debtors, they appeared and obtained time 
to file objections, and eventually they objected to the 
execution on the ground that the Pleader who filed 
the application having no authority to act, the appli- 
cation for execution was invalid: 

Held, that in the absence of any evidence that the 
Pleader was not in fact engaged by the decree-holder 
and of objection by the jadgment-debtors that the 
Pleader had never in fact been authorised to make 
the application, it should be presumed that the 
decree-holder cngaged the Pléader to make the 
application, so that the omissién ‘of his name from 
the body of the vakalatnama was merely a clerical 
error, which might be rectified by the decree-holder 
being allowed to amend the vekaluinama by inser- 
tion of the Pleader’s name along with the Pleaders 
therein named. [p. 687, col. 1. ] 


Appeal against an order of the District 
Judge, Mymensingh, dated the 4th Septem- 
ber 1914, affirming an order of the Subordi- 
nate Judge, Mymensingh, dated the 17th 
June 1914. 


FACTS of the case appear from the judg- 
ment, 


Babu Basanta Kumar Bose (with him 
Babu Bipin Chandra Bose), for the Appel- 
lants.——The decree holders’ application for 
execution has been dismissed merely beaause 
the Pleader who filed the application was not 
named in the body of the vakalatnamna, 
The vukalatnama contained the names of 
many Pleaders in accordance with the usual 
practice, but unfortunately this Pleader’s 
name was not included. Nevertheless he 
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bona fide accepted the vakalatnama by en- 
dorsing his name on its back. That the 
Pleader was in fact engaged by the decree- 
holders has never been disputed. He acted 
under the bona fide belief that be had been 
authorised to act in the matter. Under 
these circumstances, I submit that the 
application for execution should not be re- 
garded as inoperative, especially when a 
subsequent vakalainama was executed by the 
decree- holders in favour of that very Pleader, 
when it was brought to their notice that 
the original vakalatnama was defective. 

I rely upon the case of Chhayunnessa Bibi 
y. Basirar Rahman (1). Although there 
the question related to a defective mukh- 
tearnama, still the principle deducible from 
that decision shows that a deféctiva vaka~ 
latnama might also be amended so as to 
prevent injustice to the decree holder. The 
defect wasa formal defect due to oversight 
and should not be allowed to work in- 
justice. 


Mr. Nuruddin Ahmed (with him Mr, A. K. 
Fazul-ul-Hag and Babu Biraj Mohan Mozum- 
dar), for the Respondents. The defect.might 
be due to oversight, but the decree-holder 
who makes an application for execution 
through a Pleader should be diligent and 
careful. He cannot complain of injustice 
if he suffers for his own carelessness, A 
Pleader has no authority to act fora party 
unless he has been appointed by a vakatat- 
nama duly executed. In the case cited by 
the other side, there is an observation of 
the learned Judge deciding that case that 
a power-of-attorney need nut be in writing 
and a Mukhtear might be authorised to act 
without a mukhfearnama having been execut- 
ed in his favour. Buta Pleader cannot be 
appointed without a vakalatnama, vide Order 
TIT, rule 4, Civil Procedure Code. So this 
Pleader who filed the application for execu- 
tion had no authority to act for the decree- 
holder, because he accepted a vakaletnama 
which was not executed in his favour but 
was executed in favour of other Pleaders 
who did not accept it. I rely upon the 
case of Mohammad Ali Khan v. Jasram (2), 
the facts of which are indistinguishable 
from the facts of this case. Moreover, there 


(1) 5 Ind. Cas. 532; 11 0, L. J. 286; 37 C. 399. 
(2) 28 Ind. Cas, 464; 36 A. 46; 11 A, L. J. 1015. 
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is another insuperable difficulty in the way 
of the decree-holders, vrz., this very Pleader - 
admitted before the lower Court that he 
had filed the application for execution with. 
out any authority and that the execution 
case should be dismissed on that account. 
If the decree-holders contend now that this 
Pleader was authorised by them to act in 
the matter of- the execution application, 
then they cannot get rid of the admission 
made by that Pleader. t 
Babu Basanta. Kumar Buse, in reply.— 
The admission which was made by the 
Pleader was an admission on a point of law, 
and cannot be binding upon his clients. The 
Pleader thought erroneously that the appli- 
cation filed by him was invalid, because the 
vakalatnama, which authorised him to act, did 
not contain his name. 


JUDGMENT,.—This is an appeal by the 
decree-holders, whose application for execu- 
tion has been rejested by both the lower 
Courts on the ground that the application, 
which -was filed on the last day of the 
period of limitation, was filed by a Pleader 
who had no authority todo so, The appli- 
cation for execution was filed on 24th April 
1914 by Babu Srish Chandra Guha, re- 
presenting himself as Pleader for the deoree- 
holders. On that application notices were 
ordered . to issue and the judgment-debtors 
appeared on 27th May and took time fo file 
their objections. That time was extended 
and eveninally on 9th June 1914 the judg- 
ment-debtors objected that the Pleader 
for the ‘decree-holders had no author- 
ity to act. On the very next day the 
decree-holders filed another vakulatnama in 
favour of the Pleader. When the matter 
came before the Subordinate Judge, as 
appears from the order of 17th June 1914, 
Babu Srish Chandra Guha, the Pleader for 
the decree-holders, admitted that the peti- 
tion for execution of the decree was filed 
by him without authority and that the 
case should be dismissed. The case was 
accordingly dismissed. From that order the . 
decree-holders. filed an appeal to the learned 
District Judge, who held that the vakalat- 
namı was nota sufficient authority to the 
Pleader and that, therefore, the application 
for execution was not duly presented. He 
accordingly dismissed the appeal. The 
learned District Judge was referred to the 
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Rahħan (1), but he distinguished that case 
on the ground that the authority there 
was a mukhtearnama where as in this cdse 
it was a vakalatnama. Having regard to 
the facts in the two cases, there “does not 
appear to us to be any substantial distins- 
tion between the two, and this was very 
properly conceded by the learned Pleader 
for the respondents In that case the Mukhtear 
was empowered by a mukhktearnama which 
did not contain his name and the same i3 
the case with regard to the Pleader before 
us. It would appear from the vakalainama 
“that it was merely a clerical error. The 
vakalatnama, as is so often the case, is 
written out in the names of five Pleaders 
but the name of Srish Chandra Goha does 
not appear among them. Overlooking this 
‘he appears to have accepted the vakalainama 
as if his name was contained in if, and 
he has written his acceptance on the bask. 
He is the only Pleader who has accepted 
it and he acted as if he was the 
only Pleader engaged. We think we 
may safely presume that he was engaged 
by the decree-holders in this matter. There 
is certainly no evidenze to the contrary; 
nor did the respondents take the objection 
before the lower Court that he had never 
been in fact authorized to make the appli- 
cation. The learned Pleader for the res- 
pondents had cited the case Mohammad Ali 
Khan v. Jasram (2), in which no doubt 
a contrary opinion was arrived at. But 
we think we ought to follow the sase decided 
in our own Court if that is, as we think, 
indistinguishab'e from the present. We 


think the simplest course will be to allow ` 


thisappeal set aside the orders of both the 
Courts below, and allow the amendment of 


the vakalatnama by the insertion of the 


name of Babu Srish Chandra Guha 
along with the Pleaders therein, named. 
Under the circumstances, we make no order 
ag to costs. 

Appeal allowed, 


INDJAN UASKS, 


‘could avoid ib. 
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CALCUTTA HIGH COURT. 
ÅPPZAL FROM APPELLATE Decree No. 2093 
or.: 915, 

July 19, 1917, 
Present:—Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. l 
Maharaja BIRENDRA KISHORE 
MANIKYA Bahadur—PLAINTIEF 
— APPELLANT 
VETSUS 

AHAMUD ALI AND orarrs—- Derenpanrs— 


RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 161, 167— 
Assignment of portion of rent payable to landlord 
tenure-holder, whether incwmorance. i 

The holders of a tenure, who had granted a miras 
(undér-tenure) of the entire tenure at a permanent 
rent of Rs. 45, sold by a conveyance to the mirasdar 
(under-tenure-holder) their right to receive rent to the 


, extent of Rs, 33 out of the Rs. 45 reserved as the 


miras rent, describing it in the conveyance as their 
malikana masahara, The tenure was sold in execution 
of a rent decree and the purchaser brought a suit for 
rent against the mirasdar, claiming the full yearly: 
rept of Rs. 45 originally reserved as the miras rent: 

Held, that what was assigned to the mirasdar by 
the conveyance was a portion of the rent payable to 
the holders of the tenure for the miras and nota 
portion of the tenure itself, and as such the assign- 
ment was an incumbrance within the meaning of 
section 161, Bengal Tenancy Act, which it wag 
necessary for the auction-parchaser to have annulled 
by a notice under section 167 of the Act before he 
Cp. 689, col. 1.] ao 


Appeal against the decree of the- Sub- 
ordinate Judge, Tipperab, dated the 22nd 
May 1915, confirming that of the Munsif, 
Comillah, dated the 3rd April 1914, 


Babu D..N. Chuckerbuity (with him Babu 
Romesh Chandra Sen), for the Appellant, 
Babu D. L. Kastgir, for the Respondents, 


JUDGMENT.—This appeal arises oùt of 
a’ suit for rent under the following circum- 
stances, 


16 appears that a brahmattar tenure was 
held by one Golak and Chandratarn within 
the zemindari of the Maharaja of Tipperah. 


- The latter brought a suit and obtained a 


decree for resumption of the lakhraj against 
Golak in the year 1862, but no rent was 
assessed onthe tenure atthe time. On the 
27th Marsh 1866, Golak and Chandratarn 
granted a miras to two persons at a perma- 
nent rent of Rs. 45. The latter sold the 
miras to one Abkjan Bibi on the 28th 
February 1871, On the 28rd August of the 
same year, Gola and Chandratarn sold 
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the right to receive rent to the extent of 
Rs. 33 out of the Rs. 45 reserved as the 
miras rent, which was described in the con- 
veyance as malikana masahara, to the then 
holder of the miras, Abkjan Bibi. Sab- 
sequently in the year 1875, the Maharaja 
sued Golak, Chandratarn as well as Abkjan 
Bibi for assessment of rent. The suit wus 
dismissed by the Court of first instance but 
was decreed on appeal against Golak and 
Chandratarn only and was dismissed against 
Abkjan onthe ground that sbe being au 
under tenant, she ought not to have been 
made a party to the suit. In that suit not 
only was the rent assessed but the Maharaja 
obtained a decree for arrears of rent, and in 
execution of that rent decree, the tenure held 
by Golak and Chandratarn was sold and 
purchased by the decree-holder, the Maharaja 
himself, in 1888. In 1893 a notice under 
section 167 of the Bengal Tenancy Act 
appears tohave been served upon the plaint- 
iffs, who are the beirs of Abkjan. No suit, 
however, was brought by the Maharaja to 
recover khas possession of the miras. He 
dispossessed the mirasdar and took possession 
himself. Thereupon the defendants brought 
a suit against him for declaration of their 
miras title and the suit was decreed. The 
question of rent, however, was not decided 
in that litigation. 

The present suit was instituted by the 
Maharaja on the 6th February 1913 for 
recovery of rent at the rate of Rs. 45 
against the defendants who represented 
Abkjan, the nwrasdar, The defence was 
that by the kobala hy which the malikana 
was soldto Abkjan on the 23rd August 
1871, the rent of the miras had been reduced 
from Rs. 45 to Rs. 12; that Golak and 
Chandratarn, the landlords, had not realised 
rent far more than Rs. 12 since the date 
of that conveyance and that iu any case the 
encumbrance not having been annulled, the 
Maharaja was not entitled to get anything 
more than Rs. 12 as rent of the miras. The 
Court below has given effect to these conten- 
tions of the defendants and the plaintiff has 
appealed to this Court. 


The question involvedin the appeal turns 
upon the determination of what was transfer- 
red by the conveyance dated the 23rd August 
1871. The kobala states that it was a sale 
of malikuna masahara of the permanent 
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mokuwrart jama (the miras), and ib purports 
to convey the profits to the extent of Rs. 33 
per year out of the fixed mokurrart annual 
profit or rent of Rs. 45 which is described 
as the annual malikana, It further states 
thatthe purchaser on being entitled to the 
said malikana of Rs. 83 in the right of the 
vendors will continue to enjoy the same 
down to their heirs with the right of gift and 
sale. The concluding paragraph of the kobala 
says that after deducting Rs. 33, the profits 
sold to the mireasdar, the latter would pay to 
the vendors and their heirs a malhkana of. 
Rs. 12 only and that the latler shall not be 
entitled to claim more than the said jama of 
Rs. 12, - 

We donot think that there was any re- 
duction of the jama of the miras ‘to Rs. 12, 
T'he teems of the document which we have 
quoted above go to show that there was a 
transfer of a portion of fhe rent or profits 
receivable from the mirasdar, although the 
effect of such transfer was that the mirasdar 
became thenceforth liable to pay an annual 
rent of Ks. 12 only to the vendor, Then 
the question ts whether there was any transfer 
of the lakhiraj right, or merely an assignment 
of-rent to Abkjan Bibi. There is nothing in 
the document to show that any portion of 
the resumed lakhiraj was transferred, 


It is contended, however, before us that 
the tenure having basen let out in meiras 
settlement permanently, the interest of the 
landlord was really nothing more than the 
right to receive rent from the mirasdar, so 
that Rs. 45, which is referred to in the 
document as the malikana, represented the 
entire interest which the landlord had in 
the property and that, therefore, when the 
brahmatiardars sold Rs. 38 malékana out of 
Rs. 45, they intended thereby to transfer 
their interest in the tenure to the extent of 
Rs. 33. But, in the first place, there is not 
a Single word in the document showing that 
the right of the vendors in the property 
itseif was going to be transferred. If it was 
intended to transfer any portion of the pro- 
perty, one would have expected the boun- 
daries of the property and the share which 
was transferred, stated in the document. 
Moreover there is nothing in the kebala to 
show that the purchaser of the malikana to 
the extent of Rs. 33 was to be liable for 
any portion of the head rent, that is, the 
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rent payable to the Maharaja. It is true 


that the rent had not been assessed at that 
time., But the lakhivaj had already baen 
resumed by the Maharaja and the parties 
surely expected: that the rent would be 
assessed on the property: and if there was 
a transfer of a portion of the property itself, 
meaning thereby the invalid lakhiraj pro- 
perty, there would have been some provision 
in the kobala for the purchasers being 
made liable fora part of the rent which 
might have to be paid to the Maharaja. It 
is contended that notwithstanding the 
form in which the property was conveyed 
and the expressions used in the kobil1 there 
was really a transfer of a portion of the 
property to the extent of 33/45; that the 
defendants, therefore, stond in the position 
of co-sharers of the mdrasdars Golak and 
Chandratarn; and that their interest also 
passed by the sale held in execution of the 
rent decree at which the plaintiff purchased, 
and in that case it was nota mere encum- 
brance within the meaning of section 161 
of the Bengal Tenancy Act.’ 


It appears, however, that the suit by 
the Maharaja in 1875 against Golak, Chandra- 
tarn and Abkjan was instituted afier Abkjan 
had purchased the malikana for Rs. 83. The 
suit was dismissed as against her on the 
ground that she was an under. tenant under 
Golak and Chandratarn, so that it was 
decided between the parties, so far back 
as 1275, that Abkjan’s interest was merely 
that of an under-tenant, although it appears 
that she produced the kebala by which she 
had purchased the maltkana from Golak and 
Chandratarn, 


For all these reasons we are of opinion 
that Abkjan bad not purchased any portion 
of the tenure itself but was an assignee of 
a portion of the m'r s rent payable to the 
lakhirajdars Golak and Chandratarn, This 
assignment of a portion of the rent, we 
think, was an encumbrance within the mean- 
ing of section 161 of the Bengal Tenaney 
Act and that being so, it was necessary 
for the plaintiff to have it annulled under 
the proyisions of section 167 of the Bengal 
Tenancy Act. That was not done. The 
plaintiff cannct, therefore, recover more rent 
than what Golak and Chandratarn had been 
realising before the sale at which the plaintiff 
purchased, 


did; 
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The appeal accordingly fails and is dis- 
missed with Costs. 
Appeal dis.nissed, 


Tatar Anan nan nging karanke 


LOWER BURMA CHIEF COURT. 
Cryin Revision No. 147 or 1916. 
June 5, 1917, 

Present:—Mr. Justice Maung Kin. 
PHAUNG THA RHI—Appuicant 
TETSU? 

Ml ME BAW— RESPONDENT. 

Maintenance—Father, whether bound to pay for 
medical altendance of child, 

A father who is paying maintenance for his child 
under the orders of a Court is not bound to defray 
the charges for the medical attendance of the child, 
unless he has expressly or impliedly contracted to 
pay the same. [p. 689, col. 2.] 


Mr. Kyaw Htoon, for the Applicant. 

JUDGMENT.—Mi Me Baw sued her for- 
mer husband Phaung Tha Rhi for Ra, 17.4.0, 
the amount of the medical bill tendered 
by the medical attendance of her son hy 
the defendant. The parties had been di- 
vorced, their son being taken by the mother 
while tbe father promised to pay her 
Rs. 10 per month for the maintenance of the 
child. The child fell ill and a doctor 
attended on him and then presented the 
above bill. According to the doctor he has 
been paid Rs. 6 by the plaintiff and there 
still remains Rs 11-4 O- unpaid. I do not 
understand how she came to sue for 17-4-0 
when she had paid only Rs. 6. She cannot 
sue for what she has not paid or for what 
she has paid, because the latter amonnt must 
have come ont of the monthly allowance. 
Even if she had paid the whole amount 
out of her own pocket, the monthly allowance 
having been spent on other requirements 
of the boy, there is uo obligation on the 
part of the father to pay fees for medical 
attendance, unless he has expressly or im- 
pliedly contracted to pay the same. 


In Mortimore v. Wright (1) it was beld that 
the moral obligation which a father is under 
to provide for his child imposes no liability 
to pay the debts incurred by the child 
and that he is notso Hable, unless he has 
given the child authority to incur them 
ər has contracted to pay them. 


(1) (1840) 6 M. & W. 482; 9 L. J, Ex 158; 4 Jug, 
465; 55 R. R. 704; 1515. R. 502, 
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In Fluck v. Tollemache (2) it was held 
that a father is not bound to pay. for clothes 
furnished to his son, without some contract, 
exptess or implied, on his part to do so. 

In Urmston v. Newcomen (3) the ques- 
tion was whether a father deserting his 
infant child would be Hable in assumpsit 
to a party who supplied the child with 
necessaries, no further proof of contract 
being given. It was held that. no such 
action can be maintained, if the father had 
reasonable ground to suppose that the child 
was provided for. 

The above authorities seem to me to be 
against the plaintiff, even if she could 
prove that, the monthly allowance not 
being available for the purpose of paying 
the bill, she had paid the whole of the 
amount of her own pocket. 

The application is allowed and the decree 
of the lower Court is set aside. J shall, 
however, make no order as to costs of this 
application, as I think the defendant, being 
able to. pay, as he is a well-to-do broker, 
should have - sonsidered himself morally 
bound to ray. 

Application allowed. 


(2) (1828) 1 Car. & P. b; 8 R. R. 765 
(8) (1836) 4 Ad. & E. 899,6 N.&M, 4545 L J. 
K. B. 175; 111 E. R. 1022; 43 R. 


R. 514, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decre No. 1646 
or 1914, 

July 12, 1917. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

OLI SHA AND oTHERsS~—DEFENDANTS~—~ 
APPELLANTS 
VETSUS 
FARID SARDAR anv OTHERS— PLAINTIFFS 
AND NILA SHAH AND OTHERS— DEFENDANTS 


RESPONDENTS. 

Possession, suit for, on declaration of title—Defendant 
admitting land to be joint, but pleading separate title 
‘on allegation of partition—Burden of proof. 

.. In answer to a suit by the plaintiffs for khas pos- 
session on declaration of their title to a two-thirds 
share of a land, on the allegation that they along with 
one of the defendants joined in purchasing certain 
lands which included the land in suit, the defendants 


tg 
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alleged that the land had long ago been partitioned 
and that the disputed portion had fallen to their share: 

Held, that the burden lay upon the plaintiffs to 
prove their title, notwithstanding the defendants’ 
plea that the land was originally included within a 
joint property and on partition fell to their share. [p. 
691, col, 2.) 


Appeal against the decree of the District 
Judge, Rajshabye, dated the 8lst March 
1914, reversing that of the Munaif, Naogaon, 
dated the 10th February 1903, 


FACTS material to the report will appear 
from the following extract from the judgment 
of the lower Appellate Court :— 


“The question that arises in this appeal is 
whether the plaintiff, suecessor-in-interest of 
one Sabu, and one Hakim can get a decla- 
ration that they’° each have one-third 
share in the land in suit. The lower Court 
decided the case against them and they have 
appealed. 


Plaintiff's case stated briefly was that 
in 1281 Nidhi, Sabu and Hakim of Gan- 
dharbapur came to the village of the lands 
in suit and jointly brought some land of 
three villages under “gultivation. They had 
one-third share of these lands each while they 
were joint. Lands in suit were leased to 
the tenants defendants on two occasions. 


Defence admits the arrival of the three men 
in 12&1 and taking up lands but says that 
there were partitioned as soon as they came 
under cultivation, that is, in 1281 very soon 
after their arrival. 

From the evidences of the original 
plaintiff and Mokim (successor of Hakim) 
the lower Court, putting plaintiffs case 
in the most favourable light, has found 
that both the cases as stated are incorrect 
and that in fact the partition took place 
gradually, 7z.¢., as land was oultivated, but 
that at any rate as all the other land was 
partitioned long before 1307 there is no 
reason fo suppose that this small portion 
would have been left ejmalz but that it 
must have been partitioned also. In 
coming to this last finding he shifted the 
burden of proof on to the plaintiff and 
under the circumstances I think he was 
not right in doing so. 

The land having been originally joint the 
burden of proof was clearly on defendants 
to show that Nidhi got it on partition, wuh 
they have not been able to do so.” 
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PROSUNNA DEB RAIKAT V. PANCHEKOWRI MAJUMDAR, 


Babu Surendra K. Bose (with him Babu 
Phanindra Lal Moitra), for the Appellants. 

Babu Bimal Chandra Das Gupta, for the 
Respondents. 


JUDGMENT.—It is common ground 
between the parties to this suit that three 
persons Nidhi, Suba and Hakim, who were 
related in some degree to each other, joined 
in purchasing in the year 1221 certain 
land, including the land in dispute. The 
plaintiffs, the respondents before us, are 
the representatives of Suba and Hakim. 
The representatives of Nidhi are described 
by the District Judge as pro forma defend- 
ants, but it appears from the judgment 
of the Munsif that they, as well as the 
tenant defendants, contested the suit. 

‘The plaintifis brought the suit for a 
declaration that they were entitled be- 
tween them as heirs of Suba and Hakim 
to a two-thirds share of the disputed land 
and for khas possession to the extent of 
the share claimed. The defendants alleged 
that the land purchased in 1281 had long 
ago been partitioned and that the disputed 
land had fallen to Nidhi’s share. 

The suit was dismissed by the learned 
Munsif whose decree, however, was reversed 
by the learned District Judge on appeal. 
The respondent tenants claim under a 
settlement or under-settlements from Nidhi, 
and both the Courts have found that the 
lands originally purchased had been parti- 
tioned before these respondents were setiled 
upon if and certainly long before 1307, the 
date to which the plaintiffs ascribed the 
lease of the kha land. -Having some to 
that finding in agreement with the learned 
Mansif, the learned District Judge states 
the questions for decision as follows :— 


“The point is, however, whether allowing 
that plaintiff’s story as regards the parti- 
tion is incorrect, there is anything to show 
that Nidhi or his successor got the lands in 
suit on partition.” 


Now, the plaintiff’s story as regards the 
. partition was that it took place in 1307 
after the settlement of the disputed land 
with the respondent-tenants. That- story 
was clearly rejected and it is difficult to 
see why its rejection should shift the 
barden of proof on to the defendants in 


‘and decree 


the burden was upon the plaintiffs to 
prove their title. The learned Judge, 
however, as is apparent from the modein 
which he stated the point for decision, placed 
the burden on the defendants. That he 
did so is confirmed by his further observa- 
tion that “the land having been originally 
joint, the burden of proof was clearly on 
defendants to show that Nidhi got it on 
partition but they have not been able to 
do so.” We are of opinion that the learned 
Judge’s mode of dealing with the burden 
of proof was erroneous. 


Then the Judge goes on to say:— Both 
sides clearly set up a false case: so it 
devolves upon the Court to extract as 
much truth as possible from the materials 
before it and plaintiffs no more than 
defendants can be confined to their original 
gase,” 


The judgment, read as a whole, seems 
to us to show that if the Judge had 
recognised that the burden of proof lay 
on the plaintiffs, he could not have 
arrived ata deaisionin their favour. 


In the circumstances, we are of opinion 
that it would be idle to remit the appeal 
to be re-heard and that the course that we 
oughtto take is to seb. aside the judgment 
of the District Judge and 
restore the judgment and decree of the 
Munsif with costs of this Court and of 
the lower Appellate Court. We order 
accordingly. 


Order set aside. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrne No. 1450 
or 1915. 

February 14, 1917. 
“Present:—~Myr. Justice Fletcher and 
Mr. Justice Richardson. 

Kumar PROSUNNA DEB RATKAT— 
PLAINTIFF—ÅPPELLANT 
VETSUS 
PANCHKOWRI MAJUMDAR AND ANOTHER 


aa DEFENDANTS — RESPONDENTS. 
Landlord and tenant—Tenancy, sub-division oj, 


the suit. According to the ordinary rule, whether creates new tenancies—Intention of parties, 


~ 
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The mere sub-division of an old tenancy into 
several tenancies with apportioned rents is not 
sufficient to create new tenancies. The answer to 
the question whether new tenancies have been 
created by the sub-division depends upon the inten- 
tidn of the parties. No inflexible rule apart from 
intention can be laid down. [p 692, col. 2.] 

Mulluk Chand Das v. Satish Chandra Das, 8 Ind. 
Cas. 206; 11 C, L J. 56; 14 C. W. N. 3385, followed. 


Appeal against tbe decree of the District 
Judge, Dinajpur, dated the 19th March 
1915, reversing that of the Assistant Settle- 
ment Officer, Jalpaiguri, dated the Sth 
July 1914. 


FACTS of the case appear from the judg- 
ment. 

Babu Dwarkanoth Chuckerbulty (with him 
Babu Upendra Lall Rey), for the Appellant.— 
The tenancy in question was sub-divided in 
1868 and so the original tenancy, which 
was found to have been created before the 
date of the Permanent Settlement, came to 
be held at an apportioned rent. The sub- 
division of the original tenancy in 18€8 
created a new tenancy. The learned Judge 
has reversed the decision of the Assistant 
Settlement Officer on the strength of the 
ruling reported as Bisseswar Ray Chowdhry v. 
Rajenda Kumar Singha 11), but clearly. Bisses 
war Ray Chowdhry v. Rajenda Kumar Singha 
(1) has no Application to the facts and 
circumstances of the present case. 


Babu Brojo Lall Chuckerbutty (with him Babu 
Bhupendra Chandra ‘Guha’, for the Respond- 
ents.—-There is no question of separate 
tenancy here. The other side argues on a 
footing not covered bythe pleadings. Can 
the presumption be got rid of by reason 
of the sub division in 1868 of the original 
tenancy, which was created before the Perma- 
nent Settlement came into existence? The 
other side says there was sub-division and 
it strongly relies on that, bot it has not 
proved intention. Mulluk Chand Das v. Satish 
Chandra Dus (2) shows that there must 
be a clear finding as to the intention of 
the parties as to whether they wanted the 
creation of new terancies or not. In any 
event, urder the circumstances, there cught 
to be a remand. 

Babu Dwarkanath 
called upon to reply. 


Chuckerbully was cot 


(3) £& Ind Cos. 228; 18-C. W, N. 949. ! 
(2) 3 Ipd. Cas. (Bj 11 O. L J. 56; 14 C, W, N, 285. 


JUDGMENT. 


FLETOHER, J.—This is an appeal from a 
decision dated the 19th March 19.5 of the 
learned District Judge of Dinajpur sitting 
as a Special Judge appointed under the 
provisions of the Bengal Tenancy Act, revers- 
ing the decision of the Assistant Settlement 
Officer of Jalpaiguri. The proceeding which 
was before the learned Judge was a pro- 
ceeding on an application made for assess- 
ment of rent. The defence was that the 
rent was not liable to enhancement. It 
has been found that originally the tenancy 
was created before the date of the Perma- 
nent Settlement. The evidence showed and 
it was the common case that in the year 
1868 the tenancy was sub divided and that, 
on that sub-division, the origiral tenancy 
came to be held. at'an apportioned rent. 
The Assistant Settlement Officer, having 
regard to the decision of this Court in 
existence on the date of .the hearing of 
the application, namely, a decision of Mr. 
Justice Sharfuddin and Mr. Justice Coxe, 
came to the conclusion that a mere sub-° 
division was sufficient to create a new 
tenancy. That ease, after the date of the 
decision of the learned Assistant Settlement 
Officer, received judicial comment in the 
case of Bisseswar Ray Ohowuhry v. Rajenda 


` Kumar Sangha (1), and the learned Specia: 


Judge applying that case has reversed 
the decision of the Assistant Settlement 
Officer. In my opinion, the learned Special 
Judge in reversing the decision of the 
learned Assistant Settlement Officer failed 


“to make a material finding. The tree rule 


is laid down, I think, 
Mulluk Chand Das v, Satish Chandra Das 
(2), and the rule that is laid down 
there is this: that when lands of a tenancy 
have been sub divided, if a question arises 
whether new tenancies have been created, 
the answer must depend upon the intention 
of the parties. No inflexible rule apart from 
intention can be laid down. It was, there- 
fore, essential for the learned District Judge 
to some to a finding whether the parties 
intended that, when this tenancy was sub- 
divided in 1865, the old tenancy should 
exist with the rent apportioned or whether 
what was done amounted to the creation 
of four new tenancies. The learned District 
dudge haying failed to come to any findirg 


in the ease of 
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on that part of the case, his decree must 
be set aside and the case must go back 
to him, to re-hear the appeal and make 
a proper finding as to what was the in- 
tention of the parties when the tenancy was 
sub-divided and then to make a proper 
decree according to law, Costs will abide 
the result of the re-hearing before the learned 
District Judge, 
RicHaR:son, J.—I agree. 


Case sent back. 





PATNA HIGH COURT. 
FULL BENCH. 

Civin Rererence No. 17 or 1917, 
July 3, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Jrstice Chapman and 
Mr. Justice Jwala Prasad, 
MOHAMAD SADIK— PLAINTIF f — 
APPELLANT 
versus 
AMIYA NATH DUTT—Derervant— 


ReSsPONLENT. 

Stamp Act (IT of 1899), s. 2 (5)—Bond or promissory 
note—Aitestation——Ambiguity— Construction of docu- 
ment— Evidence —Penalty. 

A document whereby a person has obliged himself 
to pay money to another and whichis neither pay- 
able to order or bearer nor attested by a witness is 
not a bond within the meaning of section 2 (6) of 
the Stamp Act. 

Where the question is whethera document is a 
bond ora promissory note within the meaning of the 
Stamp Act and an ambiguity arises as to its attesta- 
tion by a witness, it is permissible to look only at the 
document itself. Evidence cannot be referred to for 
the purpose of determining the character of tho 
document, 


Where a question of penalty is involved in the 
matter of the stamping of an ambiguous document 
and there can be tio alternative explanatious relat- 
ing to the character of the document, the one more 
favourable to the excentant should be preferred, 


Civil reference made by the Subordinate 
Judge, Cuttack. 


Mr, Sultan Ahmed, Government Advocate, 
for the Crown. 

JUDGMENT.—This isa reference under 
section 60 of the Indian Stamp Act. The 
learned Subordinate Judge making the 
reference suggests that the stamp duty 
payable upon the instrument is that payable 
upon a bond. A bond has been interpreted 
in the Act to include, among other fhings, 
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an instrument attested by a witness not 
payable to order or bearer, whereby a person 


obliges himself to pay money to another. 
The document is an instrument whereby a 


. person bas obliged himself to pay money to an- 


other and it is not payable to order or bearer. 
In order to determine whether it is attested 
by a wilness or not it is permissible te 
look only at the document itself, Evidence 
eannct be referred to. At the foot of the 
document there occur the letter and words 
“W by Chintamon Jena, Mirya Bazaar, 
Cuttack” with the date. “W by” may mean 
either written by or witnessed by. Of 
these two possible alternatives that more 
favourable to the execulants must be prefer- 
red, for a question of penalty is involved. 
We accordingly adopt the alternative | writ- 
ten by.” The occurrence of the words 
“written by” followed by a name affords no 
foundation for saying that the instrument has 
been attested by a witness. It is probably 
merely the certificate of the seribe that 
the document was written by him. This 
view is supported by the fact that this 
writing occurs at the bottom of the document 
and not at ‘the top where the signatures 
of the executants are. We find that the 
document was not attested by a witness 
and we accordingly decide that the instru- 
ment is nota bond and that the stamp 
of one anna which has been affixed to it 
is sufficient. 
Reference answered offirmatively, 


CALCUTTA HIGH COURT. 
APpRaL FROM ORIGINAL Decree No, 515 
or 1914. 

June 21, 19.7, 
Present:—Justice Sir Asutosh Mockerjee, Kr., 
and Mr. Justice Walmsley. 

Srimatt SURAJUBALA DASSI AND 
OTHERS — PLAINTIFFS — APPELLANTS 
VCETSUS 
JAGESWAR RAI AND OTHERS— DEFENDANTS 


— RESPO DENTS. 
Cowit Fees Act (VII of 1870), s 7, ch IV (f)— 
Administration andaccounts, suit for—Court-fee payable, 
A suit for administration and accounts in respect 
of an estate is in essence a suit for accounts within 
the meaning of section 7, clause IV (f), of the Court 
Fees Act, 1870. Ro the plaintiff in such a sujt js 
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Competent to value the claim for accounts approxi- 
mately and’ to pay Court-fee thereon but is not 
bound, to pay ad valorem Court-fee on the value of 
the estate. ,,[p. 694, cols. 1 & 2.] ; 

of the 


-~ Appeal against the decree 


Officiating Subordinate Judge, second Court,. 


. Hooghly, dated the 24th June 1914. 

Babu Brojo Lal Ohakraverty (with him 
, Babu Biraj, Mohan Mojumdar), for the 
„Appellants. 

Babu Mon Mohon Bose, for the Respond- 
ents, 


JUDGMENT, —This is an apes by the 
plaintiff against an order of rejection of 
the plaint, -in a suit instituted by her 
against the executors of the estate of her 
father-in-law for administration, for accounts 
and for other incidental reliefs. She 
stated that the value of the estate left by 
her fathér in-law was Rs. 30,000, but she 
valued the claim for accounts at Rs. 100. 
She paid Court-fees ad valorem on this sum 
of Rs. 100 and also paid an additional sum 
of Rs. 10 apparently on the ground that 
the claim-for administration was incapable 
of accurate valuation, at least at that 
stage. The defendants contended that the 
Court-fee paid by the plaintiff was inade- 
quate and that the suit could not consequently 
proceed. Their argument in substance was 
that, as for purposes of jurisdiction, the 
plaintif had valued the snit at Rs. 30,000, 
she was- bound to pay Court-fees upon that 
valuation. The Subordinate Judge there- 
upon framed an issue to the following effect: 
“Has the plaint been insufficiently stamped P” 
On the trial of this issue, he held that 
the plaint was insufficiently stamped and 
called upon the plaintiff to pay additional 
Court-fees of Rs. 965. This order was not 
carried out, with the consequence that the 
plaint wasrejected. In our opinion the view 
taken by the Subordinate Judge cannot be 
supported. 

The desision of the Bombay High Court, 
in the case of Khata v., Adan 
Husenally Vasi (1),-shows that a suit for 
administrations and account isin essence a 
suit for ‘accounts within the meaning of 
section 7, clause IV (f), of the Court Fees 
Act, 1670 and that ina suit of this desorip- 
tion the plaintiff is competent to value the 


(1) 29 Ind. Cas. 949; 59; B. 645; 17 Bom. L. R. 
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approximately and to 
Sir Basil Soott, C. 


claim for accounts 
pay Court-fees thereon. 


. J., pointed ont that if ultimately a dderee 


should be passed in favour of the plaintiff 
for a larger amount than that covered by 
the Court-fees already paid, the plaintiff 
would be precluded by the provisions ‘of 
section 11 of the Court Fees Act from execut- 
ing such decree until the fee payable on the 
whole amount of the decree had been paid. 
This view is confirmed by a reference to 
Form 43 of Schedule I of the Civil Procedure 
Code of 1908 and was adopted by this Court 
in Sasi Bhushan Bose v. Manindra Chandra (2), 
which arose out of a suit for administration 
and accounts brought by one of the 
creditors of a debtor against the trustee 
of his estate. A similar position had been 
accepted as sound in the earlier case of 
Satya Kumar Banerjee v. Satya Kirpal 
Banerjee (3). > We are clearly of opinion 
that adequate Court-fees had been paid 
upon the plaint, which could not consequently 
have been rejected, 

The result is that this appeal is allowed, 
the order of the Court below set aside and 
the ease remitted to the Subordinate Judge 
in order that it may be tried on the merits. 
An order will be made in favour of the 
plaintiff-appellant under section 18 of the 
Court Fees Act entitling her to obtain a 
return of the Court fees paid on the 
memorandum of appeal presented to this 
Court. The appellant is entitled to her 
costs both here and in the Uourt below. 
We assess the hearing fee in each Court at 
two gold mohurs. 


Appeal allowed, 
(2) 38 Ind. Oaa. 835; 240. L. J. 448; 210. W.N. 
810 


(3) 3 Ind. Cas, 247; 10 0. L. J. 508. 
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CALCUTTA HIGH COURT. 
Rore Nisi No. 65 or 1917, 
February 26, 1917. 

Present:—Mr, Justice Beachcroft and - 
Mr. Justice Walmsley. 
- BEHARI LAL BISWAS—Pertitionrer 
versus . i 
NASIMANNESSA BIBI— 


“" Opposite PARTY. ~: 
Patni Regulation {VIII of 1819), 5. 18— Ten of 
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depositor for rent paid to superior landlord— Transfer 
of Property Act (IV of 1882), s. 72, applicability 
of, to deposit under 8. 18 of Regulation VIII of 1819. 

The holder of a tenure under a patni, whois in 
possession under section 13 of Regulation VIII of 
1819, has not a lien under that section for the 
amounts paid by him as rent to the superior land- 
lord for the years during which he has been in 
possession, so that he is not entitled to add to his 
demand the amount of rent so paid. [p. 695, col. 2.] 

Section 72 ofthe Transfer of Property Act has 
not given a new power to the mortgagee and is not 
applicable to such a case. [p. 696, col. 1.] 

While the holder of a tenure nnder n paini was in 
possession of if under section 13 of Regulation VIIL of 
1819, the patni was sold under the Regulation and 
the purchaser offered to pay. to the tenure-holder 
the amount still due to him out of his original deposit: 

Held, that the purchaser of the patni was entitled 
to recover possession of it on re-payment only of the 
sum which was still due to the tonure-holder out 
of his original deposit, but it was not necessary for 
him to re-pay the amounts of rent paid by the tenure- 
holder to the superior landlord for the years during 
which he wasin possession, for the tenure-holder had 
no right to retain possession until he had reconped 
himself for such payments of rent. [p. 696, col. 1.] 

_ Rule against the orderof the District Judge, 
Nadia, in Miscellaneous Appeal No. 52 of 
1916, 

Babu Provas Chandra Mitra, (with him Babu 
Turakeswar Pal Choudhuri), for the Petitioner. 

Babu Ram Chandra Majumdar, (with him 
Babu Probodh Chandra Chatteriee), for the 
Opposite Party. 


JUDGMENT, 


Beacacerort, J.—The petitioner is the holder 
of a tenure under a patni tenure. In 1309 
in consequence of a default by the patnidar 
the petitioner deposited the patní rent in 
- order to save his tenure and was putin posses- 
sion of the paint under section 13 of the Patni 
Regulation to discharge his lien. The 
interest of the superior landlord was sub- 
sequently transferred and in May last the 
pa'ni was sold at the instance of the new 
landlord, inspite, the petitioner says, of his 
having deposited the amountdue as patni rent. 
The petitioner has brought a suit to have the 
patni sale set aside and pending suit applied 
for an injunction to restrain the opposite 
party, the’purchaser of the patni, from taking 
possession. 


The Munsif issued an injunction as prayed, 
but on appeal the District Judge ordered the 
injunction to be dissolved on the opposite 
party depositing, as she offered to do, the 
amount. still due to the petitioner out of his 
original deposit, which he says has not yet 
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been realised. The petitioner has obtained 
this Rule.calling on the opposite party to show 
cause why the District Judge's order 
should not be set aside and why an injunction 
should not issue. 


The grounds urged in support of the 
application are shortly that the petitioner has 
been in possession of the paini ever since 
1909, that the balause of convenience is in 
favour of his -being retained in possession, 
because not only has he not susceeded in fully 
collecting rent from the tenants, but as he has 
been paying the superior landlord’s rent for 
a numter of years he has to recoup himself 
for such pay mente, which amount to something 
like Rs. 10,000, and he is entitled to retain 
possession of the piin: until he has recouped 
himself, and finally, that if he succeeds -in 
his snits he will be very much embarrassed 
and there will be a serious somplication of 
accounts if he is dispossessed now. 


The last argument may be applied with 
equal force if the opposite party is successful 
in the suit. She has already been kept out 
of possession for nearly a year since her pur- 
chase and will shortly again have to pay the 
paint rent, while up to date she kas had no 
return on her purchase money. 

_ Prima facie the petitioner’s rights have 
been secured by the order which the learned 
Judge has made, Under section 13 of the 
Patni Regulation the defaulter can recover his 
tenure onre-payment of the advance made 
with interest, or on proof that the advance 
has been realised from the usufruct. But an 
attempt has been made, relying on the provi- 
sion in clause 4 of section 13, to the effect 
that the person making the advance has a 
lien as if the loan had been made on mort- 
gage, to establish the position that the person 
making the advanae is entitled to add to his 
demand the rent paid to the superior landlord 
for the years during which he has been in 
possession. The argument is based on 
section 72 of the Transfer of Property Act, 
which declares the right of a mortgagee to 
take the necessary steps to preserve the mort- 
gaged property. An exactly similar attempt 
to add payments on account of the patni rent 
to the debt was made in the case of Lala 
Bharub Chandra Karpur v. Lalit Mohun Singh 
(1), and proved unsuccessful. It is argued 


(1) 12 0. 165; 6 Jnd, Dec. (xN. e.) 126, 
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for the petitioner that the incidents which 
gave rise to that suib occurred before the 


passing of the Transfer of Property Act, and,. 


therefore, that decision must be taken to bave 
been modified by section 72 of the Act. Iam 
not aware that that section’ has given a new 
power to the mortgagee in possession, and 
the same view of section 13 of the Patni Regu- 
lation was taken in Ramiiban v. Taj-ud-din (2) 
and Jakhonull Mehera v. Saroda Prosad Dey 3), 

For the purposes of this Rule 16 is not 
necessary to say more. I must, however, 
guard myself from being understood to hold, 
because I have dealt with the merits, that 
the application is maintatnable under section 
115, - Civil Procedure Code. The opposite 
party objected that it was not, but in the view 
which I take of the merits of the application 
it is unnecessary to express any .opinion on 
that point. 

I think the Rule should be discharged with 
costs, five gold mohurs. 

WALMSLEY, JI.—I agree. 


. Rule Pe aia 
(2) 9 Ind. Cas, 489; 15 0. W. N. 404, 
(3)7 0. L.J, 604. 


- LOWER BURMA CHIEF COURT. 
Seconp Cryin Arrear No. 77 or 1916. 
May 80, 1917. 
Present:—Mr Justice Maung Kin. 
P. T, CHRISTENSEN — APPELLANT 
versus 


J. H. CASTOR— Responpant. 

Defamation— European called “native” — Journalistic 
communication termed “rubbish” —Evidence dct (I of 
1872), s. 55—Character, evidence as to, reler ancy of. 

Calling an European or Angilo-Indian a “native” 
is not defamatory, though it may be grossly abusive. 
[p. 696, col. 2. ] 

To describe a journalist’s communication as rubbish 
is defamatory, because the imputation conveyed 
by the word affects prejudicially his capacity as 

`a journalist. [p. 696, col. 2 ] 

In civil cases the fact that the character of any 
person is such as to affect the amount of damages 
which he ought to receive is relevant, but evidence 
may be given only of general character and not of 
particular acts by which character is shown. [p. €97, 
col. 2] 

Mr. McDonnell, for the Appellant. 


Mr. Wiltshire, for the Respondent, 


JUDGMENT.—-This appeal arises out of 
a suit for damages for’ defamation, 
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The defamatory matters complained of 
are contair ed in the articles marked Exhibits 
A,B, C and D. 

The finding of the lower Courts is ‘nat all 
the four articles contain defamatory state- 
ments of and concerning the plaintiff. But 
in regard to the article contained in Exhibit 
D the Divisional Court is of the opinion 
that it did not exceed fair comment upon 
plaintiff’s conduct. 

Before me there is no question that 
Exhibit A is not defamatory. But it is cou- 
tended that Exbibita B and C are not. 

* In Exhibit B the plaintiff is described as 
a “native.” It is contended that it may be 
insulting to call an European or Anglo- 
Indian a “native”, butit is certainly not 
defamatory within the meaningot Explanation 
4 to section 499 of the Indian Penal Code. 
According to Gour, it would seem that ifa 
person were tocall an European an Eurasian 
cr half-caste or a pickaninny, the latter could 
not be said to suffer in his caste, though 
the epithet might be resented by him as 
insulting to bim. I wonld, therefore, hold 
that Exhibit B is not defamatory, though 


"it may be grossly abusive. 


In Exhibit C the defendant describes 
the plaintifs communications as “rubbish.” 
It appears the plaintiff had addressed the 
defendant certain communications and the 
latter had replied by inserting a paragraph 
in bis newspaper in which he said that 
they were rubbish To describe a jonrnalist’s 
commpbnicatiors as ‘rubbish’? must be held 
to ke dcfamatory, because the imputation - 
conveyed by the word affects, and that 
prejudicially, the | plaintiff’s een as a 
journalist. 

The rest point argued 1 is that the lower 
Aprellate Con:t erred in not remanding the 
case to the Ccurt of first instance to Lave 
evidence recorded on certain points affecting 
the plaintifi’s ecndact asa jcurnalist, namely, 
(1) the allegaticn in paragraph 6 (1) of the 
written statement regarding the Moulmein 
ghairyuollahs’ strike cf 1913, and (2) 
that regarding a letter said to have been 
written by the plaintiff to one A, Mamea, 
inasmuch as these were matters which, if 
proved, will go in mitigation of damagcs, 
The contention in regard tothe second point 
relating to the letter to Mamsa was given 
up after some argument, as ib was discovered 
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ona reference to the letter, which was on the 
file but whioh Counsel for defendant had 
not nead, thatit contained nothing which 
might cause any harm to the plaintiff’s 
character. So that we have only left 
one’ particular; the plaintiff's conduct in 
connection with the gharrywallan;’ strike. 
The Court of first instance rejected evidence 
on this point following Scott v. Sampson (1), 
which lays down that particular instances 
of plaintiff’s bad conduct prior to the date 
of the libel caunot be proved, though the 
fact that he had a general bad character may 
be given in evidence in mitigation of damages. 
In support of his contention, Mr. McDonneil 
sited Laidman v. Hearsey (2). That was a 
criminal prosecution in which the plaintiff 
was a judicial officer. The alleged. libel 
accused him of (1) having, upon a particalar 
occasion, used abusive language to certain 
respectable native litigants appearing before 
him in Court, and (2) having upon other occa- 
sions (not specified) treated other respectable 
natives (not named) “in a similar manner.” 
At the trial the complainant was asked 
by the defendant’s Counsel: “Will you swear 
that you have never in Court used avy offen- 
sive expression to any native of the country?” 
and the question was allowed, notwithstand- 
ing strenuous protests on the part of the 
complainant’s Counsel. Later, when the Ist 
witness for tte defence was in the witness- 
box, the defence Counsel asked the question: 
“Have you ever heard the complainant use 
abusive langnage in Court to natives who 
had to appear before him?” Counsel for the 
complainant objected. The Court held that 
the question must be allowed, first, because 
it relates to the question, what is the repu- 
tation which the defendant is said to have 
harmed; and, secondly, because it must be 
gathered from the document containing the 
alleged libel asa whole, whether it shows 
a malicious intention or not. Inthe course 
of the argument Counsel for the complainant 
said:— Assuming that a man’s character 
is bad, that cannot justify another in making 
false statements concerning him,” The 
learned Judge (Petheram, OC. J.) replied: 
“If this were a civil action, the case might 


(L) (1882) 8 Q. B. D. 491; 61 L. J. Q. B. 3880; 46 
L. T. 412; 50 W. R. 541; 48 J. P. 498, 

(2) 7 A. 906, A. W. N. (1885) 272; 4 Ind. Deo 
(Ny. 8.) 994. 
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ba different. Bat here you put the law 
in motion against a man whom you accuse 
of committing a crime, and with a view 
to his punishmant.” So that apparently 
the learned Judge considered that the rule 
might be different in a civil case. The 
case before me is a civil case. I cannot, 
therefore, follow a ruling come to having 
regard to the fast that the case waa a crimi- 
nal and not a sivil case. Scott v. Sampson 
(1) has been followed in Wood v, Cow (3) 
and Mangena v. Wright (4), and section 55 
of the Hvidence Act appears to me to be 
to the sama effact as Scott v. Sampson (1), as 
if provides that (in civil cases) the fact 
that the character of any person is such 
as to affect the amount of damages which he 
ought.to receive is relevant but that evidence 
may be given only of general character and 


‘not of particular acts by which character is 


shown. I would, therefore, hold that the 
evidence sought to be admitted of the charac- 
ter of the plaintiff in connection with the 
particular occasion, the gharrywallahs’ 
atrike, is not admissible. 

The next point urged is that the Divi- 
sional Court should have remanded the case 
to the Court of first instance to have evidence 
of general bad character admitted, inasmuch 
as it held that it was wrong to disallow the 
question put to Mr. Stewart, a witness for the 
defence, as to what was the plaintiff’s general 
reputation in Moulmein as a journalist. I 
do not find the plaintiff asked a single gues- 
tion as to his general reputation as a journal- 
ist and the point was raised only for 
tbe first time, when Stewart appeared as a 
witness for the defence. For this reason 
alone I would reject the question. 

Lastly, it is contended that the Divisional 
Court was wrong in not holding that the 
plaintiff’s own admission that he had written 
a letter to himself and published an edi- 
torial note thereon shows that he was 
guilty of gross professional misconduct as 
a journalist. The learned Judge of the 
Divisional Court observes on this part of 
the case:— The ruse was a harmless one and 
done with thé object of being able to write 
an editorial note in reply, and Iam unable 
to hold that it amounted to professional 


(3) (1887) 4 T. L. R, €52 at p. 655. 
(+) (1909) x K. B, 958 at p. 979; 78 L.J. K. B. 
100 L. T. 660; 54 S. J. 485; 45 T. L, R., 584. 
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misconduct.” I do not think that there are 
sufficient materials upon which the Court 
can gay with any decree of certainty that 
the plaintiff’s conduct in this respect is un- 
professional. However that may be, his 
admission of baving done one act which may 
be unprofessional according to the most 
scrupulous of journalists cannot be pleaded 
in justification of a libel which is contained 
in Exhibit A, which Mr. McDonnell admits 
is correctly described by the learned Divi- 
sional Judge as follows:—“In Exhibit A 
the appellant clearly implied ‘that 
respondent was habitually guilty of dis- 
honourable and unprofessional conduct and 
was by habit a jourralistic Har and a 
writer of low and scurrilous articles.” The 
defendant is bound to prove that the whole 
of the libel is substantially true in order to 
succeed on the plea of justification. 

The defendant has failed on all the points 
raised before me except that as to Exhibit 
B, which I have held is not defamatory. The 
question then arises as to whether the 
damages awarded by the lower Courts should 
be reduced. I think Exhibit B is the least 
important part of the attack on the plaint- 
iff and there is no reason to think that the 
lower Courts would have granted less than 
they did if they had been of the same opinion 
as this Court in the matter cf this Exhibit. 

I dismiss the appeal with costs. 


Appeal dismissed. 


Pembuangan 


CALCUTTA HIGH COURT. 
A PPRAL FROM APPELLATE Decree No, 2382 
or 1915. 
June 18, 1917. 

Present:— Mr. Justice Fletcher and 
Mr. Justice Newboald. 
SURENDRA KRISHNA ROY CHOU- 

DHURY AND corners— Derenpants 
— APPELLANTS 
versus 
PEARY MOHAN ROY—P.aistirr— 


RESPONDENT. 

Bengal Tenuncy Act (VII of 1885), s. 106, suit 
under-—Possession— Title, question of, whether can be 
gone into. 

In a suit under section IC6cf the Bengal Tenancy 
Act where the dispute is between rival proprietors, 
the question of possession isthe only matter that 


should be gond into. As regards other parties’ claim 
the Court is not limited to the question of possession. 
[p. 700, cols, 1 & 2. ] 


Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 25th June 
1915, affirming that of the Settlement Officer 
of that District, dated the 14th April 1914, 

FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the lower Appellate Court: — 

“In the suit out of which this appeal has 
arisen the plaintiff Peari Mohan Roy sued 
under section 106 of the Bengal Tenancy 
Act for a declaration that the plaintiff him- 
self was the sole holder of the lands in suit 
as auction-purchaser of the said lands sold 
in execution of a decree obfained upon a 
security bond, dated 30th November 1899; 
executed ty defendant No. 7 in his favour. 

“The defense of deferdants Nos. 1 to 6 
was that the security bond was superseded 
by a kistibund? whch was alleged to have 
been executed by defendant No. 7 in favour 
of plaintiff on the 15th of Fulgun 1314 and 
in consequence of this the plaintiff's decree 
in execution of which the plaintiff purchased 
became ineffectual and inoperative. They 
further contended that the secur.ty bond upon 
which the suit was based could not be con- 
sidered as a mortga e bond and that defend- 
ant No. 7 bad executed a mortgage bond 
along with his brother Probodh Chandra and 
his mcther in their favou‘, and they there- 
upon obtained a decree on this morigage- 
bond and in execution cf this decree the 
disputed prorerly was sold at auction and 
purchased by them and consequently they 
alone should be considered to be the holders 
of the property in question. 


Now the facts would seem to be these:— 
There is a certain tenure which is owned by 
two brothers Sidheswar and Probodh. Peari 
Mohan Roy is the zemindar. Sidheswar was 
his gomasta and on the 30th November 1899 he 
executed the security bond in question in 
favour of the zemindar. This security bond 
hy pothecated his property in so far as it would 
be liable for any defaloation or damage 
that he might cause to the zemindar up to the 
extent of Rs. 2,000. According to the appel- 
lants an account was taken from Sidheswar 
and it was found that he was indebted to 
the Jardlord and the appellauts contend that 
an instalment mortgege-be:d was taken 
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from Sidheswar in February 1908. The 
learned Settlement Officer has found, and 
I am not prepared to disturb his finding 
on this point, that it has not been proved 
that this instalment mortgage-bond was 
really entered into, 

Then on the 12th July 191) the 
plaintiff brought a suit on the sesurity 
bond and obtained a decree and in 
execution of this decree the interests of 
Sidheswar in this- property were sold in 
August 1912. Meanwhile Sidheswar and 
Probodh had mortgaged the same tenure 
in 1904 to defendants Nos. 1 to 6. Defend- 
ants Nos. 1 to 6 obtained a decree on their 
mortgage-bond and in execution sold the 
fenure and purchased it in May 1908 and 
are now in possession of the property. 


“What the appellants now contend is, first 
of all, that a security bond lis nota mort- 
gage-bond, This point, however, I think, 
has been clearly decided by the terms of 
section 79 of the Transfer of Property. Ast. 
lt was a bond for the enforcement of an 
engagement and is clearly a security bond. 
The only question is whether the security 
bond would take priority over the subsequent 
mortgage-bond. The security bond was 
executed in 1899 and the property was sold 
in execution of a decree obtained on it in 
1912. The subsequent mortgage was taken 
in 1904 and the sale under it was held in 
1908. The respondent’s contention would 
be that his security bond took priority over 
the second mortgage. Section 79 provides 
that if a mortgage made to secure future 
advances, the performance of an engagement 
or the balance of a running account ex- 
presses the maximum to be secured thereby, 
a subsequent mortgage of the same pro- 
perty shall, if made with notice of the prior 
mortgage, be postponed to the prior mort- 
gage in respect of all advances and debits 
not exceeding the maximum though made 
or allowed with notice of the subsequent 
mortgage. Undoubtedly this security bond 
expresses the maximum and the only ques- 
tion would be whether the mortgagees of 
the second mortgage had notice of the exis- 
tence of the security bond. If they had 
that notice their mortgage would be post- 
- poned to the prior mortgage in respect of 
all advances or debits not exceeding the 
maximum. 


On this point the Judge on a son- 
sideration of the evidence held that the 
morigagees had notice and, therefore, the 
former mortgage-bond will take priority 
over the second mortgage-bond to the 
extent of the maximum named in that 
bond and, therefore, the sale under the 
first mortgage-bond will take effect and 
operate over the sale under the second 
mcortgage-bond. The appeal, therefore, fails 
and is dismissed with costs.” 

Dr. Sarat Chander Basak (with him Babu 
Akhoy Kumar Banerjee), for the Appellants. 
The present appeal arises ont of a proceeding 
under section 106 of the Bengal Tenancy 
Act regarding a dispute as to an entry in 
the Record of Rights. In a case for correg- 
tion of entries in the Record of Rights, the 
ease should not be sonverted into a title 
suit. Documents clearly show that my 
clients were in possession. The property 
belonged to defendant No. 7 and his brother. 
They executed a mortgage-bond in favour 
of the plaintiff on November 30th, 1899, On 
12th July 1911 the plaintiff sned on this 
security, bond and in execution of the decree 
purchased the property in August 1912, In 
1904 this very property was mortgaged to 
defendants Nos. 1 to 6, who are appellants 
here. Defendants Nos. 1 to6 bought this 
property in 1908 and obtained delivery of 
possession through Court. In the suit of 
1911, the defendants Nos. l to6 were not 
made parties, and they were in possession. 
Under the Statute they, if they knew, ought 
to have made defendants Nos. 1 to 6 parties: 
if they did not know, the appellants must 
have the right to redeem. They are the 
owners of the property subject to the first 
mortgage. The present case is a suit under 
section 106 of the Bengal Tenansy Act and 
the question is confined to possession only. 
Refers to Aswini Kumar Aichy.Sarada Qharan 
Basu (1), Ram Chandra Bhanj Deo v. Nanda 
Nandanananda Deb (2), The Judge should 
not have gone into the question of title in 
a suit of this kind. The scope of section 
106 is not to decide title as between rival 
claimants. 


[Babu Amarendra Nath Bose (with him Babu 
Upendra Narain Bagchi), for the Respond. 


(1) 87 Ind. Cas. 253; 24 O, L. J. 79 at p. 82, 
i 20 Ind, Cas. 2-8; 38 U, W, N, 988; 190, L.J 
197. 
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ent, refers to Pran Krishna Saha v. Tratlakhya 
Nath Ohowdhury (3).] 

Pran Krishna Saha v. Tratlakhya Nath 
Chowdhury (8) is of no avail. Refers to Kali 
Sundamt Debya v. Girija Sankar Sanyal. 
(4), Nelmont Kumar v. Kedar Nath Ghosh 
(5). The Rent Law does not permit a 
Settlement Officer to decide a question of 
disputed title. The authorities of this Court 
show that until a decree is obtained In my 
clients’ presence, their possession cannot be 
disturbed. The appéllants were not parties 
to the snit of 1911. The appellants’ posses. 
sion is not that of a trespasser until my 
decree is extinguished. I cannot be ousted, 
vide Chinnu Pillai v. Venkatasamy Chettiar 
6).- 

(Fietcwer, J.—The sale is not absolute 
against your clients. | . 

But the question.is—could such a decree 
be made in a suit under section 106 of the 
Bengal Tenancy Act? 

JUDGMENT. 

Fiercutr, J.—This is an appeal by the 
defendants against a decision of the learned 
Special Judge of the 24-Pergannahs sitting 
under the provisions of the Bengal Tenancy 
Act affirming the decision of the Settlement 
Officer at Alipore. The appeal arises out 
of a proceeding under section 106 of the 
Bengal Tenancy Act, and the only question 
raised in the ease whether the Courts were 
limited to tbe question as to who was in 
possession and, having decided that point, 
whether they conld go any further and ad- 
judicate on the rights of the parties. I 
think on the question of possession there is 
a short answer, namely, that this point was 
not raised in either of the Courts below. 
It ig quite true that an isane was settled as 
to who was in possession, but on appeal, 
before the learned Judge of thelower Appellate 
Court, it is quite clear that no stress was 
placed upon this. question and the learned 
Judge did not deal with the case on that 
footing. L think that the amnthorities of 
this Court show quite clearly that where 
there are rival proprietors this question of 
possession is the only matter that should 
be gone into. As regards the other parties 


claiming, the Court is not limited to the 
(3) 27 Ind. Cas. 882; 19 C. W N.90. 
a 11 Ind Cas. 1°4; 15C. W. N 974 at p. 975. 
(5) 20 Ind, Cas. 151; 17 O. W. N. 750. 
(6) 34Ind Cas. 507; 49 M, 77; 80 M. L. J. 347; 
(1916) 1 M. W. N. 245; 19 M. D. T. 21, 
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question of possession [vide Pran Krishna 
Saha v. Tratlakhya Nath Chowdhury (3)]. In 
this ease the Court, not being limited to the 
question of “possession, was entitled to go 
into the question as tu the plaintiff having 
purchased in execution of a decree on his 
mortgage. Itis said that these parties in 
the present case are, in fact, rival proprietors 
because the property is brahmatier; but 
that is not the meaning of the word within 
the meaning of the Bengal Tenaney Act or 
as it is understood in the Indian Courts, 

The next point raises a matter that we 
cannot go into in this case. The plaintiff 
claims as the purchaser in execntion of his 
mortgage decree and the defendants claim 
under a subsequent mortgage, although in 
the suit in execution of the decree in which 
the plaintiff purchase4, the mortgagee under 
whom the defendants claim was not made 
a party. We cannot decile tha rights of 
the parties in this case as to whether the 
plaintiffs case is barred by limitation or 
any other matter that Dr. Basak’s clients 
may wish to raise either ina suit brought 
by themselves or ina sait brought by the 
plaintiff. This anit is limited to the question’ 
of amending the entries in the Record of 
Rights. That being the only point that 
this Court can go into in this cae, all these 
poinst abont the rights of the parties under 
different deeds and executions are not 
matters that should ba touched or decided in 
the present case. Allthat we can say is 
that the learned Judge of the lower Appel- 
late Court, on the authorities of this Court, 
came toa right conclusion. In that view, 
the present appeal fails and must be dismiss- 
ed with coste. 


Niwpovuin J.—I agree. 


Appeul dismissed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 30 
- ` ovr 1916, 

April 30, 1917, 
Present:-—Justice Sir William Ayling, Kr., 
aud Mr. Jastice Kumaraswami Sastri. 
MASILAMANIT MUDALIAR— 
RESPONDENT No, 2—~APPELLANT 
Versus 
SETHUSWAMI ALYAR AND anotRer— 
PETITIONER AND Raspoxpeat No, 1— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 — Step- 
in-aid of execution—Oral application for execution 

In order that an oral application may be effective 
as a step-in-aid of execution, the application must 
be one which it is necessary to make in order to get 
the main roliefs prayed for in the execution petition, 
It must be of such a nature that, if the application 
were not made, further proceedings in execution 
could not be taken either by reason of the specific 
prayer not being contained in the execution appli- 
cation or by reason of the Code or the rules requiring 
some further acts to be done before the main 
reliefs prayed for in the execution application could 
be granted or enforced. [p. 518, col. 2] 

An application for execution of a decree by 
` attachment and sale of the judgment-debtor’s pro- 
perty was first made on 18th July 1911. Notice was 
ordered to issue for 12th August 1911. On that 
day the judgment-debtor did not appear and an 
attachment order was issued. The decree-holder 
failed to pay batta within the time allowed and the 
petition was dismissed on 26th Angust 191], A 
fresh execution petition was presented on 12th 
August 3914: 

Held, (1) that the utmost that could be presumed 
in such cireumstunces was that tho deeree-holder 
was present in Court on 12th August 1511 either in 
person or by Pleader and intimated his decree to 
proceed with the execution, and not that he made 
any oral application for further attachment; [p 702, 
col. 1.! 

(2) that even if he made an oral application on 
that date, it must be presumed to be an entirely 
superflnous petition and could not operate to save 
limitation. [p 702, col. 1; p. 708, col. 1.] 


Appeal against the order of the Coart of 
the Temporary Subordinate Judge, Tanjore, 
in Appeal Suit No. 208 of 1915, pre- 
ferred against that of the District Munsif, 
Tanjore, dated 7th November 1914, in 
Hixecution Petition No. 526 of 1914, in 
Original Suit No. 379 of 1906, on the file of 
the Court of the District Munsif,, Kumbako- 


nam. 
Mr, K. R. Subbramania Sastri, for the 
Appellant. 
Mr. K, Ramachandra Adyar, for the Re- 


spondents, 
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This appeal coming on for hearing on 
the 28th November 1916, and having stood 
over for consideration till the 12th Decem- 
ber 1916, the Court delivered the following 


JUDGMENT. 

Ay ine, J.— First respondent in this gase ig 
the assignee decree-holder in Original Suit 
No, 379 of 1906 on the tile of the Court of 
the District Munsif of Kumbakonam, and the 
sole question for disposal “is whether his 
Execution application (Execution Petition 
No. 526 of 1914) presented on 12th August 
1914 was barred by Article 182 of the Indian 
Limitation Act, 1£08 (Schedule I). The 
next previous application of which there 
is record was Execution Petition No. =&5 
of 1911, presented on 13th July 1911; but 
the decree-holder relies on the following 
circumstances to save limitation: — 

(1) An oral application in aid of esecu- 
tion presumed to have been made on the 
12th August 1911 in the course of the 
hearing of Execution Petition No. 385 of 
1911. 

(2) An alleged payment towards the 
decree on 17th August 1911. 

As regards the first, the facts are simple. 
In Execution Petition No. 385 of 191), the 
decree-holder applied for attachment and 
sala of the judgment-debtor’s moveables 
after issue of the preliminary notice re- 
quired by Order XXI, rule 22 of the Code 
of Civil Procedure. Notice was according- 
ly issued to the judgment-debtor for 12th 
August 1911. On that date as the judg- 
ment. debtor did not appear, attachment order 
was issued; but, as the decree-holder failed 
to pay balta: within the time allowed, the 
petition was dismissed on the 26th August 
The Subordinate Judge says: — 

‘It seems to me, looking to the liberal 
spirit in which acts done by a decree- 
holder are viewed by the Madras High 
Court to operate as steps in-aid of execu- 
tion [vide Abdul Kadir Rowther v. hrishna 
Malamal Nair (1)], it will not be wrong to 
hold that the decree-holder should be pre- 
sumed to have made an oral application 
for issne of a warrant of attachment on 
12th Augnst 1911, and this was a step-in- 
aid of execution.” 


(1) 28 Ind, Cas. 582; (1914) M. W. N. 563; 26 M. 
695; 1 L. W. 271; 26 M. L. J, 428, 
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Now, in my opinion, the utmost that can 
be presumed is that the decree-bolder was 
present in Court on 12th August l 1911, 
either in person or by Pleader, and intimated 
his desire to proceed with execution. He 
had already asked for attachment in his 
written application; and assuming that he 
repeated his request by word of mouth in 
Court, L am unable to see any ground for 
viewing this as a fresh step-in-aid of execu- 
tion. The point is, not that tbe applica- 
tion was oral, but that ib was the merest 
repetition, and an entirely superfluous re- 
petition, of an application, which he had 
already made in writing, and which was 
pending orders of the Court. None of the 
cases relied on by the Ist respondent’s 
Vakil seem to me to be of use to hin. Tn 
the Calcutta Full Bench case, Ambica 
Pershad Singh v. Surdhart Lal (2), there 
was an application to issue proclamation 
nearly a year after the attachment, which 
indeed the judgment-debtor claimed to be 
no longer subsisting; and judgment of 
Garth, OC. J., makes it quite clear “that 
he held that, without such a ‘fresh applica- 
tion, no further action should have been 
taken by the Court. In Vijraraghavalu 
Naidu v. Srinivasalu Naidu (3), the batta 
memorandum was accompanied by a written 
application; and the Court. lays stress on 
the fact that’ the proclamation would not 
have issued if the bafta memorandum had 
not been put, in. Abdul Kiir’ Rowther V, 
Krishna Malamal Nair (1) is a case in which 
Sadasiva Aiyar and’ ‘Spencer, .JJ., held that 
an oral application by a decree-holder for an 
adjournment to enable him to adduce evi- 
dence was a step-in-aid of execution. This 
ig a view, in which, speaking with all de- 
ference, I find it impossible to concur; and, 
if the facts of that case were similar to 
those of the present case, 1 should be in- 
clined to make a reference to a Pull Bench. 
Fortunately they are not: and with the 
general principle enunciated I have no 
quarrel, 2.6., if even an oral application is 
for an order which is really a step-in-aid, 
it may be treated as within the scope of 
Article 182 of the Indian Limitation Act. 
T am inclined to think, however, that such 
applications will be rare. 


(2) 10 0. 851; 5 Ind. Dec. (x. s.) 569. 
(3) 28 M. 399. 
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The most recent case, Varadaraja Mudali 
y. Murugesam Pillai (4), is cited, .chiefly 
for the proposition that Article 182 ef the 
Indian Limitation Aot, 1908, should receive 
a fair, liberal and not too technical con- 
strnotion so as to enable the decree-holder 
to obtain the fruits of his: decree. I quite 
agree; but it seems to me that the danger 
is, not of too technical construction of the 
Article, but that the Courts, in their anxiety 
to prevent justice being defeated by techni- 
califies, may introduce so much uncertainty, 
that it will be most difficult for any party 
to know whether execution of a decree is 
barred or not. Where the starting point is 
the recorded date of presentation of a formal 
application, we are on sure ground; but if: any 
unrecorded oral intimation of the decree- 
holder’s desire to proceed may be treated as 
such, the ascertainment of the period will be 
beset by extraordivary difficulties. I feel 
confident that nothing of the kind was eon- 
templated by the Legislature and that there 
is nothing in the Act to support such a eon- 
struction. 


I would, therefore, hold that the presumed 
oral application of 12th August 1911 does not 
save limitation. 

It then becomes necessary to consider the 
second point regarding which the Subordi- 
nate Judge decided against the decree-holder 
on the ground that the payment was not 
certified to the Court, and, therefore, under 
Order XXI, rule 2 of the Code of Civil Pro- 
cedure, could not be taken into account. 

The payment ia set forth in column 5 of 
Execution Petition No. 526 of 1914, which 
was presented within, 3 years of the date 
of the alleged payment. I see no reason 
why this should not be accepted as a certifi- 
cate of payment under clause (1) of the rule; 
for nothing is prescribed in the rule as to 
the time within which or the manner 
in which the decree-holder must certify 
payment [Vide Rajam. Aiyar v. Anantha- 
yatnam Atyar (5) and Lakhi Narain v. 
Ferlamani Dasi (6)]. No doubt a Court will 
do well to carefully serntinize evidence of 


(4) 30 Ind. Cas. 707; 30 M. L. J. 460; 18 `M. L. T. 
313; (1915) M. W. N. 769; 39 M. 923. 
(5) 31 Ind. Cas. 319; 29 M. L. J. 669; 18 M. L. T. 475; 
(1916) 1 M. W. N. 127. f 

(6) 27 Ind. Cas. 11; 200. L. J. 181; 18 0, W. N. 
oxovi note. SE 
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payment reported in such circumstances, 
where the fact of payment is denied; but 
there js no reason why, if proved, such 
a payment should not be considered in the 
light of seotion 20 of the Indian Limitation 
Act. 

I would, therefore, call for a finding on 
the following issue from the Court of the 
Subordinate Judge after taking evidence: 

“Is the alleged payment of Rs. 25 by 
the judgment-debtor on 17th August 1911 
true? and does it operate to save limitation 
under section 20 of the Indian Limitation 
Act?” 


Two months will be allowed for submit- 
ting the finding and seven days for filing 
objections. i 


KUMARASWAMI SAoTRI, J.—I agree and have 
little to add. Ido not think that the mere 
oral repetition of a request contained in the 
execution application is a step in-aid of 
execution. Where, however, several reliefs 
are prayed for in the execution application, 
which the Court is not bound to grant con- 
currently, or, where an application to the 
Court is made, asking it to exercise its dis- 
cretion in matters where it is not bound 
to grant the prayer asked for in the execu- 
tion application asa matter of course, the 
fact that the relief asked for orally is 
already contained in the execution appli- 
cation, would not prevent the oral appli- 
cation from being effective as a step-in-aid 
of execution. Order XX1, rule 1! of the 
Civil Prosedure Code, 1908, after provid- 
ing for an oral application for execution 
at the time of the passing of the decree 
requires a written application containing the 
particulars specified in the order and specify- 
ing the mode in which execution is sought. 
Rule 176 of the Civil Rules of Practice, 
1905, only enables a party to apply orally 
for orders which are necessary to give effect 
to or work out the prayers contained in the 
execution application without the necessity 
for putting in an application in writing for 
every smal] step necessary for realizing the 
fruits of adecree When the Code requires 
a written application for execution, it cannot 
be contended that a mere oral application 
would be a step-in-aid of execution, and where 
a written application is filed as required by 
the Code, an oral application to the same 
effect is a mere superfluity. 


INDIAN OASES, 


703 


In order that an oral application may be 
effective as a step-in-aid of execution the 
application must be one which it is necessary 
to make in order to get the main reliefs 
prayed for in the execution petition. It must 


. bə of such a nature that, if the application 


were not made, further proceedings in exe- 
cution could not be taken either by reason 
of the specific prayer not being contained in 
the execution application, or by reason of 
the Code or the rules of practice requiring 
some further acts to be done before the 
main reliefs prayed for in the execution ap- 
plication could be granted or enforced. 

As regards the payments acknowledged in 
the exesution application, the decision of this 
Court in Rajam Atyar v. Anantharatnam 
Atyar (5) is clear, and Ido not think that 
the payments can be ignored as not certified 
if they were asa matter of fact made. I 
agree with the order proposed by my learned 
brotker. t 

In compliance with the above order, the 
Temporary Subordinate Judge of Tanjore 
submitted the following 

FINDING.—I am directed to record a find- 
ing after taking evidence on the following 
issue:— Is the alleged payment of Rs. 25 
by the judgment-debtor on 17th August 1911 
true? And does it operate to save limitation 
under section 20 of the Indian Limitation 
Act? 

¥ ke ae % 

I consider that the payment set up is not 

true and find the issue accordingly. 





This appeal coming on for final hearing 
after the return of the findings of the 
lower Court upon the issues referred by this 
Court for trial, the Court delivered the 
following 

JU DGMENT.—We accept the findings and 
as a result, set aside the order of the Sub- 
ordinate Judge, and direct that the petition 
be dismissed with costs throughout. 

Appeal allowed; 
Execution Petition dismissed. 


a 
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SWARNA MOYI DASI V, GAYRATULLA SARDAR. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 2373 
or 1915. 

April 22, 1917, 
Pres2nt:—Mr. Justice Fletcher and 


Mr. Justice Newbould. 
SWARNA MOYI DASI—Derenpanr No. 3 
—APPELLANT 
versus 


GAYRATULLA SARDAR— PLAINTIFF, AND 
SRIDHAR MANDAL AND CTHERS 


— DEFENVANTS — RESPONDENTS. 

Occupancy holding, non-transferable-—Transfer of 
portion —Aandonment—Landlord, right of, re-entry of— 
Tenants holding undivided shares, position of. 

So far as the tenants are concerned, an occupancy 
holding is one and an entiie holding of a particular 
piece of land, though it may be that as between 
themselves the tenants are entitled in different and 
undivided shares to the land. 

Where a raiyat transfers or abandons his undivided 
share in a non-transferable occupancy holding with- 
out parting with the remainder of the holding 
belonging to his co-sharers, the co-sbarer landlord 
under whom that share was held cannot re-enter as 
there has been no abandonment of the holding. 


Appeal against the decree of the Subordi- 
nate Judge, Jessore, datedthe 7thJune 1915, 
reversing that of the Munsif, Narail, 
dated the 25th January 1914. 

FACTS of the case appear from the judg- 
ment. 

Babu Surendra Chunder Sen, (with him Babu 
Hamender Chunder Sen), for the Appellant.— 
Itis now settled law that if a ratyat of a 
non-transferable occapancy holding sells a 
portion of his holding, there can be no aban- 
donment entitling the landlord to re-enter. 
To entitle the landlord to re-enter the trans- 
fer must be of the whole holding. 

The defendant in this case has transferred 
his eight-annas undivided share in the von- 
transferable occupancy holding and is in 
occupation of the remaining eight annas on 
due payment of rent thereof, so on the 
authority of Dayamoyi v. Aranda Mohan Roy 


(1) the plaintiff landlord is not entitled to re-. 


enter. 

Babu Gagan Chander Boral, for Maulvi A. K, 
Fruzlul Hog, for the Respondents.—In this 
case the finding of the lower Appellate Court 
is, that there has been an abandonment, 
The tenant actually refuses to pay rent, and 
has left the land transferred, so the landlord 
is entitled to re-enter. The question of 


abandonment is one of intention. If this 
(1) 27 Ind. Cas, 61; 420, 172; 18 C. W. N. 971; 20 
G, L, J, 52, 
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intention of abandonment is clear the land- 
lord is entitled to re-enter whether the aban- 
donment is of a part or of the whola The 
question cf intention was not at all gone 
into in Dayamoyi's case (1). 

JUDGMENT.—This is an appeal by the 
defendant No 3 against the judgment of 
the learned Subordinate Judga of Jessore, 
dated the 17th June 1915, reversing the de- 
cision of the Munsif at Narail. The suit 
was brought by a 8-annas co-sharer land- 
lord to recover khas possession of his share 
in 4 non-transferable holding, on the ground 
that the original tenant had transferred that 
share to the appellant, the defendant No. 3, 
and abandoned the holding. The defendanis 
Nos. 8 to 13 are entitled to the other 
S-annas share of the holding, and ib is not 
alleged in the plaint, noris ib found in the 
judgment, that the other € annas bas been 
transferred by the tenant or that the tenant 
has abandoned that portion of the holding. 
The view that commended itself to the learned 
Judge of the lower Appellate Court is clearly 
wrong. He looks upon this undivided 8 
annas or + share as one holding belonging to 
the plaintiff and the remaining undivided 
8 annas belonging to the defendants Nos. 8 
to 15 as another holding. That is clearly 
wrong., As regards the tenant, the holding 
ig oneand an entire holding of a particular 
piece of land. It may be that different 
persons are entitled in different and undivid- 
ed shares to the land as between themselves. 
But it not having been found and not 
having been alleged that the defendant No. 2, 
the original tenant, has parted with the other 
8 annas of the holding belonging to the de- 
fendants Nos. 8 to 15, on the judgment of 
the Full Bench of this Court reported as 
Deyamoyi v. Ananda Mohan Rey (1), the 
tenant has not abandoned the holding so as 
to give the landlord a right to re-enter. 
In that view, the judgment of the learned 
Judge of the lower Appellate Court must 
be set aside and that of the Munsif restored. 
The plaintiff’s suit is accordingly dismissed 
with costs in all Courts. 

Appeal accepted. 
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PATNA HIGH COURT. 
APPEALS FROM Oslot van Decrees Nos. 519 
AND 524 or 1913. 
MISOELLANEOUS APPEAL No. 75 or 1914. 
June 29, 1917, 

. Present: —Mr. Justica Sbharfuddin and 
Mr. Jus‘ice Roe. 

GAURI SHANKER JOSHI —OBIECTOR — 
APPELLANT 
verSus 

--MANRAJ SHUKUL AND ANOTHER— 
Petitioners, SHAM CHAND OJHA— 


f OBJECTOR — RESPONDENTS. 
Probate ant Administration Act (V of 1881) —Civil 


Procedure Code (Act Y of 1908), 0. I, r. 10—Will — - 


Probate ~—Procelure—Discharge of caveat, when to be 
allowed —Deatn of one of two executors —Survivor, whe- 
ther can proceed with Probate proceeding —Hindu Law — 
Sueccession—Bandhu—Sister's son and maternal uncle, 
right of succession of, in preference to mother’s sister's 
son. 

If one of two executors dies, the representation of 
the estate of the deceased and of the interests of the 
beneficiaries vests in the remaining executor. It is 
open to the caveators to proceed against him alone. 

p 708, col. 1] 

There is no provision in the Probate and Adminis- 
tration Act for the discharge of a caveat. The only 
rule of procedure’ governing such a proceeding is 
Order I, rule 10, of the Civil Procedwe Code. A 
caveat should only be discharged where it is shown 
that the caveator has no interest in the estate. [p. 
706, col. 1. ] 

The petitioner in a Probate proceeding should at 
ürat produce substantial considerations upon which 
prima facie it can be held that the caveator cannot 
possibly have any interest which he claims, and 
upon the production of those considerations the 
caveator should be called npon te rebut the pre- 
sumption arising from the evidence produced by the 
propounder. [p. 7( 6, cols. 1 & 2.] 

Under the Rindu Law the nearest bandhu succeeds. 
A sister’s son and a maternal uncle are, therefore, pre- 
ferred to 2 mother’s sistor’sson [p. 710, col. 1 | 


Appeal froma decision of the District 
Judge, Saran, dated the 18th August 1913 

Messrs, Pugh, Abul Hassan, Muhammad 
Mustafa Khan, Hem Chandra Mitra, B. N. 
Mitra and Khurshei Hasnain, for the Appel- 
lant. 

Syed Hasan Imam and Messrs. Kulwant 
Sahat, Harnandan Sahay and Harnarain 
Persad, for ths Respondents. 

' JUDGMENT.—This appeal arises out of 
proceedings in Probate of the Will of one 
Avadh Bihari Saran Misser, dated the 7th 
November 1912. Baba Avadh Bihari died 
on the 17th of November 1912 leaving him 
‘surviving Brindaban Misser, since deceased, 
who claimed to be Babu Avadh Bihari’s 
mother’s brother, Sham Chand who claimed 


45 
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to be his mother’s sister’s son, and Gauri 
Shanker who claimed to be both his mother’s 
sister’s grandson and his “gotia” in the 9th 
degree. By the terms of the Will half of 
the property of Babu Avadh Bihari was left 
to Permanand Misser the son of Brindaban 
and the other half was left to Mamraj the 
husband of Babu Avadh Bihari’s deceased 
daughter. The date of ths application for 
Probate is the 19th of November 1912. 

On the 6th of Jannary 1913 Sham Chand 
and Gauri Shanker filed caveats. Notice of 
the propounding of the Will was served 
upon them and on the 17th of January Gauri 
Shanker filed an objection. Sham Chand filed 
an objection on the 18th Maresh 1913 and 
on the 14th of April 1913 an application for 
Letters of Administration to the estate. 

We are informed that Gauri Shanker 
also made an application for Letters of 
Administration. The records of the pra- 
ceedings taken upon these applications for 
Letters of Administration have not been 
printed and are not on the record of the gase 
before us. The case as it came before the 
District Court was tried upon the application 
of the exeertors only, Two issues were 
framed; firstly, have the objectors avy locus 
standi? Secondly, is the Will genuine? 

On the evidence that was taken upon the 
first issue it was found by the learned Judge 
that neither Gauri Shanker nor Shan Chand 
had succeeded in proving any interest under 
which - they could contest the genuine 
character of the Will. The Will was, there- 
fore, proved in common form and Probate 
granted. 


The appeals now filed are against the 
desision that the objectors had no locus standi 


and against the order granting Probate of the 
Will, 


It is contended on behalf of the respond- 
ents, firstly, that no appeal lies; secondly, 
that as one of the execu‘ora, Brindaban, is 
dead, the appeal cannot proceed. It does 
not seem to us necessary to enquire into the 
question -whether an appeal lies against 
the ordee refusing permission to the caveators 
to require proof of the Will in their 
presence. For if indeed that order was 
wrong, itis clear that the order granting 
Probate on proof of the Will in common 
form was also wrong and that the Probate 
granted on such proof should be revoked, 
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On the second objection taken we hold 
that even though one of the executors 
be dead, representation of the estate of 
the deceased and of the interests of the 
beneficiaries vests in the remaining 
executor. Ib is open to the caveators to 
proceed against him alone, 


In dealing with the case on the merits 
it is important to examine closely the 
position of the caveators and to decide 
whether it was right to put upon them, as the 
learned Judge has put upon them, the burden 
of proof that they have an interest 
in the estate. There is no provision in 
the Probate and Administration Act for 
the disckarge of a caveat, The only 
role of procedure governing such a pro- 
ceeding would be Order J, rule 10, of the 
Civil Procedure Code. We have had the 


advantage of obtaining from Mr, Hasan 
Imam the rules of the Caleutta High 
Court on its original side regulating 


proceedings for the discharge of a caveat. 
It appears therefrom that a caveat should 
only be discharged when it is shown that 
the caveator has no interest. 


We are informed that the prastice in 
Calcutta and in England is to place the 
burden of proof upon the cavyeator. We 
are not prepared to say thatthis is not in 
accordance with the Civil Procedure Code. 
But if it be correct to say that a decision that 
the scaveator has no interest is not res judicata 
as laid down in Lalit Mohan Das v. 
Radha Raman Saha (|), it would seem 
unfair to deny the caveator the right to 
protect the estate from the effect of a 
spurious Will unless it can be shown that 
the Will could not possibly affect his 
interests. We propose, therefore, in dealing 
with the evidence upon the record before 
us to proceed upon the lines which we 
ourselves would have adopted had we 
been in the position of the learned Judge. 
We should have required the petitioners 
to produce first of all substantial cgon- 
siderations upon which prima faċie it 
should be held that the caveators could 
not possibly have the interest whish they 
claim, and upon the production of those 
considerations to require the caveators to 


(1) 10 Ind. Oas. 434; 13 C. L, J. 547; 165 C. W. N. 
1021. 
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rebut the presumption arising from the 
evidence produced by the propounders, 

The first document to be considered in 
this regard is. a letter written by Gauri 
Shanker himself to the deceased (Exhibit 11) 
protesting against the action of Babu 
Avadh Bihari in taking criminal proceed- 
ings against him with regard to moneys 
with which Gauri Shanker had been 
entrusted by Avadh Bihari. In that 
letter occurs the phrase, “Never mind, you 
are my maternal uncle and.I am your 
sister’s son”. Surely if an appeal to any . 
relationship at all was to be made in 
this letter that appeal would have been 
made not onthe basis of a maternal 
relationship but upon a direct claim _ to 
be Babu Avadh Bihari’s nearest agnate 
and the heir to his estate. It is not 
necessary to cite numerous other instances 


in which Gauri Shanker has deseribed 
Babu Avyadh Bibari as his maternal 
uncle. It is sufficient to say that nowhere 


in any letter written by Gauri Shanker 
prior to the death, of the deceased 
was it ever suggested that Gauri Shanker 
had any nearer claim to Babu Avadh 


Bihari than that of the grandson of his 
sister. Secondly, there are documents 
upon the record which show that in 


dealings in Calentta for which registered 
documents were necessary Gauri Shanker 
had allowed himself without objection to 
be described as a “Bhader’. Babu Avadh 
Bihari was a “Joshi” and it is admitted 


that by no possibility could a Bhader be 
an agnate of a “Joshi.” The learned 
Judge has found if not proved that this 
entry was made with Gauri Shanker's 


consent, but it cannot be denied that it 
was made without cbjection from Gauri 
Sbankar. We feel that it is extremely 
improbable. that Gauri Shanker should 
have allowed such an entry to be made 
if indeed he was Avadh _ Bihari’s: heir, 
Avadh Bihari was a very rich man; Gauri 
Shanker was almost penniless. His claim 
to succeed as the sole heir to Avadh Bihari 


would have been protected with the 
utmost jealousy. Further, we have it 
from the evidence of the son in-law 


Krishna Chandra that when the marriage 
negotiations ‘were going on, 16 was not 
suggested as one of the attractions of the 
match that Avadh Bihari’s property would, 


` 
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if no son was born to Gauri Shanker, 
descend to Gauri Shanker’s daughter if 
Gauri Shanker outlived Babu Avadh 
Bihari. 

Lastly in the genealogical table given 
by Gauri Shanker himself we find it 
stated that Shinji Ram and Rup Ram 
were brothers. Shinji Ram’s grandson was 
named Ram Chandra and Rup Ram’s son 
was also named Ram Chandra. It is, 
as we believe, extremely rare for boys 
so nearakin to be given identical names, 
and this belief finds corroboration in the 
evidence of Shanker Ojha, Gauri Shanker’s 
brother-in-law, He says: - This has 
never been in my family. l do mot reool- 
lect any family in which this has hap- 
pened”, It follows, therefore, that it is 
extremely improbable that the Ram Chandra 
who was Gauri Shanker’s grandfather 
could have been so near an agnate of 
the Ram Chandra who was Avadh Bihari’s 
father. All these are weighty consider- 
ations. If the executors had been putin 
the first instance, as we hold they should 
have been, to the making of a prima facie 
case against the caveator Gauri Shanker, 
they could and would have put forward 
a prima facie case of very great strength, 
amply sufficient to throw the burden of 
proof on to Gauri Shanker’s shoulders. . 

We think, therefore, that. although the 
learned Judge approached the matter from 
a point of view different to that from 
which we have approached it, the caveator 
Gauri Shanker was in no way prejudiced 
by the form in which the proceeding was 
conducted. It remains only to be seen 
whether in the face of the propounder’s 
evidence, Gauri Shanker has susceeded in 
showing that he has an interest in the 
estate. If is not necessary to go in 
detail, through the evidence of all his 
witnesses. The learned Judge has given 
ample reasons for disbelieving the evidence 
of Gauri Shanker’s own relations. They 
live at Benares and their object is to get 
the property away from Brindaban’s son 
and Avadh Buthari’s son-in-law who live in 
Chapra. 


We do not follow the argument of the 
learned Judge that even if it be proved 
that Rup Ram was the great-grandfather 
of Gauri Shanker, it has still to be proved 
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that that Rup Ram was the son of 
Shinji. It was never the propounder’s 
case that he (Gauri Shanker) was a 


great-grandson of a Rup Ram who was 
not the son of Siwai Ram. The sole 
point in issue was whether Gauri Shanker’s 
great-grandfather’s name was Rup Ram 
and to this point we propose to confine 
our attention. Gauri Shanker’s own evi- 
dence, the evidence of his aunt Gopi Kuer, 
that of his uncle Sham Chand, that of 
his son-in-law Krishna Chandra, of his 
cousin Chatardhari, of his  brother-in- 
law Shanker and his sister Makundi is 
direct evidence but evidence given by partisan 
witnesses. 


We entirely agree with all that Mr. 
Pugh says regarding the valueof evidence 
given by Brahmins of their ancestry. We 
accept the proposition that they are 
taught from an early age to repeat by 
heart the names of their ancestors to a 
very remote degree. But it is to be 
noted that Rup Ram was only distantly 
connected through Gauri Shanker with 
all the. witnesses who have given evidence. 
It is possible that they may have oacasion- 
ally heard casually the name of their 
maternal cousin’s paternal great-grand- 
father. It is extremely unlikely that they 
would remember it without constant 
reminder from the maternal cousin. It is 
sertain that if would not be among the 
names taught them from infancy.. The 
right place to obtain the evidence of 
ancestry was the home of Gauri Shanker’s 
ancestors. No evidence at all has been 
given from that home, which was Jaipore. 
The evidence that has been given seems 
to us to’ be peculiarly valueless. It is 
to be noted that Krishen Kuar the mother 
of Gauri Shanker who is still alive has 
not been examined. The evidence of 
casual strangers is even more valueless, 
We cannot go so far as the learned 
Judge when he says that ‘the evidence 
of the witness Gobinda Acharja is through- 
out false. It is possible that he did 
on one oscasion have some kind of inter- 
view with Babu Avadh Bihari. It is also 
possible that he told him an that occasion 
that Gauri Shanker was a relation of 


-his, but, that he specified that relationship, 


is extremely improbable; that he said that 
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he was a “gotia” is still more improbable, 
for it was his habit to talk of him 
always as his mother’s sister’s grandson. 
Bishun Dutt’s evidence is no more con- 
vinecing; for in the last line of it he says 
that he remembered that Gauri Shanker 
had shaved on the occasion of the death 
of Avadh Bihari’s wife after Gauri Shanker 
bad reminded him of the fact. 

Mr. Pugh contends that he would have 
been able to prove his relationship had he 
been given a fair opportunity of doing so. 
So far as we can gather from the pro- 
ceedings in the Court, he had ample op- 
portunity of producing any evidence which 
might be of value to him, from Benares. 
The witnesses were cross examined at great 
length by Counsel brought from Patna. 
The hearing of the case lasted from the 
Sth of July to the 25th and arguments 
were heard from the 26th to the 29th. 
Gauri Shanker was put upon notice that 
he was required to produce evidence of his 
locus standi on tke 27th of June. It 
cannot be suggested that he had not ample 
time to produce all the evidence at his 
disposal]. 


It is, however, further contended that be 
should have been given an opportunity to 
. get his commissions, which he had had 
issued to Jaipore, brcughton the record. 
We cannot find from the order-sheet that 
Mr. Eardley Norton in arguing his case 
ever suggested ihat there should be an 
adjournment of theargument for the comple- 
ticn of these commissions. The history of 
them is that the first commission was 
issued on the 10th of April 1913 and 
was ieturned on the ground that the 
addresses given were not sufficient to 
identify the witnesses to be examined. 
An order was made for a second com- 
missicn to issue on the 4th of June 1913. 
No steps seem to have been taken to issue 
that second commission. All that we can 
find with reference to it on the record ig 
a reminder from the Jaipore Darbar that 
the addresses of the witnesses haye not 
yet been received. We must presume that 
the eviderce which it was possible to 
collect from Jaipore would not have been 
of any benefit to Gauri Shanker. We 
have no reason to believe that he has been 
prevented in ary way frcm preducipg all 
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the evidenca that would have baenof use 
to him. Upon the evidence that he has 
produced he has failed to make out Any 
case sufficient to rebut the conelusion 
arising from the documents filed by the 
exesutors, 

We come next to the claim of Sham 
Chand. One substantial consideration upon 
which he should be put to proof of his 
interest is his own attitude towards the 
proceeding. We have shown how flimsy was 
the claim of Gauri Sharker. Sham Chand. 
preferred to lét that claim take precedence 
over hisown. He filed no objection uatil 
two months after Gauri Shanker’s objec- 
tion had been filed, and even then said that 
he was willing to stand aside in favour 
of Gauri Shanker and would only come 
into the contest after Gauri Shanker’s case 
had failed. 


A further consideration is that at the time 
when Avadh Bihari was a minor Brindaban 
was selected to he his guardian by the 
Court of Wards. The inference from that 
selection is that Gauri Shanker was his 
nearest male relative. A great deal of 
trouble has arisen ont of a note book 
which is alleged to have been found among 
Avadh Bihari’s papers. In our view it 
adds but little, to the case and since it 
adds so little; it is not likely to have been 


a forgery. Sham Chand’s claim is based 
on the assertion that Avadh Bihari was 
the son of his mother’s sister Manki. The 


propounder contests this and asserts that 
Avadh Bihari was the son of Brindaban’s 
sister Phula Koer, The whole basis of the 
propounder’s claim that this note book 
proves that Avadh Bihari was the son of 
Phula Koer is that in a genealogical table 
on the second page a vertical line is 
rawn under the name of Phula Koer 
and under that vertical line appears the 
name of Avyadh Bihari. But in setting 
out the offspring of Avadh Bihari himself 
on the previous page we find the names of his 
two wives Durgadei and Gulab written in 
successicn under his name and a vertical line 
drawn from Gulab’s name and under that 
line the names of the children of Avadh 
Bihari appear, These children were admitted- 
ly born of Durgadei and not of Gulab. In the 
body of the history there is a smudge through 
which are visible the words “Manki ge” 
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before the name of Avadh Bihari as the 
son of Ram Chandra. These words “Manki se” 
were certainly an interpolation made after 
the rest of the history had been written. 
Whether the interpolation was made by 
Avadh Behari himself or by Brindaban or 
by Sham Chand, the fact remains that it is 
an interpolation and this fact makes the 
entry of very little value. As the learned 
Judge has pointed out, there is a very 
strong balance of probability that. it was 
done by Sham Chand, but it must te admitted 
that the whole of the circumstances sur- 
rounding this tampering with tbe resord 
would, even if it was brought home to 
Sham Chand, prove only that Sham Chand 
was an unserapulous person, not that Avadh 


Bihari’s mother was Phula Koer. There 
is nothing in the.bəok to indicate which 
of Ram Chandra’s wives was Avadh 
Bibari’s mother. We are ‘satisfied that 
the family history contained in the note 
book was a history prepared by Avadh 
Bihari himself and we accept it as sub» 


stantial evidence that Ram Chandra had two 
wives, Phula Koer and Manki Koer. The 
question which of those two wives was 
Avadh Biharis mother must be . proved 
by other evidence. 


Now it is absolutely certain upon 
innumerable cocuments on the record that 
Brindaban was always called Avadh Bihari's 
unele. It is practically certain that he 
was the brother of one of Ram Chandra’s 
wives. 


Sham Chand’s evidence has been devoted 
to a strenuous effort to prove that Ram 
Chandra had one wife only. That evidence, 
we have no hesitation in saying, is false. 
Seeing that he has been driyen to make 
this “case, we must presume that he was 
afraid of the result of admitting that 
Ram Chandra had two wives. If he had 
two wives and if Phula Koer was the 
second wife, it is infinitely more probable 
that Avadh Bihari was born of Phula 
Koer .than of the elder wife. At the 
time of Avadh Bihari’s birth, it is admitted 
by Sham Chand’s witnesses that Ram Chandra 
was a lunatic. If he had already a son 
wh se mother was alive and of mature age, 
it ig extremely unlikely that a sesond 
marriage would have been allowed. Even 
“if there was poson, it is more than pro- 
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bable that no marriage with Phula Koer 
would have been allowed until after 
Manki’s death, and on this point it is 
instructive te read the evidence of Gopi Koer 
the daughter of Makhan Kuar, the sister 
of Manki, as to the date of Manki Koer’s 
death. She says: “I came to Chapra only 
once during Ram Chandra’s life”. 


1). Where was Manki at that time? 
A. She was dead. 


Further on she says: Q. What was 
your age when you saw Manki? 

A. Eight or nine years. I saw Manki at 
Chapra in the house of Chaudhuri, 

In re-examination she is asked: Q. You 
sid that when you came to Avadh Bihari 
Saran’s house after the birth of Avadh 
Bihari, Manki Kver was not alive and you 
again said that you met Manki Kuar for 
the firat time at Chapra. When was it and 
how do you explain? 


A. When I saw Manki Keer at 
Chapra, Avah Bihari was in the womb. 
The evidence of this witness is valueless 
as proof that Avadh Bihar! was the son 
of Manki and jit is in some degree cor- 
roboration of the suggestion that Manki 


died before Phula Koer was married to 
Ram Chandra. 


Another point upon which the propounders 
are entitled to lay stress is that if we take 
the ages of these various ladies as given 
by the caveator’s witnesses, we find that 
it is extremely improbable that Manki could 
have been Avadh Bihari’s mother. Avadh 
Bihari was born, they say, in 1859. The 
evidence with which we are dealing was 
given in 1913 and taking the genealogical 
table put upon the record by the caveator 
and writing against the names given in 
it the ages given by the caveator’s witnesses, 
Sham Chand’s age 58, Gopi Kuar’s 53, 
Kishun’s 70, we get it that had she been 
alive in 19138 Makhan the mother of 
these three would have been af least 84 
years old. Manki was the eldest sister 
and the lowest age possible to be placed 
against her name is $5 years. She could 
not possibly, therefore, have been born 
before 1825. It is almost impossible to 
believe that her frst child should have 
heen born when she was 31 years of age 
and her husband had become a lunatic, 
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Great ridicule is poured by Mr. Pugh upon 
the propounders’ story that Phula Koer 
was brought by her brother to the house 
of this lunatic and married to him. Still 
greater ridicule must be poured upon the 
story that after 20 years of married life 
this lady Manki Koer should have submitted 
herself to the embraces of this horrible 
person Ram Chandra and borne of him a son. 

The oral evidence of Sham Chand that 
he is the mother’s sister’s son of Avadh 
Bihari consists of the evidence of his 
family, which as we have shown is in 
regard to the statement that Ram Chandra 
had one wife only, oertainly false. The 
remaining evidenceis merely that Sham Chand 
was a memerz bha: of Avadh Bihari. 
This without doubt is true. Hewas called 
memera bhat in every letter written between 
the parties. But whether that relationship 
was merely a step relationship ora true 
relationship itis certain that in common 
parlance they would be spoken of as 
cousins. 

Nowhere in the pleadings was it denied 
that Phula Koer- was Brindaban’s sister. 
All that was denied was that ‘A-vadh Bihari 
was Phula’s son. Nevertheless an offer was 
made at the last moment to bringa somewhat 
disreputable Mukhtear and another witness 
to show that in a document executed for 
the sale by Brindaban of land in Chapra, 
Brindaban’s father’s name was given as 
Jiwan Ram. This was nobody’s case. The 
women who have been examined are agreed 
that Brindaban’s father’s name was Raiji 
Shukul. This in itself is sufficient to show 
that the evidence of the Mukhtear and 
the other witness as to Brindaban’s 
parentage is valueless. It cannot beas Mr. 
Pugh suggests that Brindaban was the son 
of Jiwan Ram and was in fact Manki’s 
‘brother. Had that been so, he was the 
nearest bandhu of Avadh Bihari at the 
time of his decease and it is now the 
accepted rule of law that the nearest 
bandhu succeeds. A sister’s son is preferred 
toa mother’s sister’s son, | Gunesh Ohunder 
Roy v. Nil Komul Roy (2)] and a maternal 
uncle is preferred to the mother’s sister’s 
son [Mohandas v. Krishnabai (8)]. But this 
was never Sham Chand’s case. Had it been 


(2) 22 W. R. 264. l 
(3) 5 B, 597; 3 Ind. Dec. (x. 8.) 393. 
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true it would certainly have been Brindaban’s 
case. Sham Chand stood or fell on kis plea 
that Ram Chandra had one wife only gnd 
that Brindaban was not related to that 
wife and could, therefore, have no claim to 
the property. | 

Definite evidence hes been given for the 
propounders by two witnesses who are not 
sonnested with the family, and this evidence 
the learned Judge has accepted. He heard 
this evidence and we. see no reason to 
disagree with him as to its value. It 
proves conclusively that Avadh Bihari 
was the son of Phula Koer and that Phula 
Koer was Brindaban’s sister. This evidence, 
as we have shown, is far more in accordance 
with the probabilities than is the evidense 
adduced by Sham Chand and we feel that 
if the burden of proof had been put in the 
lower Court upon the executors to prove 
that Brindaban was the heir to the estate 
at the time of Avadh Bihari’s death to the 
exclusion of Sham Chand, we should have 
had no hesitation in holding that the 
burden of proof had been supported and that, 
therefore, Sham Chand had no interest and 
could not protest against the Probate of 
the Willof the deceased. We are satisfied 
that the learned Judge was right in 
investigating the question as fully as he has 
done in order to avoida long and tedious 
obstruction to the Probate by parties who, 
it is now proved, bhaye no interest in the 
estate. From the evidence, of Dhanukdbart 
one of Sham Chand’s cousins, it appears that 
the object of the Benares family was to 
force Brindaban to give them a sbare in 
Avadh Bihari’s property, and we have 
little doubt that their failure to induce him 
to forego his rights has resulted in this 
jealous obstruction. 

We hold that Gauri Shanker and Sham 
Chand were rightly denied the right to 
haye the Will proved in their presence. 
The appeals are dismissed with costs. 


Appeals dismessed. 
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l CALCUTTA HIGH COURT. 
ÅPPEAL FROM Appreciate Decree No. 2228 
5 oF 1915. 
June 22, 1917, 
Present:—Mr. Justice Fletcher and 
, Mr. Justice Richardson. 
ABDUL AZIZ MANDAL AND OTHERS— 
- DEFENDANT :—— APPELLANTS 
VETSUS 
BEHARI LAU BISWAS AND OTHERS—- 


PLAINTIF¥S— RESPONDENTS, 

Putni Regulation (VIII of 1819), s. 13, sub-s, 
4-—Tenure-holder put in possession of putni, whether 
landlord-—Limitation for recovery of arrears of rent 
by tenure-holder—Bengal Tenancy Act (VIII of 1885) 
Sch. III, Art. 2. 

‘A tenure-holder or dur-patnidar who on deposit 
` of the putni rentis put into possession of a putni 
under the provisions of section 12, sub-section 4 of 
Regulation VITI of 1819, occupies the position of a 
mortgagee put into possession of the morteaged 
property under an English mortgage, and is a land- 
lord for the time being of the defaulting putnidar’s 
tenants within the meaning of the Bengal Tenancy 
Act. Therefore, he has arighttorecover the unrealised 
rent that accrued due before he was put into posses- 
sion and the period of limitation for his suit to 
recover the arrears of rent is that provided for in 
the Bengal Tenancy Act, and not that under the 
Limitation Act. [p. 712, cols. 1 & 2.] 


Appeal against the decree of the Additional 
Subordinate Judge, Nadia, dated the 2nd 
June 1915, affirming that of the Munsif, 
Ranaghat, dated the 6th. March 1914. 

FACTS of the case appear from the 
judgment. 


Babu Jogendra Nath Mukherjee, for the 
Appellants.—-The firat point is whether the 
plaintiff, who by depositing the rent due 
from the ‘superior landlord same into 
possession of the property, can sue for 
the rent of the period prior to his taking 
possession under section 13, sub-section 
(4), of Regulation VIIL of 1819. My 
submission is that a rent-decree cannot 
be passed for the 4sar kist as the plaint- 
iff came into possession only in Saravan. 
He was not the landlord when the Asar 
kist became due. Moreover his position is 
that of a mortgagee. See Arthur Henry 
Forbes v. Maharaj Bahadur Singh (1). There 
Gannut be two persons having a claim 
for rent for the same period, the plaintiff 


(1) 23 Ind. Oas. 632; 18 O. W. N. 747 at p. 753; 
(1914) M. W., N. 397; 15 M. L. T. 380; 12 A. L.J. 
653; 27 M. L. J. 4; 41 C. 926; 1 L. W. 1059; 41 I. A. 91; 
25 0, L. J. 434 (P. C.). 
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and the defaulting putnedar. The defaulting 
gutnidar has undoubted slaim to the rent 
that fell due before the plaintiff. got 
possession. The next point is that the 
ordinary law of limitation, viz., Article 110 
of the Indian Limitation Ast, will apply 
in this case and the special law of limi- 
tation, viz., Article 2 of Schedule III to the 
Bengal Tenancy Act, cannot apply. See. 
Mohendra Nath Kalamoree v. Koilash Chandra 
Dogra (2). Assuming that the plaintiff could 
realise the rent of the Asar kist, still he 
cannot be regarded as a landlord within 
the Bengal Tenancy Act.” “Landlord” is 
defined in the Act. It means a person. 
immediately under whom a tenant holds— 
here it cannot be said that the. tenant- 
defendant held the land under the plaintiff, 
who is now in possession of the putni taluk 
by virtue of the statutory provision in 
Regulation VIH of 1819, section 13. 

Babu Tarakeswar Pal Chowdhury, for the 
Respondent, not called upon. 

JUDGMENT. 

FLETOHER, J.—This is an appeal by the 
defendants against a judgment of the 
learned Subordinate Judge of Nadia, dated 
the 2nd June 1915, affirming the devision 
of the Munsif of Ranaghat. The suit was 
brought for rent of four holdings. The 
plaintiff sued as the person entitled to a 
Jien, he being put in possession of the 
property under the provisions of section 13, 
sub section (4), of Regulation VIII of 1819. 
The suit was bronght for the years 1316 
and 1317. A portion of the rent of 1316 
had acerued due prior to the date the 
mortgagee, the plaintiff, was put into 
possession. Out of the points that were 
raised in the lower Courts, only two points 
have been argued inthis Court., The first 
point is whether the plaintiff can recover 
as a landlord within the meaning of the 
Bengal Tenancy Act the kist of rent for 
1316, which accrued due before he was 
put into possession under the provisions 
of section 13, sub section (4), of Regulation 
VIIL of 1819; and the second point is, 
“does the period of limitation for recovery 
of rent provided for in the Bengal Tenanoy 
Act apply to this case or is the plaintiff's 
claim governed by the period provided for 


(2)'4 0. W. N. 605, 
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by the Indian Limitation Act?” These 


are the only two points that are open on 
the present appeal. The other question 
as to whether the lien of the plaintiff 
had been satisiied or not, which has been 
attempted to be argued with some forde, 
is a matter which was not urged in 
the lower Courts and is not purely a 

question of law and partly depends on a 
` consideration of other facts which have not 
been gone into. 

The first point for consideration is, “what is 
the position of the person, the tenure-holder 
or the dur-putnidar, who pays the rent in 
order to save the putini from being brought to 
sale under the provisions of section 13, sub- 
section (4), of Regulation VIIL of 1819?” 
The sub-section says that he should be con- 
sidered to have a lien and that that lien 
is to be in the same manner as if the 
loan had been made on a mortgage. That 
isthe first provision. The second provision 
is that he is entitled to obtain immediate 
possession of the tenure of the defaulter 
in order to resover the amount so advanced 
from any profits belonging thereto, Thé 
position is the same as that of a mort- 
gagee put into possession under an English 
mortgage, namely, where the mortgagee cau 


enter into possession by virtue of his 
mortgage, collect and receive rents and 
grant receipts for the same. He is not 


treated as a simple mortgagee who has 
only the right to have the property brought 
to sale by a Court of Law for the satis- 
faction of his claim, but he is given the 
express right of a mortgagee in posses- 
sion and he has the right also to recover 
the amount so advanced from any profits 
belonging to the property. According to 
the Bengal Tenancy Act, a tenant has 
got to hold under the landlord. The 
question is, whether the tenant holds under 
the mortgagee in possession under section 
13, sub-section (4), of Regulation VIII of 
1819, that is, whether the mortgagee in 
pessession is a landlord. I think clearly 
he is a landlord. He is the only person 
who having been put into possession can 
give the fténantes receipts for rent. No 
other person, having regard to the terms 
of the section, can give the tenants a 
discharge and, therefore, I think, the person 
put into possession under sub-section (4) 
of section 13 of Regulation VIII of 1819 


_ ke no doubt that he is. 
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is a landlord within the meaning of the 
Bengal Tcrarcy Act. Then tbe questicn 
ir, “does the sub-section vest in the pérson 
put into possession under the terms of it 
a right to recover the rent in arrears 
‘that has not been -paid or realised?” I 
think it clearly dces. The words used 
are thet. the person making the payment 
is to be put into possession in order to re- 
cover the amount frcm any profits belcnging 
thereto. Rents dae and unrealised must be 
prefitas belongicg thereto and being such 
they rasa by virtue of the sub-section to the 
plaintiff. 

The next point is, as I have already stated, 
“Is the mortgagee in possession a landlord?” 
1 have renarked above that there seems to 
If he is a landlord, 
the provisions of the Bengal Tenancy Act, 
the land being agricultural land, apply and 
the landlord is entitled to the pericd of 
limitation mentioned in the Bengal Tenancy 
Act and not {othe period mentioned in the 
Indian Limitation Act. It is quite clear in 
this ease that the learned Judge of the’ 
lower Appellate Court on the points urged 
before him arrived at a correct conclusion. 
The present appeal, therefore, fails and must 
be dismissed with costs. 

RICHARDSON, J.—I agree in the conclusion 
which has been arrived at by my learned brother 
and also in the reasons which he has assigned 
for that conclusion. ` I will only add that in 
Regular Appeal No. €6 of 1917 decided on 
the 14th June 1917, it was held by’ Mr. 
Justice Nalini Ranjan Chatterjea and my- 
self that a Receiver stood in the position of 
a landlord and-a proprietor for the purpo:e 
of bringing a suit in ejectment against a 
tenure holder under section 66 of the Bengal 
Tenancy Act. The point decided in that 
case resembles the paint that arises in the 
present case. The contention that tha per- 
son who susd in the one case for ejectment 
aad in the other for the rent was not 
entitled to sue in the capacity of proprietor 
or landlord cannot, in my opinion, “be sup- 
ported. f agree that the appeal must be 
dismissed with costs, 

Arpeal dismissed. 


Vol, XLI) 


INDIAN OASRAS. 


713 


CHAIRMAN OF GAYA MUNICIPALITY V. SHAM LAL GUPTA, 


PATNA HIGH COURT. 
FULL BENCH. 


LETTERS Parent APPEAL No. 52 or 1917, 
July 3, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Chapman and 
_ Mr. Justice Jwala Prasad. 
CHAIRMAN or GAYA MUNICIPALITY 
~~ DEYENCLANT—APPELLANT 
versus 


SHAM LAL GUPTA— PLAINTIFF— 


RESPON! ENT. 

Bengal Municipal Act (TII of 1884), ss. 287, 288, 
240—"Erect or re-erect a building”, meaning of— 
Pulling down and again putting wp balcony, whether 
constitutes re-ercction, 

The words “erect or re-erect” in section 240 of the 

. Bengal Municipal Act do not necessarily mean build 
or re-build an entire honse from its foundation. Tho 
question whether there has been an erection or re- 
erection depends upon the circumstances of each 
case. It is a question of degree. [p, 719, col. 1.] 

Pulling down and then putting up the whole ofa 
balcony is not a re-erection within the meaning of 
aes 240 of the Bongal Municipality Act. [p. 718, 
col, 2. 


Letters Patent Appeal against the decision 


of Mr. Justice Atkinson, in Second Appeal. 


No. 573 of 1917, dated the 22nd February 
1917, reversing a decision of .the District 
Judge, dated the 17th April 1916, confirming 
that of the Subordinate Judge, Gaya, dated 
‘the 14th July 1916. 
FACTS of the case appear 
following judgment of 
Atkinson, J.—This second appeal comes 
before me from the decision of the Distriat 
Judge of Gaya, reversing the decree passed 
by the Munsif in this astion in fayour of 
the plaintiff. The action was brought by 
the plaintiff, claiming a declaration against 
the Municipality of Gaya to the effect that he 
was entitled to repair the walls and roof of 
his house without obtaining the sanction or 
_ permission of the Manicipality thereto and 
that the threats, asserted by the Munisi- 
pality, that they would remove'the new roof 
put opon the house, and the walls repaired, 
and the new verandah constructed by way 
of substitution; “were in violation of the 
plaintiff's legal rights; and that consequently 
the plaintiff claimed that he was entitled to 
an injunction against the Municipality. The 
plaintiff's house is No, 108 of Ward I 
situated in the town of Gaya. It isa one- 
storied house in which the plaintiff resides, 
Fronting the street or Municipal lane the 
Logse has two balconies in the lower storey 


from the 


and one onthe same evelasthe roof, and the 
house itself is built on a plinth erected on the 
high road. The plaintiff desired to repair 
the existing walls of his house and the roof, 
which had become dilapidated by age or 
time. Accordingly, thinking that it was 
necessary to obtain the sanction or permis- 
sion of the Municipality to the repairs, which 
the plaintiff contemplated carrying out, be 
applied on the 17th of June 1913 to the 
Municipality for leave to carry out the 
necessary repairs to the walls and roof of his 
house. The Municipal Officer inspected the 
plaintiffs house and reported that the 
“applicant might be allowed to repair the 
wall and roof which had broken to the 
interior compound of the bouse.” This is 
by no means a clear or intelligible order; 
but anyhow it purports to recommend 
sanction being given by the Municipality to 
the plaintiff's repairing the walls and roof 
of his house. 


The plaintiff proceeded to scarry out the 
work and executed the necessary repairs. 


On the 10th December 1913, however, two 
notices were served by the Municipality 
upon ihe plaintiff; one requiring the demoli- 
tion of the new rocf and the other the 
removal of the new balconies, which had 
been substituted for the old baleonies which 
had become desayed and rotten. In the 
erurse of repairing the roof it was discovered 
thatit would be necessary to change or 
alter the verandah on the top-storey because 
the support for the roof also formed the 
support forthe verandah; and these supporis 
have become rotten by age. Accordingly 
the two notices were served upon the plaintiff 
by the defendants complaining of the erection 
of the building, viz., the roof and the 
verandah without their sanction; and calling 
upon the plaintiff to refrain from proceeding 
further with the repairs to his house and 
asking him to remove the erection so put up. 
A second notice was served stating that in 
the event of the plaintiff’s failure to remove 
the construction complained of by the 
Municipality, they themselves would take 
steps to remove the same at their own 
expense; and the plaintiff would in such 
event be liable to criminal proseaution under 
four different sections cf the Bengal 
Municipal Act. The plaintiff failed to - 
comply with the terms of these notices, and 
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was then proceeded against criminally by the 
Municipal authority for failing to comply with 
the requirements of these notices, but the 
Municipal authority were unsuccessful -n 
obtaining a conviction against the plaintiff, 
The plaintiff had previonsly filed a petition 
of objection in response to the two 
notices, dated the 10th December 1913, 
but notwithstanding his petition of objection 
the prosecution was instituted, and proceeded 
with and after the prosecution had failed, 
the petitioner’s, t.e., the plaintiff’s objection, 
filed under section 242A of the Bengal 
Municipal Act, was taken up for adjudicvtion 
by the Vice-Chairman of the Municipal 
Board, at whose direction the plaintiff was 
asked to appear before him by a professional 
adviser. The matter arising on the plaintiff's 
petition of objection cane on for hearing before 
the Vice-Chairman alone, in the presence 
of the plaintiff and his legal adviser: and an 
order was made by the Vice-Chairman alone 
requiring the removal of the.verandah and 
the roof which the plaintiff had erected. As 
faras I can discover from the record, it 
appears that this order upon the plaintiff's 
petition of objection against the notices, 
dated the 10th December 1913, was made 
by the Vice-Chairman alone who purported 
to act under section 242A of the Municipal 
Act (IIT of 1884). In my opinion the order 
made by the Vice-Chairman under that 
section was without jurisdiction. Section 
2+2A expressly provides that an Appellate 
Court shall be formed consisting of at least 
three Commissioners to pass orders under 
that section; and that they and they alone 
should adjudicate upon any petition of 
objection which might come before them 
under that section. As far as I can see on 
the record, having regard to the notice, dated 
the 9th of duly 1914, served upon the plaint- 
iff, the \ice-Uhairman acted alone, under 
seation 242A of the Bengal Municipal Act, 
and made an order which he had no jurisdic- 
tion whatsoever to make and so far as that 
order is concerned, itis, in my opinion, a 
nullity; and the plaintiff is entitled toa 
declaration that the order is null and void; 
and the plaintiff is, in my opinion in no way 
bound by that order, which is illegal in 
point of law. However, it is not on this 
ground alone thatthe argument before ma 
mainly proceeded. The main argument in 


support of the contention that the plaintiff 
was entitled to the relief he seéks in this 
action has been, that there was no negessity 
in point of law for the plaintiff to obtain the 
sanction or permission of the Municipality 
to execute mere repairs to the existing walls 
of his house or to the replacement of a new 
roof and verandah thereon and thereto. Mr. 
Akbari, who appears-on behalf of the Gaya 
Municipality, admits that this case is one to 
which section 237 of the Bengal Municipal 
Act is applicable and that section 240 has 
no application whatsoever. He further 
argues that the definition which sestion 249 
purports to give of the word “erect” and 
“Ye-erect” has no applicition to-these words 
as used in section 237. | agree with that 
argument; and think that the words “erect” 
and ‘re-erect’ in the wider and more 
extensive sense in which they are used in 
section 240 have no application to this case, 
nor can the provisions of section 240 be 
applied in construing section 237. Seation 
937 deals with the case of a person who 
“erects or re-erects” a new house. 

Mr. Akbari contended before me that the 
word to erect meant to build a new house and 
that the words to re erect meant to rebuild 
the whole ora part of a house; and that 
thus no person is entitled to effect any 
repairs toany wall, roof, verandah or any 
other portion of his house without first 
obtaining the permission or sanction of the 
Municipality. In my opinion, that argument 
is disposed of by the express terms of 
section 237: itself. To yield to such an 
argument would, in my opinion, be to 
violate the language and meaning of section 
237 and be in opposition toa long line of 
authority. It would bea monstrous thing 
to hold that in the matter of every repair 
toa wall, roof or verandah of a man’s honse, 
however small, such person should have to 
go to the Municipality for sanction. The 
Munsif finds in this case that what the 
plaintiff did was no more than to repair a 
portion of a wall together with the roof, which 
was essentially rotten and had to be repaired 
in toto; and asi have pointed out, because 
the supports of the roof also formed the 
supports of the verandah, therefore, a new 
verandah had also tobe re-constructed or 
substituted or re-placed for the old one. These 
are the facts which have been found by 
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the learned Munsif .and which have not 
. been challenged. by the learned District- 


Judge in any way whatsoever; and, therefore,-: 


I take it that they are- beyond controversy.. 
I fail to see. how a-. mere re-plascement or 
substitution of repair of the kind in question 
lo a portion of a wall, roof and verandah 
can come under the category of an erection 
or re-erettion of a building as defined by 
section 237 of the Bengal Municipal Act. 


The words “erect” and ‘re-erect” mean, in” 


my opinion, to build and re-build an entire 
house from its foundation; and do not mean, 
nor are they intended to apply to, repairs 
such as have been effected by the plaintiff 
to his house in thiscase. I can well under- 
stand giving a Municipality power to prevent 
encroachment upon a public lane or road- 
way. in building or re-building with a view 
to ensure proper ventilation and affording 
facilities for public traffic and removal of 
sewage-matter and so forth. But I can see 
nothing in section 237 of the Municipal 
Act which would justify the Munisipality 
in claiming to have the right to prevent a 
person from repairing any portion of his 
house. The learned District Judge has dealt 
with this case in a very summary way; 
and he does not appear to have considered 
the actual facts of the coase. He lays 
‘stress upon the fact that an application 
Was: made by the plaintiff for leave to 
‘repair the wall, roof and ceilings of his 
house and permission to do this only was 
accorded to the plaintiff. The learned Judge 
then says that, therefore, as the verandah 
was not ineluded within the terms of the 
plaintiff’s application the repairs to or 
reconstruction of the verandah must be. 
deemed to have been in violation of the 
- sanction given and, therefore, the defendants 
were right and justified in demanding the 
demolition of the verandah and in issuing the 
notices they did; because the plaintiff had 
not obtained the sanction or permission of 
the defendants to the erestion of the verandah. 
In my opinion, the learned Judgeis quite 
wrong in interpreting the section so as to 
make a verandah a house. In my opinion a 
verandah is not a house, and I cannot under- 
stand why the plaintiff should not be 
entitled to repair a part of his house, whether 
it be a wall; a roof or a verandah. The 
learned Judge never considered at all 
whether the permission of the Municipality 


was necessary to effect a repair to an 
existing house. As I have said the definition 
of thé words erect or re-erect givan under 
section. 240 ‘has no application to tke 
words as used in section 237. The law has 
received judicial consideration in several 
sases of which it will be sufficient to name 
one or two. In the case of Hmperor 
y. Mathura Prasad (1), Prinsep and Stephen, 
JJ., had to consider a point similar to that 


‘in the present case. Their Lordships say: 


“The act condemned is the commencement 
of a ‘second storey without permission. 
We...find no necessity for such permission. 
The.building regulations, section 236 et seq. 
relate to building or re-building a house. 
The previous sections relating to alterations 
of a house contemplate obstruction or 
encroachments on roads. This is not the 
ground of objection. We do not, therefore, 
see how the case comes under section 273.” 
Accordingly they set aside the order in 
that case. To the same effect is the 
decision given under Statute, similar to the 
Bengal Municipal Act, in Bombay in 
Krishnaji Narayan Pokshe v. Municipality of 
Tasagaon (2), I think some assistance may 
also be derived from the decision in 
Eshan Ohunder Mitter v. Banku Behari Pal 
(3). No doubt that wasa decision on the 
words contained in section 204, which are 
not stristly speaking applicable to the 
construction of section 237 but, nevertheless, 
it does afford assistance in arriving at 
the conclusion that the section only con- 
templates the building and re-building of 
new houses and not repairs. In the oase of 
Kamta Nath v. Municipal Board of Allah- 
abad (4), Justice Knox considers the law 
that is applicable in a case lixe the present 
one, and although the facts of that case are 
distinguishable from those of the present 
ease the judgment is nevertheless interesting. 
The learned Judge observed that if the 
Legislature intended to put upon the section 
the construction which Mr. Akbari seeks 
to put upon section 237 in this case, it would 
have to distinctly express its intention, The 


(1) 29 C. 491 at p. 493. 
(2) 18 B. 547; 9 Ind, Dec. (N. s.) 874. 
(3) 25 C. 160; 1 C. W. N. 660; 13 Ind. Dec, (N. 8.) 


109. 
(4) 28 A. 199; 2 A. L. J. 976; A. W. N. (1905) 252; 


2 Or, L. J. 798, 


716 


INDIAN CASES. 


[1917 


CHAIRMAN OF GAYA MUNICIPALITY V., SHAM LAL GUPTA, 


learned Judge says, “If the law intended to 
restrict the rights of the Municipal citizens 
of Allahabad in this manner its intention 
should have been plainly manifested and 
put beyond reasonable doubt.” fn this 
partisalar case I am satisfied that the 
plaintiff did not do anything which would 
amount to erecting or re-erecting a. house 
within the meaning of section 237 and that 
consequently no permission or sanction hy the 
Municipality was necessary to justify what 
the plaintiff, in fact did, namely, to repair a 
portion of the wall, ro f and verandah of 
his house. Hencətbe Manivipality had no 
power to order the removal of the said 
portions of. the house so repaired and, 
therefore, the plaintiff was not and is not 
bound by the order of the Vice-Chairman 
which is a nulityin point of law. Accordingly, 
the plaintiff is entitled to the reliefs he 
seeks, tíz., a declaration that no permission 
or sanction of the Municipality was necessary, 
for the repaira effected by him to the wall, 
roof and verandah of his house, No. 108 
of Ward Lin Gaya Municipality, and that 
consequently the Municipality had no power 
to direct him to remove the said wall, roof 
and verandah. I do not consider that it is 
necessary to grant an injunction against the 
Municipality, inasmuch as I feel sure that 
the Municipality will not, having regard 
to my observations above as to what the law 
is, further harass the plaintiff by any more 
notices. 


Accordingly I will allow this appeal and 
set aside theorder of the learned District 
Judge. I allow the plaintiff his costs in this 
Court, inthe lower Appellate Court and in the 
Court of the Munaif. 

“Mr. Sultan Ahmad (with him Messrs. 
Akhari and Khurshaid Hasnctn), for the 
Appellants. —-The principal point in the care 
is what is the meaning of eresiion” and 

“re-erection” withinthe meaning of the Bengal 
Municipal Act. I submit that the defini- 
tion given in section 240 of the Act is 
not exhaustive as the word ` include ” 
clearly shows. Your Lordships will take 
into consideration the spirit and scope of 
the entire Act in order to arrive at the 
correct meaning. I submit with great respect 
that the opinion of Mr. Justice Atkinson 
as expressed in the judgment under appeal 
that “erect” and re-ereot” mean to 


also 


build and rebuild an entire bouse from its 
foundation does not wholly express the 
meaning of the two weres. His Lordship 
has relied upon Emperor v. Mathura Prasad 
(1) which I submit isan incorrect decision, 
I submit re-building a part of a-.honse jis 
“ re-erecting ” it within the meaning of 
the Bengal Municipal Act. 

[Cuamier, O.J.—Is “repair” defined in 
the Act ? | ` 


No. In this case the finding is that some 
of the walls were taken down and re-built. 
A baleony (chhojja) was taken down and 
an entirely new oneerected. I submit that 
it was clearly “re erecting ” and as it was 
not covered by the permission granted by 
the Municipality, the Municipality were 
perfectly competent to issue the notices they 
have issued. I submit that the correst view 
is that excressed by Jwala Prasad, J., in 
Balde, Lull v. Emperor (5). I submit farther 
that Mr. Justice Atkinson’s view, that the 
Vice-Chairman’s order dismissing the 
respondent’s objection to the notices issued 
by the Municipality was ultr: vires inasmuch 
as the Vice-Chairman did not comply with 
the provisions of section 242A, is not 
a sound one. His Lordship does rob seem 
to have considered the provision of section 176 
of the Act. 


Mr. Harnandan Lall Nandkeolyar (with bini 
Messrs. K. N. Prasad and Babu Kezlaspate), 
for the Respondent.—I submit on the 
authority of decisionsof the different High 
Courts of India that so long as I build on 
the old fourdations and keep to the old 
dimensions, I do not “ereet” or “re erect” 
within the meaning of the Bengal Municipal 
Act. Krishnajyt Narayan Pokshe v, Munici- 
pality cf Tusagaon (2), | unicipal Council, - 
Tanjore v. Visvanatha Rau (3', Mohabir Das v. 
Gaya Municipality (7), Kala Govind v, Munici- 
pality of Thana (8). Your Lordships will 
not put an interpretation on section 240 of 
the Act so asto restrict the natural right 
of a private citizen which is not expressly 
taken away by the Legislature. Refers to 
remarks of Knox, J., in Kamia Nath v, Muni. 
cipal Board «f Allahabad (4). The word 


(5: 38 Ind. Cas. ‘05: 18 Cr Ta J. 278. 

(F) 21M. 4; 7 M. L 4. 274; 7 Ind. Doo. (x. 8.) 359. 
(7) 26 Ind Cas 651136 Or, L. J. 69. 

(8) 23 B. 248; 12 Ind, Deo, (x. $ ) 164, 
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“vepair” has not baen defined in the Act. You 
cannot read the ordinary meaning of the re- 
pair into? re-erect” and “erect.” [ submit that 
the preamble and the scope of the Act clearly 
show that the Bengal Municipal Act is not to 
have any retrospective effect. Old buildinga 
are resognised as vested rights, and no inter- 
ference with them oan be permitted, Our 
house is admittejly an old building as 
having existed from “time beyond 
ordinary human memory.” It is only the 
construction of new baildings that. come 
within the purview of the Act. I submit we 
ware only repairing our house, inasmuch aa it 
has been found by the Courts below that 
we have not changed the foundations or the 
dimensions in the least. We were, therefore, 
only exercising a right which the Logis- 
lature recognises as being vested in us. The 
Manisipility, therefora, had no jarisdiation to 
interfere. Esran Chunder Mitter y. Banku Benari 
Pal (3). 

A3 regards tha ordar of the Vice-Chairman 
dismissing my objestion to the Manicipal 
notices issued against me I submit it was 
clearly ulira tires. 


[Cuamrer, ©. J.—Bat this point is not 
material to the case before us |. 

The Municipality was proceeding against 
me under section 238 and it ia clear that 
my.remedy lies only under section 242A. 

Mr, Sultan Ahmad heard in reply. 


JUDGMENT. 

Cuarier, C. J.—The respondent in this 
case applied to the Municipality of Gaya 
on July i7th, 1913, under sestion 235 of 
the Bengal Municipal Act, IIL of 1884, 
for permission to repair certain walls and 
roofs and on August 28th, 1913, permission 
was given to him to do so. The Munici- 
pality it appears subsequently discoverad 
that tha respondent had carried out work 
which in their opinion amounted to more 
than repairs, in fact amoanted to the 
erection or re-erection of a house within 
the meaning of the Act. Accordingly on 
Desember 10th, 1913, they issued a notize 
to the respondent under section 238, sub- 
section (1), requiring him to remove what 
he had built, inclading in particular a 
balcony, and on the same day they served 
& notice upon him under section 204 of 
the Act. with special reference to the 
balcony. Tha respondent fled objections 


which wara dismissed by the Vice-Chairman 
on daly 3ed, 1911. He was also proseout- 
el under section 273 of the Act, but with 
that we have nothing to doin the present 
case. 

In the present suit the respondent claimed 
various reliefs all of which relate to the 
balcony. He claimed no relief in respect 
of the notise issued under section 238, 
sub-section (1). Bat it is conceded that 
it is unnecessary for us to consider the 
exact reliefs claimed by the respcndent or 
the exact reliefs which he has obtained, 
as the object of this appeal is to obtain 
a decision of this Court as to the meaning 
nf the words ‘erect or re-erect” in the Act. 
The respondent’s house appears to be a 
two storied tuilding. Projecting from the 
upper storey is a blacony or chha ja which 
runs along a considerable part of the 
front of the house. The Munsif who 
inspected the house describes the work 
which was carried out by the respondent 


as follows: “Upon the evidenca on the 
record and from a local inspection of 
the disputed balconies or baleony, 


I am led to the conclusion that the pre- 
sent baleonies which are nothing but 
projecting parts of the old roofs of the 
house of the plaintif are nob new con- 
structions ont and-out, bat are re-construetions 
of the old balconies which have been attached 
to the house from time ouf of mind, I 
find that the roofs and the walls of the 
exterior part of the house having become 
old and ont of repair, the plaintiff got 
permission from the Municipality to repair 
tie same and that during repairs the old 
roofs including the balconies and some of the 
walls had to be replaced by the present ones, 
which have been re-coustructed on the old site 
without changing their dimensions in the 
least. So I hold that the present balconies 
are nothing but the thoroughly repaired pro- 
jecting portions of the old roofs of the 
house and that the said repairs are covered 
by, and have been done with the permission 
of, the Municipality”. 


Section 237 of the Bengal Municipal 
Act provides that every person who intends 
to erect or re-erect any house not beinga 
hut shall give notice in writing of his 


“Intention to the Commissioners.......Section 


238 of the same Act provides that, should 


718 


INDIAN OASES, i 


[1917 


CHAIRMAN OF GAYA MUNICIPALITY v, SHAM LAL GUPTA, 


any person commence to erect or re-erect 
such house, not being a hut, without giving 
notice or withont submitting plans and 
specifications or without waiting for the 
orders of the Commissioners or in contraven- 
tion of any legal orders of the Com- 
missioners, the Commissioners may, by notice 
to be delivered within 15 days, require 
the building to be altered or demolished 
as they may deem necessary. The words 
“erect or ve-erect any house, not being a 
hut” used in sections 238 and 239 are 
declared by section 240 of the Act to 
‘include “(a) any material alteration or 
enlargement of any building and (b) such 
alteration of the internal arrangements of 
a house as effect an alteration of its 
drainage or sanitary arrangements or affest 
its stability”, and the word “house” is 
defined in section 6 of the Act as including 
“any hut, shop, warehouse or building”. 
The decision of the Munsif in the case has 
already been indicated. There was an 
appeal to the District Judge, who sət aside 
the judgment of the Munsif and dismissed 
the suit. The learned District Judge was 
of opirion that the case vame within 
section 238 of the Bengal Municipal Act. 
There was a further appeal to this Court 
which was heard ‘by Mr. Justice Atkinson. 
That learned Judge was of opinion that 
the words “erect ‘and re-erect? as used 
in the Act mean ‘to “build‘ or re-build 
an entire house from its foundation, and 
he was ‘also of opinion that what had 
been done in the present case amounted 
to no more than repairs, Accordingly he 
allowed the appeal, set aside the order of 
the District - Judge and made a certain 
declaration in favour of the present re- 
spondent, He appears to have'given the 
respondent a relief which is not claimed 
in the plaint, but no objection has been 
taken to this “by the appellant. Several 
cases have been cited by Counsel on both 
sides. The first case to which I propose 
to refer is that of Emperor v. Mathura 
Prasad (1). In that case the accused was 
the owner of a single storied building. 
He added a second storey to his house 
without the permission of the Municipality 
and was convisted by a Magistrate under 
section 273 of the Bengal Municipal 
Act, 1884. The case was referred to the 
Caleutta High Court. The learned Judges 


who disposed of the oase seem to have 
been of opinion that the accused was 
entitled to add a second store to his 
house without taking the permission of 
thé Municipality. As at present advised 
I ara not lprepared to accept this decision 
as correct. The addition of a second storey 
to a house appears to me to be at least 
a material alteration or enlargement of 
the house within the meaning of section 
240 of the Act. In the case of Mohabir 
Das v. Gaya Municipality (7) two learned 
Judges of the Calcutta High Court held 
that the building of anew and additional 
masonry wall by which the courtyard 
of a temple had been materially enlarged was 
the erecting of a house within the meaning 
of sestion 288 of the Act. They observed 
that house had been defined as including 
any building and théy were of opinion that 
they ought not to construe the word build- 
ing otherwise than in its ordinary. sense 
and as including erections, structures and 
buildings sush as masonry walls. In that 
cease, as the judgment clearly shews, what was 
erected was a new wall whers no wall had 
previously existed. In Baldeo Gall v. Emperor 
(5) one of the members of this Bench 
held that the re-erection.of. the whole 
front of a house amounted to a re-erection 
of a house within the meaning of the Act 
and we were asked to hold that that desision 
covered the present case. It appears to me 
that the question whether there has been 
an erection or re- erection of 4 house within 
the meaning of ‘the Act depends upon the 
circumstances of the case, As I understand 
the finding of the Munsif which was accepted 
by. the District Judge, no new structure was 
erected by the rešpondent. He intended to 
repair the upper storey or the roof of his 
house and in the course of making the re- 
pairs he found it necessary “to renew some 
of -the walls or parts of the walls of the 
upper storey and also to renew some of the 
woodwork of the balcony. In order to do 
this he had to pull down and put up again 
the whole balcony. In my opinion he did 
not erect or re-erect his house within the 
meaning of section 240. He sarried out 
thorough repairs. Nor am I able to hold 
that there was within the meaning of sec- 
tion 240 any material alteration of the build- 
ing. These words do not appear to me to 
refer to the case of a baloony or wall being 
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replaced by another of exactly the same 
dimensions and on the same site.. It is clear 
also from the findings of the Munsif and 
accepted by the District Judge that there 
was no enlargement of the buildings. In 
ordinary parlance the respondent cannot be 
‘said to have erected or re-erected a house. 
It was suggested that section 240 did not 
apply to this case at all, because that sec- 
tion defines the expression “erect or re-ereat 
any house, not being a hut’ only for the 
purposes of the two last preceding sections. 
The circumstance that section 240 does not 
refer to section 237, the section under which 
notice has tobe given to the Commissioners, 
does not appear to me to affect the case. 
The section which entitles the Commissioners 
to require a person to remove a building 
is section 238 and section 240 does apply 
to that section. 

There is one matter to which I think I 
ought to refer, although it is unnecessary for 
thé disposal of this appeal. In the course 
of his judgment Mr. Justice Atkinson ex- 
pressed the opinion that the plaintiff in this 
ease was entitled to a declaration that the 
order passed by the Vice-Chairman dismiss- 
ing his objections was nulland void. The 
learned Judge refers to section 242A, but that 
section relates only to an appeal. His 
attention’ was probably not called to section 
176 of the Aot, which distinctly provides that 
except as provided in section 177, such ob- 
jections shall be heard and ‘disposed of by 
the Chairman or Vice-Chairman. It ap- 
pears, therefore, that there was no irregulari- 
ty in the, action taken by the Vice-Chair- 
man. I am not prepared to endorse the 
opinion expressed by the learned Judge that 
the words “erect and re-erect” mean build 
and re-build an entire house fromits found- 
ation. The question whether there has been 
an erection or re-erection depends upon the 
circumstances of the case. It isa question 
of degree. 
of his house except a few walls, but no one 
would think of holding that there had not been 
a re-erection merely because a few feet of 
the old walls were used in the new building. 
On the facts as found in the present case 
lam of opinion that there was no erec- 
tion or re-erection of the house within the 
meaning of the Act and I would, therefore, 
dismiss this appeal with costs. 

CHAPMAN, J.—~I agree. 
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JWALA Prasav, J.—I have discussed the law 
on the subject in the case of Baldeo Lall 
v. Emperor (5). In that ease the entire 
frontage of the house had failen down and 
was re-constructed. There was thus a “re. 
erection” of the house under seation 240 
of the Bengal Municipal Act. In the 
present case it has been found as a faot 


that there was no new structure constructed 


46 


and that there was no “erection” or “re. 
erection”. Whether there has been an ‘ereo- 
tion” or “‘re-erection” of a house within the 
meaning of section 240 of the Act depends 
upon the circumstances of each case. I 
have shown in my judgment in the case re 
ferred to above that the case of Emperor 
v. Mathura Prasad (1) was wrongly desided 
and I adhere to my view then taken. 
Appeal dismissed, 





MADRAS HIGH COURT. 
Seconn Civiu APPRAL NO, 78 of 1916. 
May J, 1917. 

Present:—Mr, Justico Sadasiva Aiyar and 
Mr. Justice Bakewell. 
VAIGUNTATHAMMAL AND ANOTHER — 
Derenpants Nos. 3 AND 4—~ 
APPBLLANTS 
versus. 

VALLLAMMAT AMMAL AND ANOTHER —- 
` PLAINTIFE AND Darenpanr Nu, 2— 


se oo 
tvil Procedure Code (Act V of 1908), O. II, 1.1 
0. 1X, r. 12—Power of Court to direct party to appear 
in person—~Fatlure to appear, effect of—Ex parte pro. 
ceedings. 

Under Order ITT, ralo J, of the Code of Civil Pro. 
cedure a Court has power to direct a party to appear 
in person, and on his failure so to appear he may be 
eG an a under Order IK, rule 12, of the Code 

ough ms Vakil may be present in Court. Ti 
cols. 1 & 2.) j S a. 


Satu v, Hanmantrao, 23 B., 318; 12 Ind. D 
211, dissented from, ` ac. ÈN. 8.) 


Appeal against the decree. of the Court 
of the Subordinate Judge, Tuticorin, in 
Appeal Suit No. 44 of 1915, preferred 
against that of the Court of the 
Temporary Additional District Munsif 
Tinnevelly, in Original Suit No. 37 of 1914, 

FACTS — The plaintiff brought a suit for 
a declaration of her right to the plaint 
and for possession of the same 
by dividing it by metes and bounds toge- 
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ther with fature profits. Her case was that 
she had got a moiety of the plaint property 
from her mother as siridhanam, that she 
had been enjoying it jointly with defendanta, 
and that she found it inconvenient to so 
enjoy it any longer. The Ist defendant 
disclaimed all interest in the property. 
The 2nd-defendant contended that a portion 
had baen given away to another, thatthe 
remaining property belonged to her, de- 
fen lants Nos. 3 and 4 and to plaintiff in equal 
moivties, Oa Lith Atgust 1914 the District 
Maunsif directed tha plaintiff and defendants 
Nos. 3 ard 4 to appear in person at the 
next hearing, 2.6., on 29th Augast 1914, Oa 
that day the plaintiff appeared bat the 
defendants Nos. 3and 4 did not, but ib was 
represented that the 4th defenlint had 
been recently delivered of a child. There 
was no reason assigned for the non-ap- 
pearance of the 3rd defendant. The Muansif 
told the defendants’ Vakil that he would 
grant a month’s time provided both defendants 
uodartook to be prasent in person then. 
But the: Vakil told him that whatever 
time was granted, the defendants were deter- 
mined not to appear and that, therefore, 
there was no need for granbing any time 
for their appearance. The defendants Nos, 3 
and 4 not being persons exampted from 
appearing in Court and no reason having 
been assigned why they could not appear, 
the Munsif declared them ex parte and 
decreed the plaintiffs snit ón toto. On 
appeal, it was held that as the parties 
had wilfully disobeyed the direction of 
the Court, and insisted on maintaining 
that attitude, the District Munsif had no 
other course open but to proceed with the 
‘case under Order XVII, rule 3, Civil 
Procedure Code, and that in so doing, 
therefore, he did not exercise his discretion 
illegally. The appeal was dismissed. The 
defendants Nos. 3 and 4 thereupon preferred 
this second appeal to the High Court. 


Mr. K., R. Guruswamt Ary r (with him 
Mr. A. Subbarama Azyar), for the Appel- 
Jants.—The defendants Nos. 3 and 4 could 
have been directed toappear in person only 
to give evidence. Therefore, Order XVII, 
rule 3, Civil Procedure Code, directly 
applies and -it provides that on the 
failure of the party to appear the Court 
‘may proceed to decide the suit forthwith. 
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Therefore, the District Munsif had no 
jurisdiction to declare them es parte, i 

Mr. T. R. Venkatarama Sastriar, for the 
Respondənt.—Ocder 1X, rule 12,” Civil 
Procedure Code, directly applies and 
whenever a defendant directed to appear 
in person fails to do so, the Court has 
the power under this rule to declare 
him ex parte. 

| Bakewell, J., pointed out that the Court 
had jurisdiction under Order III, rule 1, 
Civil Procedure Code, to direct the personal 
appearance of any party for any purpose 
whatsoever. | 

Satu v. Hanmanitrao (1) is no longer 
law in view of the delibsrate deletion 
from Order IX, rule 12, Civil Procedure 
Code, of the words “Under the provisions 
of section 66 or 436”, which appsarad in the 
corresponding secticn 107 of the old Code. 


JUDGMENT. 


‘Sapasiva Aiyar, J —Defendants Nos. 3 
and 4 are the appellants in the second 
appeal, After the issues were settled, 
which was on the 27th June 1913, the 
District Munsif on the lth August 1914 
directed the defendants Nos. 3 and 4 to 
make their appearanee in person on the 
29th August 1914, to which date the hearing 
was adjourned. On the said 29th August 
1914, defendants Nos. 3 and 4. failed to 
appear and represented through their Vakil 
that they would refuse to appear even if 
they were granted time. The learned 
Munsif thereupon, on the 29th August 19.4, 
declared them ex parte and decided the suit, 
on the evidence of the plaintiffs husband, in 
plaintiffs favour. The Subordinate Judge, 
on appeal, confirmed this decree. Hence 
this second appeal. 


It isto be regretted: that the District 
Munsif did not mention the provision of law 
under which he acted in calling upon 
defendants Nos. 3 and 4 to appear in person, 
nor the provision of Jaw under which, on 
their failure to do so, he declared them 
ex parte. The learned Subordinate Judge 
has also failed to state the provision of law 
under which, according to him, the Munsif 
acted in calling upon defendants Nos. 3 and 
4 to appear in person, though he considered 


(1) 23 B, 318; 12 Ind. Dec. (x, 8.) 211, 
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thatthe decree ex parie was granted under 
Order XYII, rule 3, Ctvil Procedure Code. 
I donot see how Order XVII, rule 3, has 
any application to the circumstances of this 
case. As my learned brother pointed out 
during the course of the argument, I think 
the direstion to defendants Nos. 3 and 4 to 
appear in person must be deemed to have 
been made under Order III, rule 1, Civil 
Procedure Code. That rule empowers the 
Court to make an order that “any appear- 
ance required or authorised by law to be 
imade bya party shall be made by the party 
in person.” Now, the appearance for 29th 
August 1914 was one which was authorised 
by law to bs made by the party and such 
appearance for that particular date could 
be directed by the Court under this provision 
fo be made in person. Then, we come to 
Order IX, rule 12, which provides that if 
a party who bas been ordered to appear in 
person does not appear in person, or show 
sufficient cause to the satisfaction of the 
Court for failing to appear in person, he 
might be treated as not appearing, even 
though (I take it) he had engaged a Pleader 
who had appeared and was then prepared to 
appear for him inthe case. In this view, 


„it is unnecessary to resort tothe principle’ 


indicated by me (sitting asa single Judge) 
in Rajagopala Pandarithar v, Muthu Kumara 
Chettiar (2) namely, that, even if not em- 
powered by any specific provision found in the 
Civil Procedure Code, the Court has inherent 
power to order a party to appear in person 
if it considers it necessary to do so in the 
interests of justice. That Order IX, 
rule 12, dpplies to all cases wherea party 
“bas been ordered to appear in person is clear 
fromthe fact that the words “under the 
provisions of section 66” (corresponding to 
Order V.rule 3) or section 436” (correspond- 
ing to Order XXIX, rules 2 and 8) appearing 
in the corresponding section 107 of the old 
Civil Procedure Code have been deliberately 
omitted from Order IX, rule 12. Cases 
desided under section 107 of the old Code 
{for example, Satu v. Hanmantrao (1)! are, 
therefora, no authorities on the construction 
of Order IX, rule 12;so far as this point is 
concerned. The other contentions put forward 
ou behalf of the appellants need not be dealt 


an 17 Ind. Cas, 162; 23 M. LJ. 673; 18M. LT, 
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with in detail, there being nothing in them. 
I would, therefore, dismiss this second 
appeal with costs. 

BAKEWELL, J.—A party is bound to attend 
the Court whenever so required, and 
although ordinarily he may fulfil this obliga- 
tion by means of an agent, if the Court so 
directs, he is bound to attend in person 
(Order III, rule 1, Civil Prosedure Code). 
lf the evidence of the party is required, a 
summons can be issued in the same manner 
as toa stranger to the suit; bat when the 
parties are before the Couri either 
personally or by their Pleader, it is 
competent for the Court to direst them orally 
to attend without a summons. The 
provisions of Order IX, rule 12, are perfectly 
general and are evidently framed for the 
purpose of dealing with obstructive tactics 
and cf enabling the Court to proceed against 
any party who does not attend. The diary 
in the present case shows that there were 
numerous adjournments for the purpose of 
settlement and for other reasons, and ib may 
well have been that the District Munsif 
thought that he should puta stop to these 
tactics: aud have the parties before him 
personally. I think that he was perfectly 
right in proceeding under this rule, With 
regard to the provisions of Order X on which 
the learned Vakil for the appellants relied, 
1 think thatthey relate primarily to the 
ascertainment of points indispute and may 
point out that they do not refer to the 
administration of an oath or provide for 
the examination or eross-examination of 
parties. I must respectfally dissent from 
the decision in Satu v. Hanmanirao (1). 
With regard to the merits of the case, the 
plaintiff set up a possessory title under 
which she and all the defendants claimed the 
property as owners in common, and I think 
the evidence was sufficient to support the 
plaintifs claim. Iagree that this second 
appeal should be dismissed with costs. 

Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civiu APPEAL No. 105 
or 1916. 

May 4, 1917. 
Present:—Mr. Justice Maung Kin. 
Babu APPAN CHARAN—~PraintirF— 
APPELLANT 

TET SUH 2 

KYAUSH MA—Derenrpant— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, lát 
~- Suit for possession—Burden of proof—Laches and 
acquiescence, difference between. 

Where a plaintiff's claim is based on the ground 
that he or his predecessor has been dispossessed or 
has discontinued possession, the period, from which 
limitation runs is the date of dispossession or dis- 
continuance of possession and the burdenis on the 
plaintiff to show that he or his predecessor-in-title 
has been in possession within 12 years of the date of 
suit, and the Article applicable to the suit is Article 
142 of the Limitation Act. [p. 722, cols. 1 & 2.) 

Where there is a Statute of Limitation applicable to 
the suit, the objection of simple laches doss not 
apply until the expiration of the time allowed by 
the Statute. But acquiescence is a diferent thing; 
ic means more than laches. If a party who can 
object lies by, and knowingly permits another to 
incur an expense in doing an act under a belief that 
it would not be objected to and so a kind of per- 
mission may be said to be given to another to alter 
his condition, he is said to acquiesce. [p. 724, col. 2.] 


Mr. Chari (with him Mr. Ray), for the 
Appellant. 

Mr. Broadbent, for the Respondent. 

JUDGMENT.—-Both the lower Courts 
have held that the defendant-respondent 
did encroach on the plaintiff-appellant’s land 
to the extent sued for, by building on it. 

The main defence is, however, involved 
in the question whether Article 142 or 144 
of the Limitation Act applies. The plaintiff 
alleges that he was in possession when 
the encroachment took place in 1908 or 
1909, and that he was thereby dispossessed 
of the land taken up. Following the 
ruling of their Lordships of the Privy 
Council in Mohima Chunder Mozoomdar v. 
Mohesh Chunder Neoght (1), a Division 
Bench of this Court in Maung Ya Gyaw v. Ma 
Ngwe (2) has held that if a plaintiff claims 
on the ground that he and his predeces- 
sors have been in possession but have 
been dispossessed or have discontinued 
possession, the period for which . limitation 
rons is the date of dispossession or dis- 
continuance and the burden is on the 


(1) 16 C. 473; 161 A. 23; 5 Sar. P. C. J. 321; 8 Ind. 
Dec (x. s.) 312. 
(2) 2 L. B. R, 66. 
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plaintiff to show that he or his predeses- 
sors-in-title have been in possession 
within 12 years of the date of suit, « No 
other ruling of this Court contrary fo 
that ruling bas been cited before me. It 
must, therefore, be held that Article: 142 
applies and that the onus is upon the 
plaintiff to show that he was dispossessed 
within 12 years of the date of the suit, 
that is to say, that the defendant built 
her house within that period. 


On this point the Court of first instance 
held that the defendant did build her house 
about six years before the suit. The 
District Court on appeal disagreed with that 
finding. 


The plaintifi’s witnesses on this point 
are Maung Po Thaing, Maung Tun Baw, 
Maung Po Thin, Kannuswamt and Rahim 
Bux. The Township Judge believed: the 
evidence of the first three, buf did not 
attach much importance to the evidence of 
the last two. The Distriot Judge explained 
away the evidence of the three relied on by 
the Township Judge by holding in effect 
that they had nothing to go on ia their 
of the time when the en- 
croachment took place. In my view Maung 
Po Thaing’s evidence is absolutely reliable. 
The witness is a joint sub-registrar and 
a pensioned thugyi and-has lived long at 
Kyauktan in his official capacity as a 
taik thugyi and has had much to do 
with the buildings of that place. He 
remembers that in 1892 there was a space 
of 10 feet between the two houses which 
were respectively standing on the two 
sites in question. “The man on the north 
of it”, he says, ‘owned 5 feet of it, the 
man on the south of it owned 5 feet of 
it". The next thing he remembers is 
that about six or seven years ago the 
defendant’s present house was built by her 
husband, since deceased, the plaintiff having 
built his present house before then. The 
witness goes on to say that the plaintiff 
built his house exactly on the space taken up 
by the old house, but that the defendant’s hus- 
band built his, taking up not only his 5 feet of 
the vacant space between the two houses but 
also “one foot of plaintiff's land. Maung 
Po Thaing also remembers that 17 years 
ago there was «8 dispute between the 
owners of the two houses as regards the 
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boundary line within the two houses and 
he settled it. Here the witness is talking 
evidently about the  predecessors-in-title 
of the parties to this suit.. He, therefore, 
has had much to do with the two sites 
and remembers a great deal about them. 
He has held a responsible position in 
which he must have had many opportuni- 
ties of looking into matters concerning the 
amall group of houses known as the town 
of Kyauktan. I do not think that such 
a person’s evidence ean lightly be dis- 
regarded, when he says that a certain honse 
was built such and sucha time ago. It cannot. 


be said that he said so in an irresponsible way. - 


He must be credited with some sense of 
responsibility and must be taken to have 
thought over the matter and given the 
time after due consideration. That he 
assigns no reason for remembering the date 
of defendant’s building is not a matter which 
gan be used against his testimony. It was 
for the defendant to ask the necessary ques- 
tion. Again, if must be borne in mind that 
Maung Po Thaing says that the plaintifft’s 
present house was built before the defend- 
ant’s present house. The plaintiff bought 
that site with the old house thereon in 
July 1902 and the suit was brought on the 
9th Ostober 1915, a little over thirteen years 
from the date ofthe purchase. This being 
so, Maung Po Thaing’s estimate -of the 
length of the time that has elapsed since 
the building of defendant’s house must be 
held to be reliable. This fact will be presently 
developed into one of great. importance in 
this case. Regarding the evidence of Maung 
Tun Baw and Po Thin the learned District 
Judge says that if their evidence stands 
alone, he would agree with the Township 
Judge that it should be accepted but that 
he thinks Ah Waing’s evidence is against 
their testimony. Now I think that Ah 
Waing’s evidence, when analysed carefully, 
is not reliable one way or the other. I 
have no doubt that he had a good reason 
to remember the date of the defendant’s 
building of the present house before the 
reason assigned by the District Judge but 
the question is whether as a fact he re- 
members if or not. I do not think that 
he does. Ah Waing says that tha plaintiff’s 
present house was built five or six years 
before the defendant’s present house. If 
that. was all he says, there would be no 
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doubt that his evidence support.s Maung Po 
Thaing, Tun Baw and Po Thin, for the 
plaintiffs deed of purchase is dated July 
1902 and the present house must have 
been built after the purchase. But Ah Waing 
goes on to say that the defendant’s house was 
built twelve or thirteen years ago. This 
cannot be true in view of the date of the 
plaintiff's deed of purchase; if what he said 
previously is true. If both the statements 
are true, the witness has driven himself 
into an absurdity, for the plaintiff would 
then appear to have built the house five or 
six years before the date of his purchase. 
Ah Waing’s evidence is, therefore, unreliable, 
although it may be said that be appears 
to be an honest witness. 

In the result it is, in my opinion, the 
proper thing to place reliance upon the 
evidence of Maung Po Thaing and the 
other two Burman witnesses. I, therefore, 
hold that the plaintiff succeeded in .dis- 
charging the onus that was on him. 


Counsel for the defendant argued that, 
even if the plaintiff’s case was established 
in its entirety, the defendant should not 
be sompelled to pull down her house which 
she had occupied for so long, but that she 
should be ordered to pay such compensa- 
tion as was reasonable under the ciroum- 
stances. The reason urged for this contention 
is that the plaintiff waited six or seven 


years before he filed his suit, without 
having previously made any complaint. Mr. 
Broadbent cited Brommo Moyee Debra 


Ohowdhrain v. Komoodinee Kant Banerjee (8) 
and Nil Kant Sahoy v. Jujoo Sahoo (4). In 
the first case there were two appeals, in 
the second of which the suit was to have 
a privy erected upon a very small bit of 
land, about four cowries, demolished. Both 
the lower Courts had concurrently held 
that the privy had been erected for seven 
years or so with the consent of the plaint- 
iffs. The consent appears to have been 
inferred from the facts that the plaintiffs 
had been aware of the fact that the privy 
was erected, and that they allowed it to 
be completed. and to remain standing for 
many years. The learned Judges of the 
High Court held that the consent had been 
rightly inferred and dismissed the appeal 


(3) 17 W. B. 466. 
(4, 20 W. R. 328, 
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of the plaintiffs. In the second case the 
plaintiff claimed to enforce his right to 
an easement. Upon the facts it was held 
that he bad not proved such uses as would 
be necessary for the purpose of establish- 
ing the right of easement claimed, but the 
learned Judge went on to say: We will 
add that, supposing that the plaintiff had 
the rigat which he alleges in this case, he 
could not be allowed in equity to stand by 
and see the defendant building a house and 
erecting a chutoolurah before he complained 
in any way of his right being infringed 
by those asts, He was bound at once todo 
his best to prevent the defendant from 
putting a permanent obstacle in the way 
of the enjoyment of his rights. If he silently 
stands by and permits him to go to the 
expense oferectinga building upon his own 
land before hè complains, a Court of Hquity 
ought to be very slow to listen to his com- 
plaint when the consequence of giving effect 
to that complaint will be to cause a very 
considerable damage and loss to the defend- 
ant.” 


With due respect I am unableto ascept 
the law as laid down in either of these 
cases, for in my opinion ib is too general in 
expression and too wide in effect. : The law 
was laid down ,in somewhat similar terms 
to that in the above cases bya Subordinate 
Judge in Gopi v. Bisheshar (5)— If aman 
permits another to build upon his land and 
with the knowledge thatthe building is being 
erested, stands by and does not prevent the 
other from doing so, then, no doubt,. equity 
comes in, and by the rules of equity which 
in this respect are the same as the rules 
of Jaw, he cannot eject that other person,” 
and their Lordships of the Privy Council 
in Bent Ram v. Kundan Lal (6) remarked 
that it was to be regretted that the loose 
and inadequate statement of the rule of 
equity reported in Gopi v. Bisheskar (5) 
should have been accepted apparently with- 
out much consideration by the learned Judges 
of the High Court. I shall first of all deal 
with the English Law on the subject of 
laches and acquiescence. “A plaintiff in 
equity is bound to prosecute his claim with- 
out undue delay. This is in pursuance of 


(5) A. W. N. (1885) 100; 4 Ind. Dec. (x. s.) 789. 
' (6) 21 A. 496; | Som. L. R. 400; 3 C. W. N. F02; 26 
[. A. 5S; 7 Sar. P. O. J. 523; 9 Ind, Dec, (x s) 1022. 
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the principle which underlies the Statutes 
of Limitation, vigilantibus ef non dormientibus 
lex suceurrit. A Court of Equity refitses its 
aid to stale demands, where the plaintiff 
has slept upon his rightand acquiesced for 
a great length of time. He is then said 
to be barred by his laches. The defence 
of laches, however, is only allowed where 
there is no statutory bar. If there is a statu- 
tory bar, operating either expressly or by way 
of analogy, the plaintiff is entitled to the 
full statutory period before his claim becomes 
unenforceable.” (Halsbury’s Laws of Eng- 
land, Volume 13, page 168, section 203.) 


But there appears to ba a_ distinction 
between laches and acquiescence. In 
Archbold v. Scully (7) Lord Wensleydale 


points out the distinction ‘in the following 
words:— I take it that where there is a 
Statute of Limitations, the objection of simple 
laches does not apply until the expiration of 
the time allowed by the Statute. But acquiesce- 
ence is a different thing; it means more than 
laches. If a party, who could object, lies by. 
and knowingly permits another to inc-r an 
expense in doingau act under the belief that 
it would not be objected to and so a kind 
of permission may be said to be given to 
another to alter his condition, he may be 
said .to acquiesce; but the fact of simply 
neglecting to enforce a claim for tke period 
during which tbe law permits him to delay 
without losing his right, I conceive, cannot 
be any equitable bar.” 
yations must be read what was said by the 
same learned Judge and Lord Chancellor 
Cranworth in Ramsden v. Dyson (8). ‘There 
both their Lordships declared that ifa strang- 
er builds on the land of another suppos- 
ing it to be his own and the owner does 
not interfere but leaves him to go on, equity 
considers it dishonest in the owner to remain 
passive and afterwards to interfere and take 
the profits. But if a stranger builds on the 
land of another knowingly, there is no prin- 
ciple which prevents the owner from insist- 
ing on having back his land, with all 
the additional value which the occupier has 
imprudently added to it; and Lord Wensley- 
dale added that, if a tenant does the same 
thing, he cannot insist on refusing to give 

(7) (186119 H. L ©, 360 atp. 383; 7 Jur. (N, s.) 
1169, 5 L. T. 160; 11 E. R. 769; 131 R. R. 223. 

(8) (1866) 1 H. L. 129, 12 Jur. (x. s.) 506; 14 W 
R, 9-6, 
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up the estate at the end of his term. It 
was his own folly to build. This was 
stated*in the Allahabad case of Uda Begam 
v. Inam-ud-din (9) as the effect of the ob- 
servations of their Lordships and was adopted 
as law applicable -to India. “These dicta”, 
say the learned Judges of the Allahabad 
High Court “of the highest authority illus- 
trate the application of the general rule, 
There must be something more than a mere 
delaying in instituting proceedings to deprive 
a man of his legal remedies.” Then the 
learned Judges in dealing with the facts of 
the case proceed to say that the appellant, 
knowing that the respondent was building 
on her lands, abstained from commencing 
proceedings for one or two years, that the 
respondents must have known that they had 
no claim to the land and that they could 
hardly have doubted that it belonged to the 
appellant, and that the delay in bringing the 
suit was, therefore, not sufficient to deprive 
the appellant of ber right to relief 

In Bent Ram v. Kundan Lal (6) their Lord. 
ships of the Privy Courcil adopted the 
principle laid down by Lord Chancellor 
Cranworth and Lord Wensleydale in Rams- 
~den v. Dyson (8), In Fatehyab Khan v. 
Muhammad Yusuf (10) the snit was for the 
removal of a building ereoted by the defend- 
ants upon certain jand over which the 
plaintiffs alleged that all the residents of 
the mohulla where the parties lived had from 
time immemorial exercised 4 right of way 
to and from their residences, besides using 
ig for social gatherings and other common 
purposes. famalen v. Dyson (8) was follow- 
ed and Edge, O, J., observed on the facts:— 

It appears to me that the acquiescence 
cannot possibly arise here. Jt is not suggest- 
ed that there was any evidence that the 
plaintiffs had given their actual consent to 
the building; and the only evidence of ao- 
quiescence can be that they did not imme- 
diately protest. 
defendants in creating this building must 
have known perfectly well that they were 
building upon a courtyard which their 
neighbours had a right to sue.” 

It is clear from the foregoing that besides 
the plaintiff's delay in instituting proceed- 


(9) 1A.8?; 1 Ind Dec. (x 8) 74, 
(10) 9 A. 434; A. W. N. (1887. 82; 6 Ind. Dec. 
(N. 3.) 725, 


INDIAN OASES, 


It appears to me that the 


725 


ings the Court would have to go into the 
question as to whether or not the person 
building had reasonable grounds for suppos- 
ing that the land built on was his owu 
land. 

In Muhammad Umar Daraz Khon v. Maru 
(11) Karamat Hassain, J., following Benz 
Ram’s case (6), laid down the law as follows: 

In order to constitute acquiescence and to 
raise the p'ea of equitable estoppel an ab- 
stinence from interference is not enough. 
In addition to this there must also be a mis- 
taken belief in the builder that the land upon 
which he was building was his own proper- 
ty.” So that the defendant may show that 
he did not build on the land of another 
knowingly but undera mistaken belief that 
it was his. 

Turning to the question of. fact whether 
the defendant’s husband knew that he was 
building on a portion of the plaintiff's land or 
whether he had reasonable ground for believ- 
ing that he was doing so on his own land but 
that he had made a mistake, [am unable to 
come to any other conclusion than that the de- 
fendant's husband built the house taking in a 
portion of the plaintiff's land knowingly and 
that there was no possibility of a mistake hav- 
ing occurred as to whose property that portion 
was. Maung Po Thaing’s evidence makes it 
clear that originally there was a well defined 
boundary between the two houses in the 
shape of a fence, and that there was vacant 
space, 5 feet wide, on either side of the fence 
and that when the defendant’s house was 
re-built, not only was his own vacant 
space taken up, but a foot of land beyond 
the fence. 

This evidence is, in my opinion, reliable. 
Maung Po Thaing is the only witness in 
the case who could speak with some 
knowledge of the place and he speaks 
very clearly on all the matters he was 
examined. I hold, therefore, that the defend- 
ant’s husband built his house knowing 
that he was thereby encroaching upon a 
portion of the plaintiff’s land and that there 
was no possibility of his having made a 
mistake in thinking that the portion was 
his. 

The appeal is allowed. The decree of 
the District Court is set aside and that of 


(11) 1 Ind, Ors. 821; 6 A. L. J. 57; A. W. N. (1908) 
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the Court of first instance restored. The 
‘defendant-respondent will not, however, be 
ordered to pay any costs in any of the Courts, 
as I think the plaintiff should have brought 
his suit earlier than he did, 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2960 
or 1915. 

June 25, 1917. 
Present:—Mr, Justice Fletcher and 
Mr. Justice Newbould. 

NAFAR JOARDAR—Derrenpant— 
APPELLANT 
VETSUS 
PRATIMA SUNDARI DASSYA— 
Puarntir#, ano SHYAMA CHARAN BISWAS 
AND OTHERS— Pro forma DErenpANTs— 


RESPONDENTS. 

Evidence Act (T of 1872), s. 18—Chittas, private, 
admissibility of-—-Appeal, second—Objection as to non- 
admissibility, whether can be taken for first time. 

Sembdle.—Private chitias, however old, are not 
admissible in evidence under section 18 of the 
Evidence Act. [p. 727, col. 2.] 

Where private chitias were admitted in evidence 
in the primary Court withont objection and the 


Judges of the lower Courts and the Commissioner 


acted on them: 

Held, that an objection to the proceedings in the 
lower Courts, on the ground that they were based 
on the terms of the chittas which were inadmissible 
in evidence, could not be allowed to prevail in second 
appeal. [p. 728, col. 1.] 


Appeal against the decree of the Additional 
Subordinate Judge, Nadia, dated the 20th 
May 1915, affirming that of the Munsif, 
Kushtea, dated the 22nd August 1913. 


FACTS of the case appear from the judg- 
ment. 

Babu Sarat Ohundra Roy Chowdhury (with 
him Babu Dhirendra Kumar Roy), for the 
Appellant.—The points are two:— 

(1) There is no finding on the question 
of title by exchauge, as set up by the plaint- 
iff, and 

(2) the chitta, upon which the division has 
been based, is no legal evidence as against 
the defendant-appellant, in that he was no 
party to it and had nothing to do with it, 
the chiita being one prepared by the land- 
lord of tke plaintiff-respondent. 
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The defendant-appellant was a third party 
so far as the chdita was concerned, pur- 
porting to hold the lands under a different 
landlord in a different mauza. The Privy 
Council speak of chitfas as no evidence of 
title in boundary disputes between rival pro- 
on | Sree HEckowrie Sing v. Heeraloll Seal 
(1) |. 

Even Government chittas of khash mahals 
have been held to be no evidence against 
private persons. [Ram Ohunder Sao v. 
Bunseedhur Naik (2) }. 

Babu D. N. Bhagchi, for the Respondents. — 
There is no foree in the first contention. 
Although there is no specific finding on the 
question of plaintiff’s title by exchange, there 
is a general finding as to the plaintiff's title 
to all the lands in dispute; and particularly 
having regard to the finding that relation- 
ship of landlord and tenant existed between 
the parties, and the defendant as such gave 
barga paddy to the plaintiff by way of 
rent, if did not lie in the mouth of the 
defendant to question the title of the 
plaintiff. 


The above is sufficient to dispose of the 
other contention as well. But to take it by 
itself, it is not correct to say that either of 
the cases referred to by my learned friend 
for ‘the appellant goes the length he would 
have them. He has taken the cases in part 
and not in whole and has misread and 
migapprehended them. The Privy Council 
ruling says that those chzttas would be no 
evidence when they are without further 
accounts, introduction or verification, words 
which my learned friend left out in inter- 
preting the ruling, aod those words make all 
the difference in the interpretation. And so 
also in Ram Chunder Saov. Bunseed).u- Naik(2), 
they would not be evidence for a particular 
purpuse. It is nowhere stated that they would 
be no evidence forany purpose and under any 
circumstances. To the contrary, as has been 
pointed out by Mr. Justice Woodroffe and 
Mr. Field in their Treatise on the Law of 
Evidence, measurement chittas would be. evi- 
dence under section 12 of the Evidence Act 
even against third parties, but their weight 
as evidence would depend upon the parti. 


(1) es 1i W. R., (P.C) 2 12 M.I. 
A. 186; 20 E. R. 29 
(2) 9 0. 741; Td Jur, 653; 4 Ind. Deg. (xN. ,) 


+ 


Vol. XLI] 


cular circumstances under which they were 
prepared (vide Woodroffe on Hvidence— 
under head Ohittas). The chitta in the present 
case was of the year 1869 —a very ancient 
chitta, prepared when apparently there 
existed no dispute between any of the parties 
and friendly relations prevailed. But what 
is most -extraordinary, no objection was 
taken to the admissibility of the chitia in 
either of the Courts below and is being 
taken for the first time before your Lord- 
ships in second appeal. That is too late in 
the day. If such objection had been taken 
earlier the Courts below could have deter- 
mined under what circumstances the 
chitta was admitted as evidence. Such 
objection cannot nuw be raised for the first 
time. 

. Baba Sarat Chundra Roy Ohawdhury, in 
reply.—Whether the chztta is admissible in 
evidence is a question of law and can bg 
raised as such 
first time. Madhabi Sundari Dassya v. Gaga- 
nendra Nath Tagore (3) and Kanto Prashad 
Hazari v. Jagat Chandra Dutta (4). 


JUDGMENT. 


Fusrcasr, J.~—This is an appeal by the 
defendant against a desision of the Additional 
Subordinate Judge at Nadia affieming the 
decision of the Munsif of Kushtex. The 
suit was brought for a deglaration that the 
lands appertained to the jote of the plaintiff 
held by -her under one Bama Sundari 
and that the defendant was a tenant under 
her ata rent paydble in kind. There was 
a clear and definite finding made by the 
learned Judge of the lower Appellate Court, 
quite apart from the question of the chdtta 
and the exchange, that the defendant held 
on barga the disputed land under the 
plaintiff. If that finding is not displaced 
there is nothing to say in the case. The 
appeal has been argued on two peints. First 
of all there was the point that the exchange 
had not been proved. I do not know that 
having regard to the finding of fact it was 
necessary to prove tbe exchange. That, in 
any case, was merely a formal omission 
aud probably, as Mr. Roy Chowdhury said, 
it was overlooked by everybody, as the 
learned Judge was trying four cases at one 


(8) 9 C. W. N. 111. 
(4) 23 0. 385; 12 Tnd. Dep. (N. B.) 224, 
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time. I suppose, not only a Judge but 
everybody else cannot do more than one 
thing at the same time and when one tries 
four cases at.the same time he is liable to make 
some sush slip. However, I do not think 
the question of exchange, having regard to 
the finding as to the relationship of landlord 
and tenant, is material to the case. If that 
relationship is established, as the defendant 
is, in fact in possession of this land in 
barga the rent being partly in kind, it does 
not matter whether the plaintiff got the land 
by exchange or not. 


The other point is a much more serious 
point and this is as to the admissibility 
of what is called a private chiita under 
the provisions of the Indian Evidence Act. 
The chitta was, as the learned Judge remarks, 
a very old one. It is objected that these 
chittas are not admissible in evidence under 
any circumstances and, therefore, whatever 
conduct the appellant might have been 
guilty of in the lower Courts in arguing 
the case and in conducting the oase both 
before the Judges and the Commissioner with 
reference to the ckzi/a, yet as the document is 
absolutely excluded from evidence under the 
provisions of the Indian Evidence Act, the 
matter having been taken into consideration 
by the learned Judge, his decree cannot 
stand. Of sourse, that is putting the case 
far too high. It may be that as against the 


‘objecting defendant a private chitla cannot 


be given in evidence without his consent, 
although the text-book writers suggest that 
these private chittas can be given in evidence 
under the terms of section 18 of the Indian 
Evidence Act. We all know that section 
13 of the Indian Evidence Act has seaured 
a very wide interpretation, probably in some 
cases too wide. We may take it substantially 
that most -things that one cannot get in 
under any other section of the Indian Evi- 
dence Act can be got in under section 13. 
Having regard to the authorities it is very 
difficult to say that the document is not 
admissible. I am not prepared as at pre- 
sent advised to dissent from Mr. Roy Chow- 
dhury’s argument that these documents, 
although the text-book writers say that they 
are admissible under section 13, are not so. 
I think there are strong reasons for gay- 
ing so. However, in this ease, the document 
went in without objection. The Commissioner 
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and the two Judges acted on: it. Ib is quite 
impossible now at this stage to destroy the 
whole of the proceedings that have taken 
place ou the terms of the. chttta and to 
say that the whole suit must be tried again 
from its inception. I think, having regard 
to the finding about the defendant holding 
the land in dispute on barga, we should 
support, although not without some difficulty, 
the judgment appealed from and dismiss the 
appeal with costs. 
Newsoctp, J.— I agree. . ; 

Appeal dismissed, 


' CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decerns Nos. 
os ` AND 2150 or 1913. 
March 16, 1917. 
Pret — Justice Sir John Woodroffe, 
Krt., and Mr. Justice Cuming. 
Hon’sie Maharaja MANINDRA 
CHANDRA NANDI BAHADUR 
< — DEFENDANT No. 1—APPELLANT 
l VETSUS 


RANGALAL MONDAL AND OTHERS — 


RESPONDENTS. 

Chowkidari Act (VI B. C. of 1870), ss, 50, 51—Suit 
by putnidar for possession of chowkidari chakran lands 
— Limitation applicable—Limitation Act (IX of 190), 
Sch. I, Arts. 142, 144—Suit for possession of lands— 
Plaint, amendmeni of, by addition of new lands—Opera- 
tion of plaint. 

Where the plaint filedin a suit for possession of 
certain plots of land was subsequently amended by 
the inclusion of certain other plots in the plaintiff's 
claim: 

Held, that the case was not one of amendment of 
plaint but of an addition of entirely new lands and 
that, therefore, as regards such new lands the suit 
must be taken to have been filed on the date when 
the claim in respect thereof was made by the 
application for amendment, and not from the date 
when dhat application was granted by Court. [p. 729, 
col. 2 

Article 144 of the Limitation Act applies to the 
suit of a gufnidar brought against the zemindar for 
the recovery of possession cf chowkidari chakran, 
lards transferred to the latter under the Chowkidari 
Act, and to ascertain when the zemindars’s possession 
became adverse, the Court must find when the lands 
were settled by the zemindar with tenants and when 
those tenants took possession of the lands and 
whether such possession wasto the knowledge of the 
putnidar. [p. 780, col. 1) 


Appeals against the decrees cf the Sab- 
ordinate Judge, Birbhum, dated the 10th 


1795 
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March 1913, confirming those of the Münsif, 
Rampurhat, dated the 80th March and 30th- 
August 1912, respectively. 


FACTS materal to the report will appear’ 
from the judgment and the arguments. 


Babu Ram Charan Mitra (with him Babus 
Jogesh Chandra. Dey, Hemendra. Nath Sen and 
Sarat Kumar Mitra), for the Appellant.—. 
The amendment relied upon by the other, 
side is not really an amendment under the. 
law. The Court of Appeal finds that by this 
amendment new lands were substituted for 
old lands, and it admits that for purposes 
of limitation the suit must be regarded as. 
instituted on the date when the amendment 
was ordered to be made. We submit that 
limitation should run from the date when 
the lands were transferred to the zemindar 
by the Collector, the 3rd March 1899. 
The amendment was made more than twelve 
years after that, ¢.e,o0n the 29th August’ 
1911. Even if limitation runs from the 
date when the tenant got possession from 
the zemzndar, the suit is barred as the lease to 
defendants Nos. 2 and 3 was executed on the 
Sth July 1899, 


Batu Dwarka Nath Chakravarty (with him 
Babu Baraneshibast Mookherjee), for the Re-' 
spondeuts.— Amendment when allowed by the 
Court is only an amendment and the suit- 
must be regarded as filed when the un-~ 
amended plaint was filed. We submit that 
there was no bar to the Trial Judge allowing 
the amendment. In the body of the plaint 
there was a proper description of the lands 
in suit as being the chowkidari chakran lands 
of village Goyta and others which had been 
resumed by the Callector and transferred to 
the zemindars. This deseription har not in’ 
any way been changed and forms the whole’ 
basis of the suit. The plaintiff need not 
have given any boundaries of the lands and 
could have asked for d-secovery from the. 
defendanis, He says in his petition that 
the emlas made mistakes and he is supply- 
ing correct boundaries after inquiry. For 
principles on which amendment is pernia-` 
sible see the analogous provision in Order 
VI, rule 17, clause (2), Civil Procedure Crde, 
and the case of Argar Ala v. Trulokya Nath 
Ghose (1). 


(1) 17 ©. 631 at-p. 639; 8 Ind. Dec. (x. 8 ) 960. 
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Limitation should not run from the date of 
transfer by the Collector as snch transfer 
is not in derogation of but in full recogni- 
tion of the title of the patnidar as against 
the zemindar. See sections 50 and 51 of Act 


VI (B. C.) of 1870. 


A suit of this character is a sunib under 
Article 144 and not under Article 142 of 
the Limitation Act. Adverse possession 
began when the plaintiff demanded posses- 


sion from the zemindar and it was refused, . 


or at any rate from the time when the 
zemindar settled the lands with other per- 
sons who took possession of the lands to 
the knowledge of the patnidars and their 
under-lessees who had title to the lands, 
so that even if the date of amendment be 
institution of the 
suit, if was not barred by limitation. 

Babu Jogesh Chandra Dey, in reply.—The 
finding is that the defendants, Nos. 2 and 3 
got possession from the date of their lease. 
So that the possession became adverse from 
the Sth Maroh 1899 and the suit was 
barred on the 29th August when the amend- 
ment was ordered. 

Babu Baranashibust Mookherjee pointed out 
that if the suit be regarded as instituted 
when the new boundaries were supplied the 
date of application for amendment, and not 
the date when the plaint was ordered to be 
amended, should be taken as the date of 
institution of the suit. 


JUDGMENT. 


a APPEAL FROM APPELLATE Deceare No, 1795 
or 1913, 


Wooprorre, J.—This appeal arises out of 
a suit for possession of certain chowkidard 
chakran Jands. The suit was filed on the 3rd 
March 1911. The plaint set out the resumed 
lands in a schedule containing 9 plots of land 
of au area of 26 bighas said to be of the 
value of Rs. 805. On the 16th August 1911 
an application was made for what was 
called an amendment of this plaint and 
was granted on the 29th August 1911. The 
result of this order was that the suit be- 
came one for 59 plots in lieu of 9 plots of 
an area of 69 bighas instead of 26 brghes 
and for lands of the value of Rs. 705 instead 
of Rs. 305. The question, therefore, which 
first arises is whether this so-called amended 
plaint includes or not the lands set ont in 


out 
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the schedule of the unamended plaint. If 
it does so, what are those lande? Tf there 
are such lands the plaintiff would be entitled 
to a decree in respect of the same. If there 
are no such lands then the case must be 
dealt with as stated later on in this judg- 
ment. I may here observe that the Subor- 
dinate Judge in his judgment says that “the 
plaintiffs struck out all the plots claimed at 
first and put in new plots altogether of more 
value than that of plots claimed originally.” 
It is not, however, clear to me whether the 
Subordinate Judge by that statement meant 
to find or had it in bis mind that none of the 
plots added were included in the original 
plaint. From an inspection of the plaint 
it appears that the schedule was erased 
and if may be thatit was to this fact that 
the Subordinate Judge referred. It, there- 
fore, becomes necessary, as I said, to 
definitely ascertain whether the so called 
amended plaint includes any lands as set 
in the schedule to the unamended 
plaint. 


The next point whieh we consider is as 
regards such lands as were added on the 
16th August 1911 and were not included in 
the original plaint. The question which 
arises as regards such lanids is, when was 
the suit instituted as regards them. 

For the respondentit is contended that the 
suit was instituted as regards all the lands 
on the 3rd March 1911 when the plaint was 
received. It might be so if this were a case 
of amendment proper; but this is not so, 
because this is not a case of amendment 
properly so called, but a ease of an addition 
of entirely new lands, and, therefore, as re- 
gards such new lands the suit which is 
taken to have been filed will date from the 
date when the claim was made in respect 
thereof, namely, on the 16th August 1911, 
Therefore, as regards all lands not included 
in the plaint at first filed, the suit must 
be taken to have been instituted on the 16th 
August 1911. As regards all Jands not 
included in the plaint at first filed there are 
two dates upon which it may be argued that 
the suit can be taken to have been instituted, 
namely, either on the l6th of August 1911 
when the application was made for amend- 
ment or on the 29th August 1911 when the 
application was gran'ed, Something may be 
said on belLalf of either of these dates, but- 
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we are in favour of the respondent’s view 
of taking the earlier date, namely, the 16th 
August 1911, seeing that this is a point 
which is not seriously contested. We, there- 
fore, hold that as regards all lands not 
included in the plaint as first filed, the suit 
must be taken to have been instituted on the 
[6th August 1911. 

The next point, therefore, which arises is 
whether the suit is barred or not as regards 
those lands; and thisraises the question whether 
Article 142 or Article 144 of the Limitation 
Act applies. For the respondent it has been 
contended that Article 144 applies, whereas 


the appellant bas put forward Article 142. - 


It is troue that paragraph No. 4 of the 
plaint alleges that the properties described 
in the schédule were held by certain chowkz- 
dars as chakran lands under the plaintiffs 
the se-painidars who obtained their services 
and enjoyed the said lands in se- patni right. 
But this was a possession under another 
title. This igs not acase in which possession 
was obtained under the resumption proceedings 
and was then lost. In my opinion, therefore, 
Article 144 applies to this case. The Court 
must, therefore, ascertain when possession 
became adverse to the plaintifs, and for this 
purpose it must find when thelands weresettled 
by the first defendant with the tenants and 
when the appellants tenants entered upon the 
lands and wassuch possession to the knowledge 
of the plaintiffs. Hither party may adduce 
further evidence upan this question of 
possession, and such evidence may be taken 
either by the lower Appellate Court itself 
or under its direction by the Court of first 
instance, 


I may draw here the attention of the 
lower Appellate Court to the 8th paragraph of 
the written statement of the second and third 
defendants. It runs as follows :— 

“The defendant No. l, after getting the 
land in suit transferred to him, caused notices 
to. be served in Goyta village and adjoining 
villages and proclaimed by beat of drum 
that he will settle the same. The plaintiffs 
were fully aware of these. They were also 
aware of the settlement of the land to 
these defendants. They did not make any 
objection at the time of the settlement of 
the land to these defendants. The defend- 
ants are in possession of the land for 12 
years paying rent to defendant No. 1. The 
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plaintiffs did not make any objection to 
these knowing full well all the facts, They 
never made any opposition to these defendants’ 
possession of the said lands”. 

The judgment and decree, therefore, of the 
Subordinate Judge must be set aside and 
we must remit this case to the lower Appel- 
late ‘Court in order that the Subordinate 
Judge may deal with thesame in accordance 
with the directions contained in this judg- 
ment. 

Costs of this appeal will abide the result 
of the trial by the lower Appellate Court on 
remand, 

Cusine, J.—I agree. l 
IN ÅPPEAL ProM APPRI,LATE Decree No. 2150 

oF 1913. 

The learned Vakil for the appellant does not 
press this. appeal. 

This appeal is, 
casts. 


therefore, dismissec with 


Appeal No. 1795 sent back; 
Appeal No. 2150 dismissed, 





PUNJAB CHIEF COURT. 
Seconp Civin Arrear No. 1902 or 1914. 

May 3, 1917. 

Present:—-Mr. Justice Scott-Smith and 

Mr, Justice Broadway. 

FATEH AND OTHERS —PLAINIIPE3 — 

APPELLANTS 
VETSUS 
BHANJU RAM AND OTHERS— DEFENDANTS — 


RESPONDENTS, 

Limitation Act (1X of 1908), Sch. 1, Arts. 171, 177— 
Civil Procedure Code (Act V of 1908), O. KIH, r. 11, 
O. XXXIV, r. 1-~- Abatement-~Mortgage, joint and indi- 
visible—Mortgagee respondent, death of~ Failwe to 
bring legal representat:ves on record and to have àbate- 
ment set aside — Lamitation. 

In the case of a joint and indivisible mortgage all 
the mortgagees or their legal representatives are 
necessary parties to a suit for redemption, and the 
same principle is applicable to an appeal by the 
mortgagor against the mortgagees in such suit. 
Consequently where one of the mortgages respondents 
to an appeal dies and no application to bring his 
legal representatives on record is made within six 
months, as required by Article 177 of the Ist Schedule 
to Act IX of 1908, and the application to have the 
consequent abatement set aside is also out of time, 
the whole appeal abates. [p. 731, col, 2,) 


Second appeal from the order of the 
Additional Divisional Judge, Mianwal’, 
dated the 8th May 19)4, affirming that 
of the Munsif, first Class, Bhakkar, District 
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Mianwali, dated the 24th February 1914, 
dismissing the plaintiff’s slaim. 

Dr. Shuja-ud-Din, for the Appellants. 

Lala Ude Bhan, for the Respondents. 

JUDGMENT.—~This is a second appeal 
from the order of the Additional Divisional 
Judge of Mianwali upholding the order of 
the Munsif, first Class, dismissing the 
plaintiff's suit for redemption as barred 
by time. Mr. Ude Bhan, Pleader for the 
respondents, raises a preliminary objection 
that the appeal has abated because Khota 
Ram, one of the original defendants-re- 
spondents, died and no application to bring 
his legal representatives on the record was 
made within the statutory period of six 
months, The original defendants were 
Khota Bam and Teju Ram, who are said 
to be mortgagees of the land in suit in 
equal shares. They are descendants of 
Girdhari, the original mortgagee. Khota Ram 
is said to have died on the 27th Novem- 
ber 1914, Counsel for the respondents has 
put in a certified sopy of the entry in 
the death-register which shows that this 
"is the date of his death. Mr. Shuja-ud- 
Din on behalf of the appellants does not 
dispute the correctness of this entry and 
admits that the appeal has abated as 
against Khota Ram, the application to 
implead his legal representatives not having 
been made until the 19th July 1915. 
He does not, however, admit that this 
partial abatement results in the total 
abatement of the appeal and he also urges that 
there are sufficient grounds for setting aside 
the abatement, because his clients live in a 
village five or six miles from Bhakkar 
where Khota Ram lived. 


It was pointed out in Hadu v. Lala (1) 
and in Inayat v. Ganga (2) that where 
the interests of defendants-respondents were 
joint and the decree sould not be reversed 
without the representatives of the deceased 
respondent being brought on the record, 
the whole appeal must abate when it 
abates against the deseased respondent. 
In Hadu v. Lala (1) and Khuda Bakhsh 
v. Mathra Das (8) it was held on the 


(1) 21 Ind. Cas, 951; 41 P. R. 1915; 15 P, L. R. 
1914; 16 P. W. R. 1914, 

(2) 32 Ind. Oas. 829; 3 P. R. 1916. 

(3) 18 Ind. Cas. 188; 62 P. R. 1913; 85 P, L. R. 
1913; 89 P. W. R. 1913, 
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facts of those particular cases that the 
appeal having abated against one of the 
respondents could not proceed against any 
of the respondents. In the present case 
Khota Ram and Teju Ram were joint 
mortgagees and a suit for redemption could 
not have proeeeded against one of them 
without the other being impleaded. Simi- 
larly when Khota Ram died the appeal 
could not proceed against Teju Ram alone 
without impleading the representatives of 
Khota Ram. The mortgage was a joint 
and indivisible one and all the representatives 


of the original mortgagee were necessary 
parties to a suit for redemption. 
We, therefore, hold that the appeal 


abated against all the respondents six 
months after the death of Khota Ram 
%@, on the 27th May 1915. The ap- 
plication to bring Khota Ram's legal 
representatives on the record was made 
one month and 23 days after this. 

An application to have the abatement set 
aside should have been made within sixty days 
of the abatement, but none was made until 
it was made orally tous at the hearing of 
the appeal, that is to say, nearly two years 
after the abatement. In our opinion there 
is no sufficient cause within the meaning 
of section 5 of the Limitation Act for hearing 
an application made so long after time. 
When the appellants made their application 
for impleading the legal representatives of 
Khota Ram on the 19th July 1915, they 
stated that he had died about six months 
before that date. They ought to have as- 
certained exactly how long ago he had died 
and should have taken care to make an 
application to get the abatement set aside 
within the sixty days prescribed by law. 
Moreover in the application of 19th July 
1915, they said they had come to know of 
his death about a month previously. No 
explanation was given as to why they did 
not at once make an application. We ag- 
cordingly hold that no sufficient cause for 
setting aside the abatement has been shown, 
or for hearing such a belated application to 
that end as has been made in this case, 
We accordingly refuse to set aside the 
abatement. - 

The appellants will pay the respondenta’ 
costs in this. Gourt. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE Decere No. 3214 — 

or 1914. 
March 23, 1917. 
Fresent:— Mr, Justice Fletcher and 
Mr. Justice Smither, 
Srimati KRISHNA PROMODA DASI— 

’ FEINTIFF—ÅPPFELLANT 

Versus 
KEDAR NATH BASU AND OTHRRS — 
Dersa bsnts—- RESPONDENTS. 

Executor, decree- obtained by—®ale~—Purchase by 
executor—Peneficial ownership in decree, determination 
of— Family ariang ment, effect of 

K. died leaving four sons anda widow. He left 
a Will appointing his widow as his executrix, The 
latter in execution of a rent-decree purchased the 
property in arrears. Prior to the cecree one of the 
sons having died unmarried, his share had 
devolved upon the executrix as his mother 
and a family arrangement had been executed 
between the members of the family before the 
auction-purchase of the property, by which the 
executrix released all her interest in the estate of 
her deceased son in favour of another son. The 
plaintiff acquired the entire interest of that son and 
the other co-sharers in the property: 

Held, (1) that under the terms of the family 
arrangement the executrix had no interest in the 
property that she purchased qua executiix in execu- 
tion of the decree she obtained as executrix and that 
the plaintiff was, therefore, entitled to the property; 
[p. 732, col. 1.) 

(2) that though the decree was obtained by the 
executrix, the beneficial owners of the estate were 
“the real owners of the decree. [p 732, col 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Khulna, dated the 2nd May 1914, 
modifying that of the Munsif, Khulna, dated 
the 10th February 193. 

Babu Provesh Ohandra Mitter (with him 
Babu Surendra Madhab Mallik), for the Appel- 
lant. 

Babu Haripada Chatterjee, for the Respond- 
ents, 


JUDGMENT. 

PLETGHER, J.—This is an appeal by the 
plaintiff from a judgment of the learned Sub- 
ordinate Judge of Khulna, dated the 2nd 
May 1914, modifying the decision of the 
Munsif of the same place. The plaintiff 
brought the suit to recover possession of a 
plot of lard. ‘The facts found by the learned 
Judge of the lower Appellate Court are 
wholly in favour of the plaintiff-appellant, 
except as regards one particular matter. 
One Krishna Kishore Ghose died leaving 
four sons and a widow. He left a Will 
appointing his widow, the defendant No. 4 
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in this case, as his executrix. The defend- 
ants Nos. land 2 beld the disputed land as 
tenants under the estate of Krishna Kishore 
Ghose. The defendant No. 4 as executrix 
brought a suit to recover the rent in arrear 
against the present defendants Nos. Land 2 
and obtained a decree Prior to the decree, 
one of the sons of Krishna Kishore Ghose by 
name Jatindra died and the defendant No. + 
susceeded to his share. After the decree 
had been obtained the property was brought 
to sale in execution and purchased by the 
defendant No. 4, the executrix. In the 
meantime, disputes having arisen in the family, 
a deed of family arrangement had been 
executed between the members thereof and, 
under the terms of that deed, the mother, that 
is, the defendant No, 4, the executrix, releas- 
ed all her interest in the estate of the deceas- 
ed Jatindra to one of the other sons, namely, 
Uperdra. The plaintiff has got the entire 
interest of Upendra and the other co-sharersa 
inthe property. The only point that has 
been decided in this case against the plaintiff 
is this. That under the terms of the deed of 
family arrangement, Upendra did not 
acquire the interest of Jatindra in the land 
purchased by the executrix in execution of 
the rent-decree and that, therefore, the 
plaintiff has got no interest in it. The view 
of the learned Judge was that that was an 
interest that accrued to the executrix after 
the date of the deed of release and could not 
be affected by the terms of the deed. I do 
not agree in the view of the learned Judge. 
His finding that the decree was obtained by 
the defendant No. 4 as executrix and that the 
beneficial owners of the estate were the real 
owners of the decree seems to be right. The 
question is, “who were the beneficial owners? 
It may be noticed that the defendant No. 4 
is a party to this suit and she does not set up 
any claim to this land, a share in which has 
been awarded to her by the decree of the 
learned Subordinate Judge. Butit is mani- 
fest that the deed of release passed any inter- 
est that the defendant No. 4 bad in the estate 
of Jatindra. The document is in the form 
of an Engli. deed. The defendant No. 4 
the widow of Krishna Kishore Ghose and 
his executrix released and surrendered “all 
that undivided one-fourth share which was 
of the said Jatindra Mvhan Ghose of, in and 
to the estate of the said Krishna Kishore 
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Ghose except as aforesaid,” the exception 
being certain chattel or moveable property; 
and the property was Cescribed as consisting 
of the particulars set out in Schedule A there- 
under “written or howsoever otherwise the 
said property as is or was situated, tenanted, 
buanded, called, known, mentioned, deseribed 
or distinguished.” Then followed the ordinary 
clause as in an English deed, “together 
with all the estate, right, title, interest, claim 
and demand whatsoever of the said Srimati 
Sarnamoyi Dasi, the defendant No. 4, 
into or upon the said previous or any part 
thereof”. It is impossible to imagine that 
the document did not pass clearly the interest 
that Jatindra had in the rent decree and it 
is found as a fact that this property was pur- 
chased in execution of that decree, though 
the purchase price was satisfied by the money 
that wasdueto the decree-holder on the decree. 
It is quite clear, therefore, that the defend- 
ant No. 4 had no interest in the property 
that she purchased qua executrix in execution 
of the decree she obtained as executrix. | 
think the learned Subordinate Judge came to 
@ wrong conclusion when hs held that the 
defendant No. 4 had an interest in the pro- 
perty which she did not claim and apparently 
did not want. In my.opinion, we ought to 
set aside the decree of the learned Sub- 
ordinate Judge and ‘restore the decree of the 
Muasif with costs bath in this Court and in 
the lower Appellate Courts. 
SMITHER, J.—I agree, 
Decree sat aside. 


CALCUTTA HIGH COURT. 
APPSAL FROM ORIGINAL Decree No, 450 
or 1913. 
February 13, 1917. 
Fresent:—Mr, Justice Fletcher and 

Mr. Justice Richardson. 
KALI CHARAN SHAHA AND OTHERS — 

PLAINTIFFS-—-APPELLANTS 

VETSUS 
GOBINDA SUNDAR SANYAL AND OTHERS 


~~ DEFEN DANTS— RESPONDENTS. 
Landlord and tenant--Suit for rent—Persons 
acquiring interest in tenancy prior to suit, position of 
Parties, non-joinder of, in rent suit, effect of — 
Validation Act (I B. C. of 1903), effect of. 
Iu & suit for arrears of rent of a tenure, the plaint- 
if if he desires to affect or override the interest of 


a person inthe tenure acquired prior to the institu- 
tion of the suit must, if he becomes aware of such 
interest subsequent to the institution of his suit, 
join such person asa party to the suit. [p. 784, col. 
F 

A landlord brought a suit for arrears of rent of a 
tenure against tho tenure-holder, whose interest in 
a part of the tenure had been purchased by the 
defendants before the institution of the suit at a 
sale in execution of a money-decree against the 
tenure-holdor but the landiord’s fee was not deposited 
till after the confirmation of the sale. After the 
institution of the suit the landlord became aware 
of the defendants’ interest in the tenure but did not 
make them parties to the rent suit and got a decrec 
against the tenure-holder. In execution of that 
decree the landlord purchased the tenure: 

Held, that having regard to the terms of the 
Validation Act (I B. C. of .1903) the defendants 
acquired an interest in the tenure before the plaintift 
instituted his suit for rent and as he did not make 
the defendants a party to that suit when he became 
aware of that interest subsequent to the institution 
of the suit, he could not affect or override that interest 
of the defendants by his purchase of the tenure in 
execution of his decree for rent against the original 
tenure-holder. [p. 734, col. 1.) 


Appeal against the decree of the Officiating 
Subordinate Judge, Rajshabye, dated the Lsth 
April 1913. 

Babu Dwarka Nath Chakravarty (with him 
Baba Jatindra Nath Lahiri), forthe Appel- 
lants. 

Babu Hiralal Sanyal (with him Babu 
Bireswor Bagchi), for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs from the judgment of the learned 
Subordinate Judge of Rajshahye, dated the 
16th April 1913. 

- The facts so far as they are relevant to 
the present appeal are as follows:—One 
Khormannessa on the 27th March 1897 
created a permanent tenure in favour of per- 
sons who have been called the Kundus in the 
present case in certain property. The 
property consisted of shares in certain 
foujis as well as the whole of the mokarar7 
interest of portions of the same lands, 

On the 17th of July 1902 the plaintiffs 
purchased the interest of Khormannessa 
in all the lands leased ont to the Kundus. 
The plaintiffs on the 6th of June 1904 brought 
.a snit for rent against the Kundus and 
obtained a decree on the 2lst of November 
19-4. Tbe tenure was put up forsale in 
execution and purchased by the plaintiffs 
on the 2lst of May 1906. In the meantime 
on the 18th of January 1904, the defend. 
anis purchased ata sale in execution of a 
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money-desree the interest of the Kandas in 
a portionof the property. This sale was 
confirmed onthe 21st of May 1904 but the 
Court, before confirming the sale, did not 
require the deposit of the landlord’s fee as 
required by section 1 ‘of the Bengal Tenancy 
Act. The deposit was, however, male on the 
12th of July 1904. The plaintiffs had 
instituted their suit against the Kundus 
onthe 6th of June 1904, and they did nof, 
even after they became aware of the 
defendants’ purchase, apply to add the 
defendants as defendants to the suit they 
had brought against the Kucdus for rent, 
It has been argued on this appeal that as 
the plaintiffs were not aware at the date 
of the institution of their suit against the 
Kundus of the interest acquired by the 
present defendants, they were entitled to 
neglect the interest acquired by the present 
defendants when theycame to hear of it 
after the institution of their suit, That 
argument does not appear to be well founded. 
Having regard to the terms of the Validation 
Act (Act I of 1903 B. C. ) it is clear that 
the defendants acquired an interest in the 
property before the plaintiffs instituted their 
suit for rent against the Kundus. Many 
eases have been cited on both sides to show 
that in such a case the plaintiff ina suit 
ean or cannot neglect an interest, he first 


comes to hear of after the institution of hia” 


suit. These cases seem to me to have 


little, if any, bearing on the point in debate. 


The real question is whether a plaintiff 
desiring to affect or override the interest 
ofa person acquired prior to the institu- 
tion must, if he becomes aware of such 
interest subsequent to the institution of 
his suit, join such persons asa party to 
his suit before he can affect or override 
such interest. On general legal principles 
I think he is so bound and if he fails to 
do so, the interest acquired prior to suit 
will not be affected. The defendants hav- 
ing acquired an interest in the property it 
cannot be that such interest known to the 


plaintiffs before decree is liable to be sold . 


in a suit brought against another person 
and to be determined without the defendants 
having an opportunity of paying the rent 
and saving their property. I agree, there- 
fore, with the conclusion of the learned 
Subordinate Judge in this respect. 


OASER. (1915 


' One other matter was raised on the 
hearing of this appeal, vtz ¿, that the learned 
Judge had dismissed the suit as regards 
the land mentioned in schedule wna to the 
plaint. Thedefendants, save as hereinafter 
mentioned, do not claim that the land 
mentioned in schedule wna was included in 
their sale-certificate, but say that the lands 
in schedule gha to the plaint are also includ- 
ed in schedule wna. i 


The parties are agreed thatthe decree 
passed by the learned Judge should be 
amended by awarding possession to the 
defendants. of the land mentioned in 
schedule una to the plaint, but that this 
shall not prejudice or affect the right 
of the defendants declared - by the judgment 
inthe lands mentioned in schedule gha to 
the plaint. Subject to this amendment 
the judgment appealed from must be 
affirmed and the appeal dismissed with costs, 
one hundred rupees. 

The parties have today put in the 
terms on which the decree in this case 
should bedrawn up. Lab the decree be 
prepared in those terms. 

Appeal dismissed. 


PATNA HIGH COURT. 
Civit Rererence No. 16 or 1917, 
June 29, 1917, < 
Present: —Mr, Justice Sharfuddin -and 
Mr. Justice Roe. 
Maharaja Sir RAMESHWAR SINGH 
BAHADUR— PLAINTIFF 
: versus 
Sheikh MUHAMMAD WAIZ AND OTHERS — 
DEFENDANTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 169—Sale- 
proceeds, disposal of—Application made two months 
after confirmation of sale, maintainability of-—Interest, 
vate of, to be allowed to decree-holder——Costs, whether 
can be recovered out of surplus sale-proceeds. 

Anapplication under section 169 of the Bengal 
Tenancy Act made more than two months after the 
date of confirmation of sale is maintainable. (p. 785, 
col 1.] 

Where the judgment-debtor disputes the landlord’s 
right to receive interest as part of the sum due on 
account of rent out of the surplus sale-proceeds 
under section 169 (c), Bengal Tenancy Act, the Court 
will determine the dispute and the determination 
shall have the force of a decree, Interest may be 
added to the sum dueas rent atthe statutory rate 
of 124 per cent, per annum. ip. 735, cola. 1 & 2.] 
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The costs of an application under section 169 (c) 
ofthe Bengal Tenancy Act cannot be added to the 


sum to be deducted from the surplus sale-proceeds. 
[p. 735, cbl. 2.] 


Civil Referense made by the Mansif, 
Madhubani, District Darbhanga, dated the 
24th February 1917, | 

Messrs. Purendra Narayan 
Murari Prasad, for the Plaintiff. , 

JUDGMENT.— This is a reference made 
by the Munsif of the 2nd Court, Madhubani, 
asking for an expression of opinion on three 
points of law:— 

(1) Is an application under sestion 169 
(c) of the Bengal Tenancy Act filed more 
than two months after the date of con- 
firmation of sale maintainable? 


Sinha and 


(2) Is an applicant under section 169 
(c) of the Bengal Tenancy Act entitled to 
get out of the surplus sale-proceeds (a) 
interest on the rent due to him between 
the institution of the suit and the date 
of the completion of the sale, and .(b) 
costs of the application under section 169? 
(c) lf interest is allowable, then at what 
rate? 


We can see no reason for the reference 
‘on the first point. There is nothing in 
the Code to suggest that the application 
is not maintainable if made after two 
months. All that the Code indicates is 
that the Legislature is of opinion that two 
months is a sufficient time to give the 
landlord a reasonable opportunity of exercising 
his rights and if he fails to exercise them 
within that time, he runs the risk of 
losing his money by being anticipated by 
the judgment-debtor. The answer to the 
first question is, therefore, that the appli: 
cation is maintainable. 


The answer to the second question will 
depend in each oase upon the application 


of section 169,, clause (c). Where the 
judgment-debtor disputes the landlord’s 
right to receive interest as part of the 


sum due on account of rent, the Court 
will determine the dispute and the deter- 
mination shall have the force of a decree. 
The section does not say that the sum 
must be due as rent. It 
must be due on account of rent and 
undoubtedly interest accruing year by 
year is dre on account of the rent being 
due, The answer to the second question 
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is, therefore, that interest may ba added 
to the sum due as rent at the statutory 
rate of 123 per cent. per annum. 


There is no reason to suppose that costs 
are leviable in summary fashion out of the 
sale-proceeds. The answer to this question 
is thatthe costs of the application under 
section 169 (c) cannot be added to the 
sum to be deductedfrom the surplus sale- 
proceeds. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 585 of 1914, 
July 18; 1917. 
Present: — Mr, Justice Walmsley and 
7 Mr. Justice Greaves, 

AMRITA LAL MANDAL AND OTAERS— 
Derenpants Nos. 1 AND 2— 
APPELLANTS 
versus 
BHUTNATH MANDAL AND orgers— 
Pratntivres, AUKHOY KUMAR 
MANDAL AND ANOTHER— DRFENDANTS Nos. 3 

Deo AND 4— RESPONDENTS, 

. Civil Procedure Code (Act V of 1908), O. XII, rr. 
23, 25-—Suit for declaration of title and possession— - 
Title not proved in Trial Court—Appellate Ceurt 
holding title proved, whether can remand case~-Remand, 
legality of. 

A suit for recovery of possession of land on 
declaration of plaintiff’s title was dismissed by the 
Trial Court on the ground that the plaintiff’s title to 
and possession of the land were not established. 
On appeal the Subordinate Judge, coming to the 
conclusion that the plaintif had proved his title, 
remanded the case to the first Court for decision of 
five issues after recording such evidence as the 
parties might think fit to adduce: 

Held, that the remand was not in accordance with 
the procedure laid down in the Code and was wholly 
unnecessary and that the Subordinate Judge ought to 
have covsidered the evidence himself in coming to a 
conclusion upon the question of possession and 
limitation raised in the issues sent down for decision, 
[p. 786, col, 1.) 

Appeal against the order of the Subordi- 
nate Judge, Hooghly, dated the 3lst August 
1914, reversing that of the Munsif, Amta, 
dated the 28th February 1913. 


Babu Manmatha Nath Roy, for the Appel- 
ants. 


Babu Debendra Nath Mandal (for Babu 
Baikuntha Nath Mitter), for the Respondents. 
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JUDGMENT. 


WaALMSGEY, J.—The plaintiffs in tbis suit 
sought for a declaration of title to and 
recovery of possession of a certain land. 


The Court of firat instanca found that 
the plaintiffs had failed to establish their 
title to the land. It also found that the 
defendants Nos. l and 4 had been in posses- 
sion of the land for a long tims and that 
the plaintiffs had never been in possession, 
The plaintiffs preferred an appeal and the 
learned Sabordinate Jadge came to the con- 
clusion that the plaintiffs had proved their 
title. After stating this decision he went 
on to say that the jadgment of the first 
Court bad not dealt with the matter of 
limitation and possession, and accordingly 
he sent the case back to the first Court for 
decision of íve issues after recording such 
evidence as the parties might think fit to 
adduce. Of the five issues mentioned, Ist 
and lOth are merely formal, 9th depends upon 
the decision of the main issues and 2nd and 
4th are technical. We have not been shown 
any reason for supposing that any importance 
is attached to them. It appears t3 me 
that the learned Subordinate Judge ougnt 
to have considered the evidence himself and 
come to a conclusion upon tbe question of 
possession and limitation and that ib was 
not only wholly unnecessary but not in 
accordance with the procedure laid down 
in the Code for hm to remand the case 
to the firat Court. I think, therefore, that 
this appeal should be allowed and the appeal 
preferred by the plaintiffs against the 
judgment of the Munsif should be sent 
back to the lower Appellate Court for 
decision in accordance with law. 


The appellants will get their costs of 
this appeal. We assess the hearing fee at 
one gold mohur, 

Greaves, J.—I agree. 

Appeal allowed : Cas? remanded, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 431 
or 1913. . 

š June 29, 1917. 
Present:—Mr. Justice Walmsley and 
Mr. Justice Greaves, 

BADAL MIRZA AND OTHERS ~ PLAINTIFE3S— 
APPELLANTS | 
versus 


TINKORI KOLEY AND OTHERS — DEFENDANTS 


— RESPONDENTS, 

Muhammadan Law—Wakf—M utawalli, power of, to 
grant permanent lease of wakf property—~Consideration 
spent in improving enlowment—-Lessee, position of — 
Refund, } 

A mutawalli granted a mokarart maurusi lease of 
wakf property and out of the selami paid for the lease 
spent Rs. 400 in building a pucca house for the 
endowment: 

Heid, that the lease was void os there was no 
urgent necessity for granting it, but that the lessee 
was entitled to a refund of Rs. 400 spent by -tho 
mutawallit in building the pucca house, and that for 
this amount the lessee would have a charge upon the 
wakf property, but no personal claim against the 
mutawalli, |p. 787, cols, 1 & 2.) 

Sub- 


- Appeal against the decree of the 
ordinate Judge, 3rd Court, Hooghly, dated 
the 21st December 1912, reversing that of the 
Munsif, lst Court, Howrah, dated the ¢th 


November 1911. 

Babu Satish Chander Ghose (with him 
Babu Bhupendra Coomar Ghose), for the 
Appellants. 


Dr. Dwarkanath Metter (with him Babu 
Jatindranath Bose and Biraj Mohan Mojumdar), 
for the Respondents. 

JUDGMENT, 

WaALMSLEY, J.-~The plaintiffs as mutawalis 
of certain wagf property brought this suit 
to recover possession of land belonging to 
the wagf and for a declaration that a 
mokarari maurust ‘lease, dated the 30th Aswin 
1313, executed by a previous mutawallz, their 
father Jamir-ud-din, in favour of the de- 
fendants Nos.1, 2 and 3 was void. The first 
Court decreed the suit on the ground that 
the maurust lease was void. On appeal 
it was held that the lease was not void if 
it could be shown that there was urgent 
necessity for granting it and the case was 
remanded to the first Court for a finding 
on that question. This remand was based 
on the authority of the case of Nemaz Chand 
Adhya vy. Mir Golam Hossein (1). .On 
remand, the first Court found that there 


(1) 3 Ind. Cas. 358; 11 0. L. J, 3817; 14 O, W. N, 535; 
37 C. 179 nb p- 187, 


t 
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was no urgent necessity for the lease made 
In consequence, it decreed the plaintiffs’ suit. 
‘The lower Appellate Court, however, has 
reversed this finding and dismissed the suit 
and, in consequence, the plaintiffs bave pre- 
ferred this appeal. As already observed, 
when the case firasat went before the lower 
Appellate Court. it was remanded on .the 
authority of the case of Nem ¢ Chand Adhya v. 
Mir Golam Hossein (1) and thelearned Vakil 
on behalf of the respondents haa urged in this 
Court, first, that that case is an authority 
whizh we should follow in this appeal and 
secondly, that there is a finding of fact by 
the learned Subordinate Judge. to the effect 
that there was urgent necessity for the 
granting of this lease, -I think, however, 
that the ciroumstances of this ‘oise are so 
very different from those of Nemai Chand 
Adhya’s case (`) that the principles there 
enunciated have no application whatever 
here, and with regard to the suggestion 
that there is a finding of fact by the 
Appellate Court to the effect stated, I cannot 
agree because it appears. to me that the 
words of the Subordinate Judge simply 
came to this that he regarded the sub- 
stitution of a pucca durga for the thatched 
hut as desirable and prudant. That is not 
a finding that there was any urgent neceasity. 
Now, if the rule already mentioned is not 
applicable in the present case, then it appears 
to me clear on the authorities that this 
lease is veid. it is not necessary to do 
more than to refer to the cases of Jewun Ness 
. Sahoo v. Shah Kubeer.ocd-deen (2) and- Shoat 
Alt v. Zumeerooddeen (3). On the authority of 
these two cases, I am satisfied that this 
maurust lease is void. It is contended, 
however, on behalf of the respondents that 
the finding of the lower Appellate Court 
operates as a retrospective sanction, as effec- 
tive asa previous sanction by the District 


Judge, and in support of that suggestion the - 


learned Vakil refers toa passage in the case 
of Nemai Chand Adhya v. Mtr Golam Hossein 
(1). Again the circumstances are so entirely 
different that I do not think the remarks there 


made have any application in the present CREE. 


The third point whichis raised is this, 


that as the then mutawalli Jamiruddin actually’ 


received Rs. 400 by way of selami, the 
(2) 2 M. I. A. 390; 6 W. R. (P. 0.) 3; I Suth. P, C. 
J. 100; | Sar. P. O. J. 206; 18 E. RB. 348, 
_ (3) 5 W. R. 158. 
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present mutawallis cannot have the lease set 
aside without refunding that sum. I take 
it that tke learned Judge of the lower Ap- 
pellate Courtfound that, asa matter of fact, 
the sum of Rs. 400 out of the selami was 
spent by the then mutawalli in building a 
pucca house and F think the present plaint- 
ifs ought tọ refund that sum. The 
plaintiffs as mutawallis of the wagf pro- 
perty should refund that sum minus such 
sum asmay bedue by the lessees for rent 
in respect of the leased property and also 
minus the sam due to the plaintiffs by the 
defendants Nos. },2 and 3 by way of thé 
costs of this litigation in all Courts. An 
account of. this sum will be taken by the 
Munsif and the mutawallis will be entitled to 
raise such sum by mortgage of the wag 
property and pay the amount so raised to 
defendants Nos. 1, 4 and 3, or they can 
mortgage the property to defendants Nos. 
1,2 and 3 to secure the sum found due: 
the Munsif “will fix the rate of interest 
under the mortgage. This order does not 
impose any personal liability on the plaint- 
iffs oron the mutawallis of the wagf pro- 
perty in respect of thesum found due. The 
Munsif after taking the ascount and 
determining the sum payable by the 
plaintiffs will fix a date wi.hin which the 
sum so found due is, to be paid or a mortgage 
to secure the same executed by the 
mutawallis in favour of defendants Nos. I, 2 
and 3. Ifthe son sofound due is not paid 
within the time fixed or secured by mort- 
gage the defendants Nos. 1, 2 and 3 will 
charge for that amount onthe 
wagf property, 


Greaves, J.—TI agree, 
Appeul allowed. 
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KEE INDIAN 
YEGNARAMA DIKSHITAR V, GOPALA PATTAR 
MADRAS HIGH COURT. 


t Seconp Civin APPEAL No. 273 or 1915, 


May 1, 1917. 
© Present: Mr. Justice Abdur Rahim and 
oo. Mr. Justice Napier. 
YEGNARAMA DIKSHITAR AND oruprs—— 
PLAINTIEFS Nos, 1, 2, 4 AND 6— 
. APPELLANTS 


ka versus 


GOPALA PATTAR' AND OTHERS—~PLAINTIFES 
Nos. 6, 3, 7 anp S AND DEFENDANTS Nos. 2, 3, 


5.70 11 anp 13 ro 19 anp 21—Responpenrs, 
, Temple properties, owned and managed by village: s— 
Grama janam — Award laying down scheme of manage- 
ment—Decree, whether can be” altered by majority— 
Managers, ‘position of —Corporation, 

- The relationship of the inhabitants of a village in 
respect;of a temple and its properties owned and 
managed,by them in common is more in the nature 
of a corporation than that which exists among the 
members of a club, and the law regulating the latter 
does not.apply to them. ,p. 739, col. 2;"p. 742, col. 2.) 
_ Harrington v, Sendall, (1903) 1 Ch. 921; 72 L. J 
Ch, 596; 51 W. R. 463; 88 L. T. 323; I9 T., L. R. 302, 
followed. 

- Where a corporation consists of an indefinite num- 
ber, a major part. of the members present at a 
meeting is competent to bind the mindrity but where 
the body is definite, there must be a major part of 
the whole number, [p. 739, col. 2.) 

Rex v. Bellringer, (1792) 2 T. R. 810; 100 E.R. 
1315; Cooper v. Gordon, (1869) 8 Eq. 249; 88 L. J. 
Ch. 459; 20 L. T. 732; 17 W. R. 908, followed. 

This rule applies to India which recognises fluctu- 
ating communities as legal persone owning property, 
for instance, the caste and. the village, and in 
matters relating to the management of caste pro» 
perty and the administration of its affairs, though 
not the disposal of it, the majority of the caste has 


_authority to control the minority. [p. 740, col. l; p. 


743, col. 1.) 

Per Abdur Rahim, J.—A decree passed on an award 
cannot be treated as standing on a different footing 
from a contract, and a decree passed on the basis of 
such a contract must not be construed as laying down 
thatthe mode of management laid down therein ig 
intended to be incapable of being altered afterwards, 
Cp. 740, col. 1.] 

Nagappa v, Venkat Rao, 24 M. 265; Bheema Ven- 
kataramana v. Bhommint Gurappa, 28 Ind. Cas. 970; 
28 M. L. J. 488; 2 L. W, 537, followed. 

Per Napier, J.—Where the majority of the inhabi. 
tauts of a village are parties toa decree relating to 
the management of trust properties, they cannot 
subsequently alter the mode of management laid 
down by the decree by.a majority vote. [p, 748, col. 2,] 

Bunwaree Chand Thakoor v, Mudden Mohun 
Chuttorajy, 21 W. R. 41 at p, 42, followed. 

The inhabitants of a certain village owned a temple 
in common, andthe temple owned both moveable 
and immoveable properties. Disputes as to the 
management of the temple's properties were referred 
to arbitrators who passed an award, upon which a 
decree was passed entrusting the management of the 
temple and its properties to two persons selected by 
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the residents of particular streets. The schemo 
worked fortwo years, but disagreements subsequently 
arose and at a meeting the majority of the members 
present, resolved to increase the number of 
trustees to 6: 

Held, (Napier, J., dissenting) that {the majority of 
the members present had power to alter the scheme 
fixed by the decree and increase ‘the number of 
trustees to b, and that their decision was binding on 
the minority. [p. 740, col. 2.] 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 184 of 1913, preferred against 
that of the Temporary ‘Subordinate Judge, 
South Malabar at Palghat, in Original Suit 
No. 48 of 1911. 

Messrs. J L. Rosario and A. 
Menon, for the Appellants. 

Messrs. OC. V. Ananthakrishna Atyar and 
T. Hroman Unni, for the Respondents. 


JUDGMENT. 

ABDUR Ranin, J.—The inhabitants of the 
village of Koduvayur, who form a grama 
janam, own in common certain temples and 
moveable and immoveable properties in 
connection with thoge temples. The villagers, 
sometime in 1898 wanting to bave the 
disputes which then -ardse, with regard to 
the management of these properties, settled 
by arbitrators, submitted to them the ques- 
tions at issue. The-arbitrators made an_ 
award in April 1898 and the award was 
filed and made a decree of Court in October 
1895. By that award, it was laid down 
that there should be two managers to be 
selected, each of them from  partienlar. 
streets in the village, by the majority of the 
villagers residing in these streets. 
was provided for by the decision of the 
arbitrators on the 6th issue. Under the 
9th issue the award provided under what 
circumstances the managers were liable to 
be dismissed. It appears that in 1910 a 
number of villagers were dissatisfied with 
the management of the managers for the 
time being, and they issued a notice for a 
meeting to which all the villagers were 
invited to be present to consider the conduct 
of Rama Vadhyar, one of the managers, 
inasmuch as it was apprehended that if he 
were allowed to continue in the manage- 
ment, harm and loss would result to the 
devaswom, and “for the purpose of making 
arrangements to conduct the affairs of the 
devaswom in futnre properly without negleet, 
and in 9 manner conducive to the well 
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being of the devaswom?” The meeting was 
held, accordingly onthe appointed date and 
16 was resolved among other things that 
the future management of the village 
devaswom, should be entrusted to a committee 
of five villagers. The plaintiffs in the suit, 
who are some of the villagers interested 
in the communal properties, want to have 
it declared that the proceedings in question 
Were not valid and binding, and the prin- 
cipal ground on which the contention ig 
sought to be upheld in second appeal is that 
since the award, Exhibit B, which wasembodi- 
, od in a decree, did not provide for any change 
as regards the number of managers, the 
community had no power except by the 
consent of all the members for the time 
being to change the method of management. 
by increasing the number of managers from 
two to five. It appears that the total 
number of villagers at .the date of the 
proceedings in question amounted to 164, of 
whom about 140 were presentat the meet- 
ing and supported the resolution in question. 
Only 19 men opposed, they came to the 
meeting, but having made a formal objection, 
left, and the remaining members passed 
the resolution which is sought to be im- 
~peashed in this suit. So far as this point 
is concerned, Mr. Rozario, the learned 
Vakil for the appellants, argifled that tha 
villagers were the owners of the communal 
properties and they were not in the posi- 
tion of trustees and, therefore, unless all 
of them -consented - to alter the mode of 
management as laid down in the award, 
there being no provision in the award 
itself for effecting any change iu this respect, 
the majority had no power to bind the 
minority in such a matter by any resolu- 
tion. Mr. Ananthakrishna Aiyar on behalf 
of the respondents on the other hand oon- 
tended first of all that the villagers in 
this case were in fact trustees and, therefore, 
the rule. regarding the conduct of business 
by trustees applied. Itis difficult in this 
case to hold that this contention of Mr. 
Ananthakrishna Aiyar is sound, because side 
by side with the word “urrallers” which is 
freely used in the pleadings as well as in 
the documentary evidence in the case, the 
parties describe themselves as ‘owners’. 
Apparently none of the parties were inclin- 
ed to admit that the temples were public 
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temples and the properties belonging to 
those temples were public and sharitable 
trusts. The question before us has to be 
decided, therefore, on the basis that the 
parties, namely, the villagers, are co-owners 
of the temples and their properties. 

Mr. Rozario strongly relied on the case 
of Harrington v. Sendall (1), in which it 
was held by Joyce, J., that where the rules 
of a club did not provide for increasing 
the subscription payable by the members,: 
a general meeting of the club had no power 
to increase the subscription so far as to 
bind the members who had joined the club 
before the date of such meeting and. object- 
ed to the subscription being raised. «Imsmy 
opinion, this class of cases has no applica- 
tion to the present case. The membership 
of a club is constituted by contract by which 
a member obtains a right to the enjoyment 
of certain privileges in consideration of his 
paying a certain ‘subscription and, therefore, 
he may have a right to insist that no 
essential change shall be made in his rights 
unless it is warranted by the rules and 
regulations which existed at thetime when 
he became member. In the present case, 
there is no question of any contrac.nal rights 
of the plaintiffs being affected. The dispute 
is as regards the mode of management of 
certain properties which are owned in 
common by an indefinite body of persons. 
Some of them may not have contributed 
at all to the acquisition of the properties 
but derived their interest by inheritance. 
It could not be said that any villager has 
a contractual right to the enjoyment of 
any particular benefit or privilege with 
respect to the communal properties. The 
case is more analogous .to the gase of a 
corporation which owns properties, and the 
principle which governs is that laid down 
in the cases of Rew v. Bellringer (2) and 
Oooper v. Gordon (3). In the former case, 
the rule enunciated by Lord Mansfield was 
followed, namely, “that where a gorporation 
consists of an indefinite number, a major 
part of those who are existing at the time 
is competent to do the act but where the 
body is definite, there must be a major 

(1) (1903) 1 Ch. 921; 72 L. J. Oh. 396; 51 W, R. 
463; 88 L. T. 328; 19 T. L. R. 302. 

(2; (1792) 4 T. R. 810; 100 H. R. 1815. 


(3) (1869) 8 Eq. 249; 38 L, J. Oh, 489; 20 L., T, 
732; 17 W. R. 908, 
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part of the whole number.” And as observ- 
ed by Lord Kenyon, “It-is in the rature 
of all ecorpcrations to do corporate acts; and 
where the power of doing them is not 
specially. delegated to a particular number, 
the general mcde is for the members to 
“meet on the charter days, and the major 
part who. are present to do the act (page 
§322).” In Cooper v 
generally laid down that “ia such bedies 
(meaning congregations) tke decision of the 
majority of the trustees binds. the minority. 
Indeed unless the law were so settled noth- 
ing could follow but confusion and defeat 
of the very purposes for which these con- 
gregations are formed. The submission of 
. the minority: is the principle on which 
civil society is founded. It is a principle 
essentiak for that reasonable harmony which 
is necessary for the coherence of all societies, 
great on smal); civil or religions” (page 258). 
This principle bas been adopted by this Court 
in a very recent case—a decision of Ayling and 
Seshagiri Aiyar, JJ., Hason Raza Sahwo v. 
Hasan Ali Sahib (4). 


It was observed by Chief Justice Jenkins 
in Secretary of State v. Hatbatrao Hari (5), 
“The law ofthe country recognized fluctuating 
communities as legal persone capable of 
cwning property; as for instance, the caste, 
and the village, and‘ -in cur opinion the 
Hukdars here were communities compvused 
of the religious elements their names in- 
dicate.’ There are many instances of castes 
and’ villages owning properties in this 
Presidercy. l£ such an indefinite and 
fluctuating body had not the inherent power 
to provide for the management of their pro- 
perty by means of resolutions which had 
the approval of the majority ard passed 
at a meeting properly and regularly convened, 
the business of such communities could’ not 
be conducted at all. It is justly observed 
by Justi¢e Farran in Lalji Shamji v. Walt 
‘Wardiimon (6) ibat “Tt is clear upon the 


authorities that’ in matters relating to 
maragement of caste property and the 
adminisiiation of its affairs the ma- 


jority of the caste bas authorily to contiol 
the minority,’ and iken after referring to a 
number of decided cases, the- learned Judge 

(4) 38 Ind. Cas. 688 5 L. W.-419; (1917) 1 M. Wa 
N, 589; 83 M. L. J. 348: 

(5) 28 Bi 276 at 286; 6 Ecm. E. R: 43. 

(6) 19 B. £07 at p. 522; 10 Ind. Dee. (x, s.) 329. 
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further remarks: “But in the absence of a 
written or proved customary constitution I 
know not how the affairs of a caste. could be 
administered if the decision of the majority 
duly arrived at and notified were not held 
binding upon the minority.” He relies npon 
Cooper v. Gordon (3), which has already been 
noticed, 


It was next argued that since the award 
was made a decree of the Court, it could not 
be modified by the majority of members 
without the consent of the Court. - The an- 
swer to my mind is best furnished in the words 
of Markby, J., in Bunwaree Ohand Thakocr 
v, Mudden Mohun Chuttoray (7): “Joint owners 
of a property may make any arraugerrent 
they please as to the mode in which their 
property should be enjoyed by themselves, 
...bué as far as I am aware, they cannot make 


‘an arrangement of this kind binding for ever 


upon all the successors. Therefore, we must 
pot a reasonable construction upon that dec- 
ree, and we think, upon the whole, that it 
was intended only as a present arrange- 
ment for the management of the property, 
and not, one binding on perrons who 
were not parties to the decree.” - So 
far as the construction cf the award in 
this case is concerned, I am inclined to hold 
that the mode of: management laid’ down 
therein was not intended to be incapable 
of being altered afterwards by the villagers 
themselves. For the purpose of questions like 
the present, a decree passed’ on an award 
cannot be treated as standing ona different 
footing from a contract, just as it has been 
ruled with reference to the questiom of reliev- 
ing against forfeiture [see Nagappa v., 
Venkat Rao (8), Gheema Venkataramana v. 
Bommint Gurappa (9) ). 


In fact Mr. Rozario himself conceded that 
all the villagers for the time being if agreed 
could change the mode of management in 
spite of the decree. Thus we revert to the 
original question, whether the majority could 
exercise such powers in the absence of any 
express prohibition in the decree made upon 
the award and I have already pointed out that 
the, answer to that must be in the affirmative. 

The second point argued before us was that 


(T) 21 W.R. 41 at p. 42: 
(8) 24 MF. 265. 
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the notice calling the meeting, that is, Ex- 
hibit II, did not sufficiently indicate that the 
propbsal to increase the number of managers 
would be considered. This objection is not 
taken in the grounds of the second appeal, 
‘for it cannot be said that it is covered by 
grounds 7 and 8. It appears even doubtful 
if the objection was urged before the District 
Jadge or before the Trial Court and it is too 
late now to take an objection of this charac- 
ter for the first time. Bat I may say that, 
as I read Exhibit II, I think the question 
of .incredsing the number of managers is 
covered by the words “for the purpose of 
making arrangements to conduct the affairs 
of the devaswom in future properly without 
- neglect and in a mauner conducive to the 
well being of the devaswom.” As for the ob- 
jection that the requisite number of mem- 
bers did not sign the notice, this was also 
taken for the first time at the hearing of 
“ the second appeal and cannot be entertained. 
It was also pointed out: that there were 
six strangers (that is, men who did not be- 
long to the village community) who were 
present at the meeting and signed the reso- 
lution. Bet that cannot make any difference 
as to the validity and binding character of 
the resolution, for even eliminating these six 
men, the cthers who signed it formed a 
_ decided majority. The decree of the lower 
Court: will be confirmed and the second ap- 
peal dismissed with costs. ; 


Napier, J.—This second appeal arises out 
of a representative suit by eight persons, in- 
habitants of the village of Keralapuram, 
against 19 other inhabitants, to declare 
that a resolution passed by a majority 
of the villagers ata meeting held in the 
village on the 25th September 1910 
ig not “valid and binding. It appears that 
the hotseholders: of the village constitute 
g. grama janim and as such own a devaswom 
and certain’ properties to be utilised for 
its support. There had ‘been disputes in 
connection with the management of these 
properties, which terminated ina reference 
tc arbitration and an award by the arbitra- 


tors. This award provided that theré 
shculd be two managers, one selected 
fram ‘the party residing in two specified 


streets ard the other selected by the party 
residing’ in two other streets, Provision 


was made for the dismissal of the managers 
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on a requisition signed by more than half 
of the householders, and other provisions 
in the award laid down a scheme for the 
management of the property. This award 
was issued on the Sth April 1908 and was 
made a decree of Court under the provi- 
Civil Trocedure Code on the 
15th Ovstober 1905. The resolution, the 
subject of this suit, passed nearly two years 
later, dismissed one of the managers, 
appointed five instead of two, ard made other 
alterations in the system of management. 


Mr. Rozario for the appellants attacks 


‘the validity of the resolution in two ways. 


He urges, frst, that the notice calling the 
meeting waz had, in that, first, 16 was not 
signed by a miaiority as required by the 
award, and secondly, that it did not give 
notice of the matters which were dealt 
with at the meeting. His other objection 
goes more to the rcot of the matter, for 
he contends that the award was final and 
had been made a decree of Court: and as 
it contained ©“ no provision for alteration, 
there was no power in a majority to 
compel a minority to agree to any altera- 
tion. The first objection ean be dismissed 
very - shortly. The point of non-signature 
by a majority was never raised in the 
plaint nor has it been discussed in either 
of the judgments, nor is to be found in 
the. grounds of appeal. The second ob- 
jection to the notice does appear to have 
been considered in the course of the judgments, 
but I can find no direct issue onthe point. The 
attack onthe validity of the proceedings all 
through the trial of the suit turned on the 
question whether there had been proper 
publication of the notise and whether the 
meeting was held at the advertised time 
and at the advertised place, but nothing 
was said about the contents of the notice. 
Eyen if the point had been taken, I think 
the language in Exhibit Il is wide enough 
to cover the matters dealt with in the 
resolution, bearing in mind that the notice 
ig not a statutory requirement. 

There remains the really important question 
in the ease. Mr. Rozario contends that these 
villagers, 164 in number, are co-owners of the 
devaswome and its properties and as such co- 
owners, -in the absence of any agreement 
between themselves, have equal rights: over 
the whole of the properties and no one 
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“ag-0ownêér can be” bound by ‘the action or 
wishes of any other or others. He son- 
‘tends that it makes no .difference whe- 
ther. there ‘are 164 co-owners or three, 
that as long as they are joint owners, the 
majority cannot bind the minority.. He 
relies on’ the. award as. “being the joint 
agreement, of the co-owners and binding on 
them all and as the award: contains no 


provision for. alteration it is still binding on 


-all the owners. I havecome tó the conclusion, 
for reasons which I will state later, that this 
award having been converted into a decree 
‘is for the present binding on the parties, 
‘but es Lam in entire accord with the view 
taken by my learned brother as to the power 
ofa majority to bind a minority, I will 
state my reasons on those points. Mr. 
Rozario asks us to apply the analogy of 
club law as laid down in the case of 
Harrington v. Sendall (1), the well’ known 
‘leading case on the subject. The proposition 
there staled is that a olub governed by 
rules which did not contain any provision 
for amendment or alteration, cannot, bya 
resolution ‘passed by a majority of the mem- 
‘bers, ` ‘raige the amount of the subsoription 
provided in the rules, so as to bind existing 
‘members. The question we have to decide 
{a whether the conditions of associations 
‘of the nature of this-grama janam differenti- 
‘ate’ them from ordinary. joint owners 
‘or members of a club. 


. There is serban this difference between 
a body like this and voluntary associations, 


isuch as members’ clubs, corps of volunteers, - 


to, that membership arises not from 
agreement but from status. In this respect 
this grama janam has more analogy with 
caste and it has certainly been decided in 
a case reported as Lalji Shamji v. Walji 
‘Wardhmen (6) that in matters relating to 
‘the management ‘of caste property and the 
administration-of its affairs a majority of 
the caste has authority to control the minor- 
ity. This is the decision of a single Judge 
but the case was elaborately argued 
before him and he relies on certain unreport- 
ed and reported cases of the High Oourt 
of Bombay. The same view seems to have 
been taken in this Courtin Krishnasams Ohetti 
y. Verasamt Chetti (10). The plaintiff in that 


§ (10) 10°M, 183; 3 Ind, Dec. (N. s.)[843. 
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case had been expelled from the caste by a 
resolution of the majority. He took several 
objections to the resolution, but it was not 
urged thatif the matter was properly 
considered -and a decision’ arrived af 
bona fide by a majority, if wonld rot be in 
their power to expel. It is hardly necessary. 
to say that there can be no existing 
agreement laying down rules for’ the 
management of castes. A very instructive 
case is one reported’ as Jagannath -Ohurn v. 
Akali Dassia (11). The plaintiffs were 
members of a villagers’ fraternity and in 
their suit they claimed a right to enter the 
prayer hall and perform their prayers and 


other rights therein. The defendants were 
the majority: of “the whole body of-- thé 
community and they had excluded ‘the 


plaintiffs from the exercise of- the rights 
claimed.on the ground of their misconduct: 
The plaintiffs’ suit was for an injunction 
to restrain the defendants from interferipg 
with their rights. -The Court held that it 
had power to go -behind’ the resolution 
where the matter was one of expulsidn and 
that English cases which decided that: rules 
authorising a majority to expel 
conclusive of the question, did not eee a 
apply to cases of sects ‘and castes nae 
expulsion had serious results, and it -further 
held that where an existing rule was contrary 
40 natural justice or the desision had not 
been come to bona fide the Court could 
interfere with it. The importance of this 
case lies in the view taken by the Judges 
that associations in this country of which 
membership arises out of status must be 
viewed differently to associations in Eng. 
land founded on agreement, though the 
actual questions decided in the case do not 
arise here. In England it has been decided 
in Rex v. Varlo (12) and Reg v. Bellringer (2) 
that where a corporation consists of 2 
varying number of persons, the decision of 
a majority on the question of administra: 
tion binds the minority; and in the: case of 
congregation of-a church .it was decided in 
Cooper v. Gordon (3), following Perry v. Ship- 
way (13), that so far asthe administration 


fi 21 O. 468; 10 Ind. Dec. (N. s.) 938. 

ae (1775) 1 Cowp. 248; 98 E. R. 1068. 
(18) (1859) 4 De G. & J. 353; 1 Giff. 1; 28 L. J. Ch. 
660; 5 Jur. (N. s.) 1016; 45 E. R. 136; 7 W. R. 574; 124 
R. Fy. 286 : 
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of the affairs of a church was concerned, 
- the appointment of a minister by the 
majority bound the” minority. I -is true 
that the congregation were not the owners 
of the church property -and, therefore, they 
differed in that respect. froin this grama 
janam. But as the question before us is 
notas tothe right to dispose of any 
property of thy grama janam, | think we 
ean properly apply the same principle. I 
da. dot say that if a majority sought to 
dispose of the property jointly owned by 
them the desision of the majority would be 
binding. I reserve my opinion on that point. 
But the question in this case being only 
the formation of a scheme and the appoint- 
| ment of managers, in my opinion, the 
opinion of the majority must be held to bind 
‘the minority. 


A further difficulty, however, arises from 
the fact that the award of the arbitrators, 
which formulated the scheme sought to be 
varied by the resolution, has been made a 
decree of Court. Or the one hand, it may 
be urged that itis idle to make a scheme 
a decree of Court if there is power in the 
majority to set it at rought the next 


day. On the otber hand it is difficult 
to see how an arrangement which 
has been made a decree of Court 


and has subsequently been fonnd to be 
unworkable can ever be altered if a major- 
ity have not that ‘power This question 
came up for decision before the High Court 
of Calcutta in a case reported as Bunwaree 
Chand Thakoor v. Mudden Mohun Chuttoraj (7). 
There a decree was passed between persons 
through one of whom the plaintiff was 
claiming with regard to the use of pro- 
perty dedicated to an idol. Under that 
decree the property was to be placed in 
possession of a gumastah appointed by the 
persons interested, who were to be entitled 
to the surples proceeds after the necessary 
expenses of worship had been provided 
for. That decree had been passed in 
1829, In 1870 a new arrangement was 
made to which the defendants obviously 
took objection, under which the plaintiff in 
that suit was to be giyen possession, 
The Court held tbat.the decree only 
gave effect to an arrangement made 
among tke parties themselves for their 
convenience and was not binding upon 
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any persons except the astual parties 
to the decree. There is no doubt that 


the award in this case falls within this 
language and that it was an arrangement 
made among the parties themselves for 
their own convenience. The learned Judges 
in that case held that the decree could 
not bind in perpetuity - all the successive 
owners of the property as. to the mode 
in which- the property should be managed, 
that joint owners could not bind their suc- 
cessors in the case of private property, 
but that successors were entitled to make 
aby arrangement they pleased as to the 
mode in which their property should be 
enjoyed among themselves. Although, as 
I haye held, a majority can bind the 
minority by resolution, I do not think that 
a majority the members of which have 
been parties to the decree can go behind 
it. It is only two years since this decree 
was passed. The plaintiffs in. this case 
were parties to the award and decree and 
seek to have its provisions enforced. It 
seems to me that the defendants must 
bring themselves within the rule laid down 
in Bunwaree Chand Thakour v, Mudden Mohun 
Chutioraj (7) and show that that decree 
is not binding on them. No attempt has 
been made todo this and considering that, 
as I have already said, the decree was only 
passed two years ago, it is obvious that 
by far a greater majority of the present 
owners of thé ` grama janam must have 
been parties to it. I am, therefore, of opi- 
nion that it was not open to the defendants 
at that time to ignore the decree and that 
for this reason the plaintiffs are entitled to 
succeed, I would, therefore, allow this ap- 
peal with costs throughout. As my learned 
brother takes a different view, the appeal 
will be dismissed with costs. 


Appeal dismissed, 
VY R.E. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM Appetuate Decrees No. 2294 
‘or 1915. 
June 18, 1917. 
Preseni:+-~Mr,. Justice Fletcher and: 
+ Myr, Justice Ne whould: 
| BROJA KRISHNA GHOSE SARDAR— 
‘ PLAINTIFF—~ APPELLANT 
‘ BETEUS 
BENIMADHAB GHOSE SARDAR 
AND OTHERS — DEFENDANTS — RESPONDENTS. 


Tuardians and, Wards Act (VIH of 1890), s. 10 (1), ~ 


(3)—Applicalion ‘stating date of birth of minoy—Pro- 
“ceeding for appointment of guardian—Evidence — 
‘Admissibility of proceedings to prore age of minor in 
subsequent suit. 

The proceedings for the appointment of a guardian 
of a minor and tho canse title of, such proceedings 
stating the age of the minor at the date of the 
proceedings are not admissible in evidence for the 
purpose of showing what the age of the minot was 
at that time. [p, 745, col. LJ 


Appeal against the decree of the District 


Judge, 24-Pergannahs, dated the 12th Jaly 


1915, reversing that of the Munsif, first Court, 
Basirhat, dated the 25th May 1914, 


FACTS of the case appear from the judg- 
ment, 


Dr, Sarat Ohander Basak (with him Babn 
Heramba Ohander Guha), for the Appellant,— 
The plaintiff is the appellant in this case 
and he wants to set aside some alienations 
which were made by his guardian appointed 
under the Guardiansand Wards Act. The 
question in controversy in the present case 
is whether the minor instituted the suit 
within ‘three years of his attaining majority. 
The plaintiff sought to put in evidence the 
, proceedings i in which the guardian was ap- 
pointed. The lower Appellate Court was 
clearly wrong in not admitting and consider- 
ing the aforesaid proceedings as evidence 
of the age of the minor. The evidence 
adduced was nothing but the certificate 
which was issued by the District Judge 
noting the age of the miner. Although 
under the circumstances, section 35 of the 
Evidence Act, regarding the relevancy of an 
entry ina public record made in perfcrm- 
ance of duty, may not be applicable, 
sections 7, 9 and Jl of the Evidence 
Act will certainly apply. The ‘relevant fact? 
in the presentcase is the appointment of 
the guardian. Under the Guardians and 
Wards Act the a.e of the person is noted 
to show when guardianship would cease, 
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Reade section 41, clau: (e). To fix the 
time up tò which guardianship would 
continue, the age of the person is noted. 
The age is given in the certifcate. The 
certificate does: come under section 11 of 
the Evidence Act. The statement as to 
age was made 15 years ago when nobody 
could foresee this litigation. It was ar- 
cepted in 1890. The certificate was allowed 
to go in when tendered without objection. 
So L submit it was admissible to prove 
the age of -the minor at the time of the 
appointment of his guardian. 

Babu Ram Ohander Mojumdar (with him 
Babu Provish Chanter Chatterji), for the 
Respondents, was not called upon. 


JUDGMENT. 

Fietcesr, J.—This is an appeal by the 
plaintiff against a decision of the learned 
District Judge of the 24 Pergannahs, revers- 
ing the decision of the Munsif at Basirhat. 
The suit was brought by the plaintiff to 
set aside certain alienations made by his 
guardian appointed under tke provisions of 
the Guardians and Wards Act, It iscom- 
mon ground in this case tbat a sult of 
this nature must be brought by the plain- 
tiff within three years of attaining . 
majority. The question is whether the 
present suit vas brought witbin that 
pericd. The plaintiff wanted to give in 
evidence the proceedings in which the 
guardian was appointed and the cause title 
of which apparently stated the age of the 
plaintiff on that date. The learned Judge 
rejected that evidence, as far as I can 


see, on these grounds: First of all, that 
that statement in the canse title in the 
matter of the Guardians and Wards Act 


must have been founded upon a statement 
made by the propored guardian; the pro- 
posed guardian ought to, have been called, 
if he was aliva.and,if not, the statement 
made by the gnardiau to the Court asking 
for the appointment of the guardian onght 
to have been pub in and, if that cenld not 
tbe praduced,. then the document now 
wished to be relied on might bave been 


‘ised for the purpose of showing what the 


ge of the plaintiff was. One cannot, by this 
‘short cut, get rid of the formalities 
‘prescribed by the Indian: Evidence Act. No 
doubt, ina large number of cases, the manner 
in which the eyidence is let in is extremely 
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loose; but, in the ease of. an objection, the 
provisions of the law must be strictly 
obseryed and they should be as strictly 
-observed in the: Mofussil Courts as in any 
other Court. I think; on the whole, that 
“the learned District Judge, in the circum- 
stances of thé case, rightly “rejected this 
document. The present appeal, therefore, 
fails and must be dismissed with costs. 
NEWBOULD, J.—I agree. 
Appeal dismissed, 


MADRAS HIGH COURT. 
APPRAL Sure No. 44 or 1916. 
April 25, 19:7. 
Present:—-Mr. Justics Ayling and ~^. 


Mr: Justice Sadasiva Aiyar. 
PANA LANA ANA ALAGAPPA 


CHETTIAR AND OTHERS— 
Praintives Nos, 2 to 4— APPELLANTS 
O° TSUS 


RAVANNA MANA PANA CHANA 
MUTHIAH CHETTIAR 


—~ DERENDANT—-RESPONDENT. 

Religious ‘Endowments Act (XX of 1863), ss. 14, 18 

—Sut under s. 14-—Leave granted under s. 18 to 
several persons Death of one, effect of-—Abatement— 
Civil Procedure Code (Act V of 1908), s. 92, 0. 1,7. 8 
—Criminal Procedure Code (Act V of 1898), s. 195. 
~ A suit once instituted under section 14 of the 
Religious Endowments Act by the persons to whom 
leave is granted under section '8 of the Act does 
not abate merely on account of the subsequent 
death of one of the persons to whom leave was 
originally granted. [p. 746, col 2; p. 747, col. 1.) 
- Maddala Bagavannarayana v. Vadapallé Perumalla- 
charyulu, 31 Ind, Cas. 236; 29 M L.J 231; Parames- 
waram Munpu v. Narayanan Namboodri, 34 Ind Cas, 
384; 40 M. 110; 3 L. W. 305; (1916) 1 M. W. N. 402; 31 
M. L. J. 279; Varadayya Chetty v. Munusami Chetty, 
13 Ind, Cas 232; 10 M. L. T. 614, distinguished. 

Chhabila Ram v. Durga Prasad, 28 Ind, Cas. 881; 
37 A. 298; 13 A. L. J. 379, dissented from. 


Per Ayling, J.—The language of section 18 of the 
Religious Endowments Act is véry similar to section 
195 of the Code of Criminal Procedure and -differs 
from section 92 of the Code of Civil Procedure. 
Under the former, a sanction granted by one person 
may be utilised by another, but under section 92 of 
the Code of Civil Procedure, the persons who institute 
the suit must be identical with those who obtained 
the sanction. But section 18 of the Religious Endow- 
ments Act merely interposes an independent condition, 


that the suit shall not be entertained unless leave ' 


has been previously granted on application, and does 
pot indicate by whom the application should be 


‘not competent to the 


made. ‘That clearly indicates an intention that the 
suit need not be by the same person to whom leave 
was granted. [p. 746, cols. 1 & 2.] 

Tuthayya, In re, 12 M 47; 2 Weir 164 4 Ind. Dee. 
(x. s.) 382, followed. 

Venkatesha Mallia v. Bammampalli Ramayya 
Hegade, 26 Ind, Cas 202; 33 M. 1192; 27 M. L. J. 241, 
distinguished. 

Per Sadasiva Aiyar, J.—A. suit under section 14 of 
Act XX of 1863 is as much a representative suit as one 
bronght under section 92 of the Civil Procedure Code 
or some of the suits ander Order I, rule 8, of that 
Code, as it is equally brought in the name and as it 
affects the rights of all those interested in’ the 
religious cundowment. All such interested persons 
become, in the eye of the law, partics to sucl a suit 
aud the death of one or more of them cannot cause 
the suit to abate, nor would it prevent the suit from 
being heard till “its finish” after it has been once 
properly and legally instituted. [p. 747, col. 1.] 

Appeal against the decree of the District 
Court, Ramnad at Madura, in Original Suit 
No, 22 of 1913. 

Messrs. S. T. Srinivasagopalachariar and 
G. S. Ramachandra Avyar, for the Appellants, 

Messrs. A. Krishnaswam: Asar and M, 


Patanjali Sastri, for the Respondent. 
° JUDGMENT. 


ÀYLING, J.— The suit from which this appeal 
arises was instituted undersection 14, Religious 
Endowments Act, XX of 1863, by four per. 
sons, who had obtained leave of the Court 
under section 18 of the same. Subsequent 
to its institution, one of there persons 
died; and the District Judge has dismissed 
the suit on the single ground that. it is 
three survivors to 
maintain it, “it being essential that all 
the donees of the power (to institute a 
suit) conferred by the Court should jointly 
exercise that power right up to the finish 
of the suit." .The surviving plaintiffs ap- 
peal, 


The chief authority relied on by the Dis- 
trict Judge is that of Venkatesha Mallia vy. 
Bammampalit Ramayya Hegade (|), in 
which it was held that where sanction was 
given under section 18 of the Religious 
Endowments Act to two men, it was not open 
to one of them alone to institute the suit 
under that section. It may be pointed 
out at onee that this ruling does not 
necessarily cover the present case, in which 
the suit was validly instituted by all the 
parsons. who, obtained leave to sue, but one 


(1) 28 Ind. Cas. 202; 38 M:1 9% 27 ML J. 241, 
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of them subsequently died. It does not 
necessarily follow that a validly instituted 
suit abates for this reason. Another judg- 
ment of this Court quoted in support of 
the lower Courts decree, Maddala fuga- 
vannarayana v. Vadapalla Perumallacharyulu 
(2), also deals with a case in which the 
institution was itself defective (in the above 
sense): and the only authority bronght to 
our notice in support of the abatement is 
Ohhabila Ram v. Durga Prasad (3), which 
was expressly dissented from in a recent 
ease of this Court, Parameswaram Munpu 
v. Narayanan Namboodri (4). Allthe last 
‘three cases were of suits instituted under 
section 92, Civil Procedure. Code, butas I 
shall endeavour to show presently the 
difference between the two section3 is in 
the present appellants’ favour. 


Seation 18 of the Religious Endowments 
Act‘is very similar ‘to section 195 of the 
Code of Criminal Procedure. In each, the 
Courts are expressly forbidden to entertain 
a complaint or suit, unless éxpress sauction 
or leave for its institution has been pre- 
viously obtained. The grant of the sanction 
or leave in each case removes the bar to 
the Court taking cognizance of the matter; 
and once that bar is removed, it is not 
easy to see how either of the two sections 
oan have further effect. In the case of 
section 195 of the Code of Criminal Pro- 
cedure, the complaint may be filed. by 
a different person altogether from the person ' 
who applied for the sanction, vide Tath- 
ayya, In re (5), and though it is not 
necessary for us to go so far in the pre- 
seut case, I do no& see why the same 
should not hold good in the case of leave 
granted under section 18 of the Religious 
Endowments Act. With all respect to the 
learned Judgea who decided Venkatesha 
Mallia yv. Bammampalli Ramayya Hegade (1), 
the wording of section 18 of the Religious 
Endowments Agt seems to afford no warrant 
for the consideration by the Court of the 
personality of the applicant. The duty of 
the Court is spesifically defined as the 
determination of whether there are suffi- 


(2) $1 Ind. Cas. 236; 29 M. L. J. 281. 

(3) 28 Ind, Cas. 681; 37 A. 296; 13 A. L. J. 379. 

(4) 34 Ind. Cas. 384; 40 M, 110; 3 L. W. 305; (1956) 
1M. W. N. 402; 81 M. L. J. 279. i 

(5) 12 M, 47; 2 Weir 164; 4 Ind. Deo. (N. s.) 382. 


cient prima facie grounds for the institution 
of the suit. In dealing with applications 
under section 195 of the Code of Criminal 
Procedure, Courts do not uncommonly bear 
in mind the personality of the applisant 
and his probable motives, although section 
195 is, in this respect, quite general in 
its terms, and does not attempt to define 
the matters for the Court’s determination. 
Nevertheless, as already stated, a sanction 
granted to one person may be utilised by 
another. Section 92 of the Code of Civil 
Procedure is different. It expressly authorises 
the institution of a suit by “two or mre 
persons having an interest in the trust 
and having obtvined the consent in writing 
of the Advocate-General.” This wording 
certainly supports the view that the persons 
who institute the suit must be identical 
with those who obtained the sanction. 

Under section 14 of the Religious 
Endowments Act, on the contrary, any 
person or persons interested may s e; and 
section 18 merely interposes an independent 
condition, that the suit shall not be 
entertained unless leave has been pteviously 
granted on application, but without indicating 
in any way by whom the application should 
be made. ; 


There seems to me, therefore, no need 
to adopt the -District Judge’s very narrow 
view'of the section: and where the District 
Court has, on due consideration, decided 
that there are sufficient prima facie grounds 
for the institution of a.snit against trustees 
of religious endowments, it is undesirable 
in the public interest that unnecessary 
obstacles should be thrown in the way of 
its prosecution. 


I would set aside the decree of the Dis- 
trict Court and remand the.suit for disposal 
on its merits. Costs in this Court shonld 
be costs in the cause. 

Sapasiva Aryan, J.—~I should like to reserve 
my opinion on the question whether when 
leave is granted to A under section 18 
of Act XX of 1863 to institute a suit, 
B could institute that suit under section 
14, 

But I entirely agree with my learned 
brother that there is nothingin section 18 
which scan be construed as putting an end 
to the suit after it is once legally instituted, 
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simply because one of several persons who 
‘obtained the leave under -section 18 died 
‘during the pendency of the suit. T think 
that the general ‘provisions of the Civil 
Procedure Code become applicable as much to 
a suit brought i in’ the Special Court mentioned 
in section 14 of the Religious Endowments 


Act after the first step, namely, the insti-’ 


tution: of the suit, has taken place, as to 
a suit brought ander section 92, Civil Pro- 
cedure’ Code, except that a certain special 
-or rather ‘supplemental provision regarding 
‘reference to arbitration (see section 16 of 
the Religious Endowments Act) is also 
applicable to the former case and the Court 
is given express powers to award certain 
“named reliefs in its decree to a ‘suit 
‘under section ‘92, Civil Procedure Code. See 
Parameswaram Mampu ` v. Narayanan Nam- 
“boodri (4) and Varadayya Chetty v, Munu- 
sami Chetty (6). -~ 

A suit under section l4 of Act XX of 
1863 is, in‘ my opinion, as much a repre- 
“sentative suit as one -brought under section 
‘92 of the Civil Procedure Code or some 
of the suits under Order ‘J, rule 8, of that 
Code, as it is equally brought in the name 
and as it affects the ‘rights - of all those 
intérested in the Religious Endowment.’ All 
such interested persons become, in’ the eye 
of ‘the law, parties to such a’ guit and the 
death of one or more of them cannot cause 
' the suit to abate, nor would it prevent the 
“Buit from being-heard till “its finish” after 
“it has been once properly and legally insti- 
tuted, unless perhaps in the almost impossible 
sontingency of all the persons interested 
ceasing to exist in this world by death or 
“by wholesale apostacy. I agree in the 
‘order ‘proposed by my learned brother. 
Appeal allowed; 

Case remanded, 


4 


VY. Re P. 
(6) 18 Ind. ‘Oas, 232; 10 M, L. E. 514. 
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CALCUTTA HIGH COURT. 
Letters Patext APPBAL No. 35 or 1915. 
June 8, 1917. 
Present:—Juatice Sir Asutosh Mookerjee, Kr, 
and Mr, Justice Walmsley. 

AS: TULLA—Derenpant No. 1—Appettanr 
VE? SUS 
SADATULLA AND ANOTHER—PLaINtTIpRs— 
RESPONDENTS. 


Fraud—Plaintiff co-vendee’s name omitted from 
conveyance—Suit for possession of share against co- 
‘wendees—Limitation-—-Suit for rectification barred— 
Specific Relief Act (I of 1877), s. 31. 


-A plaintiff who was a co-vendee of land along with 
the defendants but whose name was omitted from 
‘the conveyance by the fraud of the defendants, who 
were entrusted with the preparation and execution 
of the document, can by a suit recover possession 
„of his share, even though the limitation period for 
“rectification of the conveyance by insertion of his 
“name, by a suit properly framed for the purpose, has 
‘elapsed. |p. 748, col. 2.] 


Appeal Wa the decree of Mr. Justice 
Mallick, dated the 26th May 1914, in 
Appeal from Appellate Decree No, 1862 of 
1911. 


FACTS of the case appear from the fal- 
lowing judgment of 


‘Mottics, J.—The oase of the plaintiff 


‘No. 1 is that he and defendants Nos. | 


“and £ jointly purchased some land, the con- 
veyance in respect of which was sxeonted by 
‘the proprietors on the 19th Ohaztra 1803 B.S., 


‘that on that day and the date of rerata: 


tion the plaintiff paid his share of the pur- 


_of plaintiff .No. 1: 


chase money, that plaintiff’s shara in the 
land was partitioned subsequently by pri. 
vate arrangement, that he collected rent, 
from some of the tenants but in 1808 the 
teuants refused to pay him rent as defendant 
No, 1 had got decrees against them for 
rent. He dates his cause of action, firstly, 
from Kartick 1304 when he first discovered 
thag through -the fraud of defendant No. 1 
his name had been omitted as one of the 
purchasers in the conveyance of the 19th 
Ohattra 1308, and secondly, from the begin- 
ning of. 1306 when the refusal of the tenants 
to pay him rent .constifuted a dispossession 
from the land. Plaintiff No. 2 is the brother 
The suit was instituted 


‘gn..the 1$th Chaztra 1315 B. S, and the 
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plaintiffs ask for a declaration of title and 
possession. 

The Munsif finds that although there is 
not sufficient evidence of fraud on the part 
of defendants the plaintiff did in faot‘pnr- 
ehase the lind in sait for coasideration. He 
has accordingly desreed the suit. ‘The Sab- 
ordinate Judge agreeing with this view has 
dismissed the appeal. The present second 
appeal is preferrad by defendant No. 1. 

‘The first ‘ground urged is that the only 
relief which the plaintiff could have sought, 
was a rectifieation of the kobu of the 19th 
“Chaitra 13)3 B. S., under ses ion Blof the 
Specific. Relief Act, a relief which is now 
barred by limitation. Now upon the find- 
inga this isnot a case either of frad or 
mutual mistake and, therefure, section 31 
‘does not seen to me to apply. Next, it is 
urged that the facts disclosed do not es- 
tablish that the plaintiffs have been dispos- 
sessed and thata decree for rent obtained 
against a tenant” is not an act dispossessing 
a rival proprietor. In myopinion both Courts 
have decided rightly in favour of the plaint- 
iff; with regard to this part of the case. If 
a proprietor has been collecting rent- from 
his tenants, and is prevented from doing so 
because a rival proprietor has successfully 
invoked the assistance of a Court of Justice, 
the injured proprietor is dispossessed from 
his property jasbas effectively as if he had 
been driven out by physical force. The 
ease. might be otherwise if the tenanta in 
spite of the desreea obtained by a rival 
‘proprietor - continue to pay the original 
claimant, but that question does not arise 
‘here. Tha case is clearly one of disposses- 
sion and the suit is saved by the 12 years’ 
role of limitation. Article 120 of the 
Schedule to the Limitation Act, therefore, has 
no application. No other point has been 
argued before.me and the appeal is dismissed 
with costs, 


Babu Sasodhar Roy for Babu 
Chandra Das, for the Appellant, 

Babu Hemendra Kumar Pas, for the Re- 
.spondent, 


JUDGMENT.—This is an appeal: under 
‘slause 15 of ‘the Letters Patent from a judg- 
ment of Mr. Justice Mullick in a suit for 
recovery of possession of land on declaration 
of title. The case for the plaintiffs is that 
“on the 2'st March 1897 they, along with 
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defendants Nos. 1 and 8, purchased the dis- 
puted property from the proprietor, bat 
tha”, -by the fraud of the first defendant who 
was entrusted with the preparation and exe- 
enfion of the convayines, the names of the 
plaintiffs were omitted from the document, 
The plaintiffs seek fora declaration of their 
title and for recovery of ‘the lands from 
the defendants who have wrongfully kept 
them out of possession. The Courts below 
have concurrently found that the allegations 
of the plaintiffs are well founded and have 
decreed the claim. The decree has been 
affirmed by Mr. Justice Mullick. In the 
present appeal, this decision has been assailed 
as erroneous in law. It has been argued 
that the plaintiffs cannot establish their title 
till the conveyance is rectified by the inser- 
tion of their names, that the time to obtain 
_rectification of the conveyance by a suit pro- 
perly framed for the purpose has elapsed, 
and that thay cannot by a guic for possession 
on declaration of title indjrectly obtain relief 
to which their claim has been lost by lapse 
of time. In our opinion there is no founda- 
tion for this contention. 
Section 31 of the Specific Relief Act, which 
has been pressed upon our notice, no doubt 
entitled the plaintiffs to obtain rectification 
of the conveyance. But the question re. 
, maias, whether itis not open- to them to 
establish their title by proof that although 
the conveyance was drawn up.in favour 
of defendants Nos. l and 8, they were bene- 
ficial owners : under the transaction. In our 
opinion, it was open to them tn establish 
this case by oral evidense. This view -is 
supported by the decision in Mahendra Nath 
Mukherjee v. Jogendra Nath Roy Ohaudhury 
(1). Sir Francis Maclean, C.J, observed in 
that case thattitle may be established without 
rectification of an instrument, even though 
-the time to secure a rectifization of the in- 
strument has elapsed, and that it is open to 
a party to give evidence to prove that his 
name has been omitted from the docament 
by fraud or mistake, Mr. Justica Banerjee 
pointed out inthe same case that section 
92, proviso (1), of the Indian Evidence Act 
is not limied in its application to suits for 
rectification of iastruaments, but that in suits 
for possession, evidence of the same character 
would be admissible as in suits for rectifica- 


(1) 2.0. W, N. 260, 
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tion. He further expressed the opinion that 
no advantage would be gained if the parties 
were driven toa separate suit for reotifica. 
tion to be followed by a suit for possession 
on the strength of the rectified instrument 
lef. Fife v. Olayton t2), Steel v. Haddock (3)}. 
The identical principle bad been previously 
laid down by this Court in Mahomed Bhoy 
Puddumsee vy,- Ohutterput Singh’ (4) on the 
strength of the decision in Mitchell v., 
Lapage (5) and has subsequently been applied 
in Madhavji v. Ramnath (6), Mahadeva Iyer v. 
Gopala Iyer (7), Rangasawmi Aiyangar v. Sowrt 
Aiyangar (8), Kote Chinna Mellayya v. Kanne- 
kanti Veeriah (9), Karuppa Goundan v. Peria- 
thambi Goundan (10), Dugdu v. Bhara (11). 
We are of opinion that the view taken by 
Mr. Justice Mullick is correct and that his 
decree must be affirmed. 


The result is that this appeal is dismissed 
with costs, 


Appeal dismisses 
(3) (1807) 13 Ves. (Jun) 546; 33 E. R. 398; 9 R. 
R. 220 


(3) (1855) 10 Ex. 643 at p. 645; 24 L. J. Bx. 78; 

i © L. R. 327,3 W. R. 172; 166 E. R. 597; 102 R. R. 
48, 

4 £0 C. 854; 10 Ind. Dee. (x. s.) 574. 

5) (1816) Holt N. P. 253: 17 R. R 633. 

(6: 30 B. 457; 8 Bom. L. R. 354. 

(7) 8 Ind. Cas. 390; 34M. 61; 8 M. L. T. 289; 
(191) 1 M. W. N. 86. A; 

(8) 29:Ind. Cas. 588; 29 M. L. J. 229; 39 M, 792; 
(1915) M. W. N. 448; 18 M. L. T, 75. 

(9) 31 Ind. Cas. 671; 3 L. W. 55], 

(10) 30 M. 397; 2 M. L. T. 336, 

(11) 28 B. 420; 6 Bom, L. R. 126. 


l LOWER BURMA CHIEF COURT. 
Civic MisceLLANEOUS ApreaL No. 100 or 1916. 
June 13, 1917. 
Present;—Mr. Justice Maung Kin. 
MAUNG THA SO AND ANOTHER— 
APPELLANTS 
VEV8US 


MAUNG LU PE— RESPONDENT. 

Buddhist Law-~.tduption, kittima and apatittha, 
form of—Ciril Procedure Code (Act V of 1908), O. FI, 
r, 17 -Pleadings, amendment of—Alternative claim 
made for first time in appeal, whether permissible. 

Kittima and apalittha are two distinct forms of 
adoption to which totally different considerations 
apply. Therefore, where a claim is based on hittima 
adoption, it cannot be amended in appeal by advanc- 
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ing an alternative claim basedion apatittha, inasmuch 
as the effect of the amendment would be to change 
ihe suit into one of a substantially different 


character. [p. 750, col. 2.1 
Mr. Sin Hla Aung, for the Appel- 
lants 


Mr. Maung Thin, for the Respondent. 

JUDGMENT.—The plaintiff sued for in- 
heritance as the kitlisma son and sole 
heir of the deceased. The Trial Court 
held that tse alleged adoption was not 
proved. On appeal the lower Appellate 
Judge was of the same opinion and held 
that “the utmost that the evidence can 
be held to establish in favour of the plain- 
tif is ‘that the deceased Ma Kayut used 
to speak of him as her son and sometimes 
even told people that be was her adopted 
son (mwe za the tha) and that it was 
generally understood that he was her 
adopted son”. Bat tbere was another ground 
taken in the memorandum of appeal, 122., 
that the lower Court should at least 
have held thatthe plaintiff was an upaizttha 
son. The learned Judge considered the 
question whether the plaintif should be 
allowed in appeal to put forward such 
an alternative claim and came to the 
conclusion that he should be, and then 
proceeded to hold that he was the apatittha 

»a son of the deceased and that the fact that 
at the time of the death of the deceased he 
was living separately from her was immaterial 
inasmuch as the plaintif was a blood 
relation, a nephew of her. The case was 
accordingly remanded to the Trial Court 
with the direetion that it be determined 
afresh. I understand this direction to be 
that the Trial Court should try the question 
as to whaf sharethe plaintiff would be entitI- 
ed to as against the deceased’s next of kin, 
as the learned Judge before giving the direc- 
tion bad come to the conelus‘vun that “it 
is only {necessary for me to decide as I 
do that he is entitled to some share”, 

Before me the defendant urges that 
the lower Appellate Court was wrong in 
allowing the plaintiff to make the alternative 
elaim forthe first time in appeal. 

So far as I can see there is absolutely 
no authorityto justify the permission granted 
by the lower Appellate Court. 


In Ma Sa Yi v. Ma Me Gale (|), 


(1) 7 Bur. L. R. 295; 2 L. C., 181, 


750 


MAUNG THA SO v. MAUNG LU PE. 


which was a case of alleged kittima adoption, 
the question arose before this. Court as 
to whether an alternative claim as an 
apatittha child should be allowed in appeal, 
inasmuch as the apatitiha adoption was 
an adoption of a different character to that 
of the kittima form. Birks, J., pointed out 
that in Maung Aing v. Ma Kin (2) the 
Judicial Commissioner of Upper Burma 
expressed an opinion that such a procedure 
was questionable. The question, however, 
did not arise in that case. Without de- 
ciding the point Birks, J., said that assuming 
that there was sufficient evidence of an apa- 
tittha adoption, the fact that the claimant was 
living separately from the alleged adoptive 
mother for eleven years of her life before 
the latter’s death was sufficient to debar her 
from claiming any share. But Fox, J., as 
the olaimant made no alternative claim on 
the basis of her being an «patittha daughter, 
did not think it necessary to sonsider 
what her rights to share-in the inheritance 
possibly might be, if she had made such 
a) claim. 

In Ma’ Mya Me v. Maung Ba Din (3) it was 
held that an alternative olaim may be 
made, but the point did not arise. The 
learned Judge held that the evidence 
justified the view, tbat "Ma Mya May was 


an adopted éhild but whether she was a“ 


kuttima or apatiftha* it’ was unnecessary to 
determine, as the fact that she was an 
adopted child was sufficient for holding 
that it was preferable to grant her Letters 
of Administration to the estate than the 
opposite party who was adjudged to he 
unfit, though he was the natural and only 
son of the deceased. The case was nota 
regular suit but was one in which both 
the parties applied for Letters of Adminis- 
tration and the Court had to choose between 
the two to grant letters. 

In my judgment the lower Appellate Court 
was wrong in allowing the alternative claim 
to be made in appeal.. We are certain 
as to what a kiilima adoption is, but as 
regards the apatitiha form: it is really difi- 
cult to say what it is exactly but, it is 
certain that it is different from the kitttima 
form, In section 16 of Kinwun Mingyi’s 
Digest the term apatitiha is described in 


(2) U. B. R. (1892-96) IL Buddhist Law 22, 
(3) 2 L, B, R, 224, 


INDIAN OASES, pi 


[1917 


various ways. In Tet Tun v. Ma Chein 
(4) Hartnoll, J., after noticing the section 
came to the conclusion that the principle 
underlying the definition of the term seems 
to be that an apatttha adoption is a 
compassionate one; which takes place in 
consequence of the child being destitute 
with no one to maintain it through aban- ” 
donment by, or the decease of, its natural 
parents or some such similar cause. I 
have been referred to Mr. May Oung’s book on 
Buddhist Law in which he submits that these 
views of. Hartnoll, J., are not correct and 
gives his views at pages 122, 128 and 129 
of the book. 

‘Whichever view is correct, totally different 
considerations will have to be applied in the 
case of an apatettha adoption to those which 
have to be applied inthe case of a kittima 
adoption. The two forms are entirely different. 
Therefore in allowing the alternative claim 
to be made the Court. will be contravening 
the rule that an amendment should nct be 
allowed where it would have the effect of 
converting the suit as originally laid info 
a suit of a different character. Although 
Order VI, rule 17, which relates to amendment 
of pleadings is very wide in . its terms, 
it is clearly understood that an amend- 
ment would not’in general be allowed, 
if ‘it changes the suit into.one of a sub- 
stantially different cheraster which would 
more conveniently _ "be. the “subject of “a 
fresh action. 

I am, therefore, of- opinion ‘that the ‘alter- 
native claim should not have been allowed 
to be made. In this view it is unnecessary to 
decide whether . on the evidence the plaintiff 
is an apatittha child of the deceased or 
not, 

The appeal is allowed with costs through- 
out, 


Appeal allowed. 


(4) n Ind, Cas. 978; 5 L. B. R. 216 at p. 218; 4 Bur. 
L. T. 7. 


~ 
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MANMOTHA NATH DEY V. GADADHAR MANNA, 


CALCUTTA HIGH COURT. 
APPEALS From Orvers Nos. 200 anp 201 
or 1915. 

June 26, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr. 4 
and Mr. Justice Newbould. 
MANMOTHA NATH DEY AND ANOTBER-— 
PETITIONERS —ÅPPELLANTS 
versus 

. In No. 200 
GADADHAR MANNA—Opposite Party— 
RESPONDENT, 
In No. 201 
GADADHAR MANNA AND orHERs—. 


OPPOSITE PARTIES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLIII, r. 
J, cl. (t), O. XLI, Fr. 17, 19—Bengal Tenancy Act ( VUL 
B.C. of 1885), s. 109 A (2)—Appeal to Special Judge 
dismissed for default — Application to re-hear, dismissal 
of —Appeal, whether lies. 

An appeal lies to the High Court from an order 
refusing to re-hear an appeal dismissed for default, 
even though such appeal has been preferred to the 
Special Judge under section 109A, sub-section 2, of 
the Bengal Tenancy Act, in a suit under section 106 
of the Act, [p. 752, cols, L & 2.) 


_ Appeal-against the orders of the District 
Judge, Midnapore, dated the 26th January 
1915.. ` 

FACTS of the case appear from the judg- 
ment. 

Babu Probodh Chandra Ch tterjee for Babu 
Gour Ohandra Pal, for the Respondents, raised 
a preliminary objection that no appeal lay 
against an order of the Special Judge re- 
fusing to re-hear a settlement appeal (under 
section 109A, Bengal Tenancy Act) which 
Was dianid for default, 

[MOOKERJEER, J.—Do you contend that 
the application to re-hear the appeal was 
incompetent? | 


_ No. The order of the Special Judge on 
that application should be taken as final. In an 
appeal under section 109A, Bengal Tenancy 
‘Act, the Special Judge exercises a special 
jurisdiction under the Bengal Tenancy Act, 
and that Act does not provide for an appeal 
in sush a case. 

[Mooxersexz, J.—Butthe appeal wes obvious- 
ly dismissed under Order XLI, rule 17, Civil 
Procedure Code. 

Then the appellant made an application 
for re-hearing the appeal under Order XLI, 
rule 19, Civil Procedure Code. Against an 
order passed on such an application an appeal 
lies under Order XLIII, rule 1, clause (é) J. 


OASEN, 751 
I submit all those rules of the Civil 
Procedure Code will not apply in a case 


of this nature. Refers to Mcthur Chandra 
Majumdar y. Tara Sunkar Ghose (1) and 


_section 109A, sub section (2), Bengal Tenancy 


Aot. 

Babu Prorash Chandra Matter (with him 
Babu Tarakeswar Pal Chowdhry), for the 
Appellants.— The preliminary objection raised 
against the maintainability of this appeal 
has no substance. The point bas been 
settled already by two decisions of this Court 
reported as Sambhu Chandra Hazra v, Purna 
Chandra Pal (2) and WW, M. Grant v. Ram 
Rakhar Bhagat (8) respectively, OË course in 
stttlement appeals under the Bengal Tenancy 
Act, the Special Judge exercises a special 
jurisdittion under that Act, still he is to follow 
the procedure laid down in thé Civil Procedure 
Code. . 

On the merits, my submission is that under 
the circumstances of the case the learned 
Judge should have allowed the application to 
re-hear the case. 

Babu Probodh Ohandra Chai terjee replied. 

JUDGMENT.—This appeal is directed 
against an order whereby the Court below 
hes refused to set aside an order of dis- 
missal of an appeal fordefault. A prelimi- 
nary objection has been taken to the compe- 
tance of the appeal. 

The suit was instituted under section 106 
of the Bengal Tenancy Act and was dismissed 
by the Court of first instance. An appeal 
was thereupon preferred to the Special Judge 
under sab-section 2 of section 109 A. When 
the appeal was taken up for disposal, neither 
the appellant nor his Pleader appeared and 
it was consequently dismissed for default. 
An application was thereupon made to re-hear 
the appeal. That application. bas béen re- 
fused and the present appeal is directed 
against this last order. On behalf of the 
respondent, it is contended that the appeal 
is incompetent and reliance is placed upon 
the desision of this Court in Mothur Chandra 
Majumdar v. Tara Sunkar Ghose (1). In our 
opinion, that case is clearly distinguishable 
and has no application to the circumstances 
of this appeal. There, an order of remand 
was made in an appeal preferred under sec- 


tion 109A, against the decision in a suit 
(1) 7G. W. N. 440, 
(2) 70. L. J. 103; 12 C. W. N. 122; 35 C. 176, 
(3) 6 Ind. Cas. 501; 14 O. L. J. 110. 
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. under section 106. An appeal was thereupon 
preferred to this Court against the order of 
remand, A preliminary objection was taken 
that the appeal ‘was incompetent and this 
contention prevailed. Mr. 
observed that an appeallay to the High 
Court from an appellate decision of the 
Special Judge, only under Chapter XLII of 
the Ocde of Uivil Procedure of 1882, which 
has. now been replaced by sections 100 to 103 
of the Code of 1908. An appeal against 
the order of remand, if it lay at all, would 
lie to this Court not under Chapter XLII 
of the Code of 1882 but under section 583 
which founda place in Chapter XLIII of 
the Code. As Chapter XLIII was nowhere 
mentioned in section 109A, the inference was 
drawn that an appeal did not lie to 
this Court from an order of remand made 
by a Special Judge in the exercise. of his 
appellate powers ‘under sub-section 2 of 
sectiou 109A. In the present case section 
109A, sub-section 2, made the provisions 
of the Civil Procedure Code relating to ap- 
peals applicablé tothe appeal before the 
Special Judge. One of these provisions is 
embodied in Order XLI, rale 17, which pro- 
vides as follows: “Where on the day fixed, 
oron any other day to which the hearing 
may be adjourned, the appellant does not 
appear when the appeal is called on for 
hearing, the Court may make an order that 
tha appeal be dismissed.” The Special 
Judge in the exercise of the power thus vested 
in him did dismiss the appeal. Therenpon 
rule 19 became applicable. That rule. pro, 
vides that where an appeal is dismissed under 
rule 17, the appellant may apply to the Ap. 
pellate Court for the re-admission of the 
appeal. This attracts the operation of Order 
KULI, rule 1, clause, (¢), which provides 
that an -appeal shall lie under the provisions 
of section 104 from an order of refusal under 
rule 19 of Order XLI to re-admit an appeal. 
No question arises as to the applicability of 
Chapter XLII of the Code of 1582 or of the 
corresponding provisions of the Code of 1908S, 
as under section 2 of the latter Code, an 
order of dismissal for default is not a decree. 
‘There is no escape from the position that 
this appeal is competent under Order XLIII, 
rule 1, clause (t); in other words, an appeal 
lies from an order refusing to re-hear an ap- 
peal dismissed for default, even though such 
appeal has beon proferred uuder sostiou 1094, 
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sub-section 2, ina suit under section 106 
of the Bengal Tenancy Act. 

As regards the merits, weare of opinion that 
this appeal should be allowed and the appeal 
preferred under section 109A, which was dis- 
missed for default, restored. This order, 
however, is made onterms. The appellant 
will pay to the respondent two gold mohurs as 
costs here and in the Court below. ‘This 
sum must be deposited within one month cf 
the arrival of the record in that Court. 
the deposit is made, as directed, the appeal 
will stand restored and heard on the merits. 
If it is not sa deposited, this appeal will stand 
dismissed with costs, one gold mehur. _ 

Ft is conceded that this judgment will 
govern the other appeal (M. A. No. 201 of 
1915). Inthat appeal, however, there will 
be no separate order for costs 

Appeals allied. 





PUNJAB CHIEF COURT. 
MIsCELLANEOUS APPLICATION IN aes APP BAL: 
No. 1778 òr 1916. ae i 
July 27, 1916, | 
Present:—-Mr, Jastice Broadway. 
KAHAN CHAND AND OTHERS— DEFENDANTS 


s ~~ APPELLANTS 
` versus 
M name JAWAN DI—Puatntirr— 
RESPONDENT. . 


Civil Palae Code (dct V of 1908), O. XXI, r. 
36, O. XLI, r. 5—~Haecution, stay of, by Appellate 
Court—Ad interim order, date of operation of -Subse- 
quent proceedings— Jurisdiction- Failure to comply with 
provisions of O. XXL, r. 88, effect of —Practice. 

An ad interim order issued by an Appellate Court 
for stay of execntion of adecree under appeal takes 
effect from the time it is pronounced, and not from the 
time itis officially communicated to the Iower Court; 
and the proceedings subsequent to and contrary to 
such orderare liable to be set asideas having been taken 
without jurisdiction. So where possession of immoyc- 
able property is delivered after pronouncement of the 
order, the property should be returned to the appel; 
lant on his giving the necesrary security for restoring 
it to the decree-holder in the event of the latter 
succeeding in appeal. [p. 753, col. 1.] 

Where the provisions of f 
XXI, Civil Procedure Code, have not been complied 
with and the property is in possession of the tenants, 
the possession is not legally transferred. [p. 758, col. 


“The practice of the Chief Court is not to stay execu- 
tion for mere costs. [p. 758, col. 1 | 


` Miscellaneous application for stay of € exe: 
cution of decree in First Appeal No. 1779 of 
1916 from the decree of the Senior Sub. 
Judge, Amritsar, dated 31st May 1916, decres- 
ing plaintiff's claim. 


If: 


. 


rule 86 of Order 
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Bakhshi Tek Ohand, for the Appellants. 

Mr, Ram Dal, for the Respondent, 

JUDGMENT.—In this case I issued an 
-od interim order staying execution proceed- 
ings on the 14th of June 1916, The order 
was issued ky the office on the 15th of June, 
1916 and apparently reached Amritsar and 
then the Court concerned on the 16th of 
June 1916 which on the 17th June issned 
orders complying with this Court’s directions. 
It appears, however, that possession of the 
property in suit was actually given to the 
decree-holder on the I4th June 1916. At 
any rate that is the report of the Nazir found 
onthe record. The endorsement upon this 
report shows that it reached the Court on 
that date. Mr. Tek Chand, however, points 
out that the actual possession of the house 
was with the tenants other than the parties 
and that the provisions of - Order xX XI, rule 
36, Civil Procedure Code, have not been 
complied with. The possession given 18 not 
a legal possession and should be declared 
void. Mr. Ram Lal forthe other party 
contends that as possession has been given 
it should be maintained and that they are 
entitled to execute for costs as they are quite 
willing to furnish secarity for repayment. 

Mr. Tek Chand raferred me to Ramanathan 
Chetty v. Arunachalim Chetty’ (L) in which 
it was held that an order issued staying 
proceedings takes effect from the time it 
ig pronounced and not from the time it is 
officialy communicated to the lower Court, 
and that proceeding3, contrary to such an 
order, whether with or without knowledge 
of it, are liable to beset aside as having 
bsen taken without jurisdiction. In the 
present case it is not clear as to whether 
this order was announced by me before the 
possession was actually given, but inasmuch 
as the provisions of Order KAT, rale 35, have 
undoubtedly not been carried out it seems 
to me that having regard to the authority 
cited and the circumstances of this case, 
I should“ be justified in directing that 
possession be restored to the present 
petitioner, who will, of course, give security 
for its subsequent restoration in the event 
of his appeal failing. With regard to costs 
the practrcee of this Court has basen not to 
stay execution. 

J, accordingly, confirm the ad interim order 


(1) 22 Ind. Cas 99; 88 M. 768; (1914) M. W. N. 46; 
15M, L. T. 151; 26 M. L, J. 275; L L. W, 23. 8 d 
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gut the immoveable property and setting 
aside the proceedings taken in the lower 
Court under which possession was given 
to the opposite party I direct that the 
immoveable property be returned to the 
petitioner upou his giving security for its 
return if it be necessary. The other side can, 
however, execute the decree in so far as 
the costs are concerned. They will, ho ever, 
give the asual security to the satisfaction of 
the lower Court. 
No order as to costs of this petition. 
Petition allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 136 o 1916. 
June 1, 1917. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

Pundit RAKHAL CHANDRA TEWARI 

NAYARATNA—JUDGMENT-DELTOR— 
PetitIoNER—-APPELLANT 
versus 

MANARANJAN DAS — AUCTION-PORCHASER 
AND OTHERS —RESPONDENTS. i 
Civil Procedure Code (det F of 1908), s. 104, O. XXI, 
r. 92--Appeal, second, whether lies from appellate order 

reversing order of first Court under O, KAT, r. 92. 
Under the present Code of Civil Procedure no 
second appeal lies fromm an appellate order reversing 
an order of the first Court setting aside au execution 

sale under Order XXI, rule 92, [p. 754, col. 2.) 
Appeal against the order of the District 
Judge, 24 Pergannahks, dated the 28th Janu- 
ary 1916, reversing that of the AMungsif, 
lat Court, Alipur, dated the 30th September 


1915. l 


PACTS of the case appearfrom the judgment, 
Babu Brojolal Ohakerbutty (with him 
Baba Susil Ohundra Boze), for the Respond- 
ents.—There is a preliminary objection as 
regards the maintainability of this second 
appaal. The case was one under Order XXI, 
rule 90 for setting aside a sale on the ground , 
of material irregularity. The Munsif set aside 
the sale. There wasan appeal. The order 
refusing to set aside the sale was made by 
the Appellate Court under Order XXI, 
rale 92, and under section 10-4, sub section (2) 
no second appeal lies against such an order 
passed in appeal, when the first appeal has 
baen heard against an order made under rule} 
92, section 104 comes in and a second appeal 
is shut out by sub-section (2) of that section, 
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.I rely on Raj Mohan Pal v. Gobinda Chandra 
Pal (1). 

Babu Nundalal Sirkar (with him Babu 
Hitlal Guha), for the Appellant.—Sec- 
tion 104 of the Civil Procedure Code has no 
applicability to the present case. The case 
was under section 47 of the new Civil Pro- 
‘eedure Code, of 1908 corresponding to sec- 
tion 244 of the old Code, 1882. The first 
‘Court set aside the sale; then òn appeal the 
lower Appellate Court confirmed the sale. 
Hence this second appeal. It is, I submit, 
maintainable as the order made ina case 
under section 47 hag the force of a decree. I 
rely on Paresh Nath Mallik y. Hart Charan 
Dey (2). ` 

| FLETCAER, J,—Under the present Code of 
1908 the High Court is not competent to 
hear a second appeal against an order made 
nnder Order XXI, rule 92, and the case in 
Paresh Nath Mallik v, Hari Charan Dey (2) is 
distinguishable. It does not apply to this 
oase. ] 

The case of Surendra Mohini Debt v. Loha- 
ram Ohattopadhya (3) also supports my con- 
tention. If the case comes under section 244 
of the old, it would come under section 47 
of the present Code and then a second appeal 
would lie against any order passed in this 
case by the lower Appellate Court. Even 
assuming for the sake of argument that no 
second appeal lies in this case, your Lordships 
have ample powers to treat this memo. of 
appeal as an application under section 115, 
Civil Procedure Code, I submit your Lord- 
ships will be pleased to deal with the case 
under section 115 Civil Procedure Code, if 
you hold that the second appeal is incompe- 
tent. 

; JUDGMENT. 

FLETCHER, J.— This is an appeal preferred 
by the judgment-debtor against an order 
of the learned District Judge of the 
24-Pergannahs, dated the 28th January 
1916, reversing the decision of the Munsif 
at Alipur. A preliminary objection has been 
taken that no second appeal lies to this Court 
from the order of the learned District Judge 
having regard tothe terms of section 104 
(2), Code of Civil Procedure. I think that 


(1) 14 Ind. Cas. 68; 17 C. W. N. 524. 

(2) 10 Ind, Cas, 361; 38 C. 622; 15 C. W. N. 875; 14 
©. L. J. 800. 

(8) 14 Ind. Cas. 67; 39 C. 687; 16 C. W. N. 570. 
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that objection is well founded.’ The matter 
is not res integra. It has been held in the 
case of Raj Mohan Pal v. Gobinda Qhandra 
Pal (1), and also in the case of Bhadreswar 
Golot y. Bishnu Charan Sen (4) reported in 
the footnote* of the same case that ro second 
appeal lies to this Court under the present 
Code against an order of this nature. 
Against that the learned Vekil for the ap- 
pellant has referred to the decision of this 
Court in the case of Paresh Nath Mallik v. 
Hara Charan Dey (2). So far from that case 
being in any way opposed to the case reported 
as Raj Mohan Palv. Gobinda Chandra Pal (1), 
it is quite clear that in the case reported 
as Paresh Nath Mallik v. Hara Charan Dey (2) 
the sale took place at a time when the pro- 
visions of the Code of Civil Procedure of 
1882 were applicable and there are no 
autkorities for saying that a second appeal 
lies under the provisions of the new 
Code of Civil Procedure in a case 
of this sort, The old Code did permit a 
second appeal of this nature, but under the 
terms uf the new Code, it is quite clear that 
no second appeal liés, I agree inthe pre- 
liminary objection that the present apreal is 
incompetent, and must, therefore, fail. 

The learned Vakil for the appellant has 
next asked us to treat the memo, of appeal 
to this Court asan application for revision 
under the provisions of section 115, Code 
of Civil Procedure. That may be done 
in some cases and the Court may adopt that 
course in order to prevent a miscarriage of 
justice. But that course ought not to be 
adopted as a matter of practice because differ- 
ènt considerations arise in dealing with 
an appeal than with dealing with matters 
which come within the limited scope of seo- 
tion 115, Code of Civil Procedure. I have 
heard nothing in this case which would 
lead us to the ecnelusion that this is a case 
where we can or ought to interfere with 
ihe decision of the learned District Judge 
under the provisions of section 115. That 
being so, the present appeal fails and must 
be dismissed with costs one gold mohur. 


NEWBOULD, J.--I agree. 


Appeal dismissed, 
(4) 8 Ind. Cas. 3; 17-0. W. N. 526 note. 


*Rofers to_17 C. W., N. 624.—Eu, 
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SANT SINGH V, FRANGU, 


PUNJAB CHIEF COURT. 
‘Ssconp Civit APPEAL No. 2260 or 1913. 
. March 21, 1917, 
Present:— Mr. Justice Chevis and 
Mr. Justies Leslie Jones. 
‘SANT SINGH AND OTHERS— DEFENDANTS — 
. APPELLANTS 
VETSUS 
FRANGU AND OTHERS— PLAINTIFFS — 

RESPONDENTS. 

“Pipajah Land Revenue Act (XVII of 1887), s, 44— 
Settlement Records of 1868 and 1892, entries in, value 
of-—Presumption—-Rebuttal —Owwner ship, grazing cattle 
and citting grass from time to time, whether constitutes 
— Punjab Courts Act (III of 1914), s.41— Appeal, second 
—Wajib- ul-arz, finding of fact based on interpretation 
of, interference with. 

After the Settlement of 1852, the Settlement 
Records of 1868 and 1892 have been prepared with 
much greater care and accuracy, consequently the 
presumption to be attached under section 44 of Act 
XVII of 1887, to the correctness ofthe entries made 
therein cannot be rebutted by the provisions of the 
Rewaj-t-am prepared in the Settlement of 1852. [p. 
757, ool, 1.] 

The fact that the plaintiffs have been prazing their 
cattle and cutting grass from time to time on the land 
in dispute is not enough to prove their ownership. [p. 
767, col. 1.) 

A finding of fact based on a totally unwarranted 
reading of a passage inthe Wajib-ul-arz of a village 
is T to be set aside in second appeal. [p. 757, 
col, 1 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 30th 
of June 1913, varying that of the District 
Judge, Kangra, dated the 30th of June 1911, 
dismissing the suit, 

Bakhshi Sohan Lal, R. B., for the Appel- 
lants. 

Mr. Badr-ud-din Kureshi, and Lalas 
Durga Das and Balwant Rat, for the Respond- 
ents. 
>. JUDGMENT.—This is a suit relating 
to 7575 kanals of land situated in village 
Andaura, Tahsil Nurpur. In this village 
there are five patits, one of which is called 
patit van chaudhrian. The leading chaudhri 
is the sole lambardar of the village. In the 
Settlements of 1868 and 1892 the chaudhris 
were recorded as the owners of the land in 
suit. In 1907 the chaudhris brought a suit 
and obtained a decree for Rs. 18, price of 
grass cut from the land in suit. The- plaint- 
iffs, proprietors of the other 4 pattis, brought 
this suit in 1909, asking for a declaration that 
the land in suit is shanulat deh. The contest- 
ing defendants (defendants Nos. 26-45) are the 
chaudhris, who rely on the entries in the 
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revenue records and assert that the land 
in suit is their private property. 

The first Court dismissed the suit, 
holding tbat the plaintiffs had failed to 
rebut the presumption as to the correctness 
of the entries in the revenue records (see 
section 44, Punjab Land Revenue Ast), 
The lower Appellate Court, after two 
remands, held, on the strength of an entry 
in the riwaj-2-am of the 1852 Settlement, 
that the land in suit, excluding certain 
cultivated areas with regard to which it 
held that the chawthris had established an 
exclusive title by reason of long adverse 
possession, was shamzlut deh and gave a 
decree accordingly. 


The entry in question begins as follows :— 


ét ' || . aa . 

Kul zamin is ghaon ki bamujib paimud 
ykdigar bahisab Ghumasn hasab tafsil paimud 
men AT. 


“Abi sa 172 ghumaons 4 n kanal.” 
“Ghatr abi . 820 5 $ 

"Migan Mania. 992 Mi 4 kanals,” 
“Mumkin we oO i 4 a 
“Muaft 34 a d, 
“Baghat ae. <8 55 d, 
“Viean 1084 =. 4, 





So far there is no difficulty in iu- 
terpretation. What follows is the ambigu- 
ous part. The entry continues thus:— 


“So mazrua sabik se mutabitk mandarja khewat 
makbuza har ek malik, aur 50 ghumaon banjar 
mumkin aur ghair mumkin go bila parmud aur 
khari} az ‘parta raha—wuh shamlai tamam deh 
mawesht sub malikan wa ghair malikan ke us 
men charti rahengi aur lakri ghas bakader-t- 
zarurat sab sakinan kasba lewenge.” 


The entry goes on to speak of a 
separate portion of land called ban kalan, 
of estimated area of 250 ghumaons, but it is 
admitted that this latter part of the entry 
does not relate to the land in suit. 


The learned Divisional Judge, noting 
that 50 ghumaons of mumkin (culturable) 
land is twice mentioned, holds that the 
ghair mumkin (unculturable land) referred 
to island different from the 50 ghumaons, 
and that the entry means that excluding 
the culturable land,(z. e. the abi and ghair 
abi land) the whole of the rest of the land 
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belonging to the village is shamzlat deh, 
in which cattle of proprietors and non- 
proprietors can grazə and from which all 
the residents of the village can take grass 
and wood according to their necessities, 

The passage is undoubtedly a most 
ambiguous one. It is clear that the abi 
and ghair abi land, č. e., the two kinds of 
cultivated land were measured with a 
certain amount of accuracy. And these were 
the only lands which seem to have been 
assessed to revenue in 1852. In thecase 
of these lands we find’ measurements down 
to a quarter of a kanal. Then come details of 
the other land, not assessed to revenue, and 
here we find nothing smaller than a ghumaon 
‘mentioned so many ghumaons for mumkin, 80 
many for muafi and eo many for baghat. We 
can only conclude that the last three kindswere 
never measured at all, and that the revenue 
officers were content to measure what was 
assessed to revenue and made a rough 
guess ab the rest. The passage about which 
the real dispute arises is the following, “aur 
50 ghumaon banjir mumkin aur ghair mumkin 
jo bila patmud aur. kharij az parta raha 
wuh shamilat iamam deh (hat). The Divisional 
Judge holds that this Jays down that 
whatever’ was nob measured and assessed 
to land revenue was shamilat deh, and that 
as it is admitted that the land in sait 
was not measured in 1852, it nesessarily 
followed that it must be shamuilat deh, 
This seems to us a totally wrong rendering 
of the -passage. 
gardens (bagiat) and muaf lands were ever 
. measured. Is would, indeed, be curious if 
they should, like the mumkin land, all come 
to round. ghumaons, while the abi and ghair 
abt. lands are worked ont toa quarter of a 
kanal. And they were not assessed to revenue 
in 1952.. So it seems totally wrong to say 
that whatever was not assessed to revenue 
in 1852 was shamilat deh, for otherwise 
the gardens too would be shkamilat, and 
nobody contends that this is so, The 
Divisional Judge reada the disputed passage 
as referring to, (1) 5° ghumaons banjar 
mumkin, and (2) unmeasured and unassessed 
ghair mumkin land, 

We, however, are strongly of opinion 
that the real reading is “50 ghamaons of nn- 
cultivated land, both culturable and uncultur. 
able” we think the earlier entry of 50 
ghumaons mum-in is really a mistake-for “50 
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ghumaons banjar.” If the ghair mumkin land 
were separate from the 50 ghumaons mumkin 
then we should have expected the entry to read 
somewhat as follows:— Aur 50 ghumaons 
banjar mumkin, aur digar zamin ghair mumkin, 
etc. Still 16 must be admitted that the passage 
is ambiguous, and that it is difficult to say 
with any certainty what the precise meaning 
really is. But in any case the Divisional 
Judge is clearly not justified in saying 
that in this entry it is “most clearly 
stated” that everything except the excess 
of the present area of the village over the 
1084 ghumaons, 4 kanals, cultivated in 1852 
was shamelat deh. It is urged that his 
finding is one of fact, but when this finding 
is based on what we regard as a tofally 
unwarranted reading of the passage in the 
wajib ul-arz, we consider that there is good 
ground for a second appeal. 

| The arrears of various 
have largely increased since 185, and 
what. apparently happened was that in 
that year the Revenue Authorities measured 


holdings 


‘only a small portion of the village including 


the parts then cultivated, which naturally 
in those early days must have’ been near . 
the village site. Whether they knew then 
the exact limits of the village we doubt. 
Their estimate of the ancultivated area of 
the land belonging to the village we take to 
be extremely vague. The land which it was 
proposed to assess was accurately measured; thé 
area of the rest was, we think, merely estimat- 
ed roughly. Reference to the Nakl tashrih 
asamiwar seems to throw further light on 
the rough and ready methods followed in 
1852, tor there we learn that 445 ghumaozs, 
2 kanals, which were a part of the $97 
ghumaons, 4 kanals, spoken of în the 
wajb-ul.arz as mazrua, were really banjar, 
Where the 50 ghumaons spoken of in the 
disputed entry bave gone, nobody has 
been able to trace, and we doubtif there 
ever was adefinite area of 50 ghumaons, 
River action, no doubt, would account 


for considerable differences in area, but we 


are quite unable to understand how the 
approach of the river nearer to the village 
abadi, spoken of in the District Judge’s 


_ report (see page 12 of the paper-book), would 


strengthen the view that whatever escaped 
measorement in 1852 must be regarded 
as shamilat deh. It certainly appears most 
probable that all the cultivated land was 


~~ 
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measured in 1852, bunt it does not seem at 
all certain thaf there was no uronltivated 
proprietary land in 1852. It is a significant 
fact that the patwari in the last Settlement 
of 1892 was a brother of two of the principal 
plaintiffs in this case, and soitis most 
unlikely that the plaintiffs would have 
been unaware of the fact that this large 
narea of land was entered as owned by the 
chaudhris, or that the plaintiffs, if aware 
of this, would have taken no steps to contest 
the entry til] 1909. The view then that the 
chaudhris hy reason of their great local 
influence deceived the Revenne Anthorities 
and got them to make wrong entries in the 
Settlements of 1838 und 1892 seems to us 
quite untenable. And seeing the presump- 
tion which attaches by law to the correctnercs 
of the entries in the Settlement reeords of 
1868 and 1892, we are quite unable to hold 
that this presumption isin the least upset 
by the ambiguous passage in the 27waj-2-am 
of 1852. The latter Settlement records 
were undoubtedly prepared with much 
greater care and accuracy, and we are 
not prepared to discard the records of 
the two later Settlements in favour of 
an ambiguous entry in the first settle- 
ment, ' 

That the plaintiffs have been grazing 
their cattle and cutting grass from time 
to time on the Jand in suit is not enough 
to prove ownership. For the plaintiffs it 
has been urged that there isa finding of 
the lower Appellate Cou.t that the plaintiffs 
bave been doing so as of right. This, 
however, is totally incorrect. All that the 
Divisional Judge has held is that, as the 
plaintiffs were at the date of institution of 
suit grazing cattle andcutting reeds and grass 
from the uncultivated land, they must be 
regarded as in possession and so entitled. to 
bring a suit for declaration; he does not 
find that they were grazing their ca‘tle and 
cutting grass as of right. 

We accept this appeal and revers- 
ing the deeree of the Jearred Divisional 
Judge we dismiss the suit with costs 
throughout, 


A Appeal accepted, 
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CALCUTTA HiGH COURT. 
Letrers Patent APPBAL No. 76 or 1915, 
July 4, 1917. 
Presext:—Justice Sir Asutosh Mookerjee, Kt, 
and Mr. Justice Walmsley. 

ABDUL RAHMAN KAZI AND OTHERS — 
APPELLANTS 
VETTES 
BAIKUNTA NATH ROY CHOWDHURY 


AND OTHERS— RESPONDENTS. 

Bengal Land Revenue Sales Act (XI B. C. of 1859) 
-~—Revenue sale of estale-—Furchaser, right of, to revenne 
free lands within the estate, 

The purchager of an estate at a revenue sale takes 
the estate as created at the timo of the Permanent 
Settlement subject to certain well known qualifica- 
tions. [p. 759, col. 2.] 

A purchaser of an estate at arevenue sale (under 
Act XI of 1859) cannot claim Jands, which have 
been described in the Record of Rights as revenue- 
free lands and in respect of which no rent was ever 
claimed or realised by any previous proprietor of the 
estate, merely because those lands are situate within 
the geographical limits of the estate purchased by 
him unless he establishes that those Innds were 
included in the estato at the time of the Permanent 
Settlement or, in other words, that the revenue was 
assessed on the basis of the assets of those lands, [p. 
759, cols 1 & 2.) 

Appeal against the decree of Mr. Justice 
Mullick, dated the 26th April 1915, in Appeal 
from Appellate Decree No. 1424 of 1911 
against that of the Subordinate Judge, 
Backergunge, dated the 23rd February 1911, 
affirming the decree of the Munsif, 6th Court 
at Barisal, dated the 11th of March 1910. 

FACTS of the case appear from the follow- 


ing judgment of 


Murck, J.—The plaintiffs as auction-pur- 
chasers of a revenue paying estate at a sale 
held under Act X{ of 1859, sne the defendants 
for possession of certain lands which they 
have described by their cadastral survey 
plots. The defendants set up a lakhiraj right 
to these lands alleging that they are the pro- 
perty of a shrine called the Darga of Hazrat 
Shaher Cherag Alim Sahib. ‘The Munstf 
found that the defendants had failed to prove 
any lakhzraj right in village Latimshab and 
that in village Sabangal they had proved their 
claim in respect of 34 bighas only. 

The Subordinate Judge in appeal affirmed 
the findings of the Munsifand dismissed the 
appeal. i 

Two grounds have been taken before me in 
second appeal, first, that the burden of proof 
was wrongly placed upon the defendants, and 
second, that the sanads on which the defend- 
ants relied haye been wrongly construed, 
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With regardto the second point I observe 
that it was not urged before the learned Sub- 
ordinate Judge and even before me it is not 
shown in whatrespect the learned lower Court 
has erred. I do not, therefore, think that there 
is any substance in this point. 

With regard to the question of onus, I agree 

with the learned Vakil for the-appellants that 
the burden of proof was upon the plaintiffs. 
The cases of Arfunnessa v, Peary Mohun Mooker- 
jee (1) and Koylashbashiny- Dossee v. Goceol- 
moni Dossee (2) are authorities for the pro- 
position that an augtion-purchaser at a 
reyenue sale suing for possession under sec- 
tion 37, Ast XI of 1859, isin substance a plain- 
tiff in a resumption suit and is bound by the 
rule laid down by the Privy Counsil in 
Hurryhur Mookhopadhya v. Madhub Chunder 
Baboo (8). The cases, which lay down that 
in respect of mal lands the person setting up 
an under-tenure as against the- auction-pur- 
chaser has to prove such under-tenure, do not 
apply to lakhivaj claims, for there is no pre- 
sumption that every inch of land within the 
ambit of an auction purchaser’s estate was at 
the time of the Permanent Settlement assessed 
with revenue. I think, therefore, that the 
learned Munsif has wrongly framed issue 
No. 7 which runsas follows:— 
- “Have the contending defendants and their 
co-sharers their alleged chiragz rights to the 
lands in suit or any portion of them? If 
so, are the plaintiffs entitled to annul it,” 

But it appears that the defendants accepted 
the issue in this form and went to trial upon 
it and took upon themselves the burden of 
proving their lakhiraj rights. Further, they 
made no complaint on this ground before the 
learned Subordinate Judge, and I must 
decline insecond appeal to set aside the decree 
especially as the Courts below have come 
to a decision after consideration of the 
evidence adduced by both sides. There may 
besome difficulty in executing the decree, 
but nothing has been said to me about that 
and I: will merely direct that the appeal be 
dismissed with coats. - 

Babu Abinash Ohandra Guha, 
Appellants. 

Babu Jogesh Ohandra Roy, for the Respond- 


ent. 


for the 


(1) 1 0. 378; 25 W. R. 209; 1 Ind. Deo. (N. s.) 237. 

(2) 80. 280; 10 O. L. R. 41; 4 Ind. Deo. (N. s.) 147, 

(3) 14 M. T. A. 162; 8 B. L. R. 566; 20 W. R. 459; 2 
Sar. P, C. J. 713; 2 Suth. P. O. J. 484; 20 E. R. 748, 
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JUDGMENT.—This is an appeal under 
clause. 15 of the Letters Patent, from: a 
judgment of Mr, Justice Mullick, in a suit for 
recovery of possession of land, upon declara- 
tion of title, by purchase of an entire estate 
sold for arrears of revenue. The case for the 
plaintiffs is that on the 25th March 1897, they 
purchased the estate at a sale for arrears for 
revenue, and that the disputed lands, though 
comprised therein, have been wrongfully 
retained by the defendants. The contending 
defendants disclaim title and possession In a 
large number of parcels set out in the ninth 
paragraph of their written statement filed on 
the 10th February 1909: the other plots, they 
allege, never constituted the mal lands of the 
estate purchased by the plaintiffs. They 
assert, on the other hand, that they have 
been in possession of those lands under a 
revenue free grant made in the year 1731. 
The suit was decreedin the Court of first 
instance, in respect of all lands other than 
34 bzghas, in which, it was held, the defend- 
ants had established their revenue free title. 
The Court, however, found it impossible to 
locate the exact situation of these 34 bighas 
and directed thatthe question be determined 
in the execution department. The Subordi- 
mate Judge confirmed this deeree, and added 
that he could not find fault with -the lower 
Court for leaving the question about the site 
of those 34 bighas undetermined till the 
execution of the decree, when each party 
would have the right to represent his case. 
The decree of the Subordinate Judge has been 
confirmed on appeal by Mr. Justice Mullick, 

On the present appeal, the defendants have 
contended that the burden lay upon the 
plaintiffs to establish that the lands in dispute 
constituted the mal lands of the estate pur- 
chased by them, thatthere is no evidence on 
the record to show that the plaintiffs had 
discharged the burden which lay upon them, 
and, that, consequently the suit should have . 
been dismissed. In support of this proposi- 
tion, reference has been made to the 
desision of the Judicial Committee in 
Hurryhur Mookhopadhya v. Madhub Ohunder 
Baboo (3), which wasapplied in the cases of 
Arfunnessa v. Peary Mohun Mookerjee (1) 
and Koylashbashiny Dossee v. Gocoolmont Dossee 
(2), toreach the conclusion that in resump- 
tion suits, the zemzendar must prove the mal 
character of the lands olaimed by him. it ts 
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not necessary for dur present purpose to enter 
into a discussion of the abstract question of 
onns of proof in suits for resumption of 
revenue-free lands. It is sufficient to observe 
that in the present instance the lands are 
described in the Record of Rights as revenue- 
free lands. The burden, consequently, lies 
primarily upon the plaintiffs to establish that 
the entry inthe Record of Rights is erroneous, 
The question thus arises whether the plain- 
tiffs have adduced evidence to show that the 
disputed lands are mal lands of the estate 
purchased by them. It is conceded that there 
is no evidence on the record to show that rent 
had ever been claimed cr realised by the pro- 
prietor of the estate in respect of the lands 
now in controversy. On the other hand, the 
defendants have produced a grant of 1731 
which shows that an area of 63 bighas was 
granted to their predecessors to enable them 
“to burn lamps at the Durgah of Shah Amir- 
ullah”. 34 bighas are said to have been 
situated in Kismat Sahangal, but as the 
document is in a tattered condition, it is 
impossible to state at this distance of 
time where the remaining 29 bighas were 
situated. The plaintiffs, it may ba observed, 
slaim in this suit lands situated in two 
villages, namely, Sahangal and Latimshah 
and the case for the defendants was 
that the lands in their possession were 
situated in those two villages and were 
held by them  revenue-free. In these 
circumstances, ib is plain that there was 
a grant of 63 bighas of land, a portion 
whereof, at any rate, was situated in village 
Sahangal. It is also clear that this grant 
was anterior not merely to the Permanent 
Settlement, but to the grant of the Dewany 
on ‘the 12th August 1765. There_is, on 
the other hand, no evidence to show that 
the plaintiffs or any previous proprietor ever 
claimed or realised rent in respect of those 
lands. In these circumstances, it is diffisult 
to appreciate how the plaintiffs can possibly 
succeed. They are no doubt entitled to 
the privileges of a purchaser of an entire 
estate at a sale for arrears of revenue. 
Bet what are those privileges? Concisely 
stated (omitting well-known qualifications), 
the rule is that the purchaser takes the 
estate as created at the time of the 
Permanent Settlement. The question, accord- 
‘ingly, reduces to this :—Have the plaintiffs 
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established that these lands were included 
in the estate at the time of the Perma- 
nent Settlement, in other words, was the 
revenue assessed on the basis of the assets 
of these lands? The answer must be in 
the negative. If there had been any indi- 
cation that rent had been realised in respect 
of these lands, that would have furnished 
evidence that fhe lands were impressed 
with a mal ‘character. In the total absence 
of such evidence, it is impossible to say 
that merely because the lands are situated 
within the geographical limits of the estate 
purchased by the plaintiffs, they were mal 
lands and formed part of the zemindari at 
the time of the Permanent Settlement. We 
are clearly of opinion that the decree 
made by the Courts below cannot be sus- 
tained. 


The result is that this appeal is allowed, 
and the decrees of the Courts below set 
aside subject to the qualification presently 
to be stated. Our order will not affect 
the title of the plaintiffs to the parcels set 
out in the ninth paragraph of the written 
statement. The decree will declare the 
title of the plaintiffs to those plots and 
they will be placed in possession in execution 
of the decree of fhis Court. Suabjectto this 
reservation the suit will stand dismissed with 


costa in all the Courts. 
i Apreal allowed, 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrees Nos, 112 
“AND 158 or 1915. 

May 3, 1917. 
Present: -Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 
SHIB CHANDRA BANERJEH—Pcatntive 
— APPELLANT 
VETSUS 
In No, 112 or 1915. 
SURENDRA CHANDRA MONDAL 
AND OTHERS ——DEFENDANTS—- RESPONDENTS, 
In No. 158 or 1915. 

Sreemutty MAHAHARANNESSA 
BIBI, wirs ox KARU MUJA— DEFENDANT — 
RESPONDENT, 

Village Qhowkidari Act (VI B. C. of 1870), ss, 
AN, 51 — Object and scope of & 51—Chowkidari chakran 
lands, zemindar’s title to—Settlement before resumption 
proceedings, validity of. 
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_Chowkidari chakran lands form part of the revenue 
paying estate within whose, ambit they are situate, 
and the zemindar has a qualified title thereto, 
Therefore, when such lands being vacated by the 
chowhkidar pass into the possession “of, the zemindar, 
before they arc resumed and transferred by the 
Collector tothe zemindar nnder the provisions of 
the Chowkidari Act, the latter does not become a 
trespasser and a settlement made: by him of those 
lands prior to the resumption proceedings cannot be 
held to be invalid as against a person who obtains a 
permanent under-tenure in respect thereof from the 
pe after the ‘resumption proceedings. [p. 761, 
col, 1 

The new estate which vests in the zemindar in 
respect of the chowkidari chakran lands transferred 
to him under the Chowkidnri Act is in continyation 
and confirmation of his pre-existing interest in those 
lands. [p. 761, col. 1.] 

- The object of section 51 of the Chowkidari Act is 
to maintain . the validity of contracts made by the 
zemindar in respect of chowkidart chakran lands and 
it is immaterial whether such contracts do or do not 
also include other lands which are in no way affected 
by the resumption proceedings. [p. 762, col. 2.] 

- The application of the section cannot be limited 
to cases where there has been a contract by the 
zemindar in respect -of lands other than chowkidari 
chakran lands. [p. 761, col, 2.] 

Appeals against the decrees of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated the 
18th November 1914, reversing the decree of 
the Munsif, lst Court, Katwa, dated the 3rd 


December 1913. 


FACTS of the case appear from the judg- 
ment, 

Babu Ram Qhandra Majumdar, for the 
Appellant.—The plaintiff is the appellant 
before your Lordships. The lands in dis- 
pute were originally chowkzdart chakran lands 
included in a reyenue paying estate. These 
landa were resumed by Government and were 
transferred to the zemindar who gave a 
permanent under tenure to the plaintiff, The 
defendants who came on the lands as tenants 
of the zemindaur after the chuwhidars had dis- 
appeared are no better than trespassers 
so far as the plaintiff is cencerned and are 
liable to be ejected. 

How could the zemindar haye power to 
settle the lands with tle defendants before 
the resumption proceedings? Obviously he 
could not haye done so, and consequently 
the defendants have acquired no right from 
their transactions with the .2zemindar, They 


are trespassers. The plaintiff having obtained 


a permanent under-tenure from the zemindar 
after the landas were resumed by Government 
aud transferred to the zemindar is entitled 
to eject the defendants from their occupation 
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of the lands in dispute. Section 51 of Village 
Chowkidari Act has a limited scope and does 
not refer to contests in respect of chowkidari 
chakran lands. 

Baba Jogesh Ohandra Roy (with him Babu 
Haradone Chatterjee), for the Respondents. — 
The chowkidart chakran lands formed part 
of the revenue paying estate and the zemindar 
had title therein.’ See Ranjit Singh v. Kali 
Dasi Debi (1). This pre existing estate 
of the zemindar was merely continued when 
the lands were transferred to him by the 
Government after the resumption proceed- 
ings. It cannot be contended with any 
show of reason or under any law that thé 
defendants who were inducted on the lands 
ag tenants by the zemzndar before the re- 
sumption proceedings are in the position of 
trespassers. l 

Section bllof the Villaga Chowkidari Act 
cannot admit of any limited construction as 
the other side would like to put upon it. 

The learned Subordinate Judge was quite 
right in not regarding the defendants as 
trespassers and disallowing the plaintiff the 
right to eject them. 


Babu Ran, Chandra Majumdar replied. 

JUDGMENT,.—This is an appeal by the 
plaintiff in a suit for recovery. of possession 
of lands on declaration of title. The lands 
were originally chowkidart chakran lands in- 
eluded in a 1evenue paying estate situated 
within the jurisdiction of the Collestor of 
Murshidabad. The chowkidars who were in 
occupation disappeared many yearsago. The 
zemindar thereupon appropriated the lands, 
dealt with them aa included in his estate, and 
settled them with the defendants as tenants. 
The Subordinate Judge has found that the 
defendants have been in_oceupation for many 
years as tenants. under the - proprietar, On 
the 2lst January 1909, the lands were re- 
sumed by the Government, and, on the day 
following, they were ‘transferred to the zemin- 
dar in accordance with the provisions of the 
Village Chowkidars Act, 1870. On the 23rd 
December 1911, the plaintiff obtained a per- 
manent under-tenure from the zemindar and, 
on the 3rd October 1912; he instituted this 
suit for ejectment of the defendants on the 


ground that they were trespassers, unlawfully 
- (1) 40 Ind. Cas. 981; 21 C. W. N. 609; 32 M. L. J, 
565; 15 A. L. J, 390; 25 C L. J. 499; 19 Bom. L. R; 
462; 2 P, L. W. h; (1917) M. W. N. 459; 6 L. W. Tut 
(P. C.). ae 
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in cecupation of the disputed lands. The 
Court of first instance decreed the suit. 
Upon*appeal that decision bas been reversed 
by the Snbordinate Judge. In this Court, 
the decision of the Jower Appellate Court 
has been attacked. on the ground that, on the 
facts found, the zemindar had no anthority 
to settle the lands with the defendants be- 
fore they had been resumed and transferred 
to him under the provisions of the Village 
Chowkidari Act and that the defendants must 
consequently be treated as trespassers. In 
our opinion, there is no foundation for this 
contention. 

. The decision of the Judicial Committee in 
the sase of Rawjit-Singh v. Kali Dasi Debi (1) 
leaves no room for doubt that these chowki- 
dart chakran lands formed part of the revenue 
paying estate and thatthe zemzndar had a 
qualified title therein. Consequently, when 
the lands were resumed under the Village 
Chowkidari Act and were transferred to the 
semaindar in accordance with its provisions 
the estate taken by the zemindar was in con- 
firmation and by way of continuance of his 
existing estate.. It is thus impossible to 
maintain the proposition that when the land 
vacated by a chowkidar passed into the pos- 
session of the zemindar, the latter became a 
trespasser. The zemindar, no doubt, incurred 
a liability to pay additional revenue to the 
Government in respect of this land. The 
amount of such revenue was datermined by 
an, appropriate proceeding under the Village 
Chowkidari Act when the lands were re- 
sumed and transferred to the zemindar. But, 
as explained by the Judicial Committee, the 
zemindar had a subsisting interest in the land, 
and the new estate vested in him was merely 
in continuation and confirmation of that pre- 
existing interest. What, ther, is the true 
positionP The chowkzdars vacated the lands; 
the grantor of the plaintiff thereupon took 
possession of those lands and allowed the de- 
fendants to.occupy the lands as his tenants 
possibly on the erroneous assumption that 
they formed mal lands of his zemind iri; sub- 
sequently atransfer was effected in his favour 
under the provisions of the Village Chowki- 
dari Act. The plaintiff is clearly not com- 
patent to contend that the defendants, who 
were brought upon the lands as: tenants by 
his grantor, are trespassers, An argument 
has been based on section 51 of the Village 
Caowkidarid Ast, fo the effect that the 


section applies only to cases where there has 
been a contrast by the zemindar in respect 
of lands other than chawkidari chakran lands 
In our opinion, there is no fcnndation for 
this limi ed construction of section 51, The 
object of sestion 51 is to maintain the vali- 
dity of contracts made in respect of chowkidure 
chakran lands, and it is immaterial whether 
such contracts do or do not also include 
other lands which are in no way affected by 
the resumption proceedings. We hold aecord- 
ingly thatthe Subordinate Judge has taken 
a correct view of the relative rights of the 
parties and that the suit has been properly 
dismissed. It is not neceseary for us to de- 
termine the precise status of the defendants 
as tenants under the plaintiff; for it is a 
sufficient answer to the claim for ejent- 
ment that the defendants are not trespassers 
but tenants. The decree of the Subordinate 
Judge is accordingly affirmed and this appeal 
dismissed with ccsts, 

The judgment will govern the other appeal 
(Second Appeal No. 158 of 1915) which is 
also dismissed with costs. 

| Appeals dismissed, 
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BOMBAY HIGH COURT. 
FULL BENCH. 


Lerrsxs Patent AppeaL No. 41 or 1918. 
Mareh 30, 19 7. 

Fresent:—Sir Basil Seott, KT., Chief Justice, 
Mr Justice Batchelor, Mr. Justice Beaman, 

Mr. Justice Heaton, Mr. Justice Macleod, 
Mr. Justice Shah and Mr. Justice Marten, 
ISAP AHMAD MOGRARIA— DEFENDANT 

— APPELLANT 
CETEUS 


ABHRAMJI AHMADJI MOGRARIA— 


PLAINTI KH — RESPONDENT. 

Limitation Act (IX of 1908), Sch. T. art. 127, appli- 
cablity of, to Muhammadans and other von-Hindux 
— “Joint family property,’ meaning of —Stare Aeoisis, 
principle of, applicability of. 

By the Full Beach, (Shah, J., dissenting).—Article 
127 of the first Schedule of the Limitation Act, LYC8, 
does not apply to the property of a Muhammadan 
for any other person not being a Hindu) not having 
been proved to have adopted as a custom the Hindu 
Law of tho joint family. {p. 705, col. 1.) 

Sayad Qulam Hussein v, Bbi Anwarnisa, (1885) P. 
J. 170 at.p 171, dissented from. 

The expression ‘ joint family” in Article 127 of the 
Limitation Act must be read as a compound adjective 
and the expression “joint family pruperty” must be 
read as property appertaining toa joint family. [p 
765, col. 1.) 
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Along series of decisions based upon a clearly 
erroneous construction of an Act should not be 
followed, while a long series of decisions based 
upon a construction not free from doubt should not 
be disregarded. [p. 765, col, 2.] 

Pate v. Pate, (1915) A. ©. 1100; 84 L. J. P. ©. 234; 
Tricomdas Cooverji Bhoja v, Gopinathji Thakur, 39 
Ind. Cas. 156; 19 Bom. L. R. 450; 1 P. L. J. 262; 16 A. 
L. J.-217; 25 CO. L. J. 279; 32 M. L. J. 857; 21 M. L. T., 
262; 21 C.W. N. 577; (1917) M. W.N. 363; 5 L. W. 
654; 44 C. 759 (P. C.), relied upon. 

Per Beaman and Heaton, JJ.— The “joint family” as 
a legal entity involving definite. legal notions, 
incidents and consequences is unknown to any other 
great system of law prevailing in the Empire. So 
- that where property is spoken of as belonging to a 
joint family, it must primarily be referred toa 
Hindu joint family, and only secondarily to such 
groups of non-Hindus as can prove that they have 
by custom adopted the Hindu Law of the joint 
family. [p. 766, col. 1.) 

Per Shah, J.—Article 127 of the first Schedule to 
the Limitation Act can apply to Muhammadans 
even though they may not be proved to have 
adopted as a custom the Hindu Law of the joint 
family. [p. 766, col. 1.) 

Sayad Qulam Hussein v. Bibi Anvarnisa, (1885) P. 
J. 170, followed. 

Quære.— Whether the Article can apply to persons 
other than Hindus and Muhammadans, who are not 
proved to have adopted as a custom the Hindu Law 
of the joint family. 

Letters Patent Appeal from the decision 
of Mr. Justice Batchelor in Second Appeal 
No. 474 of 1914, dated the &7th September 
1915, preferred from that of the District 
Judge, Broach, in Appeal No. 23 of 1913, 
amending the decree passed by the Subor- 
dinate Judge of Ankleshwar, in Civil Suit 
No. 296 of 1912, 

FACTS of the case appear from the fol- 
lowing judgment of 

BATOSELOR, J.—In this appeal it is 
candidly admitted by the learned Pleader, 
Mr. Thakor, that he has no prospect of 
success unless he can be allowed to show 
that Article 127 of the Indian Limitation 
Act is not applicable to Muhammadan parties. 
Unfortunately for the learned Pleader’s 
sontention there is a long series of decisions 
by Division Benches of this Court against 
that argument, and sitting as a single Judge, 
I am bound, it seems to me, to give effect to 
those decisions. If Mr. Thakor can carry 
the matter toa Division Bench on appeal 
and can induce a Division Bench to refer the 
point for reconsideration by a Full Bench, 
that is another matter. But all that l can 
do is to dismiss the appeal with costs, follow. 
ing the course of Division Bench desisiong 


to which I have referred, 

Cross-objections are dismissed with costs. 

Against the above decision a Letters 
Patent Appeal was preferred when Mr. Justice 
Beaman and Mr. Justice Heaton made on 
Eth September 1915 the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

We refer the following question to a Full 
Bengh : 

“Whether Article 127 of the second 
Schedule of Act XV of 1877 can apply to 
the property of a Muhammadan (or any 
other person not being a Hindu), and 
not having been proved to have adopted as 
a custom the Hindu Law of the joint family.” 

It was held by a Division Bench (Sar- 
gent, O. J., and Birdwood, J.) in the case 
of Sayad Gulam Hussein v. Bibi Anvarnisa, 
(1) that it -conld. It does not -appear 
from the report whether the parties were 
Khojas, or Cutchi Memons. We assume 
that they were not. 

Sargent, C. J., 
said : 

“It remains only to consider whether 
the claim of Gulam Hussein, as a residu- 
ary to one-ninth of the compensation awarded 
in respect of lots (A), (C), (E) and (G) 
and the claim of Nəjikunissa as one of 
the legal sharers, to one-sixth of such 
compensation, are barred by time. The 
property left by Bakar Ali became divisible, 
on his death, among those members of his 
family who were entitled to shares, accord- 
ing to the Muhammadan Law or were 
residuaries. Till it wasdivided, it was, we 
think, ‘joint family property’ within the 
meaning of Article 127 of Schedule-II of the 
Limitation Act of 1877. A similar con- 
struction has been put on the same 
words, in clavse 13 of section 1 of Act 
XIV of 1859, by the Caloutta High Court— 
See Musammat Khyroonissa v. Salehoonissa 
Khatoon (2) see also Achina Bibee v. Ajeej- 
oontssa Bibee (8). And it is to be noted 
that, while Article 127 of Schedule II of Act 
IK of 1871 applies to suits ‘by a Hindu, ex- 
eluded from joint family property, to enforce 
a right to share therein’ the corresponding 
Article of Act XV of 1877 substitutes the words 

(1) (1885) P. Ma at p. 171. 

(2) 5 W. R.2 

(3) 11 W.B. 1. 
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‘by a person’ for the words ‘by a Hindu.” It 
is not necessary, therefore, to restrict Article 
127 ‘of the present Limitation Act to 
suits by Hindus. And the question for 
consideration in the presént case is, whe- 
ther, before the institution of proceedings 
under Act X of 1870, the claimants,..had 
been excluded to their own knowledge,ets.”’.., 

From the above statement it is clear 
that whether the parties were in fact Khojas 
or Cutchi Memons or not, the suit was 
not dealt with on that basis, as being 
governed by the special Customary Law which 
these Mubammadan sects at that time were 
generally believed to have adopted. 

This decision with which we find ourselves 
unable to agree, was .the starting point 
of a current of authority in this Court, 
the effect of which has been to extend the 
scope of Article 127 of the second Schedule 
of the Limitation Act to the property of 
all Muhammadans dying intestate in this 
Presidency. The foundation of this wide 
extension of the scope of the Article is 
the single sentence: “Till it was divided it 
was, we think, joint family property within 
the meaning of Article 127 of Schedule II 
of the Limitation Act of 1877.” This 
opinion is supported by reference to two 
earlier Calcutta decisions under a previous 
Limitation Act, An examination of those 
cases will show, in our opinion, that they 
are a very insecure basis for the liberal 
interpretation thus put upon Article 127, 
While we agree that the substitution cf the 
words “a person” for “a Hindu” enlarges 
the possible application of the Article we 
ars- wholly unable to agree with what 
seems almost to be implied in this judg. 
ment, that the change potentially brings 
every “person” within reach of the Article 
because the Article may now apply to the 
property of some persons who are not 
Hindus, it does not follow that it must 
apply to the property of every one who 
is a Muhammadan. And as to the sweep- 
ing generalization that preperty of the kind 
then in auit is “till it is divided, joint 
family property” we can discover no ground 
which appeals to our reason for such a 
conclusion. In our opinion, whatever else 
it may be, the one thing it cannot be is 
joint family property. No one has ever yet 
ebeen fonnd to contend that those entitled to 
share it take. over each other by suryivor- 


ship, which is the distinctive characteristic 
of joint family property. It would be hard 
indeed, in our opinion, to find a single 
important feature in common between the 
property left by a Muhammadan, governed 
by the Muhammadan Law, dying intestate, 
and “joint family property” in the sense of 
the Hindu Law. And that is absolutely the 
only sense in which the words “joint family 
property” have any definite legal connotation 
and meaning. The legal concept of “joint 
family property” is wholly unknown outside 
the Hindu Law. It is certainly unknown 
to the Muhammadan Law. We start then 
from this general proposition. Outside the 
Hindu Law the joint family, and, therefore, 
joint family property, is unknown to the 
law. It follows that, with a single excep- 
tion to be meutioned immediately, no one 
but a Hindu can own joint family property, 
and Artisle 127 cannot apply to any one 
but a Hindu. Why then was the change 
made, and the words “a person” substituted 
for the words “a Hindu”? For a very 
obvious reason. Two whole sects of Muham- 
madans in this Presidency bad by a series 
of judicial decisions been brougbt under 
the Hindu Law to this extent at any rate 
that they were held -to have adopted so 
much of it by custom as included the law 
of the joint Hindu family, and as a corollary, 
of course, the existence of joint family 
property, under certain conditions. These 
persons were certainly not Hindus. Yet 
by way of custom they were judicially 
held to be subject in all matters of 
succession and inheritance to the Hindu 
Law. And although this may not in faot 
have been so, there can be no doubt bat that 
it was the accepted opinion that they might 
hold property exactly as a joint Hindu 
family might, and doing so, that such pro- 
perty would be in all respects governed 
by the Hindu Law of the joint family. 
These people were numerous. They were 


‘rapidly growing in wealth and importanee. 


Innumerable cases might arise in which 
they would be found in possession of great 
estates which could only be regarded ag 
joint family property” in the strict sense 
of the Hindu Law. Here was sauge 
enough and an adequate explanation of the 
change. We now state the single 
exception to our first general proposition, 
Article 127 may apply to the property of 
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a person not being a Hindu, if it has 
been proved that that person has adopted 
as a custom and is, therefore, subject to the 
Hindu Law of the joint family. 
no other person whatever. Such is our 
conclusion. db is diametrically opposed to 
the current of authority in this Court 
starting from the decision we have cited. 
But it bas the concurrence of the Calcutta, 
Madras and Allahabad High Courts. The 
Bombay High Court stands, as far as we 
are aware, alene in the interpretation it 
has placed upon the language ef Article 127, 
And if only for the sake of judicial uni- 
formity we think it highly desirable that 
the question should now be re opened and 
decided by a Fall Berch We do not 
advert in detail to subsequent decisions which 
profess to follow Sayad Gulam Hussein v. 
Bibi Anvarnisa (1l) becanse in none of 
those to which we have been referred or 
of which we are aware, has any reason 
been given for following the unreported 
decision of the Division Bench in 185. 
On the other hand Batty, J., sitting alone 
went into the subject with great elabora- 
tion in Abdul v. Mahomed (4) and same tothe 
conclusion that Article 127 was not ¢us- 
ceptible of so wide an extension. And ina 
recent jadgment Bearan, J., sitting alone on 
the Original Side of this Court, has gone 
eritically over the whole ground: Jan Mahomed 
v. Datu Jafar (5). Speaking generally we may 
say that we concur in the reasoning and 
conclusion there reached, and do not think 
it necessary to repeat it in detail. We 
would incorporate it (if necessary) by re- 
fererce here. 


Pat in the shortest way, in our opinion, 
the dominant words of the Artiele are “joint 
family property.” That property does not 
exist outside the Hindu Law. No one, there- 
fore, not being a Hindu or having adopted 
by costom the Hindu Law of the joint 
family can own it. And it is only to the 
property of such persons that the Article 
can apply. In the case before us it is not 
contended that the parties are Hindus. 
They are admittedly Mubammadans governed 
by the Muhammadan Law. It is not con- 


(4) 5 Bom. L R. 335. 
(5) 22 Ind Cns 1/5; 


15 Bom J, R. 1044 at pp. 
“1097, 1101; 38 B 419, i ; 


And to' 


. whether the three words 


tended that tbey have adopted by custom 


any part of the Hindu Law, In, our 
opinion, therefore, Article 12 cannot in 
any view or upon any reasoned inter. 
pretation (apart from the authority we 
have brought in question) apply to 
them. : 

Mr. G. N. Thakor, for the Appel- 
lant, 


Mr. Ooyajee (with him Mr, B, F. Dastur), 
tor the Respondenta. 


JUDGMENT OF THE FULL BENCH. 


Scor, C. d, 
Mamen, JJ., 
question has 
Bench: — 

Whether Article 127 of thesecond Schedule 
of Act XV of 1877 can apply to the property 
of a Muhammadan (vor auy otber person 
not being a Hindu), and not having been 
proved to have adopted as a custom the 
Hindu Law of the joint family? 

The question referred is expressed 
to relote to the application of Article 127 
of the second Schedule of Act XV of 
13877, the reference is, however, made in asuit 
brought when the Limitation Act of 1908 
had come into operation. Therefore, we 
take the question as relatirg to Article 127 
of the later Act. 

The exact point 


(Barcagior, Macuveop and 
concurring).—The following 
been referred to a Fall 


determination is 

aon > » 

joint family 
property” as occurring in Article 127 of the 
Act of 1908 mean anything but property 
of a joint family in the sense in which 
the expression “joint family ” is understood 
amongst Hindus, 

Of the three words so arranged two son- 
structions are possible, 

Kither ‘joint family’ must ba a compound 
adjective qualifying ‘property’ or ‘family pro- 
perty’ must be a compound sabstantive quali- 
fied by the adjective ‘joint.’ 

The word ‘joint’ may be constrned in a. 
technical legal sense or in a loose popular 
sense. In India ‘joint’ in the Article if 
used in a {echnical legal sense would 
atiract to- is E the word ‘family,’ and- 
form a compound adjective connoting “ap- 
pertaining to a joint family” living as an 
undivided Mit.kshara or an undivided 
Dayabhaga family lives. Inaloose popular 
sense joint family property’ might mean, 


for 


‘undivided property of a family. 


t? 


~ Article 
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The expression ‘joint family property’ 
is first to be found in tbe Indian Statute 
Book in clause 13 of section 1 of Act XIV 
of 1859. In Bengal [see Musammat Khyro- 
onissa v. Salekoontesa Khatoon (2); Achina 
Bibee v. Ajeejonnissa Bibee (3) and Chunder 
Mones Debia v. Mehar) n Bibee (6)] and in 
Bombay [see Bat Jannubbi v. Mithabhat (71) 
effect was given to the expression in the 
Act of 1859 as embracing undivided property 
of members of Muhammadan families not 
shown to be joint families. in the Hindu 
sense. That construction was only possible 
if ‘family property’ was read as a compound 
substantive. Inthe Actof1871the Legislature 
not only confined the words to an Article 
expressly dealing with Hindus alone but 
coupled ‘joint’ to ‘family’ by the use of a 
hypben. This hyphen appearsin all copies 
and editions of the Act to which we have 
had aceess. Inthe Limitation Actof 1877 
the expression joint family property’ again 
appsars in the same connection but the 
127 is no -longer confined to 
Hindus but applies to any ‘person.’ The 
intention to couple ‘joint’ with ‘family’ is 
again emphasised by a hyphen. This we 
have verified by reference to the frst 
publication of the Actfor general informa- 
tion in the Gazette of India for 21st July 
1877 after it had received the Viceroy’s 
assent and also by reference to the official 
copies issaed from the Government Press 
in Calcutta in 1873. It follows we think 
that ‘joint family’ in Article 127 of the Act 
of 1877 must be read as a compound 
adjective and the expression ‘joint family 
property’ must be read as property appertain- 
ing to a joint family. 

This being so, we think Sayad Gulam 
Hussein v. Bibi Anvarnisa (1) upon which 
a long series of Bombay cases is based was 
wrongly decided. There is good reason to 


believe that Sir Charles Sargent was misled. 


by the Edition of West’s Bombay Code then 
before him. That was the Edition of the 
Indian Statutes in general use by Judges 
of this Court in 1t85. In Wests Code 
Article 127 of the Act of 1871 is correctly 
printed with the hyphen but the correspond- 
ing Article of tha Act of 1877 is incorrectly 
printed in that it omits the hyphen. The 


(6). 22 W. R, 185. 
, (7) (1881) P. J. 160, 


copy of the Act of 1877 then in Sir 
Charlss Sargent’s Court has the words 
‘joint family property’ printed exactly as 
they wera in the Act of 1859. Sir Charles 
Sirgents use of decisions under the Act of 
1859 for the eonstraction of the Act of 
1877 19, therefore, quite intelligible; we do 
not think it would be intelligible if he had 
had the hyphened phrase before him. 

In Article 127 of the Act.of 1995 the 
wording is precisely the same as in the 
corresponding Article of the Act of 1877 
but the hyphen is omitted. We have, how- 
ever, for the period of thirty-one years from 
1877 to 1908 the definite indisation of the 
Legislature, as we understand it, that the 
words in the connection in which they 
appear should be used in a particular sense 
and we do not think the omission of the 
indicative hyphen after so many years should 
be taken as importing an intention that a 
changed construction should be adopted. 


It only remains to consider the argument 
based on the working rule ‘stare decisis. 
On the application of this rule we have 
two recent decisions of the Judicial Com. 
mittee to guide us, namely, Iate vw. Pate 
(=) and ‘T'ricomdas Cooverji Bhoja v. 
Gopinathji Thakur (9), to the effert that 
a long series of decisions based upon a 
clearly erroneous construction of an Act is 
not to be followed, while a long series of 
decisions based upon a .construction not free 
from doubt should not be disregarded. There 
is no substantial reason for thinking that 
Muhammadan coo-sharers who have not yet 
sued to establish their right to share in 
family property relying upon the pravions 
Bombay decisions under. Article 127 of the 
Act of 1877 will ba prajudicel by the 
narrower constraction of the Ast of 1908 
now adopted, for Article 144 sets up for 
an excluding co sharer practically the same 
period for prescription in the case of immove- 
able property as Article 127, while cases 
where undistributed moveable family pro- 
perty has existed since the death of the 
last owner for more thau six years are so 
rare as to make the reduction of the pre- 


(8) (1915) A. C. LIOJ 84 L. J. P. 0. 284. 

(9) 39 Ind. Cas. 158; 19 Bom. L. R. 450; IP. L. J. 
232% 15 A. L. J. 217; 25 0. L J 278; 32 M. L.J. 357 
21 M. L. T. 262; 21 C. W. N. 577; (1917) M. W. N, 
£63; 5 L. W. 634; 440, 759 (P. 0.) 
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scriptive period of twelve years under 
Article 127 to six years under Article 120 
a hardship which may safely be regarded 
as negligible. 


We answer the question referred in the 
negative. 


Beaman AND Heaton, JJ.—mWe only wish 
to add that certain passages in our refer- 
ring judgment were written with special 
reference to the Mitakshara School which 
is predominant in this, as over the greater, 
part of India. 


Under the Dayabhaga School of Bengal, 
rules, differing in some important points 
from those of the Mitakshara, regulate the 
constitution of the joint family, more par- 
ticularly in its legal relations to property. 
But it is true that the joint Hindu family, 
as a definite legal entity is as well known 
and recognized under the Dayabhaga as 
under the Mitakshara School, and so generally 


under the Hindu, as sontradistinguished 
from all other great systems of law. It is 
equally true, that the “joint family” asa 


legal entity involving definite legal notions, 
incidents and consequences is unknown to 
any other great system of law prevailing 
in the Empire. So that where property is 
spoken of as belonging to a joint family, 
it must. primarily be referred to a Hindu 
joint family, and .only secondarily to such 
groups of non-Hindus as can prove that 
they have by custom adopted the Hindu 
Law of the joint family. — 


Ssau, J.—Treating the question referred 
to the Full Bench as relating to the Limita- 
tion ActIX of 1908, I am of opinion that 
Article 127 of the first Schedule of the Act 
can apply to Muhammadans even thougk 
they may not be proved to have adopted 
as a custom the Hindu Law of the joint 
family. I express no opinion—as it is not 
necessary to expresa any opinion—as to 
whether the Article can apply to persons 
other than Hindus and Muhammadans, who 
are not proved to have adopted as a custom 
the Hindu Law of the joint family. 

The Article in terms applies to a person 
excluded from joint family property to 
enforce a right to share therein. The answer 
to the question depends upon the construction 
to be placed upon the expression joint family 
property.’ 
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This expression was used in the Limitation 
Act (XIV of 1859), section l; alause 13; 
and the decisions under that clause show 
that it was held to apply to Mubammadans. 

The corresponding Article in the Act of 
1871 wasinterms confined to Hindus. 

Inthe Limitation Act of 1877 the word 
person’ was substituted for the word “Hindu” 
and the Article as thus altered was held 
applicable to Muhammadans by Sargent, C. J, 
and Birdwood, dJ., in the case of Sayad 
Gulam Hussein v. Bibi Anvarnisa (1), This 
view was followed in subsequent decisions; 
see Bavasha v. Masumsha (10), Sayadalld v. 
Aminbi (11) and Fatma Boo vy. Ghisan Boo 
(12). The same view has been acted upon in 
other unreported cases in spite of the 
observations of Batty, J., in Abdul.v. Mahomed 
(4) and of Beaman, J., in Jan Mahomed vy, 
Datu Jafar (5). 


After a careful consideration of the 
arguments on both sides it seems to me that 
though there may be ground to prefer the 
view that the expression ‘jcint family property’ 
in Article 127 is used in a technical and Hindu 
sense, as interpreted by the other Indian 


. High Courts, and not in the broad and non- 


technical sense, in which it has been interpret- 
ed by different Judges of this Court, the 
construction hitherto put upon it by this 
Court isa reasonably possible construction 
of the expression: At any rate I am not 
satisfied that itis wrong. As this. point 
relates toa rule of limitation affecting title 
to property, Iam of opinion that the view 
taken by Sargent, ©. J., in Sayad Gulam 
Hussein’s case (1) should be adhered 
to. Tf seems to me that any departure from 
this long course of decisions is likely to 
result in injustice ‘and hardship. 

In the Aat of 1859 there was no hyphen 
between the words ‘joint’ and ‘family.’ In the 
Act of 1871 there was a hyphen between 
these words. In 18/7 though the Article 
was altered as already stated the hyphen 
was retained. In the Act of 1908 the 
hyphen is omitted. This account of the use 
of a hyphen is interesting; but, in my opinion, 
it is not safe to base any conclusion upon 
it. I see no sufficienf reason to assume 


oH 14 B. 70; 7 Ind. Dec. (N. 8.) 504, 
(11) (1898) P. J. 398, 
{12) 4 Ind. Cas, 242; 


11 Bom. L. R. 1088; 38 B. 
719, pui | 
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or to infer that the learned Judges 
desided Sayad Qulam Hussern’s case (1) 
had not noticed the hyphen between the 
words ‘joint? and ‘family’ in the Act of 1877. 
The hyphen was certainly brought to 
the notice of the Court in Sayadall’s case 
(11) when Ranade, J, observed that the 
use of the hyphen by itself did not justify 
any such restrictive interpretation. if the 
Article with the byphen in the Act of 1877 
could be applied—and Iam not prepared 
to hold thatthe learned Judges were wrong 
in applying it—-to Muhammadans generally 
in this Presidency, I see no reason why the 
Article without the hyphen inthe Act of 
1908 should be held to be inapplicable to 
them. 


I see no insuperable difficulty in interpret- 
ing the word ‘joint? as meaning ‘undivided’; 
if the word be understood in that sense the 
view takenin Sayad Gulam Hussein’s case 
(1) and followed in subsequent cases becomes 
easily intelligible and acceptable. 


In view of the judgment of my Lord the 
Ohief Justice which I have had the privilege 
of reading 1 do not consider it necessary to 
state my reasons in detail for the conclusion 
that the expression ‘joint family property’ 
is susceptible of the construction put upon 
it in Sayad Gulam Hussein's ease (1) 


I sincerely regret that I am unable to 
agree with my Lord the Chief Justice and 
my other learned colleagues on this 
question. 

Reference answered in the negative. 





CALCUTTA HIGH COURT. 
APpeaL FROM APPELLATE Decree No. 3033 
. or 1915. 
April 26, 1917. 

Present:——Mr, Justice N. R. Chatterjea 
and Mr. Justice Smither. 
MADHU SUDAN MULLICK AND OTHERS 

. — PLAINTIPES— APPELLANTS 
versus 
JAMIRUDDIN SHEIKH— Darenoanr— 


RESPONDENT. 

Bengal Tenancy Act (VIII B. 0. of 1885), s. 50, cl. 
20, presumption under, whether arises where there has 
been alteration in holding—Rent receipts, tenant, 
whether bound to produce. 


who ` 
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The presumption under section 60 (2) of the 
Bengal Tenancy Act may arise even though there 
has been an alteration in the area of the holding. [p. 
769, col. 1.] 

Where there has been an increase in the area of 
the holding, but it is found from the landlord’s 
papers that the tenant has held the holding at the 
same rate for twenty years immediately preceding 
the landlord’s suit for enhancement of rent, the 
rent cannot be increased except for the excess area 
unless the presumption arising under section 50 (2) 
is rebutted. [p. 769, col, 1.] 


If the plaintiff-landiord’s own papers prove that 
the tenant-defendant was holding the land at the 
same rent for more thantwenty years before the in- 
stitution of the suit for enhancement of rent, it is not 
necessary for the tenant to produce his rent receipts 
to prove the same in order to avail himself of the 
presumption under section 50 (2) of the Bengal 
Tenancy Act. [p. 769, cols. 1 & 2.] 

Appeal against the dacree of the Sub- 
ordinate Judge, Rajshahi, dated the 30th 
August 1915, modifying that of the Officiating 
Munsif, Nawabganj, dated the 18th Decem- 
ber 1913. 


FACTS.—The plaintiff brought this suit 
for an enhancement of rent on the ground 
that the tenant was paying rent below the 
prevailing rate as well as for additional 
rent at the enhanced rate for additional 
area, in other words, the suit was under 
sections 30 (a) and 52 of the Bengal Tenancy 
Act. The Munsif decreed the suit in full, 
and allowed the plaintiff an enhanced rent 
of Rs. 15-5-6. On appeal the lower Ap- 
pellate Cuurt allowed an increase of rent 
for the additional land but refused to grant 
any erthancement of the previous rent of 
Rs. 6-1016 gandas. Hence this second 
appeal by the plaintiff, 


Babu Hemendra Nath Sen, for the Appel- 
lants—The effect of the lower Appellate 


_Court’s judgment is to split up the jama iun- 


to two holdings, which he is not entitled 
to do, simply because he considers that the 
jama being an old one isa mokarart jama. 
The learned Judge is wrong in holding that 
the plaintiff is entitled to an enhancement 
of reut at the prevailing rate only for the 
excess area, when there is no evidence showing. 
that the tenant has actually paid rent at 
an uniform rate for the last twenty years. It 
having been found that the tenant is oceupy- 
ing more land than he is entitled to ocoupy 
and that he is Hable to pay an enhanced 
rate of rent for the excess land he is not 
entitled to the presumption under section 50, 
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(Cuarrenses, J—Section 50 lays down prior to the instituticn of the suit that would 


that the rent or rate of rent shall not be 
increased and it can be increased only on the 
alteration of area. | 

- he plaintiff has got a decree at the 
enhanced rate for the additional area, and he 
‘wants an enhancement of rent on the existing. 
rent, especially when the defendant has not 
srovei uniform payment for the requisite 
period entitling him to the benefit cf 
section 950. 

[Babu Hemendra Kumar Sen, for the Re- 
spondent. ~The defendant has proved that 
there was no change in the rate of rent, and 
that is sufficient toraisea presumption under 
scetion 50, Bengal Tenancy Act. | 

‘OF course, the plaintiff on being called 
upon to produce his papers did not do sc. 
But that does not prove the defendant’s 
uniform payment of rent. The defendant 
must himself prove uniform payment of rent 
for at least bwenty years 
the institution of the suit, and this be must 
do by the prodaction of rent-receipts. The 
chitta filed by the defendant cannot prove 
actual payment of rent, the defendant wants 
to deprive me of my legal rights, and he 
must give positive proof and satisfy the 
Court that he is entitled by law to do 
that, In fact the defendant hes totally 
failed to prove uniform payment of rent. 


J.—If the chitta shows 
of rent, is that not 


[CHatrerJes, 
uniform payment 
sufficient P | 


Yes. But the ch'tia does not show 
payment. A mere statement in the chiita 
ig not sufficient to establish the defendant's 
case, 


| [OBATTERIEA, J.—Can you contend that the 
rest is not what is stated in the chitta? | 


. No. What I submit is that the chitia. ean- 
at show actual payment by the tenant. i 

Babu Hemendra Kumar Sen (for Babu 
Atulya Charan Base), for the Respaondent.— In 
order to raise a presumption under section 
56, sub section 2 of the Bengal Tenancy 
‘Act -it is not necessary for the tenant to 
show that he has been actually paying rent af 
an uniform rate for twenty years or more, 
Section 50 (2) expressly provides that if. the 
tenant can prove that the ».ma has been held 
at a rent or rate of rent which has not been 


changed during the twenty. years immediately . 


- 


‘ 


immediately before - 


be sufficient to raisea presumption in his 
favour that the rent of tha jama is nob liable 
to enhancement. Under sestion 50 (1) the 
landlord ts entitled to an increment of rent 
only on the ground of alteration of araa. 
So the learned Jadge was quite right in 
sayicg that the plaintiff is only entitled 
to additional rent for the excess land 
in the occupation of the tenant, but 
is not entitled toan enhancad rate of rent. 
Babu Hemendra Nath Sen replied. 


JUDGMENT.—This appeal arises out of 
a suit for enhancement of rent of a holding 
under section 30 of the Bengal Tenancy. Act 
and also for additional rent on account 
of additional area in the holding. 
The defendant had a holding of & bigkas 


and 5 cottas at a rent of Rs. 6-10-16 
gandas, lt has, however, besn found that 
he is in possession of 2 biyhas odd in 


excess cf the area which he had been 
holding before. The Court of Appeal below 
gave a decree for additional rent for the 
excess area at’ the prevailing rate of rent, 
but refused to allow any enhancement with 
respect to the land included in the original 
holding namely, 9 bigkas 5 -cottas on 
the ground that the defendant had. held 
at the same rent for a period of twenty years 
before the institution of the snit, and that 
therefore, the rent could not be enhanced. 

The plaintiffs have appealed to this Court- 
and it is contended before us that as there has. 
been an alteration in the area of the ‘holding 
held by the defendant the presumption under 
section 50 of the Bengal Tenancy Act doés 
not arise and the plaintiffs are entitled to an 
increace of rent for all the lands held by the 
defendant. But that section lays down that 

“where a tenure-holder or a raiyat and his 
predecessor-in-interest have held at a rent- or 
rate of rent which has not been changed from 
the time of the Permanent Settlement the 
rentor rate of rent shall not be liable to 
increase except on the ground of an alteration 
in the areaof the tenure òr- holding.” So 
that it is only an account of the excess 
area of the holding. that the ‘rent can be 
increased, and the section lays down: that 
except that, thera shall be.no increase in 
the rent in subh cases, > ` co- ae 


lt is ‘next gontended that. ‘the learned 
Subordinate Judge was iw error in -Bold ` 


ad 
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ing that there was any presumption under 
section £0 of the Bengal Tenancy Act 
when defendant has not proved rent re- 
ceipts showing payment of rent at a uniform 
rate for twenty years before the institution 
of the suit. 


The learned Subordinate Judge has, how- 
ever, found, “It is admitted that the old 
holding of Ws. 6 odd has been in defend- 
ant’s possession at the same rate at least 
from 1290 up to 1317. Their chiitas and 
the admission in the plaint combine to 
prove the facts.” Then he goes on to 
refer tothe factthat the plaintiffs did not 
produce their collection papers and counter. 
foils which were called for from them. 
In the first place it seems from the words 
quoted above that there was an admission 
by the Pleader for the plaintiffs that the 
defendant beld at the same rent from 1290 
to 1317. However that may be, there are 
certain chittas produced by the plaintiffs 
and the learned Subordinate Judge relies 
upon the chitfas in suppert of that fact. 
Jt ig contended by the learned Vakil for the 
appellant that the chittas cannot prove payment 
of rent and it was absolutely necessary for the 
tenant to prove actual payment of rent and to 
produce his dakhilas in order to avail him- 
self of the presumption under section ¿0 
of the Bengal Tenancy Act. But all that 
was to be proved under the sections was 
that the tenant had held ata rent or rate 
of rent which had not been changed during 
twenty years immediately preceding the in- 
stitution of the suit. Ordinarily in order 
to prove that the rent had not been varied 
for twenty years previous to the institution of 
the suit the ratyatcan give what is the 
best proof of non-variation viz., that they had 
paid uniformly for the twenty years preced- 
ing the suit,and the best evidence of pay- 
ment being the rent receipts, they are ordi- 
narily filed to support the payment. If, 
however, the zemindar’s own papers prove 
that the tenant held the land at the same 
rent or rate of rent for twenty years it is not 
necessary for the tenant to produce his rent 
receipts. The chiitas produced in this case, 
at any rate some of them, are not merely 
record of measnrement of land but they 
record the rent and the rate of rent at 
which the tenant held the land. If the 
echtttas prove thatthe defendant had been 
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holding the land at the same rent, namely, 
Rs. 6-10-16 gandas for twenty years before the 
institution of the suit, the defendant need not 
produce his rent receipts. The learned Sub- 
ordinate Judge has found that the chettas 
proved the fact that the defendant had 
been holding at the. same rent at least from 
1290 to 1817. lb has not been shown to 
us that this finding is incorrect, or is not 
supported by the chiitas upon which it is 
based. That being so the appeal must fail 
and is dismissed with costs. 
Appeul dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2586 
or 1914, 

July 12, 1917. - 
Present: —Mr. Justice N. R. Chatterjea 
and Mr. Justice Richardson. 
SHYAMA CHARAN BHATTACHARJEH 
— PLAINTIFF-~~APPELUANT 
YESUS 
MUSTAFIZAR RAHAMAN AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 00— 
Landlord and tenant—Tenant whether can plead that 
entire rent is not due to landlord registered as 168- 
annas proprietor under Land Registration Act. 

Under the provisions of section 60 of the Bengal 
Tenancy Act, ibis not open tona tenant to plead in 
defence toa suit for rent by a landlord, who has 
been registered, under the Land Registration Act, as 
the 16-annas proprietor of the land, that tho 
entire rent claimed is not payable to the plaintiff, 
but part of it is due toa third person asa co-sharer 
of the plaintiff. [p. 770, col. L] 


Appeal against the decree of the Subordi- 
nate Judge, Chittagong, dated the 19th 
May 1914, reversing that of the Munsif, 
Patiya, dated the 19th May 1913. 

Babu Khitish Chandra Sen, for the Appel- 
lant. 

JUDGMENT.—This appeal arises out of 
a suit for rent. 

The plaintiff claims the entire rent of the 
tenure from the defendant on the ground 
that he is the person registered under the 
Land Registration Act as proprietor of the 
entire 16 anuas of the superior interest. 
The Court of first instance gave him a decree 
for the entire rent, but the learned Sab- 
ordinate Judge, on appeal, has reversed that 
decree and dismissed the suit. 
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It appears that the proprietary interest 
belonged to two persons Ram -Kant. and 
Pran Krishna in equal.shares. Ram Kant’s 
interest devolved on his three sons, two of 
whom executed a conveyance in respect of 
8.annas share to the plaintiff. The two 
sons of Ram Kant have been made parties 
to the suit as pro forma defendants. The 
third son is alleged to be insane. How- 
ever that may -be, the plaintiff got his name 
registered with respect to the 8 annas share 
of Ram Kant. The 8-annas which belonged 
to Pran Krishna, was purchased in the name 
of the plaintifi’'s son Naba Chandra. The 
latter died leaving a son; but the plaintiff 
got his name registered as the heir 
of Naba Chandra. In fact the plaintiff 
has got his name registered as the prc- 
prietor of 16 annas ander the Land Regis- 
tration Act and this is found by both the 
Courts below. The learned Subordinate 
Judge, however, has dismissed the snit on the 
ground that the plaintifi.was not entitled to 
get- his name registered’ as heir of Naba 
Chandra, nor, in respect of .the ‘share of the 
third son of Ram Kant 

Section 60. of the Bengal Tenancy Act lays 
down that “Where rent is due to the pro- 
prietor, manager or mortgagee of an estate, 
the receipt of the person registered under the 
Land Registration Act, 1876, as proprietor, 
manager or mortgagee of that estate, or of 
his agent authorised in that behalf, : shall be 
a sufficient discharge for the rent; and the 
person liable for tbe rent shall not be 
entitled to plead in defence to a claim by 
the person so registered that the rent is due 
to any third person.” Under the express 
words of the section, therefore, it was not 
open to the’ defendant to plead in defence 
that any portion of the rent was dne to any 
third person. The rights of such third person 
‘are provided for in the section itself. It gays: 

“But nothing in this section shall affect any 
remedy which any such third-person may have 
against the register ed proprietor, manager or 
mortgagee.” 

We are accordingly “of opinion that the 
Court belowis wrong “in holding that the 
plaintiff is not entitled to the rent claimed. 
The deoree of the lower Appellate Court is, 
therefore, set aside and that of the Court of 
first instance restored with costs of this Court 
and the lower Appellate Court. 


* 


Decree set aside. 
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MADRAS HIGH COURT. 

ArreaL Soir No. 303 or 1914, 
February 2, 1917. á 

Present: — Sir John Wallis, KT. Chief Justice, 
and Mr, Justice Seshagiri Alyar. 
ANSUR SUBBA NAIDU AND 0TJERS— 
DEFENDANTS AND ADDITIONAL APPELLANTS 
APPELLANTS | 
versus 


Tre SECRETARY or STATE ror INDIA 


In COUNCIL—P tatntisrrF—Responpent. 

Transfer of Property Act, (IV of 1882), s.,58— 
Mining lease—Assignment, restraint on, effect of— 
Forfeiture, accrual of right to-—Doeument, construction 
of —Stipulation to work mines ‘in a skilful and workman- 
like manner and continuously without voluntary 
intermission,’ meaning of Burden of proof, 

Per Seshagiri Aiyar, J.; ; (IFallis, C. J., not expressing 
any opinion). — A pr ovision namining lease restraining 
the lessee from assigning and empowering the lessor 
to re-enter in the event of assignment cannot be 
enforced where the lessee mottgages his right, unless 
the_whole of his iuteresé is transferred to one mört- 
gagee. [p. 774, col. 1.]. 

The definition of the various classes of aaee 
contained in section 58 of the Transfer of Property 
Act should not be read as amplifying the quantum 
of interest which a mértgage by law confers upon 
the mortgagee. Clausés (b),? (c) (d) and (e) only 
prescribe the forms in which the various mor tgages 
are to be expressed. The general legal effect is that 
which is predicated in clause (a). [p. 778, ole 23 p 
774, col. 1.] 

Where the mortgaged property is situate i in the 
muffasal and one of the parties is a Hindu, an 
English mortgage, notwithstanding the form in 
which the document is expressed, does not transfer 
an absolute interest in favour off the mortgagee. [p. 
774, col, 1. | 

Manly v, Patterson, 7 0, 894; 3 Ind. Dec. (N. 8.) 803, 
distinguished. 

Where a lease of mines * provides that the lessee 
should work the mines continuously without voluntary 
intermission and in a skilful and workmanlike 
manner the burden of showing that the lessee has not 
worked as aforesaid lies on the lessor. [p. 774, col. 2.] 

A proper and workmanliké manner may.not mean 
the best possible mode of working for the lessor, 
but it means in sucha manner as shall not be 
simply an attempt to get out of the earth as much 
mineral as can be got for the particular purpose of 
the lesseo, regardless of any ordinary or workmanlike 
proceeding. im 174, col. 2; p. 775, col. 1.) 

The more fact that a sufficient quantity of mineral 
is not produced isnot enough to show that the mine 
has not been worked continuously and efficiently. [p. 
775, col. 1.) 


Appeal against the decree of the istrict 


Court, Nellore, in Original Suit No. 7 
of 191 2, 

FACTS of the case appear clearly from 
the judgment. 


The Hon’ble Mr. 8. Srinivasa Aico (Ad. 
vocate- General) (with him Messrs. K. Raja 
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Atyar and 8. Destkachariar), for the Appel- 
lants.—The first contention is that the crea- 
tion of the mortgage is not a breach of 
covenant not to assign. Assignment means 
transfer of an absolute interest. In a mort- 
gage, the entire property does not pass to the 
mortgagee. No privity of estate is created 
between the lessor and the mortgagor. 

[SesHAGIRI. Aryvar, J.— “Transfers” means 
only in form and it does not pass the estate |. 

Provisos (b) to (e) of section 58 must be 

taken subject to proviso (a). In Kannye Loll 
Sett v, Nistoriny Dossze (1) and Davalava v. 
Bhimaje Dhondo (2), the question whether a 
mortgage i is not an assignment was discussed. 
In Govind v. Shamtaya (3), it was held a mort- 
gage is notan assignment and there is no pri- 
. vity. In India the mortgagor is the legal 
owner and it would be inconvenient if Ke is 
. not considered the’ owner; he does not pass 
his. entire interest in the property. 

[SESHAGIRI Alvar, J—Can there be an 
eqnity of redemption in the English mort- 
gage? Moideen Saiba v. Gopala Kudwa (4) |. 
ss Where the work continues there is no 
breach of covenant if it is done in a workman- 
like manner. Lewis y. Fothergill (5), Jervis 
v, Tomkinsoi (6), Wheatley v. Westminster 
Brymbo Coal Oo. (7). 

[Wauuts, C. J.—What is the covenant in 
that oase? T 

‘To work uninterruptedly continually and 

-elfectively. Lord Abinger v. Ashton (8), Foley 
v. Addenbrooke (9). 


Mider the Board’s Standing Orders iki is the 
E abaan that can forfeit the lease and 
here there is nothing to show that Govern- 
ment had any notice of these facts. 


Mr. V. Ramesam. (The Government 
Pleader) (with him Mr, S. K. Parthasarathy 
Aryéngar), for the Respondent.—The question 
as to the mortgage not being an assignment 
was not specifically pleaded in tha written 


(1) 10 O. 443; 5 Ind, Deo. (N. s.) 298, 

(2) 20 B. 338; 10 Ind. Dec. (xN, 8.) 787. 

(8) 6 Bom. L. R. 118. 

(4).31 Ind, Cas. 454. 

(5) (1870) 5 Oh, 103. 

' (6) (1856) 1 H.& N. 195; 26 L. J. Ex. 41; 4 W. R. 
633; 156.E. R. 1173; 108 R. R. 516. 
MORL aaro 9 Hg. 538; 39 L. J. Ch. 175; 22 L, T. 7; 

, (8) Ua 17 Eq. 358; 22 W. R. 582. 

19) (1844) 13 M. &W. 174 14L, J. Ex. 169; 67 
R, R. 540; 153 K. R. 72. 
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statement. No one thought of it until the 
Advosate-General appeared and raised the 
point in the lower Court. 


As to the last point the Board of 
Revenue submitted to Government a letter 
stating the circumstances under which they 
consider the lease should be forfeited. The 
Government then sanctioned the forfeiture. - 


On the facts I will be able to satisfy 
the Court that in the circumstances the 
Government were justified in forfeiting the 
lease. 

The question as to how each mine 
was worked, was then argued on both sides: 


This appeal and the memorandum of 
objections filed on behalf of the respondent 
coming cn for hearing on the 9th, 10th, 
llth and 15th January 1917, respectively, 
and having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENT. 


Watts, ©. J.—This is an appeal from so 
much of the decree of the District Judge 
of Nellore in Original Suit No. 7 of 1912 
as declared that the right of the defendants in 
the lands conveyed in the mining leases of 
the Tellabodu, D. F., and Palamani mines 
had determined and gave the plaintiffs a 
decree for mesne-profits and possession. The 
District Judge found against the plaintiff 
on the 6th issue that the defendants had 
not incurred furfeiture under their -leases 
by failing to work their mines continuously 
and without voluntary intermission and in 
a workmanlike manner, but that they had 
done so by executing the mortgage, Exhibit 
O4 of 16th August 1909, which was an as- 
signment of the premises demised without 
the lessor’s consent. For the appellants it 
is contended, firstly, that this ground of 
forfeiture was not pleaded or made, the 
subject of an issue, and secondly, that the 
mortgage in question did not amount to an 
assignment within the meaning of the clause 
against assignment. 


The plaint after referring to the leases and 
to the rules under which they were granted 
sets out in paragraphs 6 and 7 the 
substance of the covenant for continuous 
working without voluntary intermission in 
a skilful and workmanlike manner, and the 
condition of re-entry for breach of any of 
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the ccvenants in the lease, and in paragraphs 
Nos. 9 and 10, us originally framed, alleges 
that the defendants had failed to start 
work in some of the mines and aa regards 
the others had failed to work them “con- 
tinuously or without voluntary intermission 
and in a workmanlike manner”. 

Paragraph No. 11 goes on to state that it 
had become clear that owing to their extra- 
vagance and mismanagement they had lost 
credit and it was impossible for them to 
resuscitate their business, and that it was 
also found that they had mortgaged the 
mines and entered into varions transactions 
with divers persons touching the right to 
the mines which they had no right to do 
without the previous permission of the Gov- 
ernment. Paragraph No. 12 then states that 
under the circumstances stated above the 
Government cancelled the nine leases. 

As I read the plaint the case set up is 
that in consequence of the breaches specified 
in paragraphs Nos.9 and 10 of the covenant 
set out in paragraph No. 6, the plaintiff had 
determined the leases under the power of 
re entry specified in paragraph} No. 7. Para. 
graph No. 11 I think merely refers to some 
reasons which induced the Government to 
insist on their rights of forfeiture, viz., that 
by extravagance and mismanagement the 
lessees had lost credit and were not in a 
position to resuscitate the business, and that 
they had mortgaged the mines to the credit- 
ors and entered into various transactions 
with divers persons touching the right to 
the mines which they had no right to do 
without the previous permission of Govern- 
ment. Paragraph No. 12 whilst stating that 
the Government had cancelled the leases 
in the circumstances stated above leaves the 
legal grounds of forfeiture to be ascer- 
tained from the earlier part of the plaint 
(paragraphs Nos. 6 to 10) where they are 
duly’ pleaded, and oannot I think be read as 
justifying the cancellation pleaded on the 
ground of any of the matters referred to 
in paragraph No. 1!. Some of the matters re- 
ferred to in paragraph No. lL are not grounds 
of forfeiture under the lease; and, if it had 
been intended to rely on them as such, both 
the particular covenants and the breaches 
relied où weuld have been specifically plead- 
ed as in the case of the covenant for con- 
tinuous working. The defendants iu pare- 
graph No, 9 of their written statement were 
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fully justified in treating the grounds of 
forfeiture as contained in paragraphs Nos. 9 
to 10 of the plaint, and inonly applying for 
particulars as regards the alleged failure to 
work continuously, though they took occasion 
in paragraph No & to answer the allegations 
against them in paragraph No. Il of the 
plaint. In this paragraph they expressly denied 
the execution of the mortgages referred to in 
paragraph No. 8, and, if the plaintiff’s advisers 
had understood thatthe execution of these 
mortgages was relied on as a ground of 
forfeiture, it would have been their duty to 
ask for an issue as to whether any such 
mortgages had been executed, and, if so, 
whether they constituted a breach of the 
covenant not to assign, in the same way 
as they obtained an issue as to the alleged 
failare to work continuously, ete., in which 
ease the defendants would have had an 
opportunity of asking for any other issues 
they might wish for with regard to the 
ground of forfeiture. This in my opinion 
shows conclusively that the pleadings were 
not then regarded ag raising any question 
of forfeiture on this ground. It bas been 
suggested that this question may be raised 
under issue 4, but that issue was olearly 
raised with regard to the specific pleas in 
paragraphs Nos. 10 and 11 of the defendant’s 
written statement and cannot be extended 
so ts to include matters not properly 
pleaded. No such question then arose.in 
the pleadings or issues. What happened 
at the trial,as appears from the B diary, 
was that after P, W. No. Shad been examined 
and almost at the close of the  plaintiff’s 
case the plaintiff marked a number of 
agreements, Exhibit O series, which were 
not proved by witnesses bat admitted 
apparently for the defendants without objec- 
tion. Our attention has not been called to 
any references in the subsequent oral evidence 
to Exhibit O4, the mortgage now in ques- 
tion, but the Ist defendant having been 
questioned at the close of his cross-examin- 
ation as Ist witness for the defence, as 
to his indebtedness deposed in re-examina- 
tion that he had not obtained any advances 
under Exhibit O5 and EHxhibit O35 and 
had got back the documents. It appears, 
however, from the B diary that at the very 
end of the case, on 25th March 1914, after the 
close of the plaintiff’s evidence in rebuttal 
and on the day fixed for argument the 
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defendants filed Exhibit XVII, the plaint in 
Original Suit No. 41 of 1913, in which 
the mortgagees under Exhibit O4 sued the 
present defendants on their mortgage. The 
relevancy of the document apparently was 
that it did not treat Hxbibit O4 asa mort- 
gage of the mines themselves. The fact that 
the defendants filed it at the very last 
moment may show that they had heard this 
ease was to be raised, not that they con- 
sented to its being raised cr went to trial 
upon it. Atthe final argument the present 
Advocate- General, who was brought in to 
sum up the case for the defendants, con- 
tended, and in my opinion rightly, that the 
questions whether the execution of mortgages 
put in evidence constituted a breach of 
the covenants and whether the leases had 
been cancelled on that ground did not 
arise in the case, and I think for the 
reasons already given, the District Judge 
“was not justified in treating this ques- 
‘tion as raised in the plaint and as 
covered by the second part of the fourth 
issue. If the plaintifi’s advisers desire to 
rely on the ground of forfeiture it was their 
duty to ask for an amendment of the plaint, 
and, if this had been granted, the defendants 
would have been entitled to putin fresh 
pleas and appropriate issues could have been 
raised. Moreover, this is a case of forfeiture 
and without saying that there are any 
special rules of pleading applicable to such 
eases, I think the Court should be specially 
‘earefal to see that the forfeiture is not 
upheld on grounds on which the parties 
have not gone to trial. This is suffisient to 
dispose of this part cf the-case, and it is 
unnecessary for me to express any final 
opinion onthe contention of the learned 
Advocate-General that Exhibit O4, which is 
an English mortgage and would operate as 
an assignment in England has not this 
effect in India because under section 53 (a) 
of the Transfer of Property Act it is only 
a trausfer of an interest in specifie immoveable 
‘property for securing the payment of 
‘money and does not pass the whole interest 
‘to the mortgagee but only certain rights 
including apparently the rights to possession 
as mortgagee and to foreclosure or sale. 


{After discussing the evidence as to the . 


working of the mines his Lordship con- 


cluded;—} 
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If the plaintiff had relied on a breach 
of the covenant as far as possible to 
obtain mica, his cise would have been 
overwhelming but putting this altogether ont 
of the case as not relied on in paragraphs Nos. 
9and 10 of the plaint, I think that looking 
at the effect of the evidence as a whole, 
both oral and dosumentary, for the defendants 
as well as for the plaintiffs, the breaches of 
covenant charged in the plaint are sufficiently 
proved to justify the forfeiture and [ find 
the 6th issue in the affirmative and would 
dismiss the appeal with costs. 

It follows from my finding as to the 
Nandgalaganta mine onthe 6th issue that 
the plaintiff's memorandum of objeations 
must be allowed with costsand the decree 
varied by upholding the forfeiture of this 
mine also. 


SESHAGIRI Alyar, J.—I agree with the 
judgment of the learned Chief Justice. 1 
shall frst say a few words ou the question 
whether the execution of Exhibit Ok caused 
a forfeiture of tle leases and then deal shortly 
with the other questions. 

The learned Advocate-General contended, 
(1) that the mortgage Exhibit O4 did not 
transfer any right in the mines; (2) that 
the transfer, if any, did notamount to an 
assignment of the absolute interest in the 
properties, and (3) that it was not open to 
the Government toclaim a forfeiture upon 
this ground as it was not specifically pleaded 
in the plaint. Upon the first point, I am 
unable to agree with the contention put 
forward. The operative portion of Exhibit 
O4 makes it abundantly clear that all the 
mines were intended to be transferred to 
the mortgagee. Uponthe second question, 
I have come to the conclusion tbat the 
contention of the learned Advocate-General 
must prevail. Section 58 clause (a) of the 
Transfer of Property Act contains the 
definition of a mortgage. It begins by 
stating thata mortgageis the transfer of 
an interest in specific immoveable property. 
It does not say that a mortgage effests 
a transfer of the whole of the property to 
the mortgagor. Clauses (b), (c), (d) and (e) 


- are illustration of the general definition. (b), 


refers to a simple mortgage; (c) to a 
mortgage by conditional sale; . (d) to a 
uaufructuary mortgage; and (e) to an 
Hoglish mo:tgage, These definitions of the 
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various classifications of the mortgage should 
not be read as amplifying the quantum of 
interest which a mortgage by law confers 
upon the mortgagee, Clauses (b), (e), (d) 
and (e) only prescribe the forms in which 
-the various mortgages are to be expressed. 
The general legal effect is that which is 
predicated in clause (a). It was common 
-ground that Exhibit O4 conforms to what 
is known as an English mortgage. Itis true 
that the language of the definition suggests 
that the properties are transferred absolutely 
to the mortgagee. But that to my mind 
is not conclusive of the legal rights created 
‘by the document. When we turn to section 
98 of the Transfer of Property Ast, we 
find that parties in the case of these four 
mortgages are not to be governed entirely 
by the rights and liabilities created by the 
contract, Whereas in the case of anomalous 
“mortgages, the rights and liabilities are 
solely regulated by the contract of the 
parties, inthe case of these four mortgages 
and the combination of some of them, the 
rights and liabilities are governed by section 
58 of the Transfer of Property Act. It is 
‘well settled that unless the whole of -the 
interest of the mortgagor is transferred to 
the mortgagee, there can be no. forfeiture 
with reference to a clause not to assign, 
under an English mortgage. West v. Dobb (10) 
lays this down explicitly; and that is followed 
in Serjeant v. Nash, Field and Oo.(11), therefore, 
it seems to me that the transfer of the mines 
under Exhibit O4 did not violate the 
condition not to assign contained in the 
lease. It was held in Shurnomoyee Dasi v. 
Srinath Das'-(12) that a mortgage in the 
English form between Hindus of lands in 
the mofussil has always been treated by the 
Courts as a mortgage by conditional sale. 
There is the dictum of Pontifex, J., in 
Manly v. Patterson (13), that if the parties 
happen to be both Englishmen, all the 
incidents of an English mortgage would apply 
to such a transaction. 


In ‘the present case, the property is situ- 


(10) (1870) 5 Q. B. 460; 10 B. 418. 987; 39 L.J. 
Q. B. 190; 23 L. T. 76; 18 W. R. 1167. 

(11) (1908) 2 K. B. 204 72 L. J. K. B, 630; 89 L. 
T, 119; 19 T. L. R. 510. 
l G2) 12 0. 614; 10 Ind. Jur. 458; 6 Ind. Dee. (N. 8.) 
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ated in the mofussil and one of the parties 
is a Hindu. Consequently the dictum -in 
Manly v. Patterson (13) does not govern 
the present case. Both Mr. Shephard. and 


Mr. Ghose, in their commentaries. on the 


Transfer of Property Act, say that not- 
withstanding the form in which. ‘the docu- 
ment is expressed, an English mortgage 
does not transfer, in India, an. absolute 
interest in favour of the mortgagee, I 
am of thesame opinion. I, therefore, hold 
that -Exhibit O4 did not offend against. the 
condition not to assign the interest of the . 
lessee withont the sanction of the Govern- 
ment. The other mortgages are, either 
simple or only convey a fractional interest 
in the mines. The learned Government 
Pleader, Mr. Ramesam, did not rely upon 


these mortgages as having led to the for- 


feiture. I entirely agree with :the learned 
Chief Justice that it is not open to the plaint- 


„iff to rely upon the execution:of Exhibit O4 


as the cause of the forfeiture, as that was 
not properly pleaded. 


The learned Advocate- Goneril contended 
that there was a waiver of forfeiture by 
the Government, Issue 5 raises this ques- 
tion, I am not satisfied that the District 
Judge has shut ont any evidenée on the 
question. The facts relied on as showing 
the waiver have been discussed very fully 
by the District Judge and I see no reason 
to differ from his conclusions. 


The learned Government Pleader eal 
to support the judgment of the District 


Judge upon a point decided by him against 


the Government. He has held that the 
burden of showing that the defendants 
did not. work their mines continuously 
without voluntary intermission in a skilful 
and workmanlike manner lay upon the 
Government. There can be no question 
that he is right. The question is whether 
on the facts his conclusions are - justified, 
The test as to what is meant by working 
the mines in a skilful and workmanlike 
manner is not easy to lay down. In Lewis v. 
Fothergill (5) Lord Hatherley, L. C., 
says: “A proper and workmanlike manner 
may not mean the best possible mode 
of working for the lessor, but if means in 
such a manner ag shall not be simply an 


e 
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attempt to get ont of the earth as much 
minéral .as dań be .got for the particular 
‘purpose of the lessee,: regardless of any 
‘ordinary or workmanlike proceeding.” 

In Wheatley v. Westminster Brymbo Coal- Oo. 


(7) it is pointed out by. Malins, V. C., at. 


page 550 that the ‘mere fact that a sufficient 
quantity of mineral is not produced is not 
enough to show. that the mine has not 
been worked ccntinuonsly and efficiently. The 
judgment suggests. that if the sleeping rent 
is procuréd that would enable the lessee to 
continue to work. 

The position of the Government would 
have been strengthened if evidence had 
been let in to prove the yielding capacity 
of the mines during the years 1909 and 
1910 .There -is evidence that the two 
important mines, Tellabodu and D, were 
very deep and that water had accumulated 
in'them. Expert evidence could have been 
let in to show within what time water could 
have been pumped out. and how much mica 
could -have. been won by the employment 
of more coolies. It is to be regretted that 
the plaintiff has not. chosen to assist the 
Court by giving more specific and more 


relevant eviaence. deck 
ta z wits i wa. Js, t 


The question has ‘how to, be decided on 
the materials placed before the Court. The 
statements annexed to the plaint and Er- 
hibits M,N, F and H. series afford us some 
guide. There can be no question thai ia 
“1909 the mines were worked for a less 
number -of days than in the ‘previous 
_years, that only a few coolies were employed 
in that year, and that the quantity of 
mica won from the mines was very small, 
There is evidence that the defendants were 
pecuniarily in an embarrassed condition, 
and were unable to find the necessary funds 
for the werking of these mines. Under these 
circumstances, can it be said that the mines 
were worked continuously and without volan- 
tary interm’‘ssion ? 


The District Judge has been hampered 
a great deal by the way the case was laid 
before him. I hesitated a grert deal before 
coming tothe conclusion that his findings 
on the facts shonld be upset. But the 
facts referred to by me and which have 
been examined fully and in great detail 
“by the learned Chief, Justice compel me to 
hold that the plaintiff has proved that the 


+ 


mines were not worked continuously and 
without voluntary intermission. -I do not 
think it necessary to deal with the facts 
again as they have been clearly analysed 
if I may say so with respect, in the judgment 


‘of the learned Chief Justice. 


I am of opinion that the decree of the 
District Judge should be upheld, though 
not for the reasons given by him, and. that 
this appeal should be dismissed with costs. | 
also agree that the memorandum of objections 
should be allowed with costs. l 
Appeal dismissed. 


' Y.R.P. 
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CALCUTTA HIGH COURT. -- 
APPEAL FROM APPELLATE Dreoree No. 8093 
` or 1913. 
l July 6, 1917. 
Present:— Mr, Justice Walmsley and 
. Mr. Justice Greaves. < 
CHAIRMAN, BALLY MUNICIPALITY— 


eee’ Derenvant No. 1—ApPELLANT 
ionic versus ` ` ; 


+ ŠRAMATHA NATH MOOKHERJE 
AND OTHERS— PLAINTIFFS aND ABINASH 
CHANDRA GHOSE—Derenpant No. 2— 


RESPONDENTS. 

Adverse possession —'Possession prior to conveyance, 
nature 0j— Hindu Law—Alienation by widow - Rever- 
sioners, rights of— Estoppel—Consideration, refund of, 
to vendees—Probate and Administration Act (V of 
1881), s. @0—Alienation, prohibition against. : 
` The defendants who were in possession of certain 
land got a conveyance executed by a Hindu widow 
in respect of that land which belonged to her hus. 
band’s estate, on paying a consideration for it. The 
widow was an executrix under the Will of her 
husband of which she had taken probate. On her 
death her daughter instituted a suit for the recovery 
of possession of the land on setting aside the con- 
yeyance and on the latter's death her sons, who were 
the reversionary heirs, continued the suit: 

Held, (1) that limitation in favour of the defend- 
ants did not begin to run prior tothe date of the 
conveyance as their previous possession could not 
have been adverse, inasmuch as by the payment 
of consideration to the widow for the conveyance 
executed by her, they recognized that she had some 
title to the land: [p. 777, cols. 1 & 2.] 

(2) that the fact that the grandsons of the widow 
were aware of the sale and raised no objection could 
not estop them from challenging the legality of the 
sale, because at that time they had no right to the 
property, as their mother was still alive; [p. 777, 


col 2] 


776 


INDIAN CASES, 


[1917 


CHAIRMAN, BALLY MUNICIPALITY V, PRAMATHA NATH MOOKHERIJER. 


f (8) that as the power of alienation of the widow 
was restricted by the Will, section 90 of the Probaie 
and Administration Act was a bar to the alienation 
by the widow.of the property in suit; [p. 777, col. 2.] 

(4) thatin the absence of any proof that the 
consideration received for the conveyance was spent. 


forthe benefit of tho estate no order ecould be made’ 


in favour of the defendants fora refund of the same. 
[p. 777, col, 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Hooghly, dated the6th June, 1913, 
reversing that of the Munsif, third Court, 
Howrah, dated the 21st February.1912. 


FACTS of the case will appear from the 
following extracts from the judgment of the 
lower Appellate Court. : 


“The grounds of appeal on the merits of the 
case may be considered together. The suit is 
about 1 cotta of land within the Bally Mani- 
sipality that admittedly belonged to the plaint- 
iff's maternal grandfather, Roy Kedar Nath 
Chattopadhya Bahadur. He lefta Will of 
which a Probate was granted to his widow 
Kamini Debi, the executrix appointed, by the 
Will. She had life interest in the property 
of Kedar Babu and her daughter Khetramoni 
was the absolute owner according to the 
Will. Paragraph No. 2 of the Will restricts 
the power of the executrix to sell or make a 
gift of any portion of the property of the 
testator. The Bally Municipality has to 
rely upon a kobala executed by the executrix 
Kamini Debi in their favour for a considera- 
tion of Rs. 40 for their right to the disputed 
one cotta of land. No permission of the 
Court granting the Probate of Kedar Babu's 
Will to Kamini Debi was taken before exe- 
sution of the kobala to dispose of the pro- 
perty. Hence the absolute owrer according 
to the Will had power to set aside the kobala 
and she, Khetramoni, brought the present 
euit and, on her death, her sons were sub- 
stituted asthe plaintiffs and they have been 
prosecuting the suit. Section £0, clause (2), 
of Act V of 1881, is clear to show that the 
plaintiffs have a right to avoid the kobuala. 

There is only one point in favour of 
the defendant No. 1. The plaintiff Pro- 
matha Nath Mukherjee in his evidence 
says that the kobala was executed by 
Kamini Debi in his presence. The allega- 
tion, therefore,. that the kobala was taken 
with the consent of Kamini Debi’s grandsons 
is probably comrect. Bat the plaintiffs 
were not the reyersioners at the time. Their 


~~ 


mether was the reversioner and there is no 
evidence to show that the kobala was execu. 
ted with the consent. of the mother of the 
plaintiffs. If-there were any evidence to 
show that Rs. 40 paid by the Municipality 
„as price of the land was spent for the benefit 
of the estate of Kedar Babu I would have 
held that the setting aside of the kobala 
would be subject to the paymert of Rs. 40 
by the plaintiffs to the Municipality. But 
there is no evidence to show that the money 
vas spent by Kamini for the benefit of the 
estate. 

The learned Munsif has found that the 
plaintiffs’ claim is not barred by limitation. 
But the’ learned Pleader for the respondent 
argues that this finding is wrong. He says 
that when the Municipality had been in pos- 
session of the land inthe lifetime of Kedar 
Babu, limitation would run from the date 
that the Municipality began to possess the 
land and not from the date of {he death of 
Kamini Debi in 1£°09. But there is nothing 
to show when the Municipality began to 
possess the. land.” 


Babu Satis Chandra Ghose (with him Babu 
Lalit Mohan Banerjee), for the Appellant. 
The dispute in the present case refers to one 
cotta of land only which was conveyed to the 
Municipality by cne Kamini Debi on 27th 
October 1904. Her daughter now comes 
forward to set aside the deed of conveyance. 
The ground set up is that Kamini Debi had 
no power to alienate the property. We con- - 
tend that the suit is barred by the law of 
limitation. The Municipality was in pos- 
session of the property from prior to 1904. 
The first Court has found the defendant held 
possessionfor16 or 17 years, Limitation began 
from that prior date, Moreover, the plaintiffs 
acquiesced in the transaction of Kamini Debi 
inasmuch as it has been found that she in 
eoucurrence with the plaintifs applied to the 
Municirality for release of the land. The 
plaintiffs being consenting parties to the 
transactior, cannot now turn round and be 
heard to say “we are not bound by the 
conveyance.” Kamini Debi acted as a prudent 
manager and she had .ample powers to sel] 
ihe land for the benefit of the estate. Then 
there is the further point that the learned 
Subordinate Judge was wrong in holding that 
section 90 of the Probate and Administration e 
Act prevented the widow from exercising 
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the powers of alienation. Refers to Nursing 
. Chunder, Bysack, In the goods of (1). Section 
90 does not apply where the widow is the exe- 
cutrix and there are no debts and legacies. 
Lakshmi Narain Ohatterjee v Nanda Rani 
Debi (2), Lalit Chandra v. Baikuntha Nath 
(3). An order should be made for the re- 
fund of Rs. 40 as it was spent by Kamini 
Debi for the banefit of the estate. 

The lower Appellate Court ought to have 
goue into the question from what precise 
date the Municipality was in adverse pos- 
session and whether there was any legal 
necessity for the widow to execute the con- 
veyance. 

Dr. Dwarka Nath Mitter (with him Baba 
Manmatha Nath Ganguly), for the Respondent, 
was not called upon. 


JUDGMENT, 

WaALMSLEY, J.—This appeal is preferred 
by the Chairman of the Bally Munisipality. 
The subject-matter of the suit is one cotta of 
land. A widow of the name of Kamini Debi 
executed a conveyance in respect of this land 
on the 27th October 1904. She died on the 
5th August 1903 and her daughter instituted 
“the present suit for setting aside the docu- 
ment, and on her death the suit has been 
carried on by her sons. The property 
originally belonged to Rat Bahadur Kedar 
Nath Chatterjee husband of Kamini Debya. 
He left a Will of which Probate was taken 
by his widow on the 28rd August 1901, 
The suit. was brought by the daughter of 
Kamini Debi for setting aside the document 
on the ground that Kamini Debi had no 
power to alienate the property. The main 
defences were that the suit was barred by 
limitation, that the sale benefited the estate 
and that the present plaintiffs, the grandsons 
of Kamini Debi, acquiesced in the sale. The 
suit was dismissed by the first Court but 
decreed by the Court of Appeal. The de- 
fendant has, therefore, preferred this second 
appeal. Three points have been urged by 
the learned Vakil on behalf of the appellant. 
The first is that the suit is barred by limita- 
tion. It is suggested that the Municipality 
was in possession of the property from some 
date prior to 1904 and that limitation 


) 3C. W.'N. 635. 

) 3 Ind. Cas. 287; 9 0. L. J. 116. , 

) 5 Ind. Cas. 395; 14 C. W. N. 463 at p. 465; 15 
30 = si 


began from that prior date. -It seems to me, 
however, that possession of the Municipality 
cannot have been adverse before 1904, when 
by the payment of Rs. 40 to the widow the 
Manicipality recognized that she had some 
title to the land. The second point is that 
the grandsons of Kimiri Dabi were aware of 
the transaction and raised no opposition. It is 
said that on that accountthey are now estopped 
from challenging the legality of the sale. 
But it must be remembered that at that time 
they had no right to the: property because 
their mother was still alive. For that reason 
I think that they are not estopped. The 
third point taken is that the learned Sub- 
ordinate Judge is wrongin holding that sec- 
tion 90 of the Probate and Administration 
Act prevented the widow from exersising 
the powers of alienation. In support of this 
argument reference has been made to the 
decision In the goods of Narsing Ohunder 
Bysack (1). The prasent case appears to us 
to differ from the case cited. In that case 
Me. Jastice Sale remarked that all the debts 
and legacies had been paid. In the present 
case wa have no information on that subject 
and we do not know whether the administra- 
tion is at an end. It appears to me, therefore, 
that the section, which is very definite in its 
restrictions on the power of an executor was 
a bar to the alienation by the widow of the 
property in suit, and l think that the lower 
Court was right in the view it took as to the 
applicability of section 90. The last point 
raised isin respect of the sum of Rs. 40 
paid by the Municipality. It is said that 
an order should be made for a refand of this 
sum. It has not baen proved, however, that 
this sum was used by Kamini Debi for the 
benefit of the estate. That being so, an 
order cannot now be made in favour of the 
appellant for a refund of this sam of Rs. 40. 

The eppeal should, therefore, be dismissed 
with costs. 

Greaves, J.—I agree. 

Appeal dismissed. 
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. PATNA HIGH COURT. 
Sseconp Civit Appzat No. 1807 or 1916. 
_ done 13, 1917. 
Present:—Mr. Justice Atkinson and 
= i Mr. Justice Jwala Prasad. 
Musammat ZALIKHA BIBI AND OTHERS— 
PLAINTIFES— APPELLANTS 
versus 
Mahant KRISHNA DAYAL GIR — 


Drerenpant— RESPONDENT. 

Chota Nagpur Tenancy Act (VIB. C. of 1908), s, Li— 

Transfer of tenure, registration of, necessity of—Failure 
tu register, consequence of — Res judicata — Rent suit. 
- The assignment of a tenure under the Chota 
Nagpur Tenancy Act must bo registered in accord- 
ance with section 11 of the Act, If the provisions 
of the section are not complied with the landlord is 
not entitled to recover from the tenant the rent 
due between the ddte of transfer and the date of 
registration. [p. 778, cols, 1 & 2.] 

Where in arent snit the issue as tothe right of 
the plaintiff to maintain his claim for rent is raised 
and decided, it operates as res judicata in a subse- 
quent rent suit. [p. 779, col. 1.] 


Appeal from a decision of the Judicial 
Commissioner, Ranchi. 


Mr. Fakhruddin, for the Appellants. 
Méssrs... S. N. Palit and Kailash 
for the Respondent. 


JUDGMENT —The plaintiff in this suit 
seeks to recover from the defendants rent 
due under a mokarrart ‘grant for the years 
1968 to 1970 inelusive. It appears that 
many yéars ago a tenure was granted to one 
Bandhan Singh and others in perpetuity 
and that these persons created a mokarrart 
grant in favour of the defendants subject 
toa malikana rent. Bandhan Singh and 
Sthers transferred their right, title and 
interest in this grant tothe present plaintiff. 
The present plaintiff is the assignee of 
Bandhan and others and claims to recover 
the mokarrarz rent due from the defendants. 
The case put forward by the defendants to 
resist the claim is that the plaintiff being 
a tenure-holder should have registered his 
transfer In accordance with section 11 of 
the Chota Nagpur Tenancy Act of 1908. 
The assignment that was made to the 
plaintiff was made in 1903 since which time 
he has not registered his transfer in the 
landlord’s sherista as he was bound to do. 
Section 11 of the Chota Nagpur Tenancy Act 
appears to be mandatory in its terms; and 
if cot observed the landlord is not entitled 
to recover from the tenants rent due between 
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the date of the transfer and the date of the 
registration. Admittedly the plainjiff has 
not registered the transfer and the defendants 
contend that he is, therefore, estopped by 
the provisions of section 11 from maintaining 
the present suit. We agree with the learned 
Judicial Commissioner that if the point 
as to whether the plaintifi was a tenure- 
holder or not had been res d¢niegra we 
would have no hesitation in saying that 
he was; and that he was, therefore, incomy 
petent to recover from the defendants 
upon the ground put forward by the de- 
fendants. But it appears that in this case 
there 15 another important factor. In the 
year 1911, this plaintiff brought a suit 
against the present defendants claiming 
rent for certain years and the point was 
expressly taken by the defendants in that 
suit that the plaintiff was not entitled to 
maintain the suit by reason of the non- 
registration of his transfer. The learned 
Munsif who tried that case decided that 
the plaintiff was not a tenure-holder but 
merely an assignee of the rent due under 
the mokarrart and that being merely such 
an assignee, he was not hound to register 
his assignment under section 11 of the 
Chota Nagpur Tenancy Act. 

We think that the learned Munsif who 
decided that case misunderstood the legal 
effect and meaning of the transfer made 
to the plaintiff in the year 1903. However, 
we are not concerned with that now be- 
eause from that decision no appeal was 
preferred. The parties to that suit were 
the same as the parties to the present 
suit, and the issue as to the right of the 
plaintiff to maintain his claim for rent was 
raised then as now and the ‘case was 
determined by a Court of competent 
jurisdiction. The learned Munsif may have 
been wrong as to the interpretation which 
he put upou the deed of transfer. but that 
does not alter the fact that there has been 
a dacision by a Court of competent juris- 
diction upon a point directly and substantially 
in issue now between the parties. The 
learned Judicial Commissioner rightly felt 
himself bound by the previous decision in ~ 
Suit No. 31 of 191), and he held that 
that decision operated as res judicata be- 
tween the parties to this suit. 


Mr. Fakhruddin says that the dostrine 
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of ; res judicata does not apply to this case 
inasmuch as the Local Government did not 
under section 265 of the Chota Nagpur 
‘Tenancy Act apply the provisions of the 
Civil Procedure Code to this particular class 
of cases. That may be but we think that 
the decision in the former suit did operate 
as res judicata as between the parties to 
the present suit: The matter we think is 
concluded by the authority of the case 
reported as Malkarjun v. Narhari (1). Their 
Lordships of the Privy Council, dealing with 
<the ‘question of jarisdiction -of the Court 
say,- “It made a sad mistake, it is true, but a 
Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the 
-wronged party can only take the course 
‘prescribed by law for setting matters right; 
and if that course is not taken the deei- 
sion, however wrong, cannot be disturbed.” 
»To- the like effect is the case repcrted as 
Gopi Nath-Chobey v. Bhugwat Pershad (2). 
’ Mr. Fakhruddin has referred us toa Fall 
-Bench ruling reported as Dwarkanath Roy 
‘y. Ram Chand Aich (3). That case is ob- 
‘viously distinguishable from the facts of 
‘the present case; as also that reported as 
. Nitya Nunda-Sarkar y. Ram Narain -Das 
(4). Therefore we must hold thatin the 
‘present case’ the ‘decree granted in Suit 
No. 3l-öf 1911 operates as res judicata as 
“between. thè ‘parties to the present? suit 
and that the plaintiff is, therefore, entitled 
‘to succeed in this suit for recovery of 
rent even though he -bas not got his name 
*yegistered. -The appeal must, therefore, be 
„dismissed. ml 
The plaintiff having been guilty of not 
“having his transfer duly` registered in 
-accordance’ with -the requirements of the 
law is not entitled to any consideration. 
.He has, however, promised to make amends 
„by having his transfer registered within 
the space of one month from this date. 
The plaintiff will get no costs in this Court, 
in the lower Appellate Court and in the 
Munsif's Court. 


Appeal dismissed. 

(1) 25 B. 387 at p. 347; 5 C. W. N. 10; 2 Bom. L. R. 
927; -27 I. A. 216; 10 M. L. J. 368 7 Sar. P. C.J. 
739. 7 : 

-(2) 10 0. 697; 5 Ind. Dec. (N. s.) 468. 
(8) 26 0. 428,3 0. W. N. 266; 13 Ind. Dec. ‘n. 8.) 
' 876. i 
', (4) 60. W. N. 66. 
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CALCUTTA HIGH COURT. 
APPEAL From Appreciate Decree No. 1599 
or 1918. 

April 19, 14917, 
Present:—Mr, Justice Richardson and 
Mr. Justice Walmsley. 

Sheikh JUMAN AND OTHERS ~ PLAINTI FYS 
Nos. 2, 3 AND 4—ÅPPELLANTS 
versus 


MOHAMMAD NABINEOAZ AND OTHERS 


Derenpants—Responpens, 

Transfer of Property Act (IV of 1882), 5. §4— 
Evidence Act (I of 1872), s. 91—Sale of immoveadle 
property of less than Rs. 100 in value ~ Unregistered 
instrument of sale, admissibility of, in evidence 
Registration Act (XVI of 1908), s. 49, 

For the sale of an immoveable property of less 
than Rs. 100 in value an unregistered instrument 
unaccompanied by delivery of possession, is of no 
avail and confers no title. [p. 780, col, 2,] 

Where an immoveable property of less than Rs. 100 
in value is sold by delivery of possession and an 
instrument of sale is also executed but not registered 
the instrument is admissible ag evidence of the 


nature of the transaction as under section 91 af the 


Indian Evidence Act such an instrument, although 
it does not confer any title and is merely evidentiary 
is the only admissible evidence of the nature and 
terms of the transaction [p. 781, col, 1.] 


_ Appeal against the decree of the Officiating 
Subordinate Judge, Mymensingh, dated the 
8th Fəbruary 1918, modifying a decision 
of the Munsif, 4th Court, Netrokona, dated 


+ + 


the 31st January 1912. 
FACTS of the case appear from the judg- 


ment. 


, Babu Birendra Kumar Dey, for the Àppel- 
lants—The first point is, whether the two 
unregistered documents produced by the 
defendants are admissible in evidence to prove 
that the transaction in each case was a sale. 
The property in each case being valued at 
less than Rs. JOO a sale could be effected 
by delivery of possession, But if there is 
adocument it must be registered, — vide geo. 
tion 54 clause 3, Transfer of Property Act. 
Registration of the document is compulsory, 


By section 4 of the Transfer of 
Property Act, section 54 of the Act 
is to be read as supplemental to the Regis- 
tration Act. Therefore under section 49 of 
the Registration Act, the document woald 
be wholly inadmissible to prove that the 
transaction was a sale. Under sestion 91 
of the Evidence Act oral evidence also ig in. 
admissible, 
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Possession of the defendants being ad- 
mitted by the plaintiffs and defendants 
having admitted the previous title of the 
plaintiffs, it is for the defendants to prove 
that the transaction by which they obtainal 
possession was a sale and not a usafructuary 
mortgage. Tbe Courts below have found 
that the transaction in each oase was a sale, 
anly onthe basis of the two unregistered 
documents, which, [ submit, are inadmis- 
sible. 


Secondly, the cwe for the defendasts was 
that there was a regular partirim among the 
plaintiffs by which plots Noa, 1, 2, 3 fell to 
the saham of their vandars. Both the Courts 
below find that the defenlanta hav- failed 
to prove the alleged partition. Bat the 
lower Appellate Court made a new case for 
the defendants in appeal, vi”, that by some 
informal arrangements these plots remained 
in the separate possession of the defendants’ 
vendors. This is wrong. As the defendants 
have failed to prove partition, the plaintiffs 
other than the vendors are entitled to joint 
possession with the defendants. 

Babu Jatindra Mohan Choudhuri, for the 
Respondents,-Under the Registration Act 
some documents are oompulsorily registrable 
whereas the registration of some others 
is optional. Under section 5+ of the Transfer 
of Property Act sale may be effected either 
by a registered instrament or by delivery 
of possession. Sale of properties of the value 
of Rs. 100 or more must be effected by a 
registered instrument. But sale of property 
of the value of less than Rs. 100 may be 
effected either by a registered instrument 
or by delivery of possession. 

The finding is that there was delivery of 
possession and the valne of the property was 
less than Ri. 100. The docaments were 
certainly admissible in evidence to show 
the nature of the transaction. Section 
49 of the Registration Act says no 
document required by section 17 to be 
registered shall be received in evidence of 
avy transaction affecting property to which 
‘it relates. Such documents are nob admis- 
sible to affect the property but they are 
certainly admissible to show the nature of 
the transaction. Section91 of the Evidence 
Act says that oral evidence of the contents 
of a document required by law to be re- 
duced to writing shall not be admissible. 
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The value being below Rs. 109, the transac- 
tion of sale was not required to be educed 
to writing. Delivery was enough to pass 
title. Therefore rection 9L is no bir to the 
admissibility of oral evidence, Farther, I 
stand upon the findings of both the Courts 
which are strongly in my favour, 
(Stopped by the Court.) 
Babu Eirendra Kumar Dey, in reply. 
JUDGMENT. 

Ricaanosoy, J.—The suit was bronght by 
the plaintiffs to recover three plots of land 
which originally belonged to the plaintiffs 
Nos. 1 and 2 and the predecessor of. the 
other plaintiffs. The defendants are in pos- 
session and the principal question is whether 
they obtained possession as usnufructuary 
mortgagees for a term which has expired 
or in the character of purchasera. The 
defendanta producel two unregistered con- 
veyances executed by some of the plaintiffs 
cr their prédecessors one relating to plots 
Nos. 1 and 2 and the other to plot No, 2. 
Neither plots Nos. 1 and 2 nor plot No. 3 
exceeds Ks. 100 in value. Relying upon 
the unregistered documents the Courts below 
have found that the transaction in each 
case wasa sale, and not a mortgage, and 
that the sales were completed by the pos- 
session duly delivered by the vendors to 
the vendees. To the extent, therefore, of the 
titler so acquired and so found the plaintiff's 
suit has been wholly dismissed. 

The plaintiffs have appealed and it has 
been contended on their behalf that the 
documents on which the Courts below have. 
relied are not admissible in evidence for 
want of registration. The pointis one upon 
which there appears to be no express 
authority, at least none. was’ cited in the 
argument. 


Under the third clause of section 54 of 
the ‘Transfer of Pro;erty act “in the case 
of immoveable property of a value 
leas than Rs. 100" asale “may be made 
either by a registered instrument or by 
delivery of the property.” Tt is clear, there- 
fore, that in such cases an unregistered in- 
strument unaccompanied by possession is of 
no avail and confers no title [Makhan Lal 
Pal y. Bunku Behari Ghose (1).] Under the 
Registration Act, to which by section 4 of 
the Transfer of Property.Act the second 

(1) 19 0. 623; 9 Ind. Dec. (x, 8.) 858, 
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and tbird clauses of section 54 of the 
latter Act are to be read as supplemental, 
the uvregistered instrument would not be 
admissible in evidence. But when the pro- 
perty sold is Jess than Rs. 100 in value 
and the sale is effectuated or completed by 
delivery of possession, there is no reason why 
the transaction should not be evidenced by 
a writing in the terms of a conveyance, even 
though the document has not been register- 
ed. The sale can be effected in two ways 
either by a registered instrument or by deli- 
yery. Registration is not necessary excerpt as 
an alternative to delivery. Ege hypothesi there 
-ie delivery. Where there is delivery there 


need not bea registered instrument and if © 


an instrument is executed but not registered 
there is no reason why it should not be admit- 
ted as evidence of the nature of the transac- 
tion, because neither the Transfer of Pro- 
perty Act nor the Registration Act requires 
its registration. The title passes by the 
delivery and does not depend on the unregis- 
tered document which is merely a piece of 
evidence. 

It may be that in the case supposed the 
unregistered document is the only admissible 
evidence of the nature of the transaction. 
Under section 91 of the Evidence Act, 
where the terms of a grant “have been 
reduced to the form of a document,” "no 
evidence shall be given in proof of the terma” 
of the grant, “except the document itself” or 
secondary evidence of its contents when 
secondary evidence iseadmiasible. This pro- 
vision, of course, does not exclude proof of the 
fact of delivery of possession. That fact 
may be proved whether there is a document 
or not and whether if there is a document, it 
does or does not require registration. But 
where there is a grant and a writing to 
support it, oral evidence of the terms of the 
grant is excluded. That would seem to [e 
go even when the grant is made not by 
the document but by the delivery of posses- 
sion which accompanies it. Though the docu- 
ment does not confer title and is merely 
evidentiary, it still seems to be the only 
admissible evidence of the nature and terms 
of the transaction. 


For the reasons indicated, I am of opinion 
that the docements produced by the defendants 
were rightly admitted in evidence. On this 
part of the case, therefore, the appeal fails. 


INDIAN OASES. 764 


wan 


The defendants’ vendors purported to sell 
the entirety of the disputed plots to the 
defendants but as those vendors did not 
represent all the co-sharer proprietors, the 
plaintiffs or some of them are entitled to the 
share or shares which the vendors had no 
right to sell. As, however, the lower Appel- 
late Court has found that under some 
informal arrangement the defendants’ vendors 
were in separate possession of properties 
sold, I agree with the learned Subordinate 
Judge that the plaintiffs are not entitled to 
a decree for joint possession to the extent of 
the unsold shares and that their remedy lies 
in a suit for partition. The true rights of 
the parties for instance, the right of the 
defendants as against the vendor plaintifis, 
ean only be worked ont in such a suit. 

In my opinion the appeal fails and should 
be dismissed with costs. 

WALMSLEY, J.—I agree. 

Appeal dismiss. 


PUNJAB CHIEF COURT. 
Civic Misce.uangoos Cass No. 307 cr 1917. 
(Civ: Arpeat No, 2598 or 1915.) 
July 18, 1917. 
Presen’: ~ Mr, Justice Shadi Lal and 
Mr. Justice Broadway. 
BHAGWANT SINGH—Derenpant— 
- PETITIONER 


versus 
NARINJAN SINGH——PLaintirr— 
RESPONDENT. 
Civil Procedure Code (Act V of 1905), s. 110— 
Decision incidental to final conclusion, whether directly 


““involred”—-Appreciation of evidence, whether ‘point o . 
law.’ 

Where a decree of the Chief Court aftirms the 
decision of the Court below and the decision of both 
Qourts is based on facts held to be established, no 
certificate for leave to appeal to His Majesty in 
Council can be granted, even though the decision inci- 
dentally involves a decision on the question of the 
interpretation to be put on cortain documents, as 
this cannot be regarded asa “substantial” point of 
law “directly involved” in the case. [p. 782, col. 2.1 

Appreciation of the value of documentary evidence 
is not the same as a misconstruction or misinter- 
pretation of a document, and does not involve a 
question of law. {p. 782, col. 2.] 


Petition, under section 110 of the Code 
of Civil Procedure, for leave to appeal to 


“lis Majesty in Council, against the judg- 
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ment and decree of the Chief Court of 
the Punjab, reported as 39 Ind. Cas. 29, 
dated the 2nd January 1917, passed in the 
appeal case noted above. 


Mr. Fazl-2-Hussiin, for the Petitioner. 


Bakhshi Tek Chand, for the Respond- 
ent. 
ORDHR.—This is an application under 


section 110, Civil Procedure Code, praying 
for a certificate for leave to appeal to His 
Majesty in Council against a decree ofa 
Division Bench of this Court passed on the 
2nd January 1917, confirming a decree passed 
by the Subordinate Judge, Ist Olass, 
Ludhiana, on the 21st June 1915. As the 
decree of this Court confirmed the decision 
of the Court below, no certificate can be 
granted unless some substantial question of 
law is involved. On behalf of the applicant 
we have heard Ar. Fazl-i-Hussain at length 
and Mr. Fek Chand on behalf of the opposite 
party. Mr. Fazl-i-Hussain referred us to 
Pauliem Valoo Chetty v. Pauliem Sooryah Chetty 
(1), Venkateswara Iyan v. Shekhari Varma (2), 
Shri Vishwambhar Pandit, In re (3), Gopinath 
Birbar v. Goluck Chunder Bose (4) and cov- 
tended that inasmuch asthe construction of 
certain documents was involved, this amount- 
ed to a question of law which entitled 
him .to the certificate prayed for. Mr. Tek 
Chand contended that even if there was 
any question as fo the proper interpreta- 
tion to be placed on the document or any 
documentary evidence in the case, this 
would obviously be incidental to the final 
decision and could not be regarded as a 
question of law which was “substantial” 


and “involved” in the final decision in 
the case. He referred to Mulraju 
Lakshmi Venkayamma Rao v. Venkatadri 


Appa Rao (5); Bhagat Singh v. Jai Ram (6); 
Diwan Abdul Hakim v. Hari Lal (7); Inkal 


(1) 41 A, ne 1 M. 252; 1 Ind, Jur. 323; 3 Suth. 
P. C. J. 887; 3 Sar. P. C. J. 698; 1 Ind. Dec. (Nn. s.) 
167. 

(2) 8 I. A. 143; 3 M. 384; 5 Ind. Jur, 642; 4 Sar. 
P. C. J. 259; 1 Ind. Dec. (N. s.) 822. 


. (8) 20 B. 699; LO Ind. Deo. (xN. s.) 1035. 

(4) 16 0. 292 n; 13 Ind. Jur. 3897; 8 Ind. Dec. 
(N. 8.) 192 7. 

(5) 30 Ind. Qas, 872. 

(6) 26 Ind. Oas, 402; 22 P. R. 1916 at p. 128; 19 
P. W. R. 1915; 66 P. L. R. 1915, 

(7) 62 P. W. R. 1908. 
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yv. Sharif-ul Hassan Khan (8) and Vir Sick 
v. Tirath Ram (9). It is unnecessary to 
diseuss these rulings in detail. In the latest 
ruling of this Court, 2 e, Ver Singh 
v, Tirath Ram (9), it- was held that 
where a decree of the Chief Court affirmed 
the decision of the Court immediately 
below, and the decision of both Courts 
was based solely on the fasts which were 
held to be established although’. this 
involved a decision on a point of limitation 
in respect of a small portion of the property 
in dispute, as no substantial question of law 
was involved in the proposed appeal to His 
Majesty in Council, within the meaning of 
section 110, Civil -Procedure: Code, the 
applisation for a _ certificate - must: ` þe 
rejected, ; 

After givingour sareful enadevation ta 
the arguments addressed to us by Mr. Fazl-i- 
Hussain we are wholly unable to see that 
there is any substantial-question of law involv- 
ed in the proposed appeal to His Majesty 
in Couneil. 

Turning to the grounds of the proposed 
appeal our attention was drawn to: page § 
line 2 of the judgment of this Court as refer- 
ring to ground No. 1. No doubt this involves 
the construction to be placed on certain 
letters, but the decision on this point .was 
only incidental to the final sonclusion..and 
cannot be regarded as directly involved 
in it, f f 

As to ground No. 2 we were referred to 
page 9, line 17 “appreciation” of the value of 
documentary evidence is not the same asa 
misconstruction or misinterpretation' of a 
document and no question of law is here 
involved. 

Page 20, line 6 was referred bot in connestion 
with ground No. 3 but here again the finding 
ona qaestion of fact is assailed and: no 
question of law is involved. 

The remainder of the grounds were dealt 
with generally by Mr. Fazl-i. Hussain and a 
perusal of them shows that they deal with 
questions of fact alone. We accordingly 
dismiss this application with costs. :-- 

Application dismissed. 

(8) 48 P. R. 1904, 


fae, 35 Ind. Cas. 583; 64 P. R. 1916; 16 P; i R, 
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MADRAS HIGH COURT. 
LETTERS Patent Arrear No. 233 or 1916. 
. March 14, 1917. 
Present:—Myr. Justice Oldfield and Mr. 
Justice Bakewell. f 
P. R. SRINIVASA ATYAR— PUAIRTIRE—- 
APPELLANT 
versus 


A. SESHA TYER AND ANOTHER— 


DEFENDANTS-— RESPONDENTS. 

Contract Act (IX of 1872), ss. 28, 65—Marriage 
brokage Contract-——Money paid, recovery of, swit for-— 
“Discovered to be void,” meaning of. 

Payment of money to induce a prospective bride- 
groom to marry is payment made in pursuance of a 
marriage brokage contract, and whether such money 
can be recovered back or not depends upon whether 
there has been performance of a substautial part of 
the contract or not. [p. 7&5, col. 1; p. 786, col 1.) 

A entered into a contract with B and C to give 
his sister in marriage to D son of B and brother of 
0, all members of a joint undivided Hindu family, 
and to pay him Rs. 1,030 and actually paid him 
Rs. 400. A did not give his sister in marriage to D 
and sued to recover back the amount paid by him to 
D, under the agreement: | 

Held, (1) that the contract being in elfect a marri- 
age brokage contract and as such, opposed to public 
policy, was void; [p. 784, col. 2.] 

(2) that a suit to recover the money paid under 
the agreement could lic only in the absence of the 
performance of a substantial part of the agreement. 
[p. 785, col. 1; p. 786, col. 1.] 

Ledu, Coachman v. Hira Lal Bose, 29 Ind. Cas. 625; 
43 C. 115; 210. L. J. 537; 19 C. W. N. 919, dis- 
sented from, ; 

Taylor v. Bdwers, (1876) 1 Q. B. 291; 45 L. J. Q. B. 
163; 84 L. T. “38; 24 W. R. 499, relied upon, 

Case-law discussed. 

Per Bakewell, J.—The words ‘discovered to be 
void’ in section 65 of the Contract Act are more 
apt to describe an agreement which was void ab 
initio but was not then known by the parties to be 
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80, than an agreement of which the illegality must . 


be taken to have been always known to the parties. 
[p. 787, cols. 1 & 2.) 


Letters Patent Appeal against the order 
of Mr. Justice Burn, dated 6th 
October 1916, in Civil Revision Petition No. 
862 of 1915, to revise the decree of the 
Court of the Subordinate Judge, Madura, 
in Small Cause Snit No, 1314 of 1915. 

FACTS.—This was a suit by the plaintiff 
to recover part. of the money paid to the 
defendants Nos. 1 and 2 for marrying 
plaintiff’s sister to the son of the first 
defendant and the brother of the second de- 
fendant. A sum of Rs.1,000 was agreed to be 
paid, outof which there was a cash payment of 
Rs. 400. The suit is to recover that amount. 
The Subordinate Judge dismissed the suit on 
the Small Cause side. A revision petition 


- 
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was filed inthe High Conrt against that 
order and it was dismissed by Burn, J. The 
present appeal is nnder section15 of the 
Letters Patent against that order. 

The judgment of Mr, Justice Burn, is as 
follows: — 

“The plaintiff- in this case based his claim 
to the return of money on the fact that 
he was entitled to restitution because the con- 
tract, in pursuance of which the money was 
paid, was rescinded by the defendants. The 
finding of the Subordinate Judge is against 
this contention. On the facts he finds that 
the plaintiff was responsible for the breach. 
The plaintiff failed to establish the case with 
which he went into Court. 

The plaintiff now seeks to set up a 
perfectly new ground of claim. He wishes 
to rely on the fact that the contract was 
void under section Y3 of the Indian Con- 
tract Act IX of 1872, and that he is 
entitled to restoration of the money, which 
the defendants have received, under section 


65 of the Indian Contract Aat. I do 
not think that the plaintiff should be 
allowed to raise this question now. The 


defendants relied upon this as a ground of 
defence but the plaintiff cannot for this reason 
adopt this as a fresh ground of attack. 

In this: view, it is unpecessary to’ refer 
in detail to the decisions which haye been 
quoted in support of the plaintifi’s present 
claim. I may say, however, that there- is 
authority for holding that section 65 of the 
Indian Contrast Act has no application to 
a payment of the kind now in quéstion 
which, according to the plaintiff’s present 
contention, waS made in pursuance of a 
contract known by him to be void ab initio 
on the ground of its being immoral and 
contrary to public policy. Ledu, Coachman 
y. Hiro Lal Bose (1), Nathu Khan v. Sewak 
Koeri (2) and Girdhari Singh v. Neeladhar 
Singh (3). 

The petition is dismissed with costs.” 

Dr. K. Pandalai, for the Appellant. 

Messrs. T. R, Venkatrama Sastri and Ki S. 
Ramubhadra Aiyar, for the Respondents, 

JUDGMENT. 


OLDFIELD, J.—Plaintiff,) here appellant, 


(1) 29 Ind. Cas, 625; 43 C. 115; 210, L. J. 537; 19 
0. W. N. 919. 

(2) 9 Ind. Cas. 161; 15 C. W. N. 408. 

(3) 16 Ind. Cas, 1004; 10 A. L, J. 159, 
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sued defendants for Rs. 400, alleged to 
have been advanced to them out of 
Rs. 1,100, payable under an agreement as con- 
sideration for the marriage of his minor 
sister with Raman, Ist defendant’s son 
and 2nd defendant’s brother. There were 
three defences, that (1) there was no 
cause of action, because Ist defendant 
entered into the agreement only on behalf 
of Raman and 2nd defendant was not a 
party to it at all; (2) the agreement was 
not broken by defendants; (3) it was in- 
valid, as being against public policy, and 
the money, advanced under it, was, there- 
fore, irrecoverable. 


Of there defences, the first was not dealt 
with either at the trial or by the learned 
Judge in this Court, though one would 
bave supposed that a decision regarding 
the existence ofa cause of action would have 
been reached, before enquiry began into the 
validity of the agreement set up as constitut- 
ing it or the responsibility for breaking tbat 
agreement, It is said that the plea was aban- 
doned. But the trial was under Small 
Cause Procedure and no issues were framed. 
Raman was, according to plaintifi’s 2nd wit- 
ness and Ist defendant, of age at the date of 
the agreement. The latter said that he 
took away the Rs. 400 paid under it, It 
is not the case that no evidence to support 
the defendants’ pleas was adduced; and it 
was admitted before us that they were 
relied on in this Court, although the learn- 
ed Judge did not mention them. Jt is 
not possible in these circumstances to hold 
that they were abandoned or that de- 
fendauts cannot support the learned Judge’s 
decision with reference to them, if they can 
be established and if it is not sustainable on 
other grounds. 

The learned Subordinate Judge’s finding on 
the second defence, that plaintiff, not defend- 
ants, broke the agreement, is one of fact 
and must be accepted. It is, however, to 
be observed that, coupled as it was with 
a plea that the agreement was unlawful 
and, therefore, unenforceable, it could justify 
no legal conclusion. For the plea in effect 
that defendants were absolved by plaintiff’s 
refusal to perform his part from any duty 
under the agreement was irreconcilable 
with the contention that such performance 
would have been-in conflict with public 
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policy. Shortly, they could not complain of 
plaintiff's refusal to do what they alleged 
would have been wrong, 

On the remaining question, ther is no 
doubt that the agreement was unlawful 
and, therefore, void. As set up in the 
plaint, it involved no suggestion that the 
money to be paid was for settlement on 
the bride or her issue or was anything but 
remuneration to defendants for bringing 
about the marriage; and, as plaintiffs 
grounds of appeal Nos. 5 and 6 and Ist de- 
fendants’ written statement paragraph 8 and 
2nd defendant’s paragraph 13 show, both 
sides are agreed fhat such an agreement 
would be unlawful, Kalanogunta Venkala 
Kristnayya v. Kalanaqgunta Lakshmi Nara- 
yana (4) and Devareyan Chetty v. Muthuraman 
Chetty (5). The question is then whether 
plaintiff is entitled to recover what he 
paid under such an agreement and 
whether defendants can retain an advan- 
tage received under it. This question 
was not raised in the ylaint, the Sub- 
ordinate Judge refusing to deal with de- 
fendants’ allegation that the agreement was 
unlawful, because he had found in their 
favour ar to responsibility for its breach. 
On this account the learned Judge held that 
plaintiff could not raise that contention here 
also expressing the’opinion that his claim was 
unsustainable with reference tosection 65 cf 
the Indian Contract Act. That section, 
however, isnot applicable. Dayabhai Tribho- 
vandas vy. Lakhmichatid Panachand (6), 
Gulabchend Parachand v. Fulbati Harichand 
(7) and Ledu, Coachman y. Hira Lal Bose 
(1). The Indian Contract Act affording no 
direct guidance, the conclusions of the learned 
Judge must be tested with reference to 
authority. i 

He has supported his conclusion against 
the existence of ary right to recover what 
has passed in connection with an unlawful 
agreement by citation of three cases. But in 
one of them Girdhart Singh v. Neeladhar 
Singh (3), it was.conceded that, if the contract 
was contrary to public policy, the plaintiff 
was not entitled to recover; and the case is, 


therefore, no authority against the contention, 
(4) 8 Ind. Cas. 554; 32 M, 185; 18 M. D, J. 40) 
4™M.L, T. 1. 
(5) 18 Ind. Cas. 515; 37 M. 393; 24 M. L. J. 310; 
(1918) M. W. N. 200. 
(6) 9 B. 358; 5 Ind. Dec. (x. s.) 238, 
(7, 3 Jod. Cas. 748; 33 B. 4J]; 11 Pem L.R. €49, 
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‘advanced before us, that the generalrule is 
-subject to an exception in the plaintiff's 
favour, when no portion or when no substantial 
portion of the unlawful purpose has been 
carried ont. So also the next case of Nathu 
Khan v. Sewak Koeri (2), since it was one of 
completed performance. The third case of Ledu, 
Coachman v. Hira Lal Bose (1) cannot be dis- 
missed so shortly, since it directly negatives 
the contention just referred to by the state 
ment, “It is plain that, although where 
money has been paid andér an unlawful 
agreement, but nothirg else is done in per- 
formance of it, the money may ba recovered 
bagk, yet this exception will not be allo wed, 
jf the agreement is actually criminal orim- 
moral; wherethecontractisillegal, because con- 
trary to private law or against public policy, 
an action cannot be maintained to enforce 
it directly or to recover the value of services 
rendered or money paid on it”. The distine- 
tion drawn .wonld appear to be between 
agreements contrary to law or public policy 
and ythers, which would merely have an 
unlawful object and would also, therefore, 
sbe void under section 23 of the Indian 
Contract Act. Butthere isno warrant for 
if in that section, since all alike are made 
unlawful, or (with all respect) in the cases 
referred -to by the learned Judges, who 
moreover, fake no account cf other cases, 
in which the exception was :applied without 
reference to the distinction proposed. 


Of the cases referred to by them Taylor v. 
Chester (8) was a case of completed 
performance and Howson v. Hancock 9), 
one of aclaim to recover money paid on a 
wager, in which no further performance was 
possible. Teppenden v. Randal! (10) is relied 
on only fora dictum, which apparently has 
not effected later decisions. So also the 
Jearned Judge’s quotation from ‘Colline v 
Blantern (11), though it is reproduced in 
Kearley v, Lhomson (12), and Barclay -v. 


Pearson (18), to be referred to later. Of the 
(8) (1869) 4 Q B, 1.09; 10 B. & 8. 237; 38 L. J.Q. B. 
223; 21 D, T. 359, 
(9) (1500) 8 T. R. 575; 101 E. R. 1555. 
es (10) (1801) 2 Bos. & P. 467; 5 R. R. (62; 


i (1765) 2 Wilson 341; 1 Sm. L C.369; 95 E. R. 


' (12) (1890) 24 Q. B. D. 742; 59 L. J. Q. B. 238; 63 
L. T. 150; 35 W. R. 614; 544. P, 804 

(13) (1893) 2 Ch. 164; 62 L. J. Ch 636; 3 R. 333; 
63 L: T, 709; 42 W. R. 74, | 
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Indian cases cited Bar Vili v. Nunsa Nagar 
(14), is not of importance, since this point 
and the authorities. regarding it were not 
considered. The learned Judge's reason 
for rejecting two decisions in the opposite 
sense, Bakshi Das v. Nadu Das (15) and 
Gulabchand Paramecland v. Fulbai Harichand 
(7), that they relate to marriage brokage 
contracts, is in avy case not available to us.in 
the present connection. 


Onthe other hand the exception tothe general 
rule, based on the adsence of any or of any 
substantial performance, is élearly recognized 
without refarence to the distinction proposed 
in a case later than the majority of -those 
relied on by the learned Judges, Taylor v. 
B.wers (16', in which the object of the 
agreement, a fraud on creditors, would, if 
persisted in, have resulted. in the frustration 
of the Insolvency Law. Distrust of the 
decision in Taylor v. Bowers (16) was, no 
doubt, expressed in Kearley v. Thomson (12), 
but not on the ground that it overlooked 
the distinction drawn by the learned Judges, 
which was not in fact referred to, although 
the object of the agreement was described 
as to defeat justice. The principle of Taylor 
y. Bowers (16) was, moreover, adopted fully 
in Barclay v.. Pearson (13), already referred 
tu, though the agreement related to what 
was regarded as a lottery, the opinion: being 
expressed that those who had paid money 
underit could recover. Of the Indian cases 
those must be distinguished, in which: ‘the 
title‘sued on could be established only “on 
the foundation of.the validity of the unlawful 
agreement; as for instance in Yaramat: 
Krishnayya v. Chundru Papayya (17). ‘In 
benami cases, however, for ‘example ‘“Batke 
Behary Dassv. Ras Kumar Dass (18), end 
Govinda Kuar v. Lala Kishun Prosad (19), 
the decision has always. turned nof on, “the 
extent to which the agreément, if it” were, 
performed, would conflict «ith law or public 
policy, but on whether it was performed and 
the unlawful purpose was affected ‘wholly 


(14) 10 B. 162; 6 Ind. Dee. (x. 8.) 487. 

(15) LC. L. J. 261. 

(16) (1876) 1 Q. B. 291; 45 L. J. Q. B. 163; 34 L. T, 
gak; 24 W. R. 499. 

LZ) 29 M.825 at p. «29; 7 Ind. Dec. (x. s.) 23L, 

(18) 27 0. 231; 4 C, W, N. 239; 14 Ind. Dec. (x. S) 
153. i 

(19) 28 C. 870, ia 


g 


166 
SRINAYASA ATYAR V. SESHA IYER, 


cr substantially or not. The decision of the 
Privy Council in Petherpermal Chetty v. 
Muniandy Servai (20) may in particular be 
mentioned, firstly, because it refers to the 
weight of the decision in Taylor v. Powers (15), 
as unimpaired by Kearley v. Thomson (12), 
and secondly, because the contention that 
there had been a fraudulent arrangement to 
defeat creditors and a step taken to carry 
it out, “which would on the trial of an 
indictment for conspiracy have amounted to 
a good overt act of conspiracy”, was brushed 
aside as irrelevant and the effecting of the 
contemplated fraud alone was regarded as 
material, Authority standing thus, it is 
(with all due deference) not. possible to 
follow the decision in Ledu, “Coachman v. 
Hira Lal Bose (1), or to confirm the decision, 
which is under appeal. 

It is, however, argued by Mr. Venkatarama 
Sastri for defendants, firstly, that the excep- 
tion above referred to, to the géneral rule 
depends, not on whether there has been 
performance of the unlawful agreement, but 
on whether the transfer of an advantage 
under it was merely ostensible or was 
intended to be real, recovery of the advantage 
being allowed only in the former class of 
cases. That is not the test recognized in the 
authorities already referred to or in Great 
Berlin Steamboat Company, In re (21), in which 
the transfer was treated as irrevocable, 
though it was clearly ostensible. Itis then 
urged with reference to Kearley v. Thomson 
(12), that plaintiff cannot recover, because 
though the whole of the unlawful agreement 
has not been performed, a substantial portion 
has been; and on the view already expressed, 
a remand on this point may, no donbt, be 
fairly claimed, 


The last question raised is whether plaint- 
iff can rely on defendant’s admission that 
the agreement was unlawful either generally 
or when, asin this case, he did not refer to 
its unlawfulness in his plaint. The answer, 
however, to the question in both forms is 
the same, that in the words of Mellish, L. J., 
in Taylor v. Bowers (16), plaintiff does jot 


(20) 35 C. 55l: 10 Bom. L. R. 590: 120. W. N. 
562; 5 A. L. J. 290; 7 0. L. J. 528; 14 Bur, L. R. 108; 
18 M. L, J. 277; 35 L A. 98; 4 M. L. T. 12% 4 L, B, R. 
266, (P. CO), 

eo (1864) 26 Ch. D. 616;54 L. J. Ch. 68; 511. 
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“as the rule is laid down in Simpson v. Bloss 
(22) require any aid from the illegal transac- 
tion to establish his case: He is not bringing 
the action for the purpose of pea the 
illegal transaction . 

To hold that plaintif is enabled to ‘recover 
does not carry out the illegal transaction, 
but the effect is to put every body in the 
same situation as they were before it was 
determined on”. Or, as the point was put 
by James, L. J., “It isthe defendant, who has 
got really to show the fraud”, the element 
vitiating the’ agreement in the case under 
consideration . . e « + «© «© > « « 
‘It is the defendant, who has got to make 
out his title to the-goods from the transaction, 
which is a fraud and which it seems he was 
a party . . -, and there would be no 
title in the defendant independently of that”. 
To adapt these principles to the present 
ease, the plea that the agreement is unlawful 
is not plaintiff's but defendants’, Defendants, 
as already pointed out, cannot, relying on it, 
also complain of plaintiff's default. They 
can (and this is the pointsat present material) 
rely on it, only if they further allege and 
prove that the unlawful agreement or a sub- 
stantial part of it has been performed. On 
this point their written statements contained 
nothing; and it was, therefore, not plaintiff's 
but their pleading, which was defective. If 
the Subordinate Judge had considered the 
unlawfulness of the contract, plaintiff would 
(for all that appears) have pointed this out. 
The contention on his side is one purely of law 
and in the circumstances there is no adequate 
reason for depriving him of the benefit of 
16. 

Defendants have further proposed to suap- 
port the lower Court’s judgment with re- 
ference tothe counter-claim made in their 
written statements to damages on account 
of loss of reputation. It has not, however, 
been shown how this claim can be sustain- 
able as arising out of the breach of an ad- 
mittedly unlawful agreement or how it can be 
reconcilable with defendants’ denial that they 
were parties to that agreement. The ques- 
tions for consideration are, therefore, only: 

(1) Whether the plaint agreement was en- 
tered into with defendante or either of them 


(22) (1816)7 Taunt, 246; 2 Marsh 542; Holt N. P. 
273; 129 B. R. 99, 17 R. R. 509; ; 
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or with Raman with or without lst defendant 
as his agent? 

(2) Whether with reference to the authori- 
ties above referred to the agreement ora 
substantial part of it was performed? 

The Leiters Patent Appeal must be allowed 
and the Subordinate Judge’s decision set aside 
with a direction to restore the Small Cause 
suit to file and re-hear it, admitting any ad- 
ditional evidence tendered, in the light of the 
foregoing. Oosts to date in both Courts will 
be costs in the cause and will be provided 
for in the decree to be passed. 

BAKEWELL, J.—In India marriage is not 
generally matter of contract between the 
parties thereto but is a status or condition 
imposed upon them by persons who are un- 
der a social duty to do so. The authorities 
which have been cited support, I think, the 
proposition that they who undertake this 
duty must have regard solely to the interest 
of their wards and must not stipulate fora 
profit for themselves. 

The pleadings in this case are not olear but 
1 think that the-plaint alleges an arrange- 
ment between the parties that a marriage 
portion should be paid out of the estate of 
the deceased father of the prospective bride 
and that certain jewels should be presented 
to her by the relations of the prospective 
bridegroom; and, apart from other averments 
in the written statement of the lst defendant, 
it might be inferred that his case was that 
the marriage portion was to be paid to the 
bridegroom, the sam of Rs. 400 now claimed, 
being portion thereof, had been in fact paid 
to him and that the defendants gained no 
benefit from this payment because the bride- 
groom had been adopted into another family. 
I fail to see anything contrary to public po- 
licy or morality ‘in an agreement between 
third parties, which is intended solely for the 
benefit of the married couple or either of 
them. Having regard, however, to the defend- 
ants’ admission that the agreement was 
illegal, and that they had some interest in the 
sum now claimed, I do not think that it is 
open to the defendants at this stage to main- 
tain that the agreement was valid. 


The words ‘discovered to be void’ in section 
65 of the Contract Act are more apt to des- 
gribe an agreement which was void ab ¿nitto 
but not then known by the parties to be so, 
than an agreement of which the illegality 
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must be taken to have been always known 
to them, and I agree that in this case it is 
safer to rely upon the authorities cited by 
my learned brother. These authorities show, 
I think, that in a suit for money had and re- 
ceived to the use of the plaintiff, the defendant 
may plead that it has been applied in accord- 
ance with their agreement, and the plaintiff 
cannot reply that the agreement was illegal 
because ha is particeps criminis. If the agree- 
ment is still wholly exeeutory and no material 
part of the illegal purpose has been accomplish- 
ed, defendant cannot plead that he holds the 
money for that purpose. [See Barclay v. 
Pearson (13), Petherpermal Ohetty v. Muniandy 
Servai (20) and the cases there cited |. 
These propositions apply when the parties 
are in pari delicto and to agreements void 
under Oivil Law; different considerations may 
arise in the case of an agreement to commit 
an offence against the Crown. I agree to the 
order proposed by my learned brother. 
Appeal allowed; 
Oase sent back, 


COURT OF THE BOARD OF REVENUE, 
BIHAR AND ORISSA. 
Maroh 10, 1917, 
Present:—Mr. Walsh. 
In re BHOJRAJ MAHTO AND OTHERS— 


PETITIONERS. 

Bengal Tenancy Act (VIII B. O. of 1885), ss. 40 (5), 
188—Appeal by only some of the landlords, whether 
maintainable--Ciwil Procedure Code (Act V of 1908), 
O. XLI, r. 4. 

Though an application for commutation of rent 
under section 40 of the Bengal Tenancy Act must be 
made under section 188 of the Act, by all the land- 
lords together, or by an agent on their behalf, yet 
there is no such restrictionin the case of an appeal 
in which the procedure followed is that which is laid 
down in Order XLI, rule 4, Civil Procedure Code, 
1908. [p. 788, col. 1.] 


Read a petition, received on the 19th 
January 1917, from Bhojraj abas Bhojal 
Mahaton and others, protesting against the 
order of the Commissioner of the Patna 
Division, dated the 16th December 1916, 
modifying the order of the Collector of Patna, 
dated the 15th August 1916, in the matter 
of the commutation of rent in village Pawai 
Thana Islampur, in the District of Patna, 
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. Read also a letter No. V 452-11, dated the 
27th February 1917, from the Commissioner, 
Patna Division, submitting a report on the 
above petition. 

RESOLUTION,—tThe petitioners applied 
for the commutation of their rent which 
was fixed at a rate of Rs. 6-100 pər ligha. 
The petitioners, and one of the landlords 
‘representing ali annas share appealed to 
the Ccllector, who after remanding the case 
forfurther enquiry dismissed both appeals. 
The lardlords of 13 annas share appealed 
againt this order to the Commissioner, who 
raised the rate of commutation to Rs. 6-12 0 
per digha. The present petition is against 
that order, on the ground, amongst others, that, 
under section 1858 of the Bengal Tenancy Act, 
an appeal against an order of commutation 
under section 40 of that Act must be by all 
of the landlords, 

Section 188 lays down that where twoor 
more persons are joint Jandlords, anything 
which the landlord is, under this Act, required 
orauthorised to do must be done either by 
both or all those persons acting together; or 
by an agent authorised to act on behalf of 
both or ofall of them. An application for 
commutation of rent under section 40 (1) 
when made bya landlord, has to be made 
by all the landlords together, or by an agent 
on their behalf. 

But under section 40 (5) the order of com- 
mutation is “subject to appeal in like manner 
as if if were an order made in an ordinary 
revenue prcceeding.” 

There is no such restriction in the case of 
revenue appeals in which the procedure that 
hag always been followed is the same as that 
followed by the Civil Courts, which is stated 
in rule 4, Order XLI of the first Schedule of 
the Code of Civil Procedure. 

There has been no irregularity 
present case on the above ground. 


‘On the merits of the case, also, the Soara 
sees no reason to differ from’ the finding of 
the Commissioner. The petition is, therefore, 
dismissed. 


in the 


Petition dismissed. 
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MADRAS HIGH COURT. 

Appeat No. 248 or 1914 AND i 
Apprats Nos, 115 anp 116 or 1915. 
December 22, 1916, 

Present:——Mr, Justice Sadasiva Atyar and © 
Mr, Justice Napier. 
In A. S. No. 248 cr 1914 : 
A. S. N. NAINA PILLAI MARAKAYAR— 
DevenvanT No. 1—APPELLANT 
VETSUS 
T, A. R A. R. M. RAMANATHAN: 
CHETTIAR AND 0THERS— PLAINTIFES Nos, I, 
2, 4 AND 5, Derenpant No. 2— 
RESPONDENTS 
In A. S. No. 115 or 1915 
GOPALA THEVAN AND ANOTHER— 
Derenpants Nos. I AND 2— 
APPELLANTS 
VETEUS i 
RAMANATHAN CHETTIAR AND otpexs— 
Praintirrs Nos. 1, 2, 4 AND 5, DEFENDANTS 
Nos. 3 to 5— RESPONDENTS 
In A. S. No. 116 or 1915 
PAZANI THEVAN AND OTHERS — 
Derenvasts Nos. l to 4 ~ 
APPELLANTS 
TET SAS 
RAMANATHAN CHETTIAR AND orasrs— 
Praintirrs Nos. 1, 2, 4 AND 5, Dreenpant 


N», 5— RESPONDENTS. 

Landlord and Tenant—Ejectment, suit PE 
pancy right, plea of—inam, grant of, to temple— 
Presumption of grant of both warams--Onus of proof 
— Jurisdiction of  Court—‘Estate’—Madras Estates 
Land Act (I of 1908), s 3 (2) (d —‘Kudivaram’, 
meaning of—Taram faisal muchilika, vecitals of 
‘kudimiras’, ‘swamibogam’ in, effect of ~Transfer by 
tenanis- Acquiescence by temple trustees—Hstoppel— 
Evidence Aet I of :872‘, ss 90, 1 4, 115—Unsigned 
accounts, presumption as fo—Improrements, claim for, 
by alleged occupancy tenant—Transfer of Pi ‘operty Act 
(IV of 1832), 3. 51. 

The word ‘kudivaram’ bas got several meanings. 
Its literal significance is the share of the cultivator 
in the produce raisad In that sense, the kudivaram 
belongs to the cultivating tenant, whether he has 
got a right of permanent occupancy in the land 
or is a lessee for only ono year, or is a lessee from 
year to year or for a fixed term oris even a mere 
tenant-at--ijll Kudivaram is also used in tho 
sense of the right of such a tenant of whatever 
kind inthe land so long as he continues in posses- 
siou of the land. Finally, it is also used to mean 
the right of a tenant having a permanent occupancy 
tenure in the land in his holding In this last 
sense, ib is also called mirasidari right and sometimes 
kudimiras right. [p. 795, col. 2; p. 796, col. 1.) 

In qn inam village in which there are no tenants 
having occupancy Tights and of which the inamdar 
is also the mirasidar, the full ownership right is wy 
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the inamdar and the distinction between melvaram 
ae and kudivaram right is of no utility. [p. 795, 
col, 2. 

A mirasidar who gets a shrotriem grant from the 
Government does not lose thereby his original 
kudivaram right in the lands and might be.called 
both an‘inamdar and amirasidar, [p. 796, col. 1.] 

Where trustees of a temple to whom certain lands 
- were granted by the Government as inam sue the 
tenants in ojectment, the burden of proving that the 
inamdar was not the owner of the kudivaram right 
at the time of the grant lies onthe defendants 
inasmuch as the effect of upholding such a plea would 
ae ga the jurisdiction of the Civil Court. [p. 795, 
col. 2, 

“A defendant opposing an action in ejectment on the 
ground of his possessing occupancy rights should 
prove ib strictly. 

The mere execution of taram fa:sal muchilikas to 
Government prior tothe grant to the temple docs 
not indicate the possession by the tenants of perma- 
nent occupancy rights. The mention of such expres. 
sions as ‘kudimiias’ aecamibogam, Ulavadai, etc., is 
not conclusive proof of such rights. [p. 799, col. 2.] 


More length of tenure will not give a right of 
permanent occupancy to a ryot, who has been lef in 
from year to year. [p. 798, col. 2.] 

The acquiescence by temple trustees in transfers 
made by the tenants of the lands in their holdings 
or their non-opposition to such transfers will not 
create an estoppel against the landlords nor give the 
tenants permanout rights. Where a landlord is 
legally entitled to grant rights as against him to a 
tenant, he can, by acquiescence or conduct amountiog 
to estoppel, be treated as having made sguch grant. 
But the trustees of a temple havo no legal right or 
power to confer higher rights on a templo tenant in 
the temple lands in his holding than he originully 
possessed except for the necessities or the clear 
benefit of the temple. Nor can such higher rights 
be invoked by the law of limitation or prescription 
when lesser righcs were conferred on the tenant by 
a document between the parties or by the conduct 
of the trustees. [p. 796, col. 1.] 

Section 90, of the Evidence Act does not enable a 
Court to presume that unsigned nceounts of a temple 
which do not purport to be in the handwriting of 
any particular person or persons were written by the 
authorised accountants of the temple. Nor can sec- 
tion 114 be invoked in aid of sach a presumption. 
[p. 794, col. 1.] 

Section 61 of the Transfer of Property Act does 
not apply, even by analogy, to the case of a tenant, 
ag it cannot be said that he is a person believing in 
good faith that he is absolutely entitled to the land; 
anda tenant who -bslioves ho has occupancy rights 
cannot, under the section, claim compensation for 
improvements mado by him. [p §00, col 1.] 


Appeals against the decree of the Conurt 
of the Temporary Subordinate Judge, Tanjore, 
in Original Suits Nos. 40,42 and 61 of 1913, 
respectively. 

The Hon’ble Mr. S. Srinivasa Atyangar, 
Advocate Genaral, Mers. T R. Ramachandra 
Aiyar and S. Vuthiah Muyudalinr, for the 
Appellants, l 
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~ The Hon’ble Mr. T. Rangachatiar and. Mr. 
S. Veradachariar, for the Respondents. 


JUDGMENT. 


Sapasiva Aiyar, J,—These three appeals 
have arisen out of three suits brought by the 
same plaintiffs. The suits were tried together 
ard were disposed of by the Temporary Sub- 
ordinate Court of Tanjore in the plaintiff's 
favour by one and the same judgment. 
Apreal Suit No. 245 of 19'4 was filed 
directly in the High Conrt. The other two 
appeals were filed in the Tanjore District 
Court and were transferred to this Court to 
be heard along with Appeal Suit No. 248 of 
1914, ` 

(2) The suits were brought in ejectment 
by five of the six trustees of the Manthra- 
pureeswaramswamy temple, the th trustee 
who did not care to join in the suits being 
impleaded as one of the defendants in each 
suit (2cd, 3rd and 5th defendant respective- 
ly). He alloved allthe three suits to pro 
ceed ex parte so far as he was concerned. 

. (3 The plaints ard the written statements 
of the contesting defendants are very similar 
in all the suits. Thirteen issues are common 
to the three suits. In one of the suits (Appeal 
Suit No. 115 of 1915—Original Suit No. 42 of 
1913), there is one issue: ‘Did first defendant 
execute a lease deed to the trustees in 1899 in 
respect of plaint item 12,” which is peculiar 
to that fnit. That isene was found in the 
affirmative by the lower Court and the 
finding was not contested in the arguments 
on appeal before us. In the two other suits 
(Appeal Suit No. 248 of 1914 and No, 116 of 
1915, Original Suits Nos. 40, 41 and 61 of 
1918 respectively), thereis an issue as to 
whetber improvements bave teen effected by 
the contesting defendants andif so, whether 
the said defendants are entitled to claim 
compensation for. such improvements as a 
condition precedent to the passing of a decree 
in plaintiffs’ favour in ejectment and, if so, 
what compensation amounts are due to them. 
In Original Suit No, 61, the defendants let 
in no evidence about improvements and the 
issue was found againsé them by the lower 
Courtand no argument in the appeal was 
addressed to us on that question. . In the 
otber suit (Original Suit No. 40), the learned 
Subordinate Jndge found la) that the lst 
defendant planted trees at a cost of abont 
Re, 150, but (b) that there was “no eviderce 
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as-to-when the new trees were planted and 
on what plots,” and (c) that the Ist defendant 
had, when planting the trees, no bona fide 
belief that he was entitled to a permanent 
occupancy right in the lands, he and his 
father-in-law (who assigned his rights to him) 
having been speculative alienees from several 
recalcitrant cultivating tenants of their 
respective holdings.. Section 51 of the 
Transfer of Property Act gives a right of 
‘compensation only to a transferee who 
bona fide believes himself to be “absolutely 
entitled” to a property and makes improve- 
ments in such belief. Assuming that by 
analogy even the person who believes himself 
to have a permanent occupancy [right is also 
. similarly entitled to compensation, the ques- 
tion of the Ist defendant’s bona fide belief (in 
‘Original Suit No, 40) largely depends on the 
decision of the other important common 


issues in the three suits. One other 
peculiar issue in suit No. 61 is: “Does item 
No. 8 belong to the temple?” That was 


decided by the lower Court in the plaintiffs’ 
favour on the evidence of the plaintiffs’ 
witnesses Nos. 3, 6 and 13 and nothing was 
urged before us which could induce us to give 
‘a different finding on that question. 

(4) Of the 18 common issues, one is “what 
is the correct extent of the lands claimed in 
the plaint?” The correct extents were found 
by the Commissioner appointed by the lower 
Court and are set ont in paragraph No. 148 of 
its judgment. The lower Court adopted the 
‘Commissioner’s report and no question is 
raised in tbe appeals before us on that point, 
Another common issue was the general issue: 
“To what reliefs are plaintiffs entitled?” 
and it, therefore, needs no separate treatment, 
Another issue (7th issue) deals with the 
question whether proper notices to quit were 
given to the contesting defendants. The 
evidence of the plaintiff’s 4th and 14th 
‘witnesses and the dosuments Exhibits N 
and 6 series establish the service of proper 
notices and the defendants did not venture 
into the witness-box to deny the receipt of 
such notices by them. The 9th and 10th 
issues deal with the question of the rate of 
rent and the mesne profits claimable by the 
plaintiffs and the périods for which profits 
are claimable provided, of course, the contest- 
ing defendants are found to have no right of 
occupancy. The findings of the lower Court 
on these issues were not attacked before us, 
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(5) Having thus cleared the ground of 
the subsidiary questions involved in the 
suits, I shall now proceed with the more 
important issues, namely, the issues Nos. 1 
to 6, Band 11. The lst issue is: “Does the 
temple own the entire interest (melvaram and 
kudivaram) in the plaint' laid? And. is the > 
temple entitled to eject the lst defendant?” 
The 2nd, 3rd and 4th issues raise the 
question whether the right: of permanent 
occupancy belonged to thé contesting defend- 
ant or defendants, in their respective holdings 
as transmitted from their predecessors-in- title; 
and even if sucha right did not originally 
vest in their predecessors-in-interest, whether 
it has been since acquired by prescription 
or by the limitation bar as against the 
plaintiffs. The 6th issue is: “Are the 
trustees of the temple estopped from claiming 
to eject the Ist defendant for the reasons 
set forth in the (written) statement?” The 
Sth issue raises the question “whether the 
Estates Land Act is applicable to “the 
suit lands and has this Court” (the Civil 
Court as distinguished from the Revenue 
Court) “no jurisdiction to entertain the suit.” 
It was conceded by the appellants’ learned 
Vakil that the decision of this issue depends 
on the answer tothe Ist issue. If the plaint 
temple owned the kudivaram right in all 
the village lands from the beginning, the 
lands do not fall within the definition of 
Estate in section 3 (d) of the Estates 
Land Act. 

(The subsequent acquisition by the tenants 
and their heirs and assignees by limitation 
or prescription of an occupancy right which 
was at the time of the inam grant vested in 
the inamdar and not in the tenants cannot, of 
course, oust the jurisdiction of the Civil 
Courts. ) 

(6) The plaintiffs relied in support of 
their claim, not only on the ancient 
Government records C and © I but also on 
the document, Exhibit A: This latter 
document is a muchilika which was executed 
in August 1831 by the nine principal 
Karaigar cultivators of the plaint Mangal 
village, acting as representatives of the 
Ullur Karayeedu cultivators. The 5th’ issue 
framed in the suits relates to this muchilika. 
That issue as framed in Original Suit 
No. 40 of 1913 is as follows: “Is the 
muchilika of 1831 genuine and binding on 
the Ist defendant or his predecessors-in- 
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title; if so, are the plaintiffs entitled by 
virtue of the muchilika to eject the Ist 
defentflant from the plaint properties.” So 
far as the genuineness of the muchilika is 
concerned, no question was raised in the 
lower Court at the trial of the suits. 
(See also paragraph € of the Ist defendant’s 
written statement which indicates that the 
genuineness of the muchilika waa not 
seriously intended to be called in question 
even from the beginning). Its genuineneas 
was not disputed before us. It is a document 
more than 30 years old and it was executed 
in favour of the Distrist Collector who, as 
Agent of the East India Company, was the 
Manager of the plaint Hindu temple and 
other Hindu public temples in the Tanjore 
District between 1806 and 1847. He 
became the Agent óf the Board of Revenue 
in 1817 under Regulation VII of 1817 
which vested the superintendence of such 
temples in the Board.. The document 
comes from proper custody, the Collector 
having handed over charge of all the 
affairs of the temple to two Hindu trustees 
in 1847 (See Exhibit A 2). This document 
Hixhibit A was obtained by the Tahsildar 
from the nine executants and was sent to 
the Collestor along with the Tahsildar’s 
report Exhibit P which expressly refers to 
Exhibit A. 


(7) This muchilika, Exhibit A, of August 
1831, was preceded by a document Exhibit 
L, dated July 1831, which is an agreement 
executed between all the village Karaigar 
cultivators. The genuineness of this ancient 
document, Exhibit L, also eannot be 
reasonably called in question. (See as to its 
prodnction from proper custody P., W. No. 7.) 
Exhibit L was clearly executed in anticipa- 
tion of the Karaigars being able to obtain the 
taram faisal lease of the cultivable lands 
in the village from the Collector. Exhibit L 
makes provision for the following matters, 
(1) the manner in which the Karayeedu 
tenants ara to divide the village lands 
(to be so obtained from the Collestor) for 
purp3es of cultivation, (2) the mode of 
paying the Sircary assessment and the 
swamibhogam due to the temple, (3) the 
collection of rents from Purakkudies who 
do not belong to the karat and who might 
cultivate some of the village lands as 
sub lessees of the Karaigar lessees, 4) the 
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disposition of all the income and expenditure 
connected with the lands, and (5) the 
division of the net assets realized from the 
lands in Faslies 1241 and 1242 (July 1831 
to June 1832 and July 1832 to June 
1833). 


(8) It is well known that in the Tanjore 
Distrist,-the Collector, Mr. Kinderseley, 
introduced during the decade 1831 to 1940, 
in respect of the temple lands under his 
management, what is called the taram farsal 
muchilika system .under which lands were 
leased for cultivation at an annual paddy 
rent fixed on the then cultivable extent 
with provision for the commutation of such 
paddy rent to money value, the leases 
containing other characteristic terms and 
conditions. In the plaint village, before 
this taram fatsal muchilika, Exhibit A, was 
obtained in 1831 what was known as the 
“proposal” ajara lease system prevailed during 
the 11 years 1820 to 1830. ‚In the still 
earlier period, that is before 1820, the 
profits (from the lands) due tothe temple 
were, as regards lands not directly under 
the ‘teniple Pannai Farm  oultivation, 
collected from the cultivating tenants in 
the shape of a share of the gross grain 
outturn as regards grain growing lands 
(50 per cent. being the land-holder’s share, of 
the produce from nanja lands and 40 p2r cent, 
from punia lands). Under the “proposal” 
system (1820 to 1830), the lands were 
let for cultivation to that “proposal” lessee 
who offered the highest rent, each letting 
being fora very short term of three to 
five years. (See Exhibits Al, A3, A4 
and A5 which are documents executed to 
Government in connection with these 
“proposal” leases between 1820 and 1830) 
Under the taram faisal muchilika system 
introduced in 183!, the lessees held for 
an indefinite term paying an annual money 
rent caleulated ata fixed commutation value 
as regards paddy rent. For excess area 
cultivated in a particular year, for waste 
lands brought under cultivation for the 
raising of garden crops and so on, provisions 
are inserted for payment of additional rents. 
The lessees are also bound to supply 
labour on the occasions of the temple fes- 
tivals and when repairs have to be done 
to the temple lands, channele, ete. (It 
has to be here stated that the translationg 
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in the printed paper book . of several 
docunients, like Exhibits A, 0, L, F, ete., 
in this case contain many | inaccuracies 
and are in some places evén unintelligible. 
Correct translations accepted by both sides 
were, however, placed before us during 
the hearing of these appeals). The 
muchilika Mxhibit A- . mentions about 67 
velies af nanja ‘land and 16 relies of 
Punja land as granted for cultivation: to 
its executants. total &8<velies. (A veld is 
. 62 aores), It is- olear from the ancient 
records (see Exhibit-C-and © 1)thatin the 
year 1723 or so, the extent of cultivable 
land was only.10 velzes of nanja and: 15 velies 
of punja, total 25 velies.--Tt also appears 
from these records that the whole village 
was held on’ what was known in the 
Mahratta regime- as “Rokka Kuthagai” 
teritire more than 20 yéars ago, that the 
Mahratta King -of Taniore for some re ison. 
altered the original favourable Rokkakuthagat 
tenuré into the ordinary: “sar jayitha”’ or 
profit sharing tenure under which the 
Government obtained its assessment in the 
shape of-a “share of the grain produce, 
that: the trustee of -the temple complained 
about the year 1723 that this conversion 
of that favourable tenure into the ordinary 
tenure diminished the income of the 
temple to such- an extent that it was 
unable to meet the expenses properly and 
that he prayed for the restoration of the 
original Rokkakuthagat settlement tenure. 
The old favourable tenure was accordingly 
restored by the Rajah on the auspicious 
occasion of the solar eclipse in the Svorsan 
year 1124 (1728 A.D.) atthe holy sea. 
side shrine of Vedaranyam, though the 
Rokkakuthagai cash assessment was increased 
from 100 chakrams to 125 chakrams (\ 
chakram is equal to Re. 1-9-0). The old 
Rajahs used to give what is called Mohini 
allowances to the temples as pions gifts 
annually and the Mohini allowance for 
this temple is 72 chaktrams, which was 
aeducted by the temple from the Rokka- 
kulhagar -or ‘cash assessment of 125 
chakrams, < 


“As ] said before, 
extent seems to have béen only 25 velzes, 
though; of course, the temple owned the 
entire lands in the village including waste 
|- -mboke, house sites, etc. In 1809, when 
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the C illector prepared the Register, Nxhibit 
C, the extent actually found under cultivation 
was estimated according to the old rongh 
measurement to be 37 and odd velies of manja 
and 43 and odd velies of punj-, about 804 
velies on the whole, and the temple ‘is 
entered in the register as owner of these 
S03 velies besides the remaining waste lands 
whose extent was estimated (again very 
roughly) at about 16% veliecs. (See last clanse 
of Column 8 in Exhibit C). The pyndsh 
measurement accounts Exhibits F (1tS16- 
17> and Axhibit F-l (1828-29) give -the 
extent of the cultivated lands including tope 
as about 43 or 94 veldes. [The translation 
of the term “Rokkıkuthagai’ in Exhibit F, 
F.1; and other doouments as “eash lease” 
found in the printed paper bəok is very, 
misleading. - As I have saidalready, ibis a 
technical ravenue term used for a partica- 
lar kind of revenue settlement made by the 
Tanjore Kingdom as regards some of the 
lands assessed to revenue, . In the Tanjore 
District Mannal. page 487, Rokkakuthagat 
is: defined ‘as “assessment also (that ‘is; 


like shrotrdum) fixed on favourable -rates 


either from favour or as an inducement to 
reciaim waste.” I might also state here: 
thatthe portions of Exhibit F-1 which con- 
tain entries about pymash Nos 419 to 500- 
ara irrelevant as they relate to another 
village altogether) |. The “proposal” tiara 
document between 1820 and !83k and the 
taram faisil muchilika Exhibit A also 
indicate that the cultivated area ranged in 
those years between &0 and 90 velkes. It is 
well known that owing to the internal 
political disturbances, waste lands in mirasi 
districts like Tanjore and Chingleput which 
eonld have been cultivated so as to benefit 
both the mirasidars and Government were: 
not, in the olden times, brought under 
cultivation and that the mrastdirs were 
expected by the Government to settle culti-: 
vators in their villages as permanent 
residents for bringing lands under cultiva. 
tion and even to indua*e residents of other 
villages to migrate during the cultivation 
season temporarily, the fcrmer class of 
caltivators becoming Ullur Purakkudies and 
the latter continuing to -be Asalur Parak- 
kudies, The “proposal” lessees wera 
eventually unable to extend the area of 
cultivation sọ as tọ :þeneĝt the temple, 
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which was being managed by the Collector. 
The. taram faisal muchiltka system was then 
introduced and it has resulted in the cultivated 
area being increased to 140 veljes, there 
being practically nowno waste area to be 
brought under cultivation. 


. It was admitted on behalf of the appel- 
lants (and it could not be well denied as 
the very portions of Exhibit f-l—on which 
the appellants relied disclosed the fact) 
that at least in 21 velies out of 64 velies of 
"wet land cultivated before 1820, the plaint 
temple owned both the melvaram and kudiva- 
ram interest and was cultivating that area 
with the temple’s own farm or pannari. 
parakkudi servants and its own ploughs. 
(See description of pymash Nos. 387, 388, 
52!, 524, 535, 587, 538 and 527 in Exhibit 
F-1). It was, however, found by the Col- 
lector that if was convenient to have 
even these 21 welzes let out to the faram 
faal niuchiika . lessees and to have the 
direct pannaz cultivation discontinued al- 
together, The appellants are unable to 
explain how the temple came to own the 
kuditvaram in the 21 velies or in only 21 
velites. It is» also significant that when a 
small area of waste’ lands in the village 
was acquired by the Government in 1883 
under the Land Aequisition Act, no person 
other than the temple claimed or was 
awarded any part of the compensation 


value, the whole being paid to the temple 
(See Exhibit E). The appellants’ learned 
Vakil contended that the nndertaking, 


Exhibit A-2, given in 1847 by two respect- 
avle Hindusto the Collector indicated that 
the cultivating lessees of the temple lands 
awped permanent occupancy rights. It is 
a matter of well-known history that the 
Kast...Inodia Company, about the year 1840, 
directed tho Board ‘of Revenue and the 
Collectors to give up the management of 
the Hindu temples. under their control. 
According to such directions, the Collector of 
Tanjore, between 1847 and 1857, transferred 
the management of the temples under him to 
Hindu trustees who gave undertakings like 
Exhibit A 2 to him. The: 7th clause of 
Exhibit A2 on which the appellant’s 
learned Vakil relies is as follows:—‘In re- 
gard. to the ypurakkudies of the said 
Sarvamanyam villages, we shall, following 
e the custom in vogue in each village and 
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the custom in the Samasthanam, acquit 
ourselves properly as had been hitherto 
done following the custom or practice, with- 
out violating or encroaching their rights.” 
Now, “purakkudies’ as such have no 
eecupansy rights and this vague clause in 
a document tc which the purakkudi tenants 
were no parties cannot confer any rights 
upon them. The lith issue, namely, 
‘Are plaintiffs disentitled to eject Ist 
defendant by reason of the muchzlika of 
1847 executed to Government,” was, there- 
fore, rightly decided by the Sabcrdinate 
Judge against the appellants. 


I think that the defendants who claim 
as alienees and representatives of the 
original tenants of the temple during the 
time of its management by the Collestor 
are clearly bound by the terms of Exhibit 
A executed by their predesessors-in title 
aud that the terms of Exhibit A clearly 
negativeany occupancy right in them. The 
learned Subordinate Judge has dealt 
with Hxhibit A and the other evidence 
in the case inga very careful well-consider. 
ed and exhaustive judgment. Notwith- 
standing the long and elaborate arguments 
advanced by the appellant’s learned Vakils 
before us, they have failed to show that 
the statements. in that judgment as to 
the contents aud construztion of the dosu- 
meutary and other evidenee disclose any 
material inaccuracies. The only error of 
importance pointed out is that the lower 
Court relied on the cadjan accounts, 
Exhibit M series which are contended to 
be inadmissible in =6evidence, These 
acounts purport to relate to the incomes 
derived from the plaint village lands by the 
temple between 1712 and 1823 and to the 
expenditure incurred out of that income. If 
these documents are admissible in evidence, 
they almost conclusively establish the plain- 
tiffs’ case on the first issue. The docu- 
ments, however, are not signed by any 
person and do not purport to be in the 
handwriting of any person. Sestion 90 
of the Evidence Act says: “Where any 
document purporting or proved to be 30 
years old, is produced from any | custody 
which the Court in any particular case 
considers proper,: the Court may presume 
that the s7gzature anil every other part of 
such docum2int which purgorts to be in the 
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handwriting of any particular person is in that 
person's handwriting and, in the case of a 
document executed or attested, that it was 
duly executed and attested by the person by 
whom it purports to be exesoted and 
attested.” Ido not think that this sestion 
enables the Court to presume that unsigned 
accounts which do not purport to be in the 
handwriting of any particular person or 
persons were written by the authorised 
accountants of the temple to which the 
aecounts purport to relate. J at first 
thought that section 114 of the Evidence 
Act might enable the Court to presume, 
“regard being had to the common course of 
natural events” that these elaborate 
accounts were really written by accountants 
employed by the trustees of the temple. 
But on further consideration, and having 
regard to the decisions in Sheo Nandan 
Ahir v. Ram Lagan Singh (1), Bast Nath Pal 
y. Jagat Kishore Acharjee (2), ` Ubilack Rat v. 
Dallial Rai (3) and Uggrakant Qhowdhry v. 
Hurro (hunder Shickdar (4); [See also Airey, 
Inve, Airey v. Stapleton (5)1, as to the limits 
of the presumption permitted to be raised by 
section 90 of the Evidence Act, Ido not 
think that 1 would be justified in doing so. 
Vague expressions are used in some deoi- 
sions to the effect that a document more 
than 80 years old and coming from proper 
custody might be “presumed to be genuine.” 
The use of such vague language (instead 
of following the words of the section which 
deal with the signature, handwriting, execu- 
tion and attestation found in such dosuments 
and purporting to be those of particular 
persons) is likely to lead to confusior 
of thought and to the Court raising 
presumptions as to the existence of 
facts not within the scope of section 90. 
I would, therefore, exclude Hxhibit M 
series altogether from consideration as 
evidence in this case. In this connection I 
might also state that the documents on the 
defendant’s side which came into existence 
after 1901 (Exhibit O when the first notice 
of ejectment was issued by the plaintiffa) 


1) 30 Ind. Cas. 908; 13 A. L. J. 921, 
ty? 35 Ind. Cas. 298; 20 C. W. N. 643; 28 C. L. J. 


583. ` 

(3) 3 0.557; 1 Ind. Dec. (N. s.} 939. 

(4) 6 0. 209; 3 Ind Dec. (N. a) 137. 

(b; (1897) 1 Ch. 164; 686 L. J. Ch. 152; 76 L. T. 
161 45 W, R. 286, 
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are also of very little importance. I am 
further not disposed to attach any weight 
to the pattah Exhibit G of 1900 which 
seems to have been obtained by the temple 
authorities either unnecessarily (as they had 
already obtained inam patiahs) or to create 
evidence in their favour with a view to 
litigation. Documents H series following 
the patiah G may also be left out of considera- 
tion. The nam register and the title deed 
B and B-I are also inconclusive. 

In paragraph 46 of his judgment, the 
learned Subordinate Judge sums up his 
conclusions on the principal issues. Omitting 
his reference to Exhibits B-1, M series and 
G (1) Ishall quote the greater portion of 
the paragraph (with a few alterations at 
the end) as it expresses fairly and fully my 
own conclusions on the evidence. “In the 
present cass, the reference to the whole of 
the village in Exhibit C as that which was 
granted to the temple, the recital in column 
S in Exhibit C that the temple actually 
enjoyed the whole of the village ineluding 
the poramboke, the payment of compensation 
to the temple; víde, Exhibit E, the grant of a 
land to a gurukkal by the temple, vide, “entry 
in Exhibit B, the entry in the Collectors 
register Hxhibit D that Manthrapurswara- 
swami is the mtrasidar, the last word denot- 
ing in the District of Tanjore that he is the 
proprietor of the soil, the reference in 
Exhibit F to Manthrapurswaraswami as 
miras solely entitled to the enjoyment of 
the village, the recital in Exhibit J10 of 
1815 that the village is ekabuga gramam, the 
recital in Exhibit A 5 that Mangal village 
belongs to the temple, the reference in the 
lease deeds executed to the Collector before 
1831 to the cultivation being undertaken 
by the lessees, the reference to the temple 
as the owner and village as miras of Ekabo- 
gam Manthrapurswaraswami in Exhibit F-1, 
i ek the reference in Exhibits IT 
series from 1291 to 1899 to Manthrapuri- 
swaraswami as miras Manthrapurswami, 
the collection of fishery rent, tope rent and 
house site rent by the temple, the admitted 
ownership of the-temple of some pannat lands 
as conclusively proved by Exhibit F-1 and L 
among others the reference to the 
same tenants by more than oue name such 
as olavadat kudimiras and purakkudt Ullur 
or Asalur, in the pymash, the reference to e 
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these men as purakkudis in the Tahsildar’s 
report Hixhibit-P, the lease of the entire 
Mangal to certain persons by the Collector 
for the cultivation of lands from Faslis 1230 
to 1240, “the execution of Exhibit A by 
certain persons for the cultivation of lands 
without any reference to their kudikani 
right init and with a stipulation for pay- 
ment of swamibogam to the temple and 
roxkakuthagat to Government so long as they 
are in possession of the lands,” the absence 
of all mention of kudtkanz right in the muchi- 
lika executed by the trustees to the Collector 
and the provision made in Exhibit A for 
the supply of labour to the temple festivals 
and for payment of such twat as is fixed 
by Government in respect of the special 
‘Grops raised and in respect of poramboke 
waste land, etc., suggest the inference that 
the temple was entitled to both the kudzva- 
ram and melvaram rather than that the 
tenants had kudikani rights. Not a single 
document has been produced by defendants 
to show or to suggest that the temple was 
not “the owner of” both melvaram and 
kudzvaram rights in the village . ... . 
ga ee In my opinion plaintiffs have 
proved by means of documents and course of 
dealings evidenced by documents that it is 
more likely that the temple was “the owner” 
of the entire village and was both the 
melvaramdar and kudivaramdar than that 
it had only the melvaram right.” I might 
add that the accounts J series ranging 
between 1506 and. 1840 are themselves suffi- 
sient to prove the plaintiffs’ contention. For 
instance, Exhibit J-74 shows that the “pro- 
posal” lessee himself realised the proceeds 
of the lands and gave out of the proceeds 
the purakkudivaram due to the cultivating 
tenants. 


As against this, the appellants relied on 
what strikes my mind as inconclusive and 
_ one sided transactions and on some weak 
suggestions. One of the arguments advanced 
was that rokkakuthagat tenure being a 
tenure on favourable terms as to assessment, 
the temple was only an ¢namdar, that the 
grant of an “inam” is presumably only the 
grant of the Government assessment (either 
a portion or the whole) and not of the 
- kudivaram, and thatthe burden of proving 
that the temple also owned the kudivaram 
“was upon the plaintiffs. As regards the 
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burden of proof in such cases Í was a party 
to some decisions beginning in 1912 in 
which it was held that the burden of prov- 
ing that an inamdar was the owner of the 
kudivaram at the time of the grant of the 
mam to him, lay upon the ¢namdar, but my 
view (which differed from an earlier decision 
in 1910) has not been accepted in some 
later decisions of this Court which have 
held that as the jurisdiction of Civil Courts 
would be ousted if the znamdar was pre- 
sumed not to have been the owner of the 
kudivarom [and if the village is accordingly 
held to bean estate under section 3 clause 
2 (d) of the Estates Land Act] the person 
so seeking to oust the jurisdiction of the 
Civil Courts by alleging that the znamdar 
was not the kudivaramdar at the time of the 
inam grant ought to prove his said allega- 
tion. [See Ravulapatt Papi Reddit v. Nanduru 
Peđa Venkatacharyulu (6).| The learned Sub- 
ordinate Judge (evidently following my view) 
threw the burden in this case on the plaintiffs 
of proving that the temple was the owner of 
the kudivaram right from the beginning, and 
even so, found that the plaintiffs have proved 
their case. Without going to tbe question 
of burden of proof I am clearly satisfied 
that the evidence in-this case very clearly 
establishes the plaintiff’s contentions. In 
an imam village in which there are no 
tenants having occupancy rights and of 
which the mamdar is also the mzrasidar, the 
full ownership right is in the ¢namdar and 
the distinction between melvaram right and 
kudiraram right is of no utility. (The word 
‘kudivaram’ Las got several meanings. Its 
literal significance is the share of the culti- 
vator in the produce raised. In that sense, 
the kudivaram belongs to the cultivating 
tenant, whether he has got a right of per- 
manent occupancy in the land or is a 
lessee for only one year or is a lessee 
from year to year or fora fixed term or ig 
even a mere tenant at-will. Kudvaram is 
also used in the sense of the right of such 
a tenant of whatever kind in the land ao 
long as he continues in possession of the 
land. Finally, it is also used to mean the 
right of a tenant “having & permanent 
occupancy tenure in the land in his hold- 
ing.’ In this last sense, it is called 


(6) 26 Ind. Cas. 67; (1914) M. W. N. 794; 16 M. L, 
T. 247; 27 BL L. J. 667. 
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also mirasdari right and some times 
kudimiras right. See Chinnan v, Kondam 
Naidu (7) where Spencer, J, deals with the 
meaning of the kaudimirus That decision 
also establishes that a mirasi-lay who gets 
a shrotriem inam grant from the Govern 
ment does not lose thereby his original 
kudivaram right in the lands and = might 
be called both a mirasidir and an inamdar). 
Theappellants further relied onthe fact that 
since about 1867, they and their predecessor- 
in-title have been hynotheeitine, mortgiging 
and selling the lands in their respective 
holdings to the knowledge of the temple 
trustees and of- the temple offisials and 
that they have been grantad rent reeripts 
describing them as kudimirisid us (The 
documents filed on the defendants’ side and 
dated earlier than 1867, namely, Exhibits 
75, 76, 77, HI (A) end IIL (B) are 


easily manufactured cidjans and I agree 
with the Subordinate Judge that their 
genuineness shonld not be presumed). Tha 


temple trustees and the kanakkans were, 
however, themselves interested in some of 
the village lands as cultivators or as 
alienees from oultivatora and their conduct 
is not of much value as against the temple. 
No dovb', where a landlord is legally 
entitled to grant rights as against him 
to a tenant he can, by acquiescence or 
by conduct amounting to estoppel, be 
treated as having made such grant. But 
the trustees of a temple have no legal 
right cr power toconfer higher rights on a 
temple tenant in the temple lands in his 
holding than he originally possessed except 
for the necessities or the clear benefit 
of the temple. The acqutessenca and con- 
duct of the trastees cannot, therefore, affect 
detrimentally the rights of the temple. in 
Satya Sri Ghoshal v. Kartik Chandra Das 
(8), Jenkins, ©. J., says: “The prasumption 
in favour of a permanent tenancy implies 
that there is ground for inferring that 
the tenure was always intended to he 
and always was hereditary, or that it 
acquired that character by subsequent grant. 
But a presumption in favour of a transaction 
assumes: its regularity; it cannot be made 


"47y 23 Ind. Gas. 113; 26 M. L, 1. 169; 1 L. W. 41, 
(8) 13 Ind, Cas. 598; 15 O. L. J. 227; 16 ©. W.N, 
418. | ' : 
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in favour of that which offends legal principles. 
It is this that prevents our accepting the 
view of the lower Appellate Court as final, 
for it wonld seem that the property to 
which the presumption has been applied is 
debuiter.” 
’ “If it was debutter at the time the 
tenangy originated then this would affect 
the applicability of the presumption for, 
to create a new and fixed rent for all 
time, theugh adequate at the time, in 
lien of giving the endowment the benefit of 
an augmentation of variable rent {rom time 
to time, would be a breach ofduty in a 
shebaié and is not, therefore, presumable; 
Maharanee Shibessiuree Debia vy. Motkcora. 
naih Acharjo (9).” No provision of that 
branch of the Jaw which relates to limitation 
or prescription has been pointed out to us 
which could? confer such euhanced right 
on a temple tenant (whose rights were in 
the first instance defined by the terms of 
a document conferring on him lesser 
rights) by reason of the conduet 
of the trnstees of the temple. That the 
allegation in many of these transfer do- 
cuments filed on the defendants’ side, 
namely that the alienors owned oscapinsy 
rights, was, in all probability, not bone 
fide, is shown hy the fact that not only 
waste lands of the temple  subsequantly 
brought under cultivation bat even lands 
admitted to have been under the direct 
panna cultivation of the temple originally 
have been alienated with tuck false re- 
citala. 


Another argument of the appellants was 
that in the pymash account Exhibit F-1, 9 
kudimiras kurəigare are mentioned and 
the templ; itself is also called an additional 
kudimirasid r and karatgiz. These pymash 
accounts are first prepared by the lower 
revenue officer and surveyors, (Vattam 
Karnam assistants, Mujamdars and so on) 
and then there is a revisian or check by 
a higher offiver milled Brigedar. In the 
pymash Exhibit F of 1816-17, the word 
“marang” oeenra only as regards residential 
sites with leir appurtenant backyards 
called “manaikolla?, and even as regards 
these ‘manoatko'lais’, ouly 16 outof 21 are 


(9) 18 W. R. (P. O.) 18; 13 M. I. A. 270; 2 Suth. P, 
Ọ. J. 300; 2 Sar. P, Q. J. 528; 20 B R. 5532. 
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stated to belong to certain cultivators with 
marasi right, the remaining 5 belonging to 
kasat, rgam tenants, that is, tenants newly 
introduced into the village by the temple 
mirasidar for cultivation purposes on con- 
dition that they would give up their 
dwelling sites to the mirasidar when they 
ceased to do cultivation work for him. 
Ulur purakkudies (as distingnisbed from 
asulur purakkudies and kasavargam ienants) 
usually have permanent residential rights 
in the village- and the word ‘miras which 
in- its widest sense means proprietary 
‘right (and is used to denote even 
hereditary right in temple offices) may, 
without impropriety, be used to describe 
the rights of these ulur purak- 
kudies in their residential sites and they 
might be called kud¢mirasdars of such sites. 
The reference in Exhibit F-1 to the temple 
as one of the kudimirasidars seems to be 
almost meaningless, except in this sense 
of a permanent resident. The temple is 
the’ landlord and landowner and is described 
in ancient documents as the full ekabogam 
(exclusive right) rokkakuthagat mirasidar 
of the entire village and in Exhibit F-8 also 
it is so described in several places. If it 
is only one of several kudinirastdars, it 
cannot be called ekabogam mirasidar, and 
would be only one of several palabhogam 
menasidars, It is further significant that 
out of the nine persons described as 
kudimtrasidars in the beginningof Exhibit E 3, 
the mark of one man alone appears against 
his designation as .kudimiras Ammayappa 
Thevan, while the marks or signatures of 
others describe them as either olavadat or 
ulavadai miras. Again, in another portion of 
Exhibit F-:, where a count of all the ploughs 
in the village is made, all these persons 
are called ullur purakkurlies, while the 
temple alone is called ivokkakuthagai mirast- 
dar. . Lastly, when the Ajmash or check 
mersurement was made by the Brigedar 
„on these pymash accounts (he seems to 
‘have checked about 44 entries’, the des- 
- criptions of at least some of those persons 
. who were entered as kudimiras cultivators 
in the checked entries in the preliminary 
pymash were, in pursuance of a- Huzur 
order, corrected into «lavadat miras which 
description does not, of cour.e, imply auy 
oecupansy right. As pointed out by the 
dower Court’ in paragraphs Nos, 97 
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to 99of its judgment, the cultivating 
tenants under the temple (which is the 
ekabogham miras proprietor of this village) 
seem to have signed or put their marks 
(many of them being marksmen whose marks 
or names were entered for them by some 
unknown person) in these pymash accounts 
describing themselves indiscriminately and 
variously even in the course of the same 
document as olavadat, olaradat miras, olavadai 
kudimiras, ullur olaradai, ultur purakkudi and 
so on. Not much importance, therefore, 
could be attached to these varying descrip- 
tions. It was not formerly to the interests 
of the temple to disturb these persons, though 
they have been only cultivators from fasli to 
fasli. That such cultivators should in their 
own estimation and owing to their not being 
disturbed for long, try to raise themselves 
by making unilateral declarations is not 
unnatural, From being pannai cultivating 
servants or asalur purakkudies, they become 
ullar purakkudies and begin to call themselyes 
olavadai tenants, olavadai miras, oiavadat kudi- 
miras and even occasionally kudi mires. 

OF the several executants of Exhibit A 
who were allowed (probably by an oversight 
in the Collector’s office) in the beginning of 
the document to style themselves kudimiras, 
only one ventured to sign it as such. Under 
all the circumstances of this case, too much 
importance should not be attached to this 
fact, especially as in the arzee, Hxhibit P, 
sent by the Tahsildar to the Collector along 
with Exhibit A, be calls them only kudis 
or cultivator and even the man Jyya Pillay 
who signed as kudimiras is called in Wx- 
hibit P only purakudimires. Further the 
terms in the body of Exhibit A are wholly 
inconsistent. with any right of permanent 
occupancy in the executants. The word 
“swamibogam” used in Exhibits A, F, Pl, 
and otherdocuments has got a settled mean- 
ing in the Tanjore and Chinglepnt Districts. 
Wilson in bis Glossary says: “Swamcbhoyam 
in the Tamil country means the share of 
the produce or rent which is paid to the 
mirasidar or hereditary proprietor by the 
tenant cultivator holding the land in farm 
for a fixed period.” I think the use of the 
word swamibogham in Ixbibit A is almost 
conclusive as to the full proprictorsbip of 
both the melvaram and kudivaram rights in 
the temple. 

hastly, it seems tó me that the principal 
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questions raised in this case have been ina 
manner settled in the plaintiffs’ favour by 
the decisions of this Court and of the Privy 
Council given in similar cases whieh had 
arisen in the same Tanjore District. I shall 
refer only to four of these decisions. In 
Ohockalinga Pillai v. Vythealinga Pundara 
Sunnady (10) the plaintiff as trustee of the 
Piruppalur Sriyajneshwaraswamt Mattam 
sued to recover covik or temple lands which 
were leased to the defendants under a deed 
of agreement, Exhibit A, dated l4th August 
1837, entered into between the defendants 
and the Government who at that time held 
the management of the pagoda property. 
The suit was brought in 1868. Defendants 
set up a perpetual right of occupancy, one 
' of the grounds beirg that for 39 years they 
had paid swamibhogam money at a fixed 
annual rate. The material terms in the 
taram faisal muchiitka, Exhibit A, in that 
case were very similar to the terms of the 
taram faisal muchilika Exhibit A in this 
oase. it was held that the tenancy continued 
to be regulated by the agreement Exhibit A 
which created only a tenancy from fasii to 
fasli and that mere long enjoyment cannot 
alter the nature of the tenure. In Thiagaraja 
y. Giyana Sambandka Pandara Sannadhi (11), 
the tenants executed a muchilika for the lands 
in the village of Sandaputtur belonging to 
a Hindu temple, the muchilika having been 
executed in 1830 to the Government who 
was then managing the temple lands through 
the Collector. The Collector handed over 
the management to a Hindu trustee in 1857 
on the latter’s giving an undertaking to the 
Collector not to eject the ryots so long as 
they paid cist. To this undertaking the 
ryots were, of course, no parties. The ryots 
set up the right of occupancy and also the 
trustee's undertaking of 1857 as a defence to 
thesuit. The learned Judges followed Chocka- 
linga Pillai v. Vythealenga Pundara Sunnady 
(10), and held that the tenants had acquired 
no right of occupancy though the consoli- 
dated rent fixed by the muchilika of 1830 
had been paid separately by the several 
persons who claimed under the original 
tenant of 1830 and though there had been 
alienations by tbe tenants of their several 
holdings. Mr. Justice Brandt says in his 


10) 6 M. H. O. R. 164. 
a LL M. 27; 4 Ind, Deo. (n, 8.) 54, 
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judgment “Defendants rely very much on 
their possession of the lands by themselves, 
or by those under whom they claim from the 
Ist of January 1830, if not from a still ear- 
lier date. But mere length of tenure for any 
period will not give a right of permanent 
occupancy to a wot, who has beeu let in 
as a tenant from year to year * 

* It was admitted by Turner, ©. J., in 
Krishnasami Pillat v. Varadaraja Ayyangar 
(12), that the period of occupation which 
should confer upon the ryot a permanent 
tenure could only be settled by legislation.” 
“The muchilika of lst January 1830 does not 
tend to show that the title of those who 
executed them was permanent. On the 
contrary, there are some expressions which 
favour a contrary supposition; and if there 
are expressions which indicate an intention 
that the occupation should be for more than 
one fasli, they are [as Sir Colley Sootland 
said of similar expressions in a muchilika in 
Chockalinga Pillat’s ease (10)]| indefinite as to 
any period of time except that of the fasiz, 
and clearly, tnerefore, did not bind the will 
of either party beyond the currency of each 
fasli while the tenancy remained undeter- 
mined. The defendants say that their 
tenancy was not created by this muchilika, 
but that it existed before that as a right of 
permanent occupancy. The defendants’ 
predecessors-in-title may have been in pos- 
session before 18380. But if they had a 
permanent right of occupancy, they would 
probably have taken care to have that right 
expressly recognised in the muchelika of 1830. 
At present the permanency of their title 
before 1830 has not been proved.” 

“In the muchilika executed in favour of 
Government by the plaintiff’s predecessors 
on the 7th December 1857, he promised to 
respect the rights and privileges of the 
purakudies according to the customs of the 
respective villages, and of the, country; and 
that, as long as they should pay the cist 
properly, he would not eject them. But he 
did not thereby admit that the ryots had any 
permanent right in the soil, or that the 
swamibhogam was to be the same for all ages, 
The passage in question amounts to little 
more than an engagement to respect the 


(12) 5 M. 345 at p. 367; 2 Ind, Dec, (N. s.) 240, 
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rights of the ryots whatever those rights 
might be.” ; 

“In the result it appears to me that 
the defendants have not shown that they 
had any higher title than that of oultivat- 
ing tenants from year to year.” The 
whole of these remarks, if appears to me, 
apply to thes present case also. The next 
case is that reported as Chidambara Pillat 
v. Thiruvengadathiengar (18), to which 
Mr, Justice Muthusami Aiyar, (who be- 
longed to the Tanjore District) was a party. 
The plaintiffs there, were trustees of the 
Rajagopalaswami temple at Mannargudi in 
the Tanjore District. The deferdants 
(tenants) paid the Government assessment 
tc Government and the swamtbogam or 
- mirasbogam’ to the temple trustees. On 
account of the Mohini allowance due by 
the temple, the revenue due on the village 
to the Government was shortly before suit 
aysigned to the temple, and this temple, there- 
fore, became (in a sense) also an inamdar. 
The tenants set up kudzkanz right, that 
is, permanent right of ocoupancy and relied 
upon a pymash account of 1839 and on 
the free alienations by the tenants of their 
holdings, the alienations having begun so 
long ago as in 1848. The learned Judges 
held that the entries in the pymash account 
are not conclusive, that the assertion in the 
sale-deeds of kudtkanz rights by the tenants 
cannot bind the temple, that the karayeedu 
system, (namely, periodic re-distribution of 
lands among the ryots) having been obtain- 
ing in the village cannot also give a per- 
manent right of occupancy to the tenants 
in the village that the undertaking given 
by the trustees tothe Collector not to eject 
. the tenants so long as they regularly paid 
the rent without mentioning that the ryots 
have any kudtkani rights, cannot help the 
tenants and -that the trustees were entitled 
to eject the tenants. At page 10 it is said: 
“Seeing that the Officers of Government 
had managed the temple villages for many 
years prior to 1857, it is not improbable 
that the consideration shown by them to 
the purakudtes as an incident of good 
management and the length of time for 
which the purakudzes cultivated, inspired 
them with a belief that they were not 


(18) 7M. L.J. 1, 
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liable to be ejected so long as they were 
punctual in the payment of rent. This 
may account for sales and mortgages by 
the appellants and their predecessors ‘aa- 
companied with an assertion of kudzkanz 
right’ which may loosely be used to indicate 
a permanent tenure of some kind or other.” 
“The non-specification of lands in the leases, 
the fact that each of the appellants culti- 
vated separately and that there was an 
occasional re-distribution of lands held by 
are referable to the con- 
ventional mode of leasing to chief men 
among the purakudies leaving it to them 
to select others who are to cultivate with 
them and to distribute the portions to be 
cultivated by each as may be arranged 
between them.” [In the Full Bench case 
in Sitvatha Muthu Asari v. Revd. J. N, H. 
Mesguita (14), it was expressly decided 
that where “there is an instrument defining 
the terms of the tenancy and it shows 
that there is no permanent tenancy” created 
under it, the facts of alienation and sub- 
letting by the tenants and even the fact 
that the original letting was a building 
lease cannot confer a permanent right of 
occupancy. | 

The fourth and the last case I shall 
refer to is the important Privy Council 
decision reported as Mayandi OChettiyar v. 
Ohokkalingam Pillay (15), their Lordships 
reversing by their said decision the 
decision „of this Court reported as Ohocka- 
lingam Pillai v. Mayandi Chettiar (16). 
In that ‘case also, the tenants began 
to hold under a taram faisal muchilika 
which was executed in December 1831 and 
completed in January 1832. They claimed 
permanent occupancy right on grounds very 
similar to those advanced in the present 
case. The executants called themselves 
wavadat mirasidars. They relied also on 
long enjoyment with a uniform rate of rent, 
Their Lordships point out that the desorip- 
tion as ulavadai mirasidars “does not occur 
in any docnment emanating from the 
Collector’s: office but only in documenta 
put forward by the applicants themselyes” 


(741 19 Ind. Cas. 824; 24 M. L. J. 642 atp. 651; 
(1913) M. W. N. 480; 13 M. L, T. 618. 

(15) 27 M. 291 et seq; 8 O. W. N. 545; 311, A. 83; 
14 M. L. J. 200; 8 Sar. P, C. J. 587 (P.O). 

(16) 19 M, 485 et seq; 6 M, L. J. 247; 6 Ind, Deo, 
(N. 8.) 1043. 
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‘and their Lordships state: “In the case of 
Chockalinga Pillai v. Vythealinga Pundara 
Sunnady (10), in which the circumstances 
were very similar to those of the present 
appeal, and there was a muchilika in similar 
terms, it was held that no permanent 
tenancy was created. ‘The language of 
the agreement,’ said Scotland, O. J, (page 
168), “had, I think, no greater effect than 
the ordinary form of muchilika given by 
a ryot in exchange for a puftah, except so 
far as it indicated the intention that its 
terms should apply to every successive fasli 
"for which the holding might be continued 
by neither party exercising the right to 
terminate it at the end of a fasli? This 
decision was followed by the Madras High 
Court in the case of Thiagaraja v. Giyana 
Sambandha Pandara Sannadhi (11), in which 
the circumstances were almost identical; and 
their Lordships see no reason to differ from 
the conclusions at which those learned 
Judges arrived, upon a state of facts which 
cannot be distinguished in any material 
degree, from those in the present suit.” 
Thus tbeir Lordships of the Privy Coazncil 
expressly approved of the decisions in 
Qhockalirga Pillai v. Vutherlinga Pundara 
Sunnady (10) and Thiagaraja v. Giyana 
Sambandha Pandara Samadhi (11), in whieh 
it was held that lessees under taram faisa! 
muchilckas executed to the Collector of 
Tanjcre in the thirties of the last century 
could not claim permanent occupancy rights 
by mere length of possession. 


I agree with the lower Court for the 
reasons already stated that the lst defend- 
ant who evidently belongs to the trading 
class had no bona fide belief that bis vendors 
hada permanent occupancy right in their 
holdings. It has been held in Rajah of Ven- 
katagiri v. Mukku Narsayal l7), that sectiondl 
of the Transfer of Property Act will not 
apply to the case ofa tenant as it cannot 
be said that he isn person believing in good 
faith that he “is absolutely entitled” to the 
land. It, therefore, follows that even assum. 
ing that the lst defendant bona fid) be- 
lieved that his vendor had oceupansy rights 
he cannot claim compensation under section 
51 of the Transfer of Property Act. In 


(17) 7 Ind. Gas, 292; 87 M. 1; (1510) M. W. N, 369; 
8 M. D. T. 238. ` 


the result I would dismiss the appeals with 
the costs of the respondents (plaintiff=-). 
NAPIER, J.— I agree, ' 
Appeals dismissed., 
Y.R. P. 





CALCUTTA HIGH COURT. 
Rcies Nisi Nos. 132 AND 143 oF 1917. 
May 7, 1917. 
Present:-—-Mr. Justice Fletcher and 
Mr. Justice Smither. 
Kumar NARESH NARAYAN ROY ——=.- 
PETILONER D 
TErEUS 

Tue MIDNAPORE ZEMINDARY Co., LTD 


— OPPOSITE PARTY, 

Bengal Tenancy Act (VILE B. C. of 1885), s. 153 4 
—Iix parte decree for rent~Application to set aside 
decree, maintainability of 

An application for setting aside an ep parte rent- 
decrece is not entertainable unless it contains a state. 
ment of the injury sustained by tho applicant by 
reason of the decree. {p. 801, col. 2.] | 

Aunoda Prosonny Mukherjee v Nil Madhab Paru, 
11 Ind. Cas. 123; 15 0. L, J. 52, followed. 


Rule agaivst the order of the District J udge, 


Murshidabad, tn Miscellaneous Appeals Nos, 
46 and 47 of 1916. | 


FACTS material to the report will appear 
from the judgment of the loxer Appellate 
Court and from the bona fide petition of the 
petitione:s, which were as follows: — 


kK “ 
These two appeals arise out of two appli- 


` cations for setting aside two ex parte decrees 


inrent suits. The learned Munsif rejected 
the applications on the ground that, as 
roquired under section 153A of the Bengal 
Tenancy Act, they did not eontain a state- 
mint of the injury sustained by the applicant 
by reason of the decraes. In my opinion the 
view taken by the lover Court’ was 
perfectly correst. Ilt is true that in‘asub- 
sequent application filed by the applicant’ 
on the date of the final hearing it was. 
stated that through some mistake it had not 
bzen meationed in the original application’ 
that the appellant had sustained injury by 
reason of the er parte decrees. But even in 
this subsequent application as pointed out» by 
the lower Court, there is no statement of: the’ 
injary, by which is meant a statement describ. ' 
inz consisaly the nature of the injury, in 
order t> enable the Court to pass necessary 


® 
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orders under clauses (a) and (b) of the 
section in question. It is obvious that unless 
some description of the injury be noted in such 
applications, the Court will not be in a posi- 
tion to pass necessary o:ders under the above 
clauses. The result is that I dismiss both 
these appeals with their respective costs. 
Pleader’s fees being assessed at Rs. 4 in each 
appeal.” 


' Against this decision the following applica- 
tion was made to the High Court for revision 
under section 115, Civil Procedure Code:— 
To 


The Hon’ble Sir Lancelot Sanderson, Kt., 


Chief -ustice, and his companion Justices 
of the said Hon’ble Court. 

The humble petition of the abovenamed 
petitioner i 

Most Respectfully Sheweth:— 

1. That the opposite party reamed above 
instituted a rent suit against your petitioner 
inthe Court of the 20d Munsif of Jangipore, 
and by the suppression of the processes 
against your petitioner obtained an et parte 
decree. 

2. That on the 26th December 1915, your 
petitioner came to know of the said decree 
when the process in execution of the said 
decree was served upon bis Culchery. 

3.. That your petitioner fled an applica- 
tion on the 25th January 1916, in the 
Court of the said Munsif of Jangipore for 
setting aside the said eg parte decree. 

4, That your petitioner averred in the 
said application that the plaintiffs would not 
get any decree against your petitioner if 
your petitioner had an 
filing his defence on knowing tbe contents 
of the plaintiff opposite party’s plaint. 

9. That your petitioner further stated in 
the said application that even then at the 
time of filing the said application your 
petitioner had no knowledge of the eontents 
of ‘the plaint in the said suit. 

6. That your petitioner furtber prayed 
that as he had no knowledge of the suit, he 
may be allowed to file his defence appro- 
priate to the sait for there was no relation- 
ship of landlord and tenant between your 
. ‘petitioner and the said opposite party. 

-?. That the learned Munsif refused to 
take evidence inthe matter and dismissed 
your petitioner’s application for setting the 
said ex parte decree on the ground that the 


vl 


oprortunity of- 


said application did not fulfil the requirements 
of section 153 A of the Bengal Tenancy 
Ast. 

8. That your petitioner appealed to the 
District Judge of Murshidabad against the 
said decision of the Munsif but the said 
appeul has also been dismissed on the 14th 
November 1916. 

9. That your petitioner being aggrieved 
by the aforesaid orders begs to move your 
Lordships for setting aside the same on the 
following amongst other 

GROUNDS. 

l. For that the Court below failed to 

exercise the jurisdiction vested in it by 


_ law. 


9, For that the application sufficiently 
fulfilled the requirements of section 152A of 
the Bengal Tenancy Act, 

3. For that the Court below ought to 
have exercised its jurisdiction to prevent 
gross abuse of the process of the Court. 

4, For that in any case the Court below 
ought to have entered into evidence so that 
your petitioner might have had an opportunity 
of showing that there was no relationship of 
landlord and tenant between your petitioner 
and the opposite party and that nothing would 
be dne by your petitioner to the plaintiff 
on account of rent and that further that the 
plaintiff’s rent suit was not maintainable. 

“Your petitioner, therefore, humbly prays 
that yonr Lordships may be pleased to call 
for the’ records of the case and to issue a 
Rule calling upon the opposile party to show 
cause why the orders of the District Judge 
of Murshidabad, dated the ldth November 
1616, in Miscellaneons Appeal No. 46 of 1916, 
and of the Munsif of Second Court of Jangi- 
pore, dated the 29th of July 1916, should 
not be set aside or pass such other or further 
orders asta your Lordships may seem fit 
and proper. 

_ And your petitioner as in duty bound shall 
ever pray. 


Babu Dworkanath Chie erbuity, (with him 
Babu Jatindra Nath Lahiri), for the Petitioner. 


Mr. Sen Gurgta, Cocnsel, (with him Baba 
Pribodh Kumar Das), for the Opposite Party. 


JUDGMENT.—These Rules must be dis- 
charged. It is sufficient to say that we follow 
the decision of this Court in the case of 
Anroda Prasonno Mukherjee v. Nil Madhab 


£02 
MUHAMMAD UMAR V, MUNSHI RAM, 
Parus (1). The Rules are discharged 


with costs one gold mchur in each case. 


Rules discharged, 
(1) 11 Ind. Cas. 123; 15 O. L. J, 62, 





PUNJAB CHIEF COURT. 
Seconr Orvis Appeat No. 453 or 1915. 
February 5, 1917. 
Present:—-Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Shab Din. 
MUHAMMAD UMAR AND ANOIHER— 
PLAINTIFFS— APPELLANTS 
versus 


MUNSHI RAM AND oTseRs—DeFeNDANTS— 


RESPONDENTS. 

Provincial Insolvency Act (II of 1907), s. 
1S—Vesting of property in Receiver—Suit to establish 
right to property— Recerver, whether necessary party 
~—-Insolvency Couit, permission of, necessity of. 

A Receiver was appointed of an insolvent’s estate 
and the Court holding that certain Trouses belonged 
to the Insolvent, dirceted him to deliver possession 
thereof to the Receiver and ordered the latter to sell 
the estate The insolvent’s sons put in an objection 
alleging that they had a two-thirds share in the 
houses, but their objection was disallowed. They 
then brought a suit to establish their right to their 
share in the houses: 

Held (1) that even if the possession of the houses 
in dispute remained with the plaintiffs, the order 
of the Insolvency Court deciding that the houses 
belonged to the insolvent had the effect of vesting 
the houses, as part of the insolvent’s estate, in the 
Receiver, and the latter was, therefore, a necessary 
party to the suit; [p. 803, col. 1.] 

(2) that the’ Receiver could not be sued without 
the permission of the Court which had appointed 
him; [p. 803, col. 2.] 

(2) that such permission was not a condition pre- 
cedent to the institution of-the suit, and the plaintiffs 
should be allowed a reasonable time to apply to the 
Insolvency Court for leave to proceed with the 
suit against the Receiver. [p. 804, col. 1.] 

Case law discussed. 

Second appeal from the decree of the 
District Judge, Ambala, dated the 5th De- 
cember 1914. 

Mr, Zia-ud-Din, for the Appellants. 


Mr. Sundar Das, for the Respondents. 


JUDGMENT.—The facts of the case are 
briefly these. On the 15th of July 1911, 
the District Judge of Ambala declared one 
Mangal Khan an insolvent under the Pro- 
vincial Insolvency Act, ilI of 1907, and 
appointed a Receiver of the insolvent’s 
estate. On the 9th May 1913, the District 
Judge passed an order directing the insol- 
vent to deliver to the Receiver possession 
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of his estate, including two houses Nos 
577 and 578, and by the same order the 
Receiver was directed to sell the’ estate. 
On the 14th May 1913, the sons of Mangal 
Khan put in a petition of objestions al- 
leging that a two-thirds share in the two 
houses just mentioned belonged to them, 
and not to the insolvent, and prayed that 
the said share may be released. This 
petition was disallowed on the 28rd of 
January 1914, and on the 4th of February 
1914, the present suit was brought by the 


_ sons of Mangal Khan for a declaration of 


proprietary rights of a two-thirds share in 
houses Nos. 577 and 578. In this suit the 
insolvent Mangal Khan and his oreditors 
and the Receiver appointed by the District 
Judge were all impleaded as defendants, 

On behalf of the Receiver it was plead- 
ed that no suit could be brought by the 
plaintiffs against him without first obtaining 
the sanction of the District Judge, by 
whom he had been appointed Receiver of the 
insolvent’s estate. > 

The Munsif, following Dunne v. Kumar 
Chandra Kisore (1) ‘and Pramatha Nath 
Gangooly v. Khetra Nath Banerjee (2), held 
that the plaintiffs’ suit was not maintain- 
able against the Receiver without the per- 
mission of the District Judge who. had 
appointed him Receiver of the insolvent’s 
estate, and that such permission was 4 
condition precedent to the right of the 
plaintiffs to sue. Upon this ground the 
Munsif dismissed the suit. On the plaint- 
iffs’ appeal the learned District Judge 
agreed in the view taken by the Munsif 
and dismissed the appeal. 

In second appeal it has been contended 
before us: 

(1) that the Receiver was not a neces. 
sary party to the present suit; 

(2) that if he was a necessary party, 
the suit was maintainable against him with- 
out the permission of the District Judge, 
who had appointed the Receiver, being 
first obtained; and 


(3) that if tbe permission of the District 
Judge was necessary, the Munsif should 
have stayed proceedings and allowed the 
plaintiffs a reasonable time to apply to the 


; N. 390. 


(1) 300. 5 ae 
;9 C. W. V. N. 247. 7 


(2) 22 0, 270; 
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District Judge for the necessary permission 
to proseed against the Receiver, 

The following authorities have been cited 
and discussed in the course of the argu- 
ment:—-Annapurant Ammal vy. Subramanian 
Chettiar (3); Kamatchi Ammal v. Sundaram 
Ayyar (4); Dunne v. Kumar Chandra Kisore 
(1); Pramatha Nath Gangooly v. Khetra Nath 
Banerjee (2); Banku Behary Dey v. Harendra 
Nath Mukherjee (5); Maharaja of Burdwan v. 
Apurba Krishna Roy (6°: Sarat Chandra v. 
Apurba Krishna Roy (7); Balthazar v, Burma 
Engineering and Trading Oo. (8); Venkata. 
subbaramiah v. Nambura Ramiah Sethi (9); 
and Cochrane, Ha parte; Mead, In re (10). 

The contention advanced by the appel- 
lant’s Pleader that the Receiver was not 
a necessary party, to the present suit is, 
in our opinion, not well founded, and An- 
napurant Ammal v, Subramanian Chettiar (3) 
ig distinguishable from the facts of this 
case. By virtue of the order of adjudication 
made by. the District Judge on the Ldtk 
of July 1911, and by his order of the same 
date appointing a Receiver for the property 
of the insolvent, such property at once 
vested in the Receiver under section 18 of 
the Provincial Insolvency Act. Even, there- 
fore, if possession of the two houses to 
which the present suit relates remained 
with the plaintiffs, the above mentioned 
orders of the District Judge, read with his 
order, dated the 28th of June 1912, by 
which he decided that the houses in ques- 
tion belonged to the insolvent, had the 
effect of vesting the houses, as part of the 
insolvent’s estate, in the Receiver. Such 
being the case, the Receiver was a necessary 
party to the present suit. In <Annapurani 
Ammal v. Subramanian Chettiar (3) the 
judgment-debtor was declared an insolvent 
and his estate was vested in the official 
assignee after the objestion proceedings in 
respect of part of the judgment-debtor’s 
property under attachment in execution of 


(3) 31M. 847; 4 M. L. T. 197, 
(4) 26 M. 492. - 
(5) 8 Ind. Cas. 1; 15 0. W. N. 54. 
aa (6) 10 Ind. Cas. 527; 15 0. W. N, 872; 14 ©. L.J. 
7). Li Ind. Cas. 187; 15 C. W. N. 925; 14 C. L J. 55. 
(8) 17 Ind. Cas. 916; 5 Bur. L. T, 163. 
(9) 24 Ind. Cas. 622. 
(10) (1878) 20 0 Ba 282; 44 L. J. Bk. 87; 32 L. T. 
808; 23 W. R. 7 
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a decree had been instituted, and the High 
Court of Madras held that in such circum- 
stances the official assignee was not a neces- 
sary party to a suit for a declaration 
brought under section 288 of the old Code 
of Civil Procedure by the unsuccessful party 
in the objection proceedings. In our opinion 
that decision does not apply to the present 
case. 

On the question as to whether, in a case 
like the present, the Receiver can be sued 
without the permission of the Court that 
had appointed the Receiver being first ob- 
tained, the principle is now well established 
that such permission is necessary and for 
the purpose of applying this rule to a par- 
ticular case it is immaterial whether the 
Receiver is appointed by the Court under 
the provisions of the Civil Procedure Code 
or under those of the {nsolvency Act. In 
Cochrane, Ex parte, Mead, In vre (10) 
it was held that where a KReseiver of 
a bankrupt’s property had been appointed 
by the Court of Bankruptoy, it was a con- 
tempt of Court for the holder of a valid 
bill of sale goods of the bankrupt to oust 
the Receiver from possession which he had 
taken of such goods. If a person other 
than a landlord distraining fora year’s rent 
claimed a better title than the Receiver he 
was bound to apply to the Court of Bankruplcy 
for leave to enforce his rights. The principle 
laid down in this English case was followed 
in Dunne vy. Kumar Chandra Kisore (1) where 
it was held that when a Receiver is appointed 
by the Court, his possession is possession of 
the Court and he cannot be interfered with 
except with the leave of the Court. The same 
principle underlies the decisions in Miller v. 
Ram Ranjan Ohakravarti(11), Kamatchi Ammal 
y. Sundaram Ayyar (4), Balthazar v. Burma 
Engineering and Trading Oo.(8) and Venkata- 
subburamiah v. Nambura Ramiah Sethi (9). 
Following these authorities we hold that the 
present suit was not maintainable againat the 
Receiver of the insolvent’s estate except 
with the leave of the Insolvency Court that had 
appointed the Receiver, 

The last question for desision is whether 
the Munsif was right in holding that sinee 
the present suit had been instituted. 
previous permission of the 


(11) 10 C. 1014; & Ind, Dee. (N. s.) 677. 
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‘Court appointing the Receiver the suit 
must be dismissed; in other words, that the 
permission of the Court for obtaining relief 
against the Receiver could not be obtained 
after the institution of the suit. On this point 
the decision ofa single Judge of the Oalentta 
. High Court in Pramatha Nath Gangooly v. 
Khelra Nath Banerjee (2) supports the Munsif’s 
view but this decision has since been dissent- 
ed from in three Division Bench judgments 
of the same High Court reported as Banku 
Behary Dey v. Harendra Nath Mukherjee (5) 
Maharaja of Burdwan vy. Apurba Krishna Roy 
(6) and Sarat Chandra v. Apurba Krishna Roy 
(7). We bave no hesitation in holding that 
the three last mentioned decisions of the 
Calcutta High Court lay down a sound 
principle of procedure applicable to cases 
like the present; in other words, we are 
clearly of opinion that the leave of the 
Insolvensy Court that had appointed the 
Receiver was not a condition precedent to 
the institution of the suit against him by the 
plaintiffs inthe present case. 

It now remains to consider whether, in 
the circumstances of this case, the Munsif 
should not have stayed proceedings and 
allowed the plaintiffsa reasonable time to 
apply for the necessary sanction to the 
Insolvency Court to proceed with the suit 
against the Receiver. A reference to the 
judgment of the Munsif shows that it was 
contended before him by the plaintiffs’ 
Pleader that if the sanction of the Insolvency 
Court for obtaining redress against the 
Receiver was necessary, such sanction was not 
a condition precedent to the institution of the 
suit and that the suit could be proceeded with 
after obtaining such sanction. The Munsif fol- 
lowed the ruling in Pramatha Nuth Gangooly 
v. Khetra Nath Banerjee (2) on this point and 
dismissed the suit because the necessary 
sanetion had not been obtained before the 
suit was brought by the piaintiffs againsé 
the Receiver. Inasmuch as the rule laid 
down inthe case just cited is erroneons, 
as held in the subsequent decisions of the 
Calcutta High Court above referred to, 
we hold that the plaintiffs should have 
been allowed a reasonable time to apply to 
the Insolvency Court for leave to proceed 
with the suit against the Receiver, 
> Wo accordingly accept this appeal and 
setting aside the decree of the District 
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Judge we remand the suit for a fresh 
decision with reference to the foregoing 
remarks. In the circumstances „of the 
case we Girect that the costs incurred in 
this litigation should abide the result. l 
Appeal accepted. 


CALCUTTA HIGH COURT. 
Letters Patent APPRAL No. 16 or 1916.. 
June 7, 1917. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 

BAGHA MOWAR AND O0THERS— DEFENDANTS 
—APPBLLANTS 
Versus 


RAM LAKHAN MISSER AND orners— 


PLaintTIFF3— RESPONDENTS. 

Registration Act (XVI of 10)8), 8. 17 (d)— Landlord 
and tenant —Evidence — Compromise, petition of, varying 
rent payable, whether admissible in evidence without 
registration—Record of Rights, enti y in, mode of proving. 

ina suit forthe recovery of arrears of rent, a 
petition of compromise between the parties which 
was filed in a previous suit for rent was put in 
evidence for proving the amount of rent payable: 

Held, that the petition of compromise not having 
been registered was net admissible in evidence. [p. 
806, cal. 1.1 

Lalit Mohan Ghose v. Gopali Chauk Coal Co. Ld., 
12 Ind. Cas. 728; 39 C. 284; 14 ©. L. J. 4il; 16 
C. W. N. 65; Biraj Mohini Dassee v. Kedar Nath 
Karmokar, 35 C. 1019; 8 C. L. J. 99; 12 C. W. N. 854, 
relied upon. 

A document which embodies a contract for 
variation of the rent payable iu respect ofa lease 
is in essence a lease and is compulsorily registrable. 
If it is not registered in accordance with law, it is 
not only, not admissible in cyidence, it does not 
eyen constitute a valid and operating cmitract 
between the parties, [p. 806, col. 1.] 

A party against whom an ontry in the Record of 
Rights has been put in evidenco, is not limited to a 
particular mode of proof, for the purpose of estab- 
lishing its incorrectness, but he can prove aliundi 
that the cntry isin fact incorrect, e. g., as having 
been based upon materials, not admissible in evidence. 
[p. 806, col. 1.] 

Appeal against tbe following judgment of 
Mr. Justice Roe, dated the 16th December 
1915, in Appeal from Appellate Decree No. 
8429 of 1912. 

Roe, J.—This appeal is directed against a 
decision of the Subordinate Judge of Shah- 
abad modifying a decision of the Munsif of 
Arrah, The plaintiif as landlord brought 


this suit for rent for certain Lhaoli lands 
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and nagdi lands against the defendants. The 
defendants pleaded that they had no bhacli 
lands, that the nagdt rents sued for was not 
the real rent and that they had paid Rs. 172 
to the landlord. Upon the claim to rent for 
bhaoli lands, the learned Subordinate Judge 
agreed with the Munsif in holding that the 
plaintiff’s vase had been proved and as re- 
gards the payment of Rs. 172 both Courts 
have held that if was proved. Upon the 
question of facts there is no further contest. 
The only point at issue before this Court is 
whether the  nagdi rent claimed by the 
plaintiff was in fact sufficiently proved. The 
learned Munsif made a decree atthe rate 
claimed by the plaintiff. The learned Sub- 
ordinate Judge in modification of his decision 
hag given a decree at the rates admitted by 
the defendants. The rent claimed by the 
plaintiff was that recorded on the finally 
published Record of Rights. On a considers- 
tion of the issues of laws and fact involved 
in this ease, the learned Subordinate Judge 
writes: “some reliance has been placed in this 
case on behalf of the plaintiff on the survey 
khatyan (Exhibit 7) but the document 
(Exhibit B) shows that this entry in the 
khatyan is based not on the plaintiff’s papers 
bat on a solehnamah above referred to. 
The khatyan, therefore, cannot help the 
plaintiff. I hold that the solehnamah is in- 
admissible as it has not been registered. 
The jima stated by the defendants may not 
be correct but in this case the plaintiff can 
get a decree only at the rate admitted by 
them, there being no other proof of the 
rental.” The ctreumstances in which this 
solehnamah was held by the Subordinate 
Judge to be inadmissible are that it was a 
document settling the rental of 35 bighas of 
land atan annual rent of Re. 139-2-O0 and that 
it was Bled in a suit in which the only issue 
was what was the rent dus upon 17 bighas of 
land. Cognizance of this agreement was not 
taken by the Court which tried the snit, the 
only decree in the suit baing thatthe suit 
for rent was dismissed, The agreement was 
not registered. J agree with the learned 
Sub-Judge that the solehnamzh was not in 
fact almissible in evidenca, Bat the Record 
of Rights must ba presumed to be correct 
until it is provad by evidence to be in 
eorrect, Tne lewned Subordinate Judge 
bas not fognd that it has been proved to ba 
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incorrect. He has found only that it was 
prepared on the basis of a finding dependent 
upon inadmissible evidence. The evidence 
of the method by which the Settlement 
Officer arrived at this couclusion is not the 
evidence contemplated in section 103 (b) of 
the Bengal Tenaney Act. The evidence 
contemplated in that section is evidence 
amounting to proof of the incorrectness of 
the record itself. The learned Snbordinate 
Judge has specifically stated that the jama 
stated by the defendants may not be correc!; 
there was in fact no direct evidence that the 
Record of Rights was incorrect. The suit 
should have been decreed on the basis of the 
entries contained in that record. 

Theappealis, t erefore, allowed, the dezree 
of the Subordinate Judge is set aside and 
that of the Court of first instance res ored. 
The ccsts of this appeal and of the lower 
Appellate Court will be paid by the res- 
pondents. 

De. Dwarka Nath Mitter (with him Babu 
Nabin Chandra Pal), for the Appellants. 

Babu Probodh Kumar Das for Babu N. O. 
Bordaloi, for the Respondents. 


JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a judg- 
ment of Mr. Justice Roe in a suit for re- 
covery of arrears of rent. One of the 
questions in controversy between the parties 
related to the amount of rent payable in 
cash. The Court of first instance decreed 
the claim in full. The Subordina e Judge 
on appeal modified that decree and allowed 
the plain iff a decree at the rate admitted by 
the defendants. Before the Subordinate 
Judge, as beforethe Trial Court, reliance was 
placed upon á petition of compromise filed 
ing previous suif for arrears of rent. This 
ducument embodied an agreement to pay 
Rs. 139-2 0, as rent for an area of 35 bighas. 
A question was therenpon raised, whether 
the document was admissible in evidence. 
The Trial Court came to the conclusion that 
it was admissible in evidence. The Subordi- 
nate Judge took the contrary view. There 
can be no doubt that the opinion of the 
Subordinate Judge is supported by the de- 
cision of a Full Bench in Lalit Mohan Ghose 
v. Gopuli Ohauk Coal Company 1./mited (1) and 


(1) 12 Ind. Cas. 723 39 C. 284; 14 C. I. J. 411; 
16. W, N. 55, 
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the earlier decision of this Court in Biraj 
Mohimi Dassee vy. Kedar Nath Karmokar (2). 
These cases show that a document which 
embodies a contract for variation of the rent 
payable in respect of a lease is in essence a 
lease and is compulsorily registrable. If it 
is not registered in aceordance with law, it 
is not only, not admissible in evidence, it 
does not even constitute a valid and operative 
contract between the parties. The Sub- 
ordinate Judge accordingly left the petition of 
compromise out of consideration and modified 
the decree of the Court of first instance, On 
appeal to this Court, Mr. Justice Roe 
has held that the plaintiff is entitled 
to succeed on the strength of an 
entry in the Record of Rights. This 
entry, it may be conceded, is, under sub- 
section 3 of section 103B of the Bengal 
Tenancy Act, evidence of the matter referred 
to therein and must be presumed to be 
correct until disproved by evidence to be 
incorrect, The Subordinate Judge held that 
the entry had been proved by evidence to be 
incorrect, when it was shown that the entry 
was based solely on the petition of compro- 
mise which, as we have already explained, 
did not constitute in law, a valid and operative 
contract between the parties, in modification 
of the pre-existing agreement between them. 
Mr. Justice Roe has held that the entry cannot 
be rebutted in this manner, but that other 
evidence must beadduced to prove that the 
entry is incorrect. In our opinion sub-section 
(3) of section 103B need not be interpreted 
in the manner suggested, in fact if it is, as it 
has actually been, established that the only 
evidence wherein the entry wasmade by the 
Settlement Officer does not support his con- 
clusion, thatis the strongest possible proof 
that the entry is incorrect. The party is 
not limited to a particular mode of proof; he 
can prove, aleundi, that the entry isin fact in- 
sorrest but there is no reason why he should 
not achieve the same result by proof that 
the material whereon the Settlement Officer 
„based his decision does not in law justify his 
conclusion as to the relative rights and obli- 
gations of the parties. We are of opinion 
that the view taken by the Subordinate Judge 
is correct and that his decree should not 
have been modified. 


(2) 35 C, 1010; 8 C, L. J. 90; 12 ©. W, N, 854, 
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The result is that this appeal is allowed, the 
decree made by Mr. Justice Roe set aside and 
that of the Subordinate Judge restored with 
costs of two hearings in this Court. 

Appeal allowed. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1434 
or 1916. 

April 27, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

DUNIA LAL CHOUDHURY AND orners— 
Derenvants Nos, 1 AND 2—-APPELLANTS 
VETSUS 
Musammat NOWRATAN KOHR—~— 
PLAINTIFF-—RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 65, 68~—~ 
Mortgage, usufructuary—Dispossession of mortgagee— 
Right to sue for mortgage money. 

Where the dispossession of a usufructuary mort- 
gagee is due to hisown fault he has no remedy 
under section 68 of the Transfer of Property Act. [p. 
807, col, 2. ] 

A usufrnctuary mortgagee who fails to take a 
defence to a suit bya subsequent mortgagee whioh 
would preserve the security is not entitled under 
section 68 of the Transfer of Property Act to gue 
for the mortgage money. [p. 807, col. 1.} 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 6th September 
1916, setting aside a decision of the Munsif, 
Darbhanga, dated the 31st May 1916. 

Mr. Murari Prasad, for the Appellants. 

Mr. Lakshmi Kumar Jha, for the Respond- 
ent. 


JUDGMENT.—The facts set forth in 
the plaint are that thè plaintiff by a 
usufructuary mortgage, dated the 26th 
of Kartik 1294, held 10 bighas of khudkasht 
land and remained in possessicn thereof 
until dispossessed by Indu Narain Jha in 
execution of a decree obtained upon a 
mortgage-bond dated the 30th October 1889, 
which is subsequent to 26th of Kartik 
1294. It is admitted that the plaintiff was 
made a party to the suit brought by Indu. 
It appears from the judgment in that 
suit that he failed to put forward any 
mortgage anterior to the mortgage of 
Indu Narain. That he wasdispossessed by 
Indu Narain has been found as a faot 
by the lower Appellate Court and in oon- 
sequence of that dispossession the lower 
Appellate Court has given a decree for 
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Rs. 500 prinsipal and Rs. 360 interest from 
the date of dispossession. 

There were four defendants in the case. 
Defendants Nos. 3 and 4 have acquiesced in 
tha decree against them which is according 
to an entry made in the finally published 
Record of Rights equal to a half share 
in the mortgage. Defendants Nos. 1 and 2 
appeal. 

Two grounds hava been taken in appeal. 
Firstly, that limitation would run only from 
the date of the mortgage itself. And 
secondly, that no suit would lie in the ciroum- 
stances of the case. 


Section 68 of the Transfer of Property 
Act sets out the grounds upon which a 
usufructuary mortgagee may institute a suit 


for the mortgage money. The last alanse . 


of that section runs: “Where, by any cause 
other than the wrongful act or default of 
the mortgagor or mortgagee, the mortgaged 
property has been wholly or partially de- 
stroyed,......the mortgagee may require the 
mortgagor to give him within a reasonable 
time another sufficient security for his debt, 
and, if the mortgagor fails so to do, may 
sue him for the mortgage money.” And 
section 65, clause (b), runs: “The mortgagor 
will defend, or, if the mortgagee be in posses- 
sion of the mortgaged property, enable 
him to defend the mortgagor’s title 
thereto”. ; 


The qnestion of law involved in this oase 
is whether the usufrastuary mortgagee 
having failed to take a defence to a suit 
by a subsequent mortgagee which would 
presumably have preserved the security, 
he is entitled under section 68 to sue for 
the mortgage money. We are of opinion 
that this question must be answered in 
the negative. Is was open to the plaintiff 
either to contest the right of Indu Narain 
to enter into possession of the property 
upon the basis of his purshase in execa- 
tion or as a party to the suit to apply 
under section 57 of the Act for the depnait 
of a sam sufficient to cover his eucum- 
brauce. He took neither of these actions; 
why he did not do so, is not explained. 
He allowed himself to be turned out when 
he by taking reasonable care in the suit 
against him, might have avoided that 
misfortune. Clearly his dispossession was 
«in 9 large measnre dug to his own default. 


h 


‘their interests, 


Where dispossession of a mortgages is dua 
to the fault of the mortgagee the mortgagee 
has no remedy under section 68. We, there- 
fore, allow this appeal in respect of the 
interest of defendants Nos. 1 and 2 and 
set aside the decree so far as it affects 
Bearing in mind the facts 
of the case and that the defendants Nos. 3 
and 4 have acquiesced in the decree through- 
out we direct that each party bear its own 
costs throughout the litigation. 
Appeal allowed, 





MADRAS HIGH COURT. 
Seconp Civin Appeal No. 842 or 1915. 
February 6, 1917. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 
SATHULA VENKANNA— DEFENDANT 
l No. 1 —APPELLANT 
versus 
NAMUDURI VENKATAKRISHNAYYA 
AND ANOTHER — Derenpant No. 2 AND PLALNeIrR3 


-— RESPONDENTS, 

Limitation Act (IX of 1903), Seh, I, Art. 118 — 
“Certain date’, meaning of-—Suit for specific perform- 
ance of contract to transfer decree on payment of 
decretal amount—Iimitation, commencement of— 
Construction of Act—Certum est quod certum reddi 
potest, applicability of. 

In cases where a right to enforce specific perform- 
ance vests in a third party to whom the ascer. 
tainment of the date on which performance becomes 
due need not necessarily be known, the doctrine 
certum est quod certum reddi potest has no application, 
Lp. 802, col. 2.] 

The Limitation Act operates as a bar to legally 
enforceable claims and it should, therefore, be con- 
strued as much as possible in favour of the person 
whose right is sought to be barred. [p. 809, col 1] 

A agreed with B to transfer to C a certain decree 
in A’s favour, on condition that B paid to A the 
amount due under the decree within six months. B 
paid the sum three days after the lapse of six months, 
In a suit by O against Ato enforce specific per. 
formance of the contract to transfer the decree 
instituted beyond three years from the date fixed 
for payment of the amount by C but within three 

ears from the date when performance was refused: 

Held, that the case fell within the second clause 
of Article 113 of Schedule I of the Limitation Act 
and having been brought within three years from the 
date of refusal of specific performance, it was not 
barred by time. [p. 809, col. 2.] 

Second appeal against the decree of the 
Suhordinate Judge, Cocanada, in Appeal Suit 
No. 82 of 1914, preferred against that of the 
District Munsif, Cocanada, in Original Suit 


No. 714 of 1912. 
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.. Mr.G. Venkataramiah for Mr. V. Ramesam, 
(Government Pleader) for the Appellant. 

Mr. df. Patanjali Sastri for Mr. P. Narayana- 
murthi, for the Respondents. 


J ODQMENT.—This appeal arises out of a 
suit instituted by the plaintiff to compel the 
Ist defendant to execute a duly registered 
trausfer in respect of a decree in a suit, Origi- 
nal Suit No. 364 of 1904. The lst defendant 
-was the holder of this decree and he had by 
an agreement, Exhibit F, made with one 
Jayanti Venkayya, (the second defendant) 
agreed that on Jayanti Venkayya paying to 
him the amount of that decree he would 
transfer the decree to the plaintiff. The par- 
ticular clauses of that agreement which ars 
important are to the following effect: (1) 
the amount was to be paid within six months; 
(2) the transfer in favour of the present 
plaintiff was to be made as soon as the 
amount in respect of the razinamah was paid. 
It is to enforce this latter clause that the 
suit is brought. No ‘point has been taken 
thatit was not open to the plaintiff, not a 
party to the contract, to bring a suit for 
specific performance; so we must deal with it 
as if that right did vest in him. The lower 
Appellate Court has held that the suit is 
primarily barred under Article 113 of the 
Limitation Act, but that the circumstances 
under which the lst defendant received the 
money from the 2nd defendant constituted 
him a trustee for the plaintiff within the 
meaning of section 10 of the Limitation Act, 
and it, therefore, held that the suit was not 
barred. Before us this contention was not 
relied on by the respondent and we think 
rightly, for it would bə quite impossible to 
bring this case within the language of that 
section. But it has been urged by the res- 
pondent that the contract does not contain the 
date fixed for the performance and that the 
second clause “when the plaintiff has notice 
that performance is refused” is’ the starting 
-point for limitation and that, therefore, the 
suit is not barred. For the appellant it is 
contended that the date is fixed for the per- 
formance and the suit is out of time. Ad- 
mittedly of course no specific date was fixed; 
and the question that remains is whether it 
is possible in these circumstanszes to apply 
the dovtrine certum est quod certum redi potest, 
an aa to bring the case within the Article, 
A very careful argument has been addressed 


to us by both sides. We have been strongly 
pressed with the decisions of the Privy Coun- 
cil in Juggomohun Ghose v. Manickchund (1) 
and of the Court of Qaeen’s Banch iù 
Merchant Shipping Oo. v. Armitage (2) and 
London Chatham and Dover Railway Uo. v. 
South Eastern Railway Co. (3). These deci- 
sions turned on the construction of the 
Interest Act which is ag follows, that upon 
all debts or sums certain payable at a certain 
time the jury on the trial of any issue 
may allow interest” There is no doubt that 
the Privy Council in dealing with this 
clause has given a very restricted meaning 
to it, and their Lordships gave their 
reasons for so deciding at great length. 
They point out that the sam may never 
be due and that even if due it is uncer- 
tain in amount at the time of the con- 
tract aud it necessarily follows of course 
that the amount which will be payable for 
interest will be equally uncertain. They 
also point ont that this provision is an 
alteration of the Common Law and is in 
its nature penal and for these reasons, 
they constrned the Act strictly. 

The case of Merchant Shipping Oo. v. 
Ars itage (2) was argued before the 
Exchequer Chamber and the decision that 
there was no principal sum payable at a time 
certain on which interest could run was 
given by the Court after the decision on 
the main question ia respect of which the 
cise is really reported. No reasons are 
given by the learned Judges for that 
decision. lt appears that about the same 
time the opposite view was taken by 
the Court of Queen’s Bench in a case 
reported as Duncomle v. Brighton Club ant 
Norfolk Hotel Co. (4). Their Lordships 
did not cunsider the policy of the Act but 
eonfined themselves to applying the dco- 
trine of cerium est in its entirety. They 
quote and follow the language of Lord 
Kenyon in an old case which language is 
reproduced as being a correct exposition of 
the dostrine in Broom’s Legal Maxims, vide 


page 479. That language certainly 13 in 
(1) 7 M. L A. 26%; 4 W. R. (P.C.) 8 19E. R. 303; 
1 Suth. P. ©. J. 257; 1 Sar P O. J. 631. 
(2) (1874) YO. B. 99; 43 L. J. Q. B. 24; 29 L., T. 
803, - 


(3) (1898) A. 0. 429 63 L. J.Uh. 93; t R. 275; 69 L. 
T, 637; 68 J, P. 36. 

(4) (1875) 10 Q. B. 371; 44 L. J. Q. B.216, 3? L. 1. 
863; 23 W, R. 795, j 
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“the widest terms, for it applies: the maxim 
whether the time can be ascertained ‘by 
any process of computation at the time the 
contract is madé or whether it canrot. I 
will quote a few -words: “That certainly 
need not be ascertained at the time; for if, 
jn the flaxion of time, a day will arrive 
which will make it certain, that is suf- 
cient,’ As; if a lease be granted for 2! years, 
after three lives in being, though it is 
uncertain at first when that term will 
commence, because those lives are in being, 
yet when they dieit is reduced to a certainty 
‘and zd certum est quot certum reddi potest.” 
We have, therefore, a clear conflict on the 
language of the Interest Act. 

Now we have not to decide this question 
on the construction of that Act, and we must 
bear in mind the essential difference 
between the Interest Act and the Limita- 
tion Act. As pointed ontin the Privy Council 
ease, the Interest Act is penal and imposes 
a higher liability than was known to com- 
mon law. It should, therefore, be construed 
strictly. On the other hand, the Limitation 
Act is one which operates as a bar to a 
elaim which is legally enforceable, and it 
should, therefore, be construed as much as 
posstble in favour of the person whose 
right is sought to be barred. There are 
indications that the Courts of this country 
have been inclined to give a liberal applica- 
tion to the language in Article 113. The 
case in Muhi ud din Ahmad Khan v. Majlis 
Rat (5) is one case. The decision of Mr. 
Justice Boddam in Pindiprolu Sooraparaju 
y. Findiprolu Veerabhadrudu (6) ig another. 
We do not think it necessary, however, to 
express a final opinion on this point be- 
‘cause in this ease there is an element 
which seems to us to render the doctrine 
inapplisable. it may be that it is right to 
apply the doctrine fully between the actual 
parties to the contrast who would gat the 
benéfit and be subject to the liabilities 
under the contract and to whom, therefore, 
the payment of the money would be on 
a certain date, some time or other to their 
knowledge. But in cases where a person 
is efititled to bring a suit on the contract 
who may not and need not, and very 


likely may not be aware of the da'e be- 
(5) 6 A. 231; A. W. N. (1884, 42; 3 Ind. Dee. (N. s.) 
837. 
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coming fixed, we cannot think that the 
doctrine will apply. Taking this case for 
instance the second defendant was bound to 
pay the amount within six months*to the 
ist defendant, and on the date of that 
payment the Ist defendant was bound to 
transfer the property to the plaintiff. He 
might have paid if within two days; and the 
plaintiff need not bave known anything about 
it. He might have paid it, asin fact he 
did, three days after the due date and the 
plaintiff might not have known anything about 
it. He might not have paid it till years after 
theduedate and the lst defendant might have 
accepted payment and the plaintiff might not 
have known anything about it. It seems 
to us, therefore, that in cases where a right 
to enforce specific performance vests ‘in a 
third party to whom the ascertainment of 
the date need not necessarily be known, the 
doctrine certum est quod cerium reddi 
potest can have no application. We, there- 
fore, on this narrow ground alone, hold that 
the suit is not barred by reason of the first 
part of Article 113 and that as he is within 
time under the second part of the Article, 
the_ claim is not barred. It is admitted that 


there is no defence on the merits. The’ 
appeal will, therefore, be dismissed with 
costs. 
i Appeal dismissed. 
V.R.P. 


PUNJAB CHIEF COURT. 
Seconp Civiu APPE 11, No. 484 or 1916, 
Fabruary 5, 1917, 

Present:—Sir Donald Johnstone Kr., Chiof 
Judge, and Mr Justice Shah Din. 
KUNDAN LAL — Derenpant—Appecpant 
LETEUS 
SHADI RAM AND OTHERS— PLAINTIPES — 
RESPONDENTS. 

Provincial Insolvency Act (II of 1907), s 18— 
Buit to establish right to property—Property sold by 
Recetver— Receiver, whether necessary party Court, 
permission of. 

In a suit to establish title to property which has 
already been sold by the Receiver, it is not necessary 
to join tho latter asa party defendant, and the 
mere fact that his name is on the record as a defend- 
ant is not sufficient to defeat the plaintiff's claim 


‘onthe ground that the permission of the Insolvency 


Conrt has not been obtained for thi prosecytion of 
the claim. 
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Second appeal from the: decree of the 
Divisional Judge, Ambala, dated the 2nd 
February 1914. 

Bakhshi Tek Ohand, for the Appel-ant. 

Lala Dharam Das Suri, for the Respond- 
ents. 

JUDGMENT.—The facts of this case are 
stated in the judgment of the Mansif and 
it is unnecessary to repeat them here. 
The Munsif was of opinion that the 
Receiver of the insolyent’s estate who had 
been appointed by the Listrict Judge when 
_the order of adjudication was made was a 
necessary party in this litigation; and that 
since he could not be impleaded as a de- 
fendant without the previons permission of 
the Insolvency Court, which had not been 
obtained by the plaintiffs, the suit must 
be dismissed as being not maintainable. 
The suit was dismissed accordingly. On 
appeal the learned Divisional Judge held 
that the suit was not bad because sanction 
for the institution of the suit had not been 
given by thé Insolyency Court; and he 
accordingly reversed the decision of the 
Munif on the preliminary point and re- 
manded the suit for a freshdecision under 
Order XL‘, rule 23, Civil Prosedure Code. 

The sole question before ùs in this appeal 
is whether or not the Receiver was a 
necessary party to the suit; forif he was 
a necessary party, the suit could mot, 
as we have held to-day in our judgment 
in Muhammad Umar v. Munshi Ram (1), be 
proceeded with, so far as the Receiver is 
concerned, without the leave of the insolvency 
Court that had appointed him. 


After hearing arguments and referring 
to the record, we are of opinion that the 
Receiver was not a necessary party to 
this litigation. The record shows that 
before the plaintiffs brought their suit the 
Receiver had sold the land in dispute to 
Kundan and Relu, defendants Nos. 1 and 
2, and, therefore, whatever legal interest the 
Receiver had in the land as such Receiver 
under the Provincial Insolvency Act had 
ceased „to exist. As he had no subsisting 
interest in the subject-matter of the suit 
at the time when the present claim was 
made, it was perfectly unnecessary for the 
plaintifs to make him a party defendant, 


(1) 41 Ind. Cas. 802; 54 P. R, 1917, 
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and the mere fact that his nameis on the 
record is insufficient to defeat the plaintiff's . 
claim on the ground that the permission 
of the Insolvency Court for the prosecution 
of the claim had not been obtained. On 
this ground we maintain the Divisional 
Judge’s order of remand and dismiss this 
appeal with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civit Rous No. 510 or 1916. 
August 11, 1916, 

Present: —Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. 
DEBENDRA NATH DE AND OTHERS— 
PETITIONERS 
versus 


TULSIMONI DASI~ Opposite Parry, 

Land Acquisition Act (I of 1894), s. 32—Com. 
pensation money invested under provisions of section— 
Special Judge, power of, to deal with questions of appli- 
cation of money—Hindwu widow, right of, to get fund 
invested — Burden of proof. 

The sum awarded as compensation for land 
acquired under the Land Acquisition Act, which is 
invested in Government securities under the pro- 
visions of section 32 of the Act, remains in the 
custody of the Special Judge, so that he is competent 
to dea with the question of its application. [p. 81}, 
col 1. 

Consequently, he is the proper officer to deter. 
mine whether any portion of the fund so invested 
should be made over to the widow of the person to 
whose estate the land acquired belonged and for 
this purpose to investigate whether contingencies 
have happened which entitle the widow to make an 
absolute alienation of the fund. [p. 811, col. 2] 


Where the widow applies to the Special Judge for 
portions of the fund so invested it is incumbent upon 
her in the first instance to establish that events 
have happened which entitle her to spend either in 
whole or in part the fund in the custody of the Court. 
When she has satisfied the Court that such events 
have happened the burden of proof shifts to the 
reversioners to meet her allegations. [p 811, col. 2] 


Section 32 of the Land Acquisition Act contem- 
plates the application of the compensation money 
in the purchase of other lands, which when acquired 
must become additions to the estate of the full 
owner from whom the widow derives title. But an 
application of the money to save a land comprised 
in the estate inherited by the widow from her hus- 
band, from an impending sale, is not an investment 
“in the purchase of other lands” within the meaning 
of that section. [p. 812, col. 1.] 
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Rule against an order of the Land 
Acquisition Judge, 24-Pergannahs, dated the 
17th June, 1916. 

Babus Sib Ohunder Palit and Hit Lal 
Guha, for the Petitioners. 

. Dr. Dwarka Nath Mitter, for the Opposite 
Party. 

JUDGMENT,—~We are invited in this 
Rule to set aside an order, made by a 
Special Judge under the Land Acquisition 
Act, for the disposal of a portion of a 
fund in his custody which had been invested 
in Government securities under section 32. 
It appears that land which formed at one 
time part of the estate of one Khagendra 
Nath Dey and had, after his death, vested 
in his childless widow Talsimoni Dasi was 
acquired under the Land Acquisition Act. 
The sum awarded as compensation was 
accordingly invested in Government securities 
under the provisions of section 32. The 
widow has now applied to the Land 
Acquisition Judge to take steps to sell a 
portion of the Government securities in 
order to enable her to satisfy a charge 
created by a Receiver on land comprised 
in the estate inherited by her from her 
husband. Notice of this application was 
served upon the reversioners who entered 
appearance and objected. The Land Acquisi- 
tion Judge thereupon heard the objections 
and overruled them. Weare now invited 
to set aside this order on two grounds: 
first, that the Land Acquisition Judge had 
no jurisdiction to entertain the application 
of the widow; and secondly, that, if he had 
jurisdiction, he should not have made the 


order without enquiry into the truth of 
the allegations made by her. In our 
opinion, the first contention is not well 


founded but the second must prevail, 

As regards the first objection, we observe 
that the principle applicable to cases of this 
character was explained by this Court in 
Mrinalini Dasi vy. Abinash Ohunder Dutt (1) 
and Kamini Debt v. Promotho Nath Mookerjee 
(2). These cases show that as the fund is in 
the custody of the Special Judge, be is 
competent to deal with the question of its 
application. There is no controversy that 
the Special Judge is competent to apply 


(1) 6 Ind. Cas, 508; 11 C, L. J. 583; 14 0. W.N. 
1024, 
-. (8) 10 Ind. Cas, 491; 13 Ç, L. J. 597; 89 C. 33, 
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the fund in the purchase of other lands 
or in payment to a person who has become 
absolutely entitled thereto. Such authority, 
however, implies a power to make 
an enquiry. There is no foundation for the 
contention that the application should have 
been made to the District Judge. If the 
land had not been acquired for publie 
purposes, it would have been open to the 
widow to alienate the same on the allega- 
tion of legal necessity without the per- 
mission of the District Judge. No doubt 
in such an evant the purchaser would 
have taken the property subject to the 
inevitable risk of a challenge from the 
reversioners when the succession should 
open out, The land, however, has been 
converted into money and is in the custody 
of the, Special Judge; he is consequently 
the proper officer to determine whether 
any portion of the fund should be made 
over to the widow and for this purpose 
to investigate whether sontingencies have 
happened which entitle the widow to make 
an absolute alienation of the fund. The 
first objection consequently fails, 


As regards the second objection, it is 
plain that the Special Judge should have 
taken evidence to determine judicially 
whether the allegations of the widow are 
or are not well founded on fact. The 
orders recorded in the order sheet seem 
to indicate that the view which found 
favour .with the Special Judge was that the 
burden lay upon the reversioners to sub- 
stantiate their objeations. The true position, 
however, as explained in the case of Kamini 
Debi v. Promotho Nath Mookerjee (2) is that it 
is incumbent upon the widow in the first 
instance to establish that events have hap- 
pened which entitle her to spend either in 
whole or in part the fund in the oustody of 
the Court. When she has satisfied the 
Court that such events have happened, the 
burden, no doubt, shifts upon the rever- 
sioners to meet her allegations. Reliance, 
however, was placed on behalf of the widow 
upon the decision in In re Pfleger (8) to 
show that it was competent to the Special 
Judge ‘to apply the funds in the purchase 
of other lands and that in the case before 
us, the application in’ substance invited 


(3) (1868) 6 Eq. 426, 
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the Special Judge to take action in this 
direction. In oar opinion, this contention 
is ingenions but unsound. What section 
32 contemplates is the application of the 
compensation money in the purchase of 
otber lands. Bat these lands when acquired 
must become additions to the estate of the 
full owner from whom tho widow derives 
title. The substance of the transaction 
proposed here, on the other hand, is that 
a portion of thé fund should be applied 
to discharge a birden which has been 
imposed up -n another portim of the estate 
of the husband of the lady. 
put forward is that if the charge is not 
so satisfied, the property ensumbered would 
bé sold and woull pass ont of the hands 
of the widow. But if the funds in the 
custody of the Special Judga are applied 
to saye the property from impending sale, 
the result clearly is, not “the investment 
of money in the purchase of other lands,” 
but the satisfaction of a charge imposed 
upon another portion of the estate. This, in 
‘our opinion, could never have been iutended 
by the framers of section 32 as an ʻio- 
vestment,’ 
The result is that this Rule is mada 
absolate and the order cf the Special Judge 
discharged. The record will be returned 
to him in order that he may hold an 
enquiry into the truth of the allegations 
made by the widow and to determine 
whether circumstances have arisen which 
juatify an alienation hy the widow for legal 
necessity. If a case of legal neasssity is 
made out the Special Judge will make 
an order for the proposed application of 
the fund in his custody; otherwise, the 
application must be dismissed. There will 
be no order for the costs of this Rule 


Rule made absolute, Case remunded, 
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PATNA HIGH COURT. 
Seconp Civi Appear No. 515 cr 1916. 
June 21, 1917. 

Present: — Mr, Janes Chapman and 
Mr. Jastice dwala Prasad. 


SUKHDEO DASS ano oraers.- APPELLANTS 
VETSUS 
MANGAL CHAND AND ANOTHÈR 
RESLONDENTS, 


Contract Act (IX of 1872), s, 283—Consideration, 
illegal - Agreenent not to prosecute for non-com pound- 
able offence — Prosecution, threat of, effect of. 

Where the consideration foran ugréement is a 
promise not to prosecnte for an offence which is not 
rompoundable, the agreement is not enforceable by 
law; bat this limitation of freedom of contract should 
only ba enforced where it is quite clear that the 
consideration for the agreement was such an illegal 
promise Whereon a mere threat to prosecute or 
an apprehension that prosecution would take place 
an agreement las been come to, this threat or 
apprehension is nob sufficient to vitiate the agrec- 
ment. The distinction - in such cases between the 
motive for coming to an.agreement and the actual 
consideration for the agreement itself must be kept 


carefully in view and this care must particularly be 
_ exercised ina ease where there is a civil lability 


already existing and which is discharged or remitted 
by the agreement. [p. 813, col. 2 ] 


Appeal against a decision of the Pi sirat 
Judge, Muzaffarpur, dated the 7th February 
1914, reversing that of the Munsif, Mezaffar- 
por, dated the llth September 1915 


Narayan Sinha and 
for the Appel- 


Purn ndu 
Chandra Sinha, 


Messrs 
Naresh 
lants, 

Mr. Baikuntha 


pondents, 


Nath Mitter, for the Res- 
JUDGMENT. 

CHAPMAN, J.—This appeal arises out of 

a suit upon a hand note, the sum claimed 

being , Rs. 575-149 with interest amount- 


ing to Rs. 1 6-13-6. The defence was a 
defence cf accord and satisfaction. The 
defendant's case was that a sum of 


Rs. 933 10.0 was due to them from one 
Muni Lal, a relation of the plaintiffs, who 
had been the defendant’s gomashta, that 
they semitted Rs, 333.100 from this sum 
due from Muni Lal and agreed with the 
plaintiffs that t!e balance of Rs. 609 due 
to them from Muni Lal should be set off 
the defendants 
to the plaintiffs under the hand-note, that 
at the time of this agreement Rs. 83-12-3 
was paid by tne defendants to the plaint- 
iffs as the balance due from them, . and 
that upon ‘the recéipt: of this sim the | 
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plaintiffs agreed that what was due under 
the bard note should be treated as dis- 
charged. 

The Munsif did not believe this story 
of accord and satisfaction and deereed the 
suit. Jn appeal the learned District Judge 
differed from the finding of the Munsif 
and has held that the allegation of accord 
and satisfaction has been proved. ` 

The first contention before us is that the 
consideration which was accepted towards 
satisfaction of the debt due upon the hand 
note was not a legal consideration inas: 
much as it amounted to a promise not to 
proseente Muni Lall criminally and, there- 
fore, the learned District Judge has erred 
in giving effect to this accord and satis- 
faction. 

For the purpose of disposing of this 
point, we gave the appellants opportunity 
to Jay before us the evidence in regard to if, 
there being no reference toitin the judgment 
of the learned District Judge. The evidence 
which has been placed before us on this point 
consists first of a recital. in the document 
which purported to ba the record of the 
agreement of accord and satisfaction. This 
recital is to this effect: — 

“Muni Lall Marwari, who is my near 
relation, 7.¢, my own sarhu, was gomashta 
of Mangal Chand Jagar Nath Prasad 
from a long time; he has dishonestly ap- 
propriated under bahi khata the sum of 
Rs, 933 10-0 belonging to Mangal Chand 
Jagar Nath Prasad aforesaid. When on 
seeing bahi khata and on testing the same 
this was evidenced, Mangal Chand Jagar 
Nath Prasad became ready to in- 
stitutes nalis in Court against Muni Lall 
aforesaid. If nalis be made Muni Lall 
aforesaid will become very much harassed 
and disgraced, For this reason and inas- 
much as heis my pear relation I have 
compromised.” 


We have been asked to read with this 
recital the evidence of the defendant Jagar 
Nath Prasad to this effect: 


“Muni al was my gomashtu. He 
misappropriated Rs, $33-100 from my 
shop. When I intended to bring a crimi- 
nal case against Muni Lal for misappro- 
priation, he brought Ram Sarup Raw, one 
of the plaintiffs, who is his sarhu, to 
egttle the matter.” Tho matter was referred 
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to and was in fact subsequently cettled 
by a parchayet and so far as the evidence 
is concerned there is ro evidence’ that 
anything was said at that panchazet about 
ihe intention to criminally prosecute Mani 
Lal. Where the consideration for an agree- 
ment is a promise uot to prosecute for 
an cffence, which is not compoundable, 
the agreement is not enforceable by law, 
but this limitation of freedom of contract 
should only be enforced where it is quite 
clearthat the consideration for the agree- 
ment was such an illegal promise. When on 
a mere threat to prosecute or on an ap- 
prehension that proseeution would take place 
an agreement has been come to, this threat or 
apprehension is not sufficient to vitiate 
the agreement. The distinction in such 
eases between the motive for coming to an 
agreement and the actual consideration for 
the agreement itself must be kept curefnully 
in view and this care must he particularly 
exercised in a case where there isa civil 
liability already existing and which is 
discharged or remitted by the agreement. 
Arplying these considerations to the present 
case, Tam not satisfiedthat the consideration, 
using the term in its strict sense, for this 
agreement was a promise not to prosecute 
Muni Lal for embezzlement. lt may he 
that Muni Lal's relations, the plaintiffs, 
were kd to enter into this agreement by 
a fear that their relation would be cri- 
minally prosecuted, but that does not mean 
that the consideration for the agreement 
into which they entered was a promise 
not to prosecute Muni Lal. In fact there 
ig no evidence that any such promise was 
made. The agreement is susceptible of 
the explanation that Muni Lal was 
released from civil liability by this dis- 
charge 

The judgment of the learned District 
Judge has heen assailed upon another 
ground, that is, that he bas not properly 
dealt with the evidence. The judgment 
cerlainly is too shcrt for a good judgment 
upon the evidence in this case and it is not 
without diffculty that we have been able 
to justify some of the statements made 
in the judgment. The statement that “the 
fast of embezzlement by the gomashta is 
clearly proved’ hassome basis on the evi- 
dence of Mani Lal where he says that he 
left the shop of the defendant with some cf 


S14 
AHMAD V, SAMAND, 


his accounts incomplete. The statement that 
the fact ‘of embezzlement was found to be 
proved by the learned Munsif—almost 
amounts to a mis-statement, What the 
learned Munsif found was that the amount 
claimed and alleged to be due from Mani 
Lal was not due from him, though the Munsif 
says that something was due from Muni 
Lal. The learned District Judge says that 
the witnesses are men of good standing 
and entirely unconnected with either party. 
The Munsif, by reference apparently to the 
baht khata, notices that two of the witnesses 
were debtors of the defendants, but the learn- 
ed Judge’s remark upon the point is suscep- 
tible of justification from the fact thatout of 
these witnesses two were cross-examined on 
this point, otherwise than by a suggestion 
that they were defendant’s customers. 

The learned District Judge’s judgment is 
somewhat near the line at which wein- 
terfere with judgments which are based upon 
misconception or mis-statementof the evi- 
dence, but in the present case, I am not pre- 
pared to say that mis-statements, such as 
there are in the judgment, have overstepped 
the line, and I am not prepared to set aside 
the judgment on this ground. The result is 
that the appeal is dismissed with costs. 

Jwala PRASAD, J.—I entirely agree. 


we al Appeal dismissed: 


PUNJAB CHIEF COURT. 

Seconp Oivin APPBAL No. 884 or 1915. 
February 7, 1917. 
Sir Donald Johnstone, Kr., 

Chief Judge. 

AHMAD— PLAINTIFF —APPELLANT 
CETSUS 
SAMAND AND OTHERS.— DEFENDANTS— 
RESPONDENTS, 

Custom—Alienation — Mukarraridari rights—Tar- 
khans of Mauza Bhangi, Attock District—Necessity. 

Tarkhans of Mauza Bhangi, Attock District, are 
governed by the ordinary agricultural custom and 
among them a mukarraridar cannot sell his holding 
except for valid necessity even where the vendee is 
the representative of the superior landlord who 
created the mukarraridari rights. [p. 815, col. 1.] 

Umar-ud-Din v. Janto, 101 P. R. 1906: 156 P. L. R. 
1906, Abdul Hakim v. Musammat Bilochni, 47 P. R, 
1900; P. L, R, 1900 p. 381, distinguished. 


Presenti: — 


INDIAN ÒABES, 
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Second appeal from the decree of the 
District Judge, Attock, dated the 22nd 
January 1915. i 

Mr, Muhammad Rafi, for the Appellant. 

Messrs. Muhammad Din and L, M. Datta, 
for the Respondents. 


JOUDGMENT.—tThe land in suitin this 
case consists of three khasra numbers, the 
old numbers being 16,15 and 18 and the 
new numbers 18, 17 and 20, respectively. 
Defendant No. 1, father of plaintiff, sold these 
numbers for Rs. 700 to the other defendants. 
The plaintiff, asserting that the land is 
ancestral and that his family follow 
Customary Law, claims that the sale is 
invalid against him for want of considera- 
tion and “necessity”. The defendants Nos. 2 
and 3 pleaded that there was consideration 
and necessity” and that the land was 
not ancestral gua the plaintiff, and that 
defendant No. 1, being a mukarraridar, 
had absolute power of selling his rights 
whether “necessity” existed or not, and in 
addition to these pleas they put in various 
objections of a technical kind which need 
not now be discussed, The first Court held 
that there was consideration and “necessity” 
that the land was ancestral qua the plaintiff 
that the parties were governed by Muham- 
madan Law, and that a mukarraridar had 
absolute power of sale; and on these findings 
it dismissed the plaintiff’s claim with costs.. 
The lower Appellate Court rejected the appeal 
but on different grounds holding that the 
land is not ancestral, tbat necessity and con- 
sideration are not proved, trat the parties do 
not follow Muhammadan Law but custom, and 
that the mukarraridar had not unrestricted 
powers of alienation. It follows that’ thé 
lower Appellate Court, but for ‘its finding 
on the question of the ancestral rature of the 
land, would have given plaintiff a deoree. 

On second appeal being made’ to this 
Court, it appeared to me that the inquiry 
regarding the nature of the land had been 
so imperfect as to warrant further investiga- 
tion. This further inquiry, the result of 
which has now come to hand, makes it quite 
clear that the land is ancestral, having been 
undoubtedly held by the plaintiff’s grand- 
father, Mohkam Din. Taking the lower 
Appellate Courts judgment with this 
correation, I think the natural result would 
be to give plaintiff a decree in full, and hm 
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my opinion this isthe proper course for me 
to take. No doubt in argument before me 
defetidant’s Counsel again asserts that the 
parties follow not custom but Muhammadan 
Law, and he quotes in support of this 
Abdul Hokim v. Musammat Bilochni (1)- and 
Umar-ud-Din v. Janto (2). The former, 
however, is @case of Tarkhans living in 
Multan City and definitely found to be non- 
agriculturists; and the saseof 1906 is from 
the well known village of Kotli Goharan in 
the Sialkot District, a village in which there 
is no agricultural land at all, the property 
in question being a house and a vacant, site 
and the compact body of Lohars who own 
that village being emphatically non-agricul- 
turists. lt 15 obvious that these rulings 
do not hélp the defendants in any way. I, 
therefore, agree with the lower Appellate 
Court that the parties do follow ordinary 
agricultural custom. 

The next point taken is that, irasmuch as 
the vendor was a sort of tenant, če, a 
mukarraridar, therefore, the suit is insompe- 
tent, but a reference to ruling Gauhra v. Har 
Bhaj (3) and to the Gazetteer of the Attock 
District of 1907, page: 223, makes it quite 
clear that, whatever a mukarraridar may 
really be, he is cerfamly not an occupanoy 
tenant, and, therefore, none of the principles 
that havé,been laid down regarding aliena- 
tions by an. occupancy tenant, have any 
bearing on the case. No doubt one of 
these khasra numbers, namely, No. 17 
(old 15), bas been sold to the representatives 
of the superior proprietors who created the 
mukarraridart rights ; but I am unable to see 
how this really affects the question. In the 
ruling of 1905, referred to above, the reason 
why a reversioner was not allowed to contest 
a sale toa landlord of mukarraridar: rights 
was that in the wajzb-ul-arz of that parti- 
cular village the landlord was given a special 
right of pre-emption. There is nothing of 
this kind in the present case. 

Lastly, defendants’ Counsel argues that 
cousideration and “necessity” are proved. 
Whether tbis is strictly so or not there can 
be no doubt about the finding of the lower 
Appellate Court. The only important 
item in the purchase money is the sum 


(1) 47 P. R. 1900; P. L. R. 1900 p. 381. 
(2) 161 P. B. 1906; 156 P. L. R. 1906. 
e (3) 16 P, R. 1905; 41 P. L. R, 1905. 
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of Rs. 500 said to have been paid to one 
Achal Singh on a mortgage. Some oral 
evidence was produced by the defendants 
as to this matter, but the mortgage deed was 
not produced. Apparently no documentary 
evidence is forthcoming. The first Court 
believed tbat evidence but the lower 
Appellate Court refused to sseept it. The 
finding, therefore, is mere'y a finding of fact 
and canvot be argued in second appeal. 

For these reasons, I decree plaintiff's claim 
in full with costs. ; 


Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 214 or 1917, 
Present: — Mr. Justice Walmsley and 
- Mr. Justice Greaves. 
KEDAR NATH MANA-—JUDGMENT-DEBTOR 
— APPELLANT 
VETSUS 
JOGENDRA NATH DAS—DECREB-HOLDER 
— RESPONDENT. 

Presidency Small Cause Courts Act (XV of 1882), s. 
31 (b)—Decrec, transfer of, for execution by Small 
Cause Court to Munsif direct, legality of— Mistake, 
clerical, in name of decree-holder in copy of decree 
transmitted, whether of consequence. 

The transfer by a Presidency Small Cause Court of 
its decree for execution to a Munsif direct without 
intervention of the District Judge is perfectly good 
under section 31 (b) of the Presidency Small Oause 
Courts Act. [p. 816, col. 2.] 

Where in the copy ofa decree transmitted for 
execution and the certificate of transfer, the name of 
the decree-holder was written as Benode Behari Das 
in the place of Benode Behari Bose, the correct name: 

Held, that it was apparently a mere clerical mistake 
and was of no consequence, [p. 816, col. 1.] 


Appeal against the order of the Sub- 
ordinate Judge, first Court, Hooghly, dated 
the 30th April 1917, affirming that of the 
Munsif first Court, Uluberia, dated the 8th 
January 1917. 


Babu Sarodu Charan Maity, for the Appel- 
lant. 


Babu Astranjan Ohatterjee (with him Bab 
Panchanan Ghose), for the Respondent, 
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JUDGMENT.—This appeal arises out of 
the following circumstances. Ons Benode 
Behari Bose obtained a decree in the 
Presidency Small Cause Court against the 
appellant and subsequently sold this decree 
to one Jogendra Nath Das. At the instance 
of Jogendra Nath Dass -the decree of the 
Small Cause Court was transferred for exe- 
gution to the Munsif at Uluberia. Before 
the Munsif three objections were taken 
and they were all overruled by him, There 
‘was an appeal to the Subordinate Judge 
but that was dismissed. The first objection 
taken in this Court is that in the certificate, 
as also in the copy of the decree, the name 
of Benode Behari Das was written in place 
of Benode Behari Bose. This apparently 
was merely a clerical error and is of no 
consequence. 


The second objection relates to the notice 
of assignment. Tbe objections that were 
pressed in both the lower Courts were 
of an entirely different nature. We cannot, 
therefore, go into the question ;egarding the 
notice of assignment, 


The third point is as follows. The 
decree was sent by the Small Cause Court 
direct to the Munsif without the iater- 
vention of the District Judge. It is said 
that this ‘is an error and in consequence 
the subsequent proceedings will not merely 
be irregular bat utterly void, and onr 
attention has been drawn to the case of 
‘Debi Dial Sahu v. Maharaj Singh (1). Bat 
under section 31 (b) of the Presidency Small 
Cause Courts Act it is laid dowr that the 
Court may in all other cases (that is to 
say, other than the cases where execution 
is sought against immoveable property situate 
within the local limits of a High Court) 
send the decree for execution to any Civil 
Court within the local limits of whose 
‘qurisdiction any immoveable property of the 
judgment-debtor may be found. The Small 
Cause Court at Calcutta reads that section as 
meaning that the provision of Order XXI, 
rule 5, of the Code of Oivil Procedure, 
which requires that when the decree is 
transferred to another Court for execution 
that decree should be sent in the first 
instance to the District Judge, does not apply 


“(1) 22 C. 764; 11 Ind. Dec. (N. s.) 507. 
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to the decrees of Presidency Small Cause 
Courts and the printed notice which accom- 
panies the decree sent forexecution invites 
the attention of the Court to which the 
decree is transferred to the fact that Order 
KAT, rule 5 does not apply. Ido not, of course, 
suggest that this statement by the Small 
Cause Court, has any legal effect, but I 
mention it merely to sbow that in sending 
the decree direct to the Munsif the Small 
Cause Court was following its usual practice. 
Looking at section 31 (b). I cannot myself 
understand why there should be such a 
clause if if did not mean that the procedure 
of the Small Cause Court was put on 
a different footing from that of other Courts 
in the matter of transferring decrees for 
execution. The question is one which does 
not appear to have beendiscussed on many 
occasions; but in the case of Shamsunder 
Saha v, Anath Bandhu Saha (2) reference 
is made to this point and it appears to 
me that the proper interpretation to be 
put upon the judgment delivered by the 
late Chief Justice is that he held in that 
oase that the transfer of the decree to the 
Munsif direct was perfectly good under 
section 31 (b) of the Presidency Small Cause 
Courts Act-and that the incompetency -of 
the Munsif in that case sprang solely from 
the fact that his pecuniary jurisdiction 
was not large enough to cover the decree 
sent to him. On the anthority of this 
ruling as also upon what appears to be 
the plain meaning of section 31 (b), I think 
that the objection is not tenable. I must 
add that the learned Yakil has expressly 
withdrawn the argument that the Munsif 
had not territorial jurisdiction to deal with 
the decree. lam of opinion that the appeal 
should be dismissed with costs. I assess 
the hearing fee at two gold mohurs, 
Appeal dismissed. 


(2) 6 Ind. Cas. 97; 37 C. 574; 140. W. N. 662. 
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CALCUTTA HIGH COURT. 
Cavatnay, Revision No. 615 or 1917, 
f June 29, 1917. 
Presant:— Mr. Justice Teunon and 
Justice Sir Shamsul Huda, Kr. 
WAZUDDI~—Comprainant 
l PETITIONER 
versus 


RAHILMUDDI AND orsers—Accussep— 


Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Acquittal — Application by private person to set aside 
acquittal — High Court, interference by—Cattle Trespass 
Act {I of 1871), s. 10— Seizure of cattle for coercing 
owner to pay vent for grazing, whether ofence— Theft. 

Per Teunon, J.—No hard and fast rulo should be 
laid down that applications made to the High Court 
by complainants for setting aside acquitials of 
persons who have been charged with tho commission 
of offences are to be discouraged, as that would result 
in tho High Oourt abdicating its functions and, in tho 
present conditions of India, in denial of justice. 
Every such application should be considered on its 
own facts. [p. $17, col. 2.] 

` Per Huda, J.—The practice of the High Court has 
always been to discourage such applications when 
presented on behalf of private parties and this 
practice should not be departed from. [p. 820, col. 1.] 

Per Jewnon, J.—A lessee of grazing land ig entitled, 
under section 10 of the Castle Trespass Act, to 
impound cattle whose owncrs, while obstinately refus- 
ing to come to any arrangement with the lessee or 
to pay the customary or any fee, insist on grazing 
their cattle on the lessee’s pasture. The fact that 
the lessee may hope that in order to prevent the 
impounding, the owners will make a payment, does 
not make the lessee’s conduct unlawful nor converts 
the seizure of the cattle into an attempt at distraint. 
[p. 817, col. 2.3 

Per Huda, J.-Such seizure by the lessee withort 
any intention to take the cattle to a pound for the 
purpose of cvorcing tho owners of the cattle to pay 
the arrears of rent for grazing is clearly illegal and 
amounts to an attempt of theft, which the owners 
arc ontitled to resist by use of force. [p. 820, col, 1.] 


Babus Manmatha Nath Mukerjee, and 
Jatindra Kumar Das Gupta, for the Petitioner. 

Babus Gopal Chandra Das and Brbhuii 
Bhusan Saha, for the Opposite Party. 


JUDGMENT, 

Trevunon, J.—QOn the general question of 
applications made to this Court by complain- 
ants in respect of the acquittal of persons 
whom they have charged with the commis- 
sion of offences I adhere to the views express- 
ed in my dissentient judgment in the case 
reported as Fuujdar Thakur v. Kast Chou- 


dhuri (1) TI need add nothing to ‘what I 
(1) 27 Ind. Cas. 183 190. W. N. 164; 210, L.J. 
68; 16 Or. L. J. 122; 42 C, 612, 
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then said beyond this that to lay down as 
a hard and fast rule that such applications 
are to be discouraged is for this Court to 
abdicate its functions and in present condi- 
tions in India must necessarily result in 
denials of justice. Every such application 
should, in my view, be sonsidered on its 
own facts. 

As to the merits on the evidence of the 
acquittal with which we are now concerned 
it is unnecessary and in my opinion undesir- 
able to express avy desided opinion. 


It is sufficient to show that the decision of 
the Magistrate is vitiated by a series of mis- 


- conceptions which pervade his judgment. 


He has misappreciated the whole of the 
evidence regarding the position of Chawk 
No. 3, and if is not enongh to say that if we 
substitute Fulchara for Chawk No. 3 the 
error is corrected. Thatargument overlooks 
the contention that in Fulechara north of dona 
there is no grazing ground 


Farther, the Magistrate has laboured 
throughout under the impression that the 
lessee of grazing land is not entitled to 
impound cattle whose owner, while obstinately 
refusing tocome to any arrangement with 
the lessee or to pay the customary or any fee, 
yet insist on feeding on the lessee’s pasture. 
This under the provisions of section 10 of the 
Cattle Trespass Act the lessee is clearly 
entitled to do, and the fact that he may hope 
that in order to prevent the impounding the 
owners will make a payment does not make 
the lessee’s conduct annlawful, nor convert the 
seizure, as the Magistrate seems to think, 
into an attempt at distraint. How far this 
misconception of the lessee’s rights, the con- 
seqnent erroneous view that even on his own 
showing the lessee’s conduct was high-handed 
and the gratuitous assumption that pasture 
land is “waste” has coloured and vitiated the 
Magistrate’s estimate of the value of the 
evidence we are not in a position to say. 


There is a large body of positive evidense 
in support of the prosecution case that while 
complainant and his companions were engag- 
ed in rounding up the cattle grazing on the 
lessee’s land the accused and others, some 100 
or more in number, armed with spears, split 
bamboos and lathis assembled and attacked 
them, with the result that sevenof the com- 
plainants’ party were injured. 
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Tbe Magistrate on his reading of the 
evidence has disbelieved the prosecution as 
to the sile of the séizure. Apart from the 
misconceptions under which he was labour- 
ing, and certain suggestions seemingly 
unfounded against the conduct of the Police, 
the Magistrate has given no adequate reasons 
for this disbelief. Further, how far even on 
their own case and with knowledge of the 
fact that Police Officers were on their way 
to the spot the accused and their companions 
were justified in forming what was prima facie 
an unlawful assembly, and in their subse- 
quent use of the weapona with which they 


were armed. are’ matters which the Magis-- 


trate has apparently failed to take into’ his 
consideration. “Still less has he considered 
the case of those who. -on the’ evidence 
inflicted indiyidual injuries. 

In short, in my view, everything in this 
case points to a serious miscarriage of justice, 
ard for the reasons I bave given I am 
satisfied that the case bas not been properly 
tried. lam,therefore of opinion that the pro- 
per order is io make the. Rule absolute, but as 
my learned colleague has’ on the merits 
intimated a different, view, and as thisis a case 
of acquittal I am not-of opinion that 1 ought 
to insist upon a reference to a third Judge. 
I, therefore, assent to the discharge of the 
Rule. 

Hupa, J.—This is’ a “Rule issued at the 
instance of the complainant calling upon the 
District Magistrate of Noakhali and the 
accused to show canse why the order of 
acquittal under section 258 of the Criminal 
Procedure Code, passed by Babu Chandra 
Sekhar Mukherjee, first Class Magistrate, 
Noakhali, should not be set aside on gronna 
specified in the Rule. 


Two questions arise for consideration, etz.: 
(1) Whether tbe order of acquittal is 
wrong on the merits? i 
(2) Assuming that it is so, whether in the 
exercise of the discretion vested in this Court 
under section 439 of the Criminal Procedure 
Code, this is a fit ease for our interference? 
My answer to both the questions is in the 
negatiye. The facts are shortly these:— 
There is a newly formed char called Char 
Afzaluddin belonging partly to Government 
and partly to Mra. Delawney. The char is 
bounded on the north and west by a dona, 
on the east by 2 amal) river and ‘on the 
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scuth by the big Feni river, The accused 
are Bathanias, or owners of cattle who have 
their cattle sheds on land immediately to the 


‘north of the dona and themselves reside there 


during the grazing season with their cattle. 
Since July 1916, Government and Mrs. 
Delawney have been in possession tf separate 
plots as representing their respective shares. 
Plot No. 3 among others is in possession of 
Mrs. Delawney and the plot to the east of 
it belongs to Government. ‘The land of the 
whole char is of the same nature and seems 
only fit for pasturage (P. W. No. 2). 

The story of the complainant as told in 
the first information was to the effect that 
complainant’s master Minnat Ali had taken 
a settlement from Government of Char 
Afzaluddin ir, order fo realisé rent from those 
who grazed their cattle in the char, that hè 
found great difficulty in realising such rent 
as the owners of cattle not only refused to pay 
rent but threatened Minnat Alis mer with 
violence whenever rent was demanded of 
them, that on the day of the occurrence Minnat 
Ali having first:informed the Police of his 
difficulties and of bis apprehensions of a 
breach of the peace, deputed some of his 
men, about 12 or 14 in number, including the 
complainant, to realise arrears of gore-katz 
or grazing rent, that with this object Minnat 
Ali’s men surrounded abont 250 or 300 heads 
of cattle in the char about-3/8ths of a mile 
to the south of the northern half of Char 
Afzaluddin, when some 200 men armed with 
lathies attacked them and began to snatch 
away the cows and buffaloes, that Minnat Ali’s 
men thereupon raised a hue and a ory that 
the Police were coming and on hearing this 
the attacking party begun to run away and 
the complainant’s party began to drive away 
some 20 or 25 heads of cattle, that at this 
stage Jaloo chowkidar belonging to the party 
of the accused came running and shouted - 
“where is the Police? Itis all false. Beat 
the salas.” Upon this the rioters number- 
ing about 50 or 60 men came back with 
lathies, ete., and snatched away the cattle after 
iaflicting injuries on the men on complains 
ant’s side. 


The accused persons, 16 in number, were 
accordingly placed ‘on their trial, of whom 7? 
were discharged after the close of the evidence 
for the prosecution and the remaining 9 were 
charged under section 147, Indian Penal 
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Code with rioting with the common object of 
enforcing by use of criminal force their 
supposed right of.grazing cattle free of rent 
and of preventing Minnat Ali from realising 
such rent from them. 

The .defense was that the aecused had 
obtained the right of grazing cattle in the 
plots belonging to Mrs. Delawney, that they 
grazed their cattle on Mrs. Delawney’s land 
but still Minnat Ali demanded rent from 
them but they refused to submit to the demand 
and on the day of the occurrence, hearing 
of the expected visit of the Police, they kept 
their cattle near their own houses on the 
north bank of the dona when at about 10 or 
11 O'clock about 150 men, with the help 
of the Police; seized: their cattle’ and carried 
them across the dona to the south, that a 
cow was killed and the other cattle were 
removed with the object of realising’ the 
arrears of grazing rent improperly demanded 
from them, that they opposed the seizure 
of their cattle and were beaten and they also 
in their turn beat-the complainants’ men. 

The medical evidence shows ‘that men on 
both sides had received injuries, two such 
injuries on each side being severe: 

The Trying Magistrate has. ues the 
accused finding—— ` 


(a) thatthe seizure of the _gatile by the 
complainant’s party took place í on the north of 
the dona in plot No. 8; 

(b) that the seizure was illegal as the 
complainant had no right to, seize the cattle 
in order to realise arrears of grazing rent from 
their owners; 

(e) that the accused were justified in ‘using 
force to resist such seizure. 


The first finding is vitiated by a misappre- 
hension on the part of the Magistrate regard- 
-ing the position of plot No. 3 which is to the 
south and not to the north of the dona and I 
do not rely on- this finding. But an examina- 
tion of the evidence convinces me that Minnat 
Als men in seizing the cattle did not confine 
‘themselves to those grazing in Government 
khas land but seized them indiscriminately 
including cattle grazing-in plot No. 3. This 
-plot.is not separated from Government land 
by any alis and although it is demarcated by 
boundary pillars, the pillars are at consider- 
able distance from one another and the two 
lands are, as I have already said, of the same 
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nature and not distinguishable except by these 
distant pillars. si 
The evidence shows thit Minnaf Ali’s whole 
object was to get ‘hold of the cattle grazing 
in the char, irrespective o the place’ where at 
the time of the seizure they mi} have “bee 
grazing. The witnesses for‘ the ‘@¥oseoufion 
generally start their story by vaguely stating 
that on cothing to the thar’ they“surrouuded 
about 300 hévds'cf battle grazing it- They 
speak of the ‘settlement, of Char Afzaluddin 
with Minnat Ali-and* try të ignore the 
distinction between*tHe plots of ekar land 
belonging to Goverriinent and those belonging 
to Mrs, Delawney. In cross-examination they 
admit the-existence of Slots belonging to Mrs. 
Delawney afd say théy t6nfined the: seizire 
of cattle to Government khs land, Several 
prosecution witnesses had to admit in cross- 
‘examination that there were cattle" grazing 
both over Government: khas land and" plot 
No.3. The Police Sub-Inspector sawe fréhk d 
distance cattle scattered all over*the cker, 
Asa matter of fact Minnat Alis kabultyat 
is for the whole char and ignores’ the 
zemendar’s Share in it. The same“ ‘tendency 
to ignore the existence of land belonging tio 
Mrs. Delawney is shown in the first infor- 
mation, as’ well as in Minnat Alis application 
for taking proceedings against the owners ‘of 
cattle under section 107, Criminal Prosedure 
Code, and although this*tbsurd claim was 
abandoned in Court by the”- witnesses for “the 
prosecution, Minnat Ali himself was reludtant 
to give up‘ his pretensions. In ‘his evideriéé 
in Court he claimed the whole of Char Afgal- 
uddin as included in his lease and said he did 
“not know ifany other person had any right 
to the land in this char. It is most likely, 


` therefore, that Minnat Allas servants and 


adherents did not in seizing the cattle observe 
any distinction between those grazing in 
Government land and those grazing in 
zemindar’s demarcated share of the char of 
which plot No. 3 is the largest. I am, there- 
fore, of opinion that the cattle were seized 
south of the dona’ indiscriminately and 
irrespective of the question whether they were 
grazing on Government land or zemzndar’s 
land, and that Minnat Ali was claiming rent 
for the whole char. 

The next question ts with what object the 
cattle were seized by Minnat Ali’s men. The 
witnesses on the prosecution side hava 

` s p aa ¥ 
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generally stated that they surrounded the 


cattle in order to compel their owners to pay 
their grazing fees. The evidence to my 
mind is clear that there was no intention to 
take the oattle to a pound. This is clear 
from the first information also. The seizure 
of the cattle for the purpose of coercing their 
owners to pay tbe arrears of rent was clearly 
illegal and amounted’ fo an attempt at theft, 
Queen-Empress v. Sri Churn Ohungo (2), which 
the aceused were entitled to resist by use of 
force. If this view is correct it is immaterial 
where the cattle were seized. Whether more 
force was used than was necessary I need 
not discuss. The charge of rioting under 
section ..147 with the common object men- 
tioned in the charge having failed, the order 
of acquittal is correct. 

Except, therefore, as regards the place of 
occurrence I agree generally with the view 
of the case taken by the Trial Court and I 
need not repeat thereasons assigned by -the 
Magistrate for disbelieving the story told by 
the prosecution. ; 

For these reasons I do not think there 
has beenany failure of justice in this case 
much less such a grave failure of justice as 
would, haying regard to the ruling in Faujdar 
Thakur y. v. Kast Choudhuri (1), justify this 
Court in interfering with the order of 
acquittal, The practice of this Court has 
always been to discourage such applications 
when presented on behalf of private parties 
and this practice should not, in my opinion, 
be. departed from. 

Į would, therefore, discharge the Rule 


Rule discharged. 
(2) 22 0. 1017; 11 Ind. Dee. (x, s ) 876. 





PUNJAB CHIEF COURT. 
CriyinaL Appears Nos. 987 AND 899 or 1916, 
April 18, 19, 1917. 
Presené:—Mr. Justice Leslie Jones. 

Cr. A. No. 987 or 1916. 

SAHAI SINGH AND orsirs—Coxvicrs— 

4 APPELLANTS 

VETSUS. 

EMPEROR— Prosecoror - RESPONDENT 
AND 

Cr. A. No. 899 of 1916. 

BUDHA SINGH — Convicr— A PPLLLANT 
TErsits 

EMPHROR— Prosecoror—Responpent. 

Criminal Procedure Code (Act T of 1898), s. 352 - 
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Trial in jail, legality of —Kvidence Act (I of 1872), 2 
114, ill (b)—Approver, materiai corroboration of stete- 
ment of, necessity of—Corroboration, material and 
general — Accused found in company of approver shortly 
after commission of crime—Presumption—Identification 
of accused, evidence of, value of-—Prosecution, duty of. 
fection 362 of the Oriminal Procedure Code does 
not vitiate the whole trial in a jail when there is 
nothing to show that admittance was refused to 
any one who desired it, or that the prisoners were 
unable to communicate with their friends or Counsel. 
No doubt it is difficult to get Counsel to appear in 
jail and for that reason, if for no other, such 
trialsare usually undesirable. [p. 521, col. 1.] 

There is a difference between general and material 
corroboration of an approver. Whatis required is 
material corroboration, and by it is meant the 
evidence concerning participation of his companion 
in committing the crime. Being found in the com- 
pany of the approver shortly after a dacoity is very 
eran indication of fellowship in the crime. [p. 826, 
col. 2, 

Wazir Khan v. Emperor, 6 P, R. 1902 Cr; 57 P, L, 
R. 1992, distinguished from 

The evidence of witnesses that they identified 
such and such accused first at the identification 
parades and then in Court, is valueless where the 
prosecution fails to prove conclusively that there 
was no possibility for the witnesses to have seen 
the features of the accused before he was placed in 
the parades. Tp. 821, col. 1.] 


Appeals from the order of a Magistrate, 
first class, exercising enhanced powers under 
section 30 of the Criminal Procedure Code, 
Lahore, dated the J4th August 1216, 
eonvicting the ‘appellant. 


Lala Hukm Chand, for all 3 Appellants, in 
Cr. A, No. 987 of 1916, 


Mr. Beechey, for Harnam Singh and Sahai 
Singh, in Cr, A. No, 987 of 1916. 

Messrs. Oertel and B, N. Kapur, 
Appellant, in Or. A. No, £99 of 1916. 

Lala Niranjan Das, R. B., (Public Prosecu- 
tor), for the Respondent, in. all appeals. 


JUDGMENT, 
Cr. A. No 899 cr 1916. 

LESLIE Jones, d.—(CAgpril 18th 1$17).— 
This judgment deals with Criminal Appeals 
Nos. 899, 900, 986, 987, 1025 and 1029 of 
1916, 


On the night of the 13th January 1916, 
two serious dacoities were committed in the 
village of Tung in the Gujranwala Distrist, 
The dacoits first looted the house of a Jat 
named Jhanda Singh and then that of 
Gobind Ram, a Brahmin. Eventually two 
men Chanoon, a Kashmiri, and Barkat, a 
Teli, turved approvers. Eleven other persons 
were challaned and convicted of participation 


for the 


r 
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in each dacoity. Of the convicts, six 
persons, namely, Allah Rakha, Karam Din, 
Jumma, Miru, Narain Singh and Bua 
Ditta,. ż¿ e., four Musalmans, and two Hindus, 
preferred noappeal. The appellants are five 
Sikh Jats, namely, Harnam Singh, Sundar 
Singh, Buta Singh, Budha Singh and 
Sahat Singb. 

Itis necessary that I should first mention 
a contention that the whole trial is vitiated 
because it was held in the jail. Counsel 
for some of the appellants has referred to 
section 352, Criminal Procedure Code, bnt 
there is nothing to show thet admittance 
was refused to any one who desired it, or 
that the prisoners were unable to com- 
municate with their friends or Counsel, No 
doubt it is difficult to get Counsel to appear 
in the jail and fer that reason, if for no 
other, such trials are u-ually undesirable, 
but in this case the Executive Authorities 
were of the opinion that it would be unsafe 
to hold the trial elsewhere. f 


The first report was made on the 14th 
January 1916, at the Maridke Police Station 
by Jhanda Singh and Gobind Ram. Jhanda 
Singh described how about ten men armed 
with chhavis or sticks entered his house 
in which he was sleeping with the other 
members of his family, both male and 
female, despoiled them of all their property, 
and then leaving a guard of fonr men 
over Jhanda Singh and the other inmates 
of the house went off to loot the house of 
Gobind Ram. 

Gobind Ram told a similar story but stated 
that the dacoits who went te his house 
appeared to be about six or seven in 
number. 

Both Jbanda Singh and Gobind Ram 
stated that the dacoits had: muffled their 
faces and that they. sould not properly 
identify any of the offenders. Both of 
them, however, stated that one of the 
dacoits appeared to be a Muhammadan. 
Gobind Ram said that that Muhammadan 
was a man of fair complexion. Jhanda Singh 
added that from their general appearance 
the remainder of the dacoits seemed to be 
Sikhs. : 

The Sub-Inspector proceeded to the spot 
at once and - recorded the statements of 
_ other members of both families. According 
- to the Police diaries a number of people 
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in both houses then stated that they would 
be able to identify those of tké dasoits 
whom they had seen if they saw them 
again. 

It would also appear that a tracker 
named Talia Muhammad was called in 
and covered no less than 41 tracks which 
were believed to be those of the dacoitsa, 
but no immediate clue was obtained. On 
the 16th January 1916, however, Channon, 
one of the approvers, Harnam Singh ap- 
pellant and three other men, one of whom 
is said to have been Sundar Singh, appel- 
lant, arrived in a drunken condition at 
village Thethar in the Lahore District 
and created a disturbance there as the 
result of which four of them, including 
Chanoon and Harnam Singh, were arrested 
under the orders of Sardar Janmejba 
Singh, an Honorary Magistrate, who holds 
his Court at Thethar and is provided 
with a Police guard. The fifth man, who 
is said to have been Sundar Singh, esoaped 


on & pony. It was as the result of the 
information obtained from Chanoon that 
the remaining accused were ultimately 


Five identifiea- 
tion parades were held, two at the 
Naulakha thana and three at the central 
jail, Labore, in the presence of European 
Officers before whom all the accused were 
identified by one or more of the members 
of the families of Jhanda Singh or Gobind 
Ram, 


The occurrence of the two dacoities 19 
not disputed and although no bodily injury 
was inflicted the dacoities were nevertheless 
of a most serious character. The approvers 
have described what occurred in full detail 
and the stories which they have told are 
in the main unquestionably correct, The 
general truth of what they have stated 
has much corroboration but what is required 
in this case is corroboration concerning 
the participation of each of the accused. 
The Magistrate appears to have confused 
general and material corroboration. In 
the case of two out of five appellants, 
namely, Buta Singh and Budha Singh, the 
only particular corroboration consists of 
statements of the inmates of the two houses. 
Concerning Harnam Singh and Sundar 
Singh there is also evidence of what 
happened at Thethar and a constable named 
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Iqbal Ali has further deposed to having 
seen “Harnam ‘Singh and” Sahai Singh with 
a number of other dasoits when on their 
way to Tung before the dacoity. 


m It ia evident, therefore, that as regards 
a laast. some of the appellants the matter 

f their’ identifioation hy the inmates of 
the fwo “houses is one of the ntmost im- 
portance. Indeed if the evidence of 
‘identification by the inmates is reliable 
‘that is the end of ‘the casé, the evidence 
of the approvers quite apart. Ifitis not 
reliable, so far at least as. some of the 
appellants are concerned, there is no sort 
of material eorroboration of what the appro- 
vers have stated. 


. From the contents of the first report 
aie by Jhanda Singh and Gobind Ram 
if wiwonld seem unlikely that either Jhanda 
Singh or Gobind Ram, or indeed any 
inmates of-their houses, would have. been 
able to identify any: one, beyond a Musalman 
with a fair complexion, and naturally great 
stress was laid by the defence on this 
fpatura.of the report. The Magistrate has 
attributed the statements that Jhanda Singh 
and Gobind Ram would not be able to 
recognize any of the dasoits to the care- 
lessness . of the Sub-Inspector. in .taking 
‘down, their report. The Sub-Inspestor has 
deposed that Jhanda Singh and Gobind 
Ram were in a state of confusion and 
that they never said more than that they 
did not know the dacgits. It is not, however, 
denied that both Jhanda Singh and Gobind 
Rim stated that the dacoits were wearing 
mundasas, and when a man is said to be 
weiring a mundasa the usual meaning is 
' that he has covered the greater part of 
his face with a sloth in order to prevent 
recognition, Jhanda Singh when asked in 
Court to say what he meant by saying 
that the dacolts were wearing mundasas 
&xplained ‘then that they had merely tied 
on their turbans tightly with a separate 
piese ‘of cloth ‘in order to prevent them 
from: falling off and that their faces were 
wholly exposed. This statement was récord- 
ed in somewhat' unidiomatic’ English, but 
the learned Public Prosecutor whd was 
present when it was made has explained 
that Jhanda Singh meant that the dacoits 
had tied on their turbans more tightly by 


FROVAN CASTA 


- [19L? 


passing an extra piece of sloth over the top 
of the turban and behind the back of the neck. 
On the face of it- that would séem™ to 
be a somewhat futile proceeding. If a 
man. wants to tie on his turban fightly 
his more uanal course is to tie under his 
chin. ` i ' 


I tind it very diffonlt to believe thia 
statement of Janda Singh. IT have noticed 
that in another case, the Awandhaiwala 


dacoity committed by some of the same 
gang, a similar report was madè at another 
thana in another district and that in 
the trial it was stated that all the da- 
coits had their fages uncovered. In that 
oase no attempt was made to explain the 
first report. I have no doubt that in this 


wase the first reports were correctly taken 
down as made and of course they created 


as most serious difficulty as regards the 
matter of any identification „whioh might 
follow. 

The learned Public Prosecutor -points to 
the fast that although in making his first 
report Jbanda Singh stated that he would 
be unable to recognize any ‘of the dacoits 
he’ nevertheless said that ‘perhaps his 
mother (Musammat Har Kaur) or some of 
the people of the village might be able to 
identify them. That- part of the statement 
according to the Public Prosecutor shows that 
even though at the time of making his 
report Jhanda Singh thought he himself might 
not be able to identify any of the dacoits, 
he nevertheloss regarded it as quite in 
the bounds of possibility that they might 
be identified by his mother or people in 
the village and that he could not have 
contemplated that possibility at all if. the 
dasoits had completely covered thé lower 
parts of their faces. 

It is, however, clear that Jhanda Singh 
and Gobind Rain themselves had ‘just as 
much opportunity ‘of seeing the dacoits, 
who entered their houses as any ‘of the 
éther’ inmates of their families, and it is 
difficult to understand why Jhanda Singh 
should’1 imagine that his mother would be able 
to do whkt he could not do himself. It 
looks rather, therefore, as if this sentence 
on which the Public Prosecutor relies waè put 
in as a saving clause. 

As the result of the identification 
parades Musommat Har Kaur, the mother 
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of Jhanda Singh, identified ten ont ‘of 
thirteen dasoits, Jhanda Singh himself all 
thirteen, Gobind Ram eleven, and his aunt, 
gnothdr Wuseammat Har Kaur iwalye. 
Other members of the two families identi- 
fied from one to four of the danoits. 


“Now in the initial report made by 
Jhanda Singhit is stated that four of 
the dasoits remained to keep guard over 
his house while the others went off to 
loot that of Gobind Ram and if that. is 
correct, it is obviously impossible that Gobind 
Ram and his aunt, Musammat Mar Kaur, 
who did not leave their house, could have 
identified more than nine of the dacoita 
instead of eleven; and if again, as would 
appear from the first report, Jhanda Singh 
did not leave his house, it is difficult to 
understand how he was able to identify 
all thirteen dacoits,. The approver Barkat 
first stated that two of the dacoits, namely, 
Harnam Singh and Sundar Singh,” did not 
enter the house of Jhanda Singh at all as 
they stayed outside inorder to keep guard. 
It is true that at a later stage in his 
deposition (which was recorded on various 
dates) he said that these two men went 
in and out during the progress of the 
dacoity, but there is no explanation why 
they should have done that if they were 
put on a guard which was. very necessary 
and Barkat’s later explanation appears to 
me to be exceedingly lame. 


It should be remarked, however, that 
although Jhanda Singh stated in his frst 
report that he was kept on under a guard 
in his cwn house until the dacoits left 
the village he said in Court that he did 
mot stay in his own honse but was taken 
‘by the dacoits to the house of Gobind 
‘Ram as a hostage, the dacoits informing 
‘his family that if they made a noise Jhanda 
‘Singh would be killed at once. Neverthe- 
less, after taking this precaution in order 
"to prevent the rest of the villagers from 
becoming acquainted with what was going 
~on, the dacoits then allowed Jhanda Singh 
‘to escape and raise the alarm. Thatagain 
‘does not appear to me to bea, convincing 
‘story and the record containg absolutely 
‘no esplanation of the discrepancy between 
‘this story and that made in the frst report, 
- Counsel. for the appellants urge that it is a 
: sheer inyenticp designed with the object of 
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getting over the Cifisulty regardiug the abt- 
lity of Jhanda Singh to identify all the 
dacoits, and I have not been ableto find any 
trace of the second story in the Police 
diaries, which contain uo further statement 
by Jhanda Singh. 


There is yet another difficulty created 


by the first report. If Jhanda Singh was 
afterwards able to identify all thirteen 
dacoits, of whom uno less than six are 


Musalman, how is it that at the time whenu 
he made that report he atated that with 
the exception of one man all the dacoits 
appeared to be Sikbs and how is it too that 
Gobind Ram knew of but one Musalman? 
Surely, if these witnesses saw the faces of 
the dacoits well enough to be able to 
identify them months afterwards they must 
at least have known that there was more than 
one Musalman. 

Nevertheless the fact remains that all 
these witnesses and other witnesses from 
Tung either at the Naulakha fthana or at 
the Central Jail, Lahore, picked out the 
various accused whom they identified from 
a very large number of other persons and 
that at this stage of identitication there 
was no possibility of fraud. The reply 
of the defence is that all the accused 
were kept in Police custody fora long 
time after.their arrest and that previous 
to the identification which took place before 
the Haropean Officers the witnesses from 
Tung were given ample opportunities of 
examining the features of the accused at 
a Police post in Lahore, which is known aa 
the Tibbi Guard and at other places. 


All the accused were in Polise custody 
for a considerab’e time before the parades 
took place. No doubt the inmates of the two 
houses say that they were given no op- 
portunity of previous examination of the 
accused > whom they were expected to 
identify, but although allegations were cer- 
tainly made in the Court of the Magistrate 
that the Police were taking such steps to 
ensure successful identification there is no 
statement by any responsible Police officer on 
this important pulnt. 


On the other hand, it has been shown that 
on the 27th April 1916, Bhai Hukam Chand, 
Counsel for Sahai Singh, who up to thaf date 
had rot been arrested, put in a written peti- 
tion in which ho stated that his client 
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was prepared to surrender to the Court 
at once. He requested, however, that Sahai 
Singh on surrender might not be handed over 
to the Police but might. at once be placed 
among fifty other persons for immediate 
identification by the prosecution witnesses. 

On this petition the Magistrate noted that 
as Sahai Singh was not already present he 
would pass orders on his arrival. 

Sahai Singh surrendered at the jail, where 
the trial was being held, the next day, the 
98th April. The Police at once asked the 
Magistrate to hand over Sahai Singh to thier 
charge and this wasat once allowed. No 
further order was passed on the petition put 
in by Counsel, and Sahai Singh was, as I have 
ascertained from the Superintendent, Central 
Jail, removed from the judicial lock-up on the 
29th and handed over to the Police. 

Bhai Hukam Chand has further stated 
before me that on the 2nd May he putina 
petition in which he informed the Court 
that Sahai Singh was being exhibited to the 
prosecution witnesses at the City Police Sta- 
tien outside Delhi Gate. I have, however, been 
unable to find the original petition on the 
record any more than another similar petition 
said to have been put in on behalf of other 
accused of which one of the Counsel for the 
appellants holds a draft, 


In a case where so much depended on the 
reliability or otherwise of the identification of 
the various accused, it is surprising that the 
Magistrate did not seizeupon the opportunity 
which he was thus offered. The trial was 
being held in the Central Jail and it so 
happened that on the 28th April, the 
very date of Sahai Singh’s surrender, 
one of these identification parades was 
bsing there held. Bua Ditta, one of the 
convicts who has not appealed, was 
the man who was being paraded and he was 
identified by Jhanda Singh, his mother Musam- 
mat Har Kaur, Gobind Ram,and by Musan- 
mat Har Kaur, the aunt of Gobind Ram. 
Now if on this occasion careful steps had 
been taken by responsible officers to ensure 
that Sahai Singh should not be seen previ- 
ously by these four witnesses and if when 
he had been placed among a large number 
of other men all of the witnesses or even a few 
of them had been able to pisk him out, we 
should have been provided with proof of the 


most convincing kind that the first reports - 
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made were incorrect and that the dacoits had 
not concealed their faces so as to preclude 
successful identification. -If these witnesses 
had succeeded as regards Sahai Singh it 
would have been easy to trust them as regards 
the other persons whom they identify. But the 
opportunity was lost, or rather, as Counsel 
for the appellants put it, it was deliberately 
avoided by the Police because they were unable 
to face the results of an identification parade 
for which no previous preparation had been 
made. The Public Prosecutor explains the 
anxiety of the Police to get hold of Sahai 
Singh at ouce by saying that he was required. 
for the purpose of furthering the investiga- 
tion. The trial had, however, already begun 
onthe 16th March, and weare not told what. 
further information the Police expected to 
obtain by keeping Sahai Singh in their own 
custody, They had already obtained the 
fullest possible statements from the two ap- 
provers and ihe Police diaries do not disclose 
what was afterwards done with Sahai Singh. 
No further information was elicited as the 
result of this remand. But granting that a 
remand was necessary, it is clear that Sahai 
Singh both could and should have been parad- 
ed at once. He was not returned to the 
judicial lock-ap until May the 2nd. 


In examination of the Police diaries I have 
noticed that when the Police arrived in Mauza 
Tung, Musammoat Har Kaur, the mother of. 
Jhanda Singh, was tLe first person to be 
examined and tbat it is there recorded that 
she gave certuin details concerning the appear- 
ance of some of the dacoits. She said it 
would appear that one of the dacoits was a 
Musalman of fair complexion and that his 
hair appeared to be close cropped. She also 
described his clothes carefully. When, how- 
ever, her evidence was recorded in Court she 
was never asked which cf the six Muralman 
accused was the man whom she had thus 
described. i ; 

She also gave details regarding some of the 
Sikhs. Thus she said that one of them 
had a noticeably fair complexion, and that 
arother was tali and dark and hed widely 
separated teeth. She mentioned that this 
man kad a cloth tied round his pugri, a state- 
ment which so far as it gces corrobcrates 
the story of the mundasas as told in the first 
reports. Another Sikh, she said, was fair and 
of medium height. The record contains 
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nothing to show that any of the asoused 
correspond in their appearance with these 
descriptions and the witness was not asked 
to sthte to which of the accused, if any, she 
had referred. If the necessary evidence had 
been taken as to the statement then made 
by Musammat Har Kaur and it had been 
shown that one of the Sikh accused was a 
tall dark man with widely separated teeth, 
we should have had a piece of evidence 
which might have been of great value, for 
it may well be that some of the dacoits 
exposed their faces through disarrangement 
of their mundasas, But itis very unlikely 
that all would have done so and it is notice- 
able that Musammat Har Kaur never pretend- 
ed at the time of the investigation to describe 
all of them. 

So far as cau be seen from the Police 
diaries none of the other inmates of the two 
houses were asked during the course of the 
investigation for any details they might be 
able to give concerning any of the accused 
whom they thought they might be able to 
identify, 

The result is then that the record contains 
nothing more than. statements that various 
witnesses identified such and sach accused, 
first at the identification parades and then 
in Court, but if the identification parades 
were preceded by preparation this evidence 
ig valueless. In view of what happened in 
the case of Sahai Singh and the: great difi- 
culties which arise out of the first reports, 
Tam unable to feel any confidence that there 
was no such preparation. Accordingly I feel 
bound to reject as worthless the evidence of 
identification given by the Tung witnesses, | 


In addition to the. statements of the wit- 


nesses from Tung, there is another witness, ` 


Iqbal Ah, P. W. No. +40, who has deposed 
that he saw some of the accused at the 
Badami Bagh Railway Station when they 
were waiting for a train to take them to 
Kala Shah Kaku, the station for Tung. 
He noticed a man wtom he identifies as 
Narain Singh, (one of the convicts who has 
not appealed) sitting with what appeared | to 
be an instrument for house breaking in front 
of him, He inquired what the instrument 
was, and was told in reply by Narain Singh 
it was used for raising mill stones. 
explanation allayed his suspicions but he had 
yeen other members of the gang sitting near 
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Narain Singh and also saw them get into 
a carriage in the train which went off to Kala 
Shah Kaku. In this way he was able to 
identify not only Narain Singh but also Bua 
Ditta, another convict who has not appealed, 
and of the appellants Harnam Singh and 
Sahai Singh as well as the two approvers, 


I have no doubt that Iqbal Ali did, as he 
says, see Narain Singh with his jommy and 
that he made inquiries about it. But he had 
no particular reason for closely scanning the 
faces of the companions of Narain Singh 
and from the statement of the approver, 
Barkat, it would appear to be at least doubtful 
if hegot the opportunity of seeing so many 
of them together Barkat has mentioned 
that the gang when waliting at the station 
took care not to sit in a body but separated 
themselves and also that they got into 
separate carriages. He also said that Iqbal 
Ah, after kicking Narain Singh’s jemmy 
and asking what it was, “passed 
on.” 

J camnot but think, therefore, that there is a 
great deal of exaggeration in the statement of 
Iqbal Ali. I do not believe that Le examined 
the companions of Narain Singh carefally 
even if he noticed them at all. In view of 
the impression which I have obtained 
regarding the other evidence of identification 
I should not feel prepared to place reliance 
on Iqbal Ali except perhaps as regards 
Narain Singh himself, but Narain Singh is 
not one of the appellants and f do not think 
it at all likely that even if Iqbal Ali had 
seen the others casually on the Ith 
January he would have been able to 
identify so many of them in March and 
April. 

1 have already referred to the fact that 
according to the contents of the Police diaries 
the tracks of the dacoits were found outside 
the village and that no less than 41 
such tracks were covered in order to prevent 
their destruction. There is nevertheless no 
evidence concerning tracks on the record 
and the tracker Talia Muhammad was not 
produced. The Public Prosecator explains 
that tracks had become | obliterated long 
before the counection of any of the ‘acensed 
with the Tung dieoity was ascertained. In 
saying this be is probably quite currect but 
it-seems to me, if I may make the suggestion, 
that it was not necessary to wait for the 
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arrest of the’ accused. If all those tracks 
had bsen carefully photographed at once 
and the photographs sn olitained sompared 
with the tracks of the aeensed which 
might also have been taken and photographed 
at the time of the trial, I think it possible 
that some very valuable evidence might 
have been obtained. | am afraid that when 
dealing with up-to-date criminals it will 
become increasingly necessary to use up to- 
date methods of investigation. In the 
present case as matters stand the tracks 
give no assistance, 

’ There is, then, no reliable 
as against Buta Singh, 
and Sahai Singh. 

_ The case of Harnam Singh and Sundar 
Singh stands on a different footing from 
that of the other appellants. 


corroboration 


Budba Singh 


We know fcra certainty that there were 
Sikhs engaged in these dacoities and we 
can be quite ecnfident that the Musalman 
Chanoon would not be allowed to go off with 
a considerable quantity of the stolen property 
unaccompanied by some of the Sikhs. His 
story is that when he was arrested at 
Thether, he was carrying not only his own 
share of the booty but also that of Harnam 
Singh and Sundar Singh. It is much to his 
eredit in this connestion that he has uot 
supported the Police story of the four 
‘bundles made to fit the four persons who were 
arrested at Thethar. Fatta and Bura, 
according to both approvers, had nothing to 
do with the dacoity, but at the time of 
their arrest the Police did not know that. 
‘Hence apparently the four bundles, although 
Chanoon states that the property which he 
was carrying was still undivided. 


The story of Harnam Singh that he was: 


mot a member of Chanoon’s party and the 
alibi of Sundar Singh are both. palpably 
false, just as the contention of both of these 
that they were accused out of enmity by 
the approvers bears no examination. 


Sundar Singh who absconded was fully 
identified before he escaped and I have no 


doubt that these two appellants were still 


travelling with Chanoon simply because 
their share in the property had not yet been 


divided. 


t 


-gonsider, stronger than 


The case against these two men id, I 


that reported as 
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Wazir Khan v. Emperor (1), both because the 
statements of the approvers are hardly open 
to any criticism and because the connegtion 
of Sundar Singh and Harnam Singh with 
Chancon is very, strongly indicative of 
fellowship in crime, 

T acquit Buta Singh, Budha Singh: and 
Sahai Singh, because as regards them 
there is no corroboration, though I do it 
reluctantly as I think it very probable indeed 
that they joined in the two dacoities. I 
maintain the convictions of Harnam Singh . 
and Sundar Sihgh, and as there is no ground 
for interference in their sentences, I dismiss 
their appeals, 

Cr. A. No. 987 or 1916, 

Leste Jones, J.—(dApril 19th, 1917).-~ 

For reasons recorded in my judgment in 


. Criminal Appeal No, 899 of 1916, I accept 


this appeal so far as to acquit the appellants 
Sahai Singh and Buta Singh and dismiss it 
as regards Harnam Sing, appellant, maintain- 
ing his conviction and sentence. 
Appeals of Buta Singh, -Budha Singh 
and Sahat Singh accepted. 
(1) 5 P. R. 1902 Cr; 57 P. L. R. 1902." 


PATNA HIGH COURT. 
Criminal Revision No. 233 or 19 7. 
duly 3, 1917. 

Present: —Mr. Justis Chapman. 
GHASI RAM AND ANOTHER — 
PETITIONERS 
VETSUS 


AMRIT MAL AND ANOTHER— 


Opposite Parry. 

Criminal Procedure Code (Act YV of 1898), 5. 145, 
object and scope of—Dispute asto management of pro- 
perty— Magistrate, jurisdiction of. 

The object of section 145 of the Criminal Pro- 
cedure Code is limited strictly to the prevention of 
violent self-help even by a true owner. The‘pro- 
visions of the section belong to the criminal and not 
to the civil law and should not be resorted to unless 
there isin fact a real apprehension of occurrence of 
ey against public order. [p, 827, col. 2; p. 828, 
col. 1. 

Under section 145, Criminal Procedure Code, the 
question in each case will be, first, whether the dis- 
pute is a dispute concerning land or water or the 
boundaries thereof, within the meaning of the section, 
and secondly, whether the acts found to have. been 
exercised are such as to justify a finding of posses- 
sion. The mere fact that the word management is 
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used to describe the acts of possession which each 
farty claims to have exercised would not exclude the 
jurisdiction of the Magistrate. [p. 827, col, 2.) ` 


' Criminal revision from an order of the 
Magistrate, Behar, dated the 16th April 1917. 
Sayed Hassan Imam (with him Mr. Abani 
Bhusan Mukerji), for the Petitioners., 
“Mr. Manuk (with him Messrs. Haran Chandru 
Mitra and Bankim -Chandra Dey, for the 
- Opposite Party... 

JUDGMENT, —This is an application for 
the revision of an order under section 145 
of the Code of Criminal Procednre declar- 
ing that whatever acts of management, in 
the shape.of repairs, etc., are- exercised in 
regard to certain. Jain temples on the chain 
of hills at Rajgir are exercised by one Amrit 
Mal on behalf of the Sweetambari Jains 
whose head-quarters are.in Calcutta, and pro- 
` hibiting the second party, namely, one Ghasi 
Ram and another who represent the Digam- 
. bari Jains, whose head- quarters are in Bombay, 
from interfering in the acts of management 
‘of Amrit Mal until they .get.an order from a 


Court adjudging them to be entitled to 


do so. A 
- The fizgt ground taken before me is that the 
Magistrate is not competent to interfere under 


sectian 145 where the question is only one - 


of management ard the following reported 
cases are relied upon:— 

Tarujan Bibee v. Asamuddt Bepart (1), 
Empress v. Ganpat Kalwar (2), Nritta 
Gopal Singh,v. Ohandi Ohuran Singh (8), 
Manik Chandra Ohakravartd v. Preo Nath Ruar 
(4) and <Akaloo Chandra Das v. Mohesh 
Lal (5). 

On behalf of the opposite party on the 
other hand in support ofthe Magistrate’s 
jurisdiction: the following cases are relied 
upon: —Bra Mohan Thakur v Narsing Mohum 
Thakur (6), Bhaskar? Kasavarayudu v. Bhas- 
karam Chalapatirayudu (7), Ram Saran 
Patiak v. Raghu Nandan Gir (8). 


" (1) 40. W. N. 426. 
(2) 4 0. W. N. 779. 
(3) 10 0. W. N. 1088; 4 Or. L. J. 215. 

(4) 17 Ind. Cas. 633; 17 0. W. N. 205: 13 Cr. L. J. 

789; 17 C. L. J. 397. 

(5) 4 Ind. Cas, 696; 36 C. 986; 1] Cr. L, J. 28, 
< (6) 27 C. 259; 40. W.N, 420; 14 Ind. Dec. (x. s.) 

“271. 

(7) 31 M. 318: 18 M. L. J. 348; 8 Cr, L. J. 205; 4 M. 

L. T. 301. 

a 9 Ind. Cas. 6; 38 C. 887; 130.0. J. 443; 16 C. 
N. 574; 12 Cr. L. J. 3, i 
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Itis not: possible to lay down any “general 
‘vule on’ this stbject. The question jn 
each case will he, first, whether the dispute 
is a dispute concerning land or water or the 
boundaries thereof within the meaning of 
the “section, and secondly, whether the gelis 
found to have been exercised are such as to 
justify a finding of possession. The mere 
fact that the word management is used to 
describe the acts of possession which each 
party claims to have exercised would, not 
exclude the jurisdiction of- the Magistrate. 
In the present case the dispute originated in 
the following manner. 

Amrit Mal, as manager on behalf of the 
S weetambari Ta began to collect bricks 
for the purposes of erecting aemall rest 
house on the open platform of one of the 
Jain temples in the hills. The Digambari 
Jains, led by Ghasi Ram,:then also began 
to: collest bricks and contested the right of 
the Swadtambari Jains to make the erec- 
tions they desired: to make. There thus 
arose an apprehension of a breach of -the 
peace, and in the case which ensued it -be- 
came apparent that the quarrel really covered 
the entire rightsof management over the Jain 
temples: in the hills. 

” From these facts the first point which 
is apparent is, that it is nota dispute be- 
tween rival managers; that isto say, it is 
not 2 dispute between two persons each of 


-whom claims to manage on behalf of the 


same party or on behalf of one or more of 
the joint owners. The dispute is between 
‘Amrit Mal representing the - Sweetambari 
Jains ‘and Ghasi Ram representing the 
Digambari Jains. 

It is contended that in disposing of the 
case the Magistrate has contravened the 
rule contained in- sub-section 4 of section 
T45 which says that the dispute must be 
determined without reference to the merits 
of the claim of any of the parties to a right 
to possess the subject" of dispute. “These 


‘words appear to have been inserted in the 
section to fortify a Magistrate against a tempt- 


ation to which he world naturally be in- 
clined to yield tn a case in which it ap- 
peared to him that the true owner had 
been dispossessed. The Magistrate is re- 
minded that the object of the section ig 
limited stristly to the prevention of violent 
self-help sven bya fina owner. But in a 
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case in which there is no indication that the 
Magistrate’s decision has been influenced by 
any sympathy with the true owner, I would 
not be disposed to interfere. The Magis- 
trate in the present case has written a very 
full and able judgment, going back an in. 
definite perind of time prior to 1902 when 
the Sweelambari Jains were declared to be 
in possession of the villages temples. No 
donbt a possessory action is likely to lose 
some of its possessory characteristics if the 
parties are suffered to rely on ancient facts; 
see Pollock ard Maitland on the History of 
English Law, Volume II, page 52. 

The question whether there was in fact an 
appreheusion of a breach of the peace in the 
present case was not raised before me, and 
no doubt there was an allegation made in 
the petition filed on behalf of the Sweet- 
ambari Jains that such an apprehension 
existed. At the same time thongh the exist- 
ence of any ground, however slight, would 
exclude the jurisdiction of this Uourt to inter- 
fere, I think it desirable to remind the 
Magistrate that the provisions of section 
145 belong to the criminal, not to the sivil, 
law and should not be rasortäd to unless 
there ig in fact areal apprehension of the 
ocenrrence of offences against public order. 
In Bihar there, was at on; time a tendency to 
resort to this procedure merely as 8 marcnyvre 
in antisipation of civil litigation and in 
order to obtain for the purposes of that 
litigation the position of defendant, and thus 
lay the burden of proof on the other side. 
Iu Bengal the provisions of section 9 of the 
Specific Relief Act are more often applied, 
In Bihar that section is either not so well 
known or else itis not resorted to, because 
in order to bring a sunib under that section 
it is necessary to allege that you have in 
fact been dispossessed,and there is a natural 
reluctance to admit any sort of disposses- 
sion as any ruch admission would endanger 
the loss of the position of defendant for 
which the manœuvre ia intended. It might 
be worth considering whether, in order tn 
relieve Executive Officers from the burden 
of cases under section 145, the provisions 
of section 9 of the Specife Relief Act might 
not be amended so as to enable a plaintiff 
to succeed upon an allegation that his pos- 
session had been threatened or disturbed 
“without going to the length of admitting 
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that he had been entirely dispossessed. It 
may be, however, that the completion and 
revision of the Record of Rights has already 
relieved Executive Offizers of appliedtions 
under section 145 and that no other remedy 
is required. 

It ia, however, when Icome to the find- 
ings of fact that I feel constrained to inter- 
fere The Magistrate finds in regard to 
the hill temples and they are the real sub- 
ject of dispute— 

(L) that none of them had ben recently 
repaired and that nothing had been done but 
whitewashing; l 

(2) that both the Digambaris and the 
A exercised unrestricted worship; 
an 

(3) tbat the pathway on the hills was 
made when both sides were joint and that 
the removal of obstructions to the path way 
is now dove by both. 

On these findings thera was no basis 
for a finding of separate possession or for a 
final order under section 145. The order is 
set aside 

I trast that the parties wiil be able to 
settle their differences and that the investi- 
gations of the Magistrate ‘wi}l assist them in 
attaining a result so raves in the interests 
of both. 


Application accepted. 


MADRAS HIGH COURT. 
ORI MINAL Revision Cass No. 63 or 1917. 
Cass RerexkeD No, 6 or 1917. 

May 2, 1917, 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Napier. 
In re MONGALU AORODHONO HATHI 

. ACCUSED 

Criminal Procedure Code (Act V of 198), s, 238-. 
Penal Code (Act XLGY of 1860), ss. 147, 323, 448— 
Rioting —Acqguittal—Convietion for crim inal fs ‘espass 
and hurt, legality of. 

An Appellate Magistrate cannot, when once he 
aequits persons charged with rioting aud being 
members of an unlawful assembly of that offence, 
convict them of the minor offences of house trespass 
and hurt under sections 448 and 323 of the India n 


Penal Code. [p. 829, cols. 1 & 2.] 
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Eleven persons were charged with rioting and 
being members of an unlawful assembly before a 
second class Magistrate. They were convicted of 
offerves under section 147 of the Indian Penal Code. 
On appeal the Appellate Magistrate acquitted seven 
of them and convicted the remaining four of offences 
under sections 448 and 323 of tho Indian Penal 
Code: 

Held, that the conviction wus illegal and must be 
set aside. [p ,830, col. L} 

Queen v. Salamut Ali, 28 W. R. Cr. 59; Dasarath 
Mandal v. Emperor, 34 ©. 32h; 6 Or. L. J. 424, 
followed, 


Case referred for the orders of the High 
‘Court under section 438, Criminal Procedure 
Code, by the Sessions Judge of Ganjam 
at Berhampur, in his letter No. 403, dated 
‘the 20th January 1917, 


Mr. P. R., Narayanaswamy Iyer, for the 
Public Prosecutor on behalf of the Crown. 


JUDGMENT. 

Aspur Rais, J. —The accused were tried 
on a charge under section 147 of the 
[Indian Penal Code for being “ members of 
an unlawful assembly and having in pro. 
secution of thecommonobjectof such assembly, 
viz., to enforce a right or supposed 
might to the barber’s land in Sorobogodo 
Pubodo in Pattupur committed the offence 
of rioting .at Pattupur ” and were convicted 
of that offence by the Sub Magistrate. On 
appeal the Appellate Magistrate Held that 
the charge under section 147 could not be 
sustained as he was unable to find that 
more than four persons were concerned in 
the occurrence but found the accused guilty 
of offences under sections 447 and 323 
instead of the offence of rioting as found 
by the Trial Magistrate, and reduced the 
sentence from three months’ to one month’s 
rigorous imprisonment in the case of each 
accused. The learned Sessions Judge has 
referred the case to us for revision being 
of opinion that the Appellate Magistrate 
had no power to conyict the accused under 
sections 447 and 323, offences with which 
they were not charged and for which they 
were never tridd. I may mention that 
no appeal has keen preferred by the Govern- 
ment against the acquittal of the accused 
with respect to the charge of rioting. 

The point for consideration arises whether 
the convictions under sections 447 and 323 
of the Indian Penal Code by an Appellate 
Qourt can be sustained by virtue of secticn 
e 998 of the Code of Criminal Procedure, 
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‘if they were properly tried. 
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lam of opinion that they cannot. The 
common object of rioting as charged in the 
ease was neither criminal trespass nor hurt 
nor any of the latter offences, a necessary 
ingredient of an offence under section 147 
of the Indian Penal Code, so that it could 
not be said that the accused were charged 
with an offence “consisting of several 
particulars, a combination of some only of 
which constitutes a complete minor offence 
or that being so charged, facts have been 
proved which reduce it to a minor offence. 
The illustrations to section 288 show the 
class of cases comprehended by that section, 
and to convict the accused under sections 
447 and 323 of the Indian Penal Code 
in this case would be to convict them of 
charges which they were never called upon to 
meet. The case of Queen v. Salamut Ald (1) 
is authority for the proposition that a man 


charged with rioting cannot be convicted 
of house trespass. Similarly in Dasarath 
Mandal v. Emperor (2) it was ruled 


that when certain accused persons were 
charged under sections 304 and 325 of the 
Indian Penal Code read with section 147 
of the Indian Penal Code, that is, with 
offences of culpable homicide and grievous 
hort as betng members of an unlawful 
assembly in the proseaution of a common 
object of which those offences were com- 


‘mitted, and the offence of unlawful assembly 


was not proved, they could not be convicted 
of an Offence under section 823 of the 
Indian Penal Code with which they were 
not charged. 

The conviction and sentence under sections 
447 and 323 of the ludian Penal Code 
must, therefore, be set aside. There is, how- 
ever, evidence whish, if believed, would 
support these charges against the accused 
This order 
will not, therefore, prevent the Magistrate 
taking cognizance ofa complaint or charge 
under sections 447 and 323 of the Indian 
Penal Code ' 

Napier, J.—-This case arises out of a 
disturbance that took place in a barber's 
main land in Pattupur village on the 27th 
June 1916. {t arose out of a dispute as 
to the ownership of the land. The Kariji 
reported to the Police that two parties 


3 W R Cr. 59, 
4 C. 825; 5 Cr, L. J, 424 
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had gone to the land intending to fight 
there. Undoubtedly, the fight took place. 
Eleven persons who are charged in the 
present case were arrestéd by the Police 
on the spot and the persons belonging to 
the other party who are charged in the 
sounter-case were likewise arrested at the 
sametime. Thirteen sticks and two khodnas 
were seized from the accused party at the 
time; Seven persons received. jnjuries and 
‘were sent to the medical officer one of the 
person so injured receiving twenty covtused 
wounds and abrasions Both parties were 
‘charged and convicted of rioting by „the 
second Olass Magistrate of Aska town im 
Calendar Cases Nos. 47 and 48 of 1916. On 
appeal before the Deputy Magistrate, the 
‘acctsed in C. C. No. 48 of 1916 were acquitted 
on the ground that they exercised the right 
of self-defence, the Appellate Court being 
of opinion that the land was in their 
‘possession and the Magistrate obviously 
thinking that this finding yas sufficient to 
dispose of the charge against them. Whether 
that view is correct or not, need not be 
considered here as-there is no appeal by 
Government before us. With regard to the 
acoused in Calendar Case No. 47 of 1916 the 
Magistrate, withéut giving any reasons for 
disbelieving the evidence of the Police Officer 


who says ar i arrested them on the 
spot, states Hat if is‘ hard to ‘say 
whether the ee other than Nos. 
‘1,2, 10 and ll were really present 


or took any part in the affair, and so only 
convicts accused Nos. 1, 2,10 and 11 who 
received injuries. He accordingly. ‘altered 
the conviction from one under section 147, 
Indian Penal Code, to one under sections 447 
and 323, Indian Penal Code. 


The Sessions Judge has now referred the 
case on the ground that the accused were 
-not charged under those sections, and they 
having been acquitted of: rioting, he is of 
opinion that the conviction should be set 
aside. There is, undoubtedly, authority for 
this position. But speaking for myself, I am 
not quite satisfied that the case does not fall 
within section 2388, Criminal Procedure Code 
and’ that hurt is nota minor offence, the 
hurt being clearly proved in this case. As 
my learned brother takes a different view 
following the authorities, 1 will not 
presa my doubts and 1 agree with my 
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learned brother im the order proposed by 
him.under which the matter can be further 
enquired into if thought necessary. $ 

` Petition allowed; conviction set aside. 
V.R.P. . ' 4 


LOWER BURMA CHIEF COURT. 
CRIMINAL Reviston No. 83-B or 1917. 
June 1, 1917. É 
Present:—Mr. EE. 5 Pa Tlett f 
GORIE SANKER eee ane 7 
VETSUS 


* HMPHROR~—ReseonDent. 

Penul Code (Act XLV of 1860), ss. 97,99 (4)— 
Private defence, right of, extent of —Hurt, infliction 
of, a 

If two persons invade KADANGE s house.in anger, the 
ogeupigr, is entitled forthwith to eject them and 
to use reasonable force for the purpose. He is not 
bound to leave them in his house and go off and 
complaifftto the authorities. His right of private 
defence, extends tothe causing of any harm other 
than d bh, subject to the restriction-in section. 99 
of the Penal Code, which provides that only such 
harm 'shodlll'be inflicted as is necessary for the pur 
pose of dèfehce. [p. 831, coli 1.] 


Review of the order: ‘of the Second Addi- 
tional Magistrate, Rangoon, dated the 6th 
February 1917, passed id Criminal Trial . No. 
1631 of 1916. “BF 
_ Mr. Vakharia, for the Applicant. `- 
` ORDER.- The Magistrate has entirely 
disbelieved the complainant and his witnesses 
who say that the accused struck- him three 
times witH a stick’ in the street without 
provocation. He las held on the evidence 
that complainant and his father, Sheikh 
Sultan, entered accused’s house; the:door 
was shnt and there was a struggle inside 
between accused and complainant in the 


14 ai 


‘-gourse of which acensed struck him on the 


head and on the- shoulder, dausing injuries 
amount to simple hurt: apparently they 
might haye been ' caused by a stick. The 
Magistrate. appears tó. have held that. com- 
plainant and his father took no wenvon! into 
the house: i 

-He held that thee was house ney 
on the’ part of ‘complainant and his son, 
but that accused had no right’-of private 
defence at all; just because he had time, 
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to have recourse to the protection of the 
publice authorities, and secondly, because he 
was, under no reasonable apprehension of 


death or grievous hurt. for the first 
point: he relies upon aconsed’s own 
statement. Neither there nor elsewhere 
in the record I find any “justification 


for this view, nor was any pointed out to 
me in the arguments. It appears to me 
quite obvious that if two persons invade 
another one’s house, as it has been found 
that complainant and tis father ‘did here, 
the -occupier is entitled forthwith to eject 
them and to use reasonable force for the 
purpose. It is idle to suggest that he 


should leave them in his house and go off . 


and- complain to the authorities: moreover, 
in the present case it is extremely doubt- 
ful if accused could have got out of the 
house sooner than he did. Asto the second 
point it is true that accnsed’s right of 
private defence did not extend to the length 
allowed by section 103, Indian Penal Code, 
‘namély, to the causing of death or of any 
other harm to the trespassers; but it did ex- 
tend under section 104, Indian Penal Code, 
to the causing -of any harm other than 
ceath, subject to the restriction in section 
99 that it was limited to the inflicting of 
only.such harm as was necessary fof the 
purpose of defence. Here we have two. men 
invading another’s house, clearly in ańger; 
A istruggle ensues, in which he inflicted two 
‘simple injuries upon one of the trespassers. 
vIt.-appears .to me that upon the findings 
ofithe Magistrate accused was acting within 
his right of private defence and was entitled 
to an acquittal. . The conviction and sentence 
are reversed; accused is acquitted and the 
fine will be refunded to him. 
Conviction set aside. 


PATNA HIGH COURT, 
CriminaL Revision No. 232 or 1917. 
June 27, 1917. 

Present:— Mr. Justice Chapman. 
MUSAN RAI— PETITIONER 
VETEUS 
BIRICH ROY AND OTHERS— 


RESPONDENTS, 
Criminal Procedure Code (Act Vof 1893), s. 489— 


t 
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Concurrent revisional jurisdiction of High Court and 
Sessions Judge—- Practice. 

If a remedy which is asked for in the High Court 
can elso be obtained from the Sessions Judge, the 
High Court will decline to exercise jurisdiction unless 
there be special reasons to the contrary, and will rele- 
gate the party seeking relief to the lower Court, [p. 
832, col, 1.} 

Such is the established practice of the High Courts 
of Calcutta, Allahabad and Bombay, and‘ should not 
rie be departed from. [p. 831, col. 2; p. 832, 
col, ] 


Criminal Revision against the order of 
dismissal of complaint under section 203, 
Criminal Procedure Code, dated 24th April 
1917, passed by the Sudder Sub-Divisional 
Officer, Arrah. 

FACTS appear from the judgment. 

Mr, Shiveshwar Dayal, for the Respondent, 
took a preliminary objection that the appli- 
cation was not maintainable as it ought to 
have been in the first instance made before 
the Sessions Judge and he relied upon the 
following rulings: Queen-Hmpress v. Realah 
(1), Bhuyan Abdus Sobhan Khan, In re (2), 
Shafagat Ullah v. Wali Ahmad Khan (8), 
Gullay v. Baker Husain (4) and Queen- 
Empress v. Chagan Dayaram (5). 

Messrs. Krishna Sahay and Nursu Narayan 
Sing, for the Petitioner, submitted that 
when the rule had been granted, it ought 
not to be thrown out on a technical ground. 

[Cuapman, J.—It is not a purely technical 
ground. Jtis a matter of great convenience. 
Did the Judges granting the Rule know that 
you had not moved the Sessions Judge and 
did they knowinglygive you a Rule? | 

This fact was not mentioned to them. In 
fact it did not strike any body. 

JUDGMENT .—-This is anapplication made 
to this Court under section 439 of the 
Code of Criminal Procedure in the matter 
of the dismissal cf a complaint under section 
203 of that Code by a Magistrate. It is 
conceded that the remedy which is asked 
for from this Court could also have been 
obtained from the Sessions Judge. Now 
it is the established practice of the High 
Courts of, Caleutta, Allahahad and Bom- 
bay to decline to exercise the jurisdic- 

(1) 14 C. 887; 7 Ind, Dec. Ki 5.) 68d. 

(2) 2 Ind. Cas. 846; 13 C. W. N, 768; 36 C. 643; 10 
Or. L. J. 190, 

(3) 30 A. 116; A. W. N. 


7 Or. L. J. 48. 
(4: 28 A. 268; A. W. N, (1905) 2793 Cr, L.J, 


(1905) 25; 3 M. L, T. 124 ; 


58. 
(8) 14 B. 331 at p. 342; 7 Ind. Dee, (x, a.) 681, 


GOURI SANKER V, SHEIK SULTAN. 


tion of this Court in cases in which the 
relief asked for can ba given by a lower 
Court, that is to say the practice is one 
which is ordinarily followed unless there 
are special reasons for a departure from it. 
There are no spegial reasons in the present 
case. It is, bu wever, contended that inasmuch 
as upon the first hearing of this applica- 
tion if was dirested that notices should 
issue to the opposite party and that 
the record should be sent for, the rule of 
practice should bə departed from and that 
I shoold dispose ‘of the application. T do 
not think that that should be done. If it 
had been said that the omission to move 
the Sessions Judge had been mentioned to 
the learned Judges who directed that notices 
should issue, then I should consider myself 
bound by the exerciss of their discretion and 
proceed to dispose of the application. The 
omission to move the Session; Judga was not 
mentioned to the Judges in this particular 
case and there is, therefore, nothing to justify 
me in saying that they exercised their 
discretionin the matter. Inthesecircamstancas, 
I am of opinion that the rule of practice 
should be followed and that this application 
should be dismissed. Ib is, of eoarsa, open 
to the petitioner to move the Sessions 
Judge for a re-hearing of his complaints, 


Application dismissed, 


LOWER BURMA CHIEF COURT. 
GC RIMINAL Revision No. 85-B oF 1917, 
June 1, 1917. 

_ Present:—Mr. Justice Parlett. 
GORIE SANKER—Comeainant— 
APPPLICANT 
VETSUS 
Sheik SULTAN AND ANOTHER— Accosenp— 
RESPONDENTS 

Penal Code (Act XLV of 1860), xs. 96, 97—Private 

i tent of. 

gang e a ue of the right of private 
defonce is not an offence (section 97 of the Penal 
Cede) and does not, therefore, give rise to any right 
of private defence in return. 

Revision against the order of the Second 
Additional Magistrate, Rangoon, dated the 
9th February 1917, passed in Sammary 


Trial No. 1645 of 1916. 
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ot. 


Mr. Vakharia, for the Applicant. 

Mr. Bagram, for the Respondents. 

ORDER.——[n this case Sheikh Soltan, and 
his son Sheikh Ahmed have been convicted 
of house trespass and sentenced to imprison- 
ment for what amounted to afew minutes. 
The complainant applies for an enhancement 
of sentence, and the accused have shown 
cause, The Magistrate has found that the 
accused entered the house to remonstrate 
with complainant over some damage done 
by his child and remained there with intent 
to annoy the complainant. A fight ensued 
but the Magistrate thought the accused’s 
share in it was probably excused by the 
right of private defence, and as complain- 
ant caused simple hurt to Sheikh Ahmed he 
considered no further punishment of either 
accused was called for. 

Now there is only a right of private de- 
fence at all against acts which are offeucas 
(section 97, Indian Penal Code), 1 have 
already held upon the findings in the orimi- 
nal case of Gorie Sanker v. Emperor (1) that 
the assault upon Sheikh Ahmed was excused 
by the right of private defence, that is to 
say, that assault was not an offence, section 
96, Indian Penal Code, consequently it could 
give rise to no right of private defence on 
the part of the accused. Lam by no means 
satisfied that accused’s intentions and actions 
when they entered the house were at all as 
specific as the Magistrate thought, and I 
consider his grounds for practically passing 
no sentence at all are not sound. I enhance 
the sentenze upon each accused by the addi- 
tion of a fine of Rs. 10 orin default one 
month’s rigorous imprisonment, the fines if 
realised to be paid as compensation to Gauri 
Shanker. 

Sentence enhanced. 


(1) 41 Ind. Cas. 830. 
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CALCUTTA HIGH COURT. 
APPEALS From APPELLATE Decrees Nos, 3275 
or 1915 anp 482 or 1916. 

May 25, 1917. 
Present:—Mr. Justice Fletcher an 
Mr. Justice Newbould, , 
SARAT CHANDRA ROY —PLAINTIFE — 
ÅPPELLANT 
TETEUS 
In S. A. No, 3275 or 19:5 
ABBAS ALI MONDAL-—Derenpayt— 
RESPONDENT, 
In S. A. No. 482 or 1916 
ABDUL GANI MONDAL—Derenpayt-— 


RESPONDENT. 

Landlord and tenunt-—Construction of documeri—- 
Rent payable partly in cash and partly in kind—- 
Tenant's Liability on failure to pay rent in kind—Bes 
judicata, 

Where a patta was granted fixing Rs.6 as the 
annual cash rent and 61 aris of paddy, the price 
of which was Rs. 11-S-0, asthe paddy rent, in all 
Rs. 17-8-0, and the lease provided that upon the lessee 
keeping the boundaries of the land intact and paying 
cash rent in equal instalments as mentioned therein 
and delivering the paddy rent ovory year in the 
month of Magh, he, his sons, grandsons and heirs 
should continue to enjoy and possess the land in 
quiet happiness: 

Held, that the tenant had not the option under 
the terms of the palta either to deliver the paddy 
or to pay the amount mentioned therein as its 
price but thatin default of delivering the paddy he 
was liable to pay its market price. [p. 885, col. 2 ] 

Cases like this turn on the words used in the lease, 
and there is no universal rule that if paddy is not 
delivered the tenant has the right to pay the amount 
mentioned for the paddy. [p. 834, col. 1,] 

The fact that in a former suit between the parties 
the amount mentioned in the patta was taken as the 
basis of the amount of the rent payable in kind, 
cunnot operate as res judicata in the subsequent 


suit. [p. 884, col. 2; p 835, col 1.] 
Appeals against the desrees of the 
District Judge, 24-Perganahs, dated the 


21st September 1915, affirming those of the 
Monsif, lst Court, Barasat, dated the llth 
September 1914 and 24th Oatober 1914, 
respectively. 


FACTS of the case appear from the judg- 
ment. 

Babu Amarendra Nath Bose, for the 
Appellant :--These two appeals arise out of 
two suits brought by the plaintiff-appellant 
for the recovery of arrears of rent from 
the defendant-tenants. In the paita it was 
stipulated that the rent payable was to be 
paid partly in cash and partly in kind. 
Taere is no default clause in the patia or 
Aabultyat, The question for decision is what 
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is the rate at which the price of the 
paddy is to be calculated. My submission 
is that the prica of the paddy should ba 
calculated at the rate of the market price 
of the paddy at the time of the institution 
of the suit for rent. See Baneswar Mukherji 
v. Umesh Chandra Ohakrabart? (1) and 
Basiruddin Baiddy v. Hari Mohan Ghoss (2): 

Maulvi A. K. Fuzlul Hug, forthe Respond- 
ent:—-The question as to what amount 
should be paid by the tenants as the price 
of the paddy depends upon the wording 
of the lease. The lease provides that if 
the tenants do not deliver the rice they 
would pay only Rs, 11-5-0 to the landlord. 
The contention on behalf of the appellant 
that the value of the rice is to be caleu- 
lated at its market price at the time of 
the institution of the suit has no foundation, 
The lease provides that so much amount 
is to be paid if the risa is not delivered. 
The landlord cannot claim anything more 
than that. If that were not so, why was 
the amount of Rs. 11-8-0 spesifically stated in 
the lease? 

JUDGMENT. 

Fuitcaes, J.—These two appeals are 
preferred by the plaintiff against a judg- 
ment of the learned District Judge of the 
24-Perganahs, dated the 2tst Sep- 
tember 1915, affirming the decisions of 
the Munsif of Barasat., The suits out of 
whish the present appeals arise were 
brought for rent under the terms of two 
leases, and the only question that arises in 
these appeals is with reference to the portion 
of the rent that was raserved to ba paid 
in kind. The kabuliyats,* although in similar 
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* Maurast Mukarart Patta ING, A. 482 or 1916. 


in favour of Sri Hanif Mandal, father late Taibulla 
Mandal of Goakhali, Thana Baraset, by caste Musal- 
man, occupation cultivation. 

Executed by Sri Sarat Chandra Roy, father late 
Iswar Chandra Roy of Chandigarh, Thana Baraset, 
by caste Brahmin, occupation service, ete, 

For the 1 bigha 9 cottas and 1 chittak of land 
which has been in your jote and possession from 
before and which is the half of the 2 bighas 18 
cottas and 2 chittaks of land described in the follow- 
ing schedule in five plots and which is situated in 
Mouza Kadambagachi undor the Baraset Sub-rogistry 
and Thana in the district of 24 Pergannas, and which 
belongs to my purchased maurasi mukarart ganti 








(1) 7 Ind. Cas, 875; 37 C. 626. 
(2) 83 Ind. Cas, 720, 
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SARAT CHANDRA ROY V, ABBAS ALI, 


terms, were not in identical terms, The 
first lease stated that the patta was granted 
fixing ‘' Rs. 6 as tbe annnal- cash rent 
and 52 aris of paddy whose price was 
Rs. 11-8-0 as paddy rent; in all Rs. 17.8.0. 
Then the lease provided that, upon the lessee 
keeping the boundaries of the land intact 
and paying cash rent in equal instalments 
as mentioned therein and _ delivering the 
paddy rent every year in the month of 
Magh, he, his sons, grandsons and heirs 
should continue to enjoy and possess the 
land in quiet happiness. Nothing was said 
in that lease as to the lessee having a 
right to pay an amount of cash in lieu 
of the paddy rent. Hach of these cases 
turns on the words used in the:lease. There 
is no universal rule that, if rice is, not 
delivered, the tenant has the right to pay 
the amocnt mentioned for the paddy. It 
must depend on the words used in the 
lease and, in the first of these two gases 
the words ‘whose price is” mean “the 
present price of which is.” There is nothing 
in tte wording of this patta which would 
entitle the tenant to hand over to the land- 





jama, I grant you maurast mukarart patia fixing 
Rs. 2-12-0 as the-annnal cash rent and 14 ari of 
paddy, whose price according .to the present market 
rate is Rs. 2-8-0, as the.annual paddy, rent, in all 
Rs. 5-4-0 as the total rengi‘and taking Rs 5 as the 
selami. By keeping the boundary of the land 
intact as before, paying the cash rent in equal 
instalments every year in the months of Bhadra and 
Pous and delivering the paddy rent in one instal- 
ment in the month of Magh measuring the same 
in 5 seers doan and reaching the same at my 
house at your own cost and taking receipts for 
the cash rent and paddy rent, you, your sons, grand- 
sons and heirs continue to enjoy and possess the 
same by living there, or by making gardens or 
digging tanks, by planting trees or by cutting 
down trees, by erecting buildings or by making 
bricks or renping any crops that you like, being 
possessed of the right to sell or make a gift of 
the same. No abatement or increment of the 
fixed rent will ever be allowed. Plea of payment 
without receipt will never be allowed. On failure to 
pay any instalment of the rent you will have to pay 
interest at the rate of -half-anna per rupee per 
month. In addition you will pay all taxes that 
are now imposed or will in future be imposed by 
Government. In these terms I grant you maurasi 
mukarari patta. Dated 16th Kartick 1305, 31st October 
1898. 

Maurasi Mukarari Patta IN S. A. No. 3275 oF 1915, 


(To) Sri Sonaulla Mandal, father late Joki Mandal 
of Goakhali, Thana Baraset, by caste Musalman, 
occupation cultivation and land-holding. 
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lord the sum of Rs. 11-8-0 in lieu of the rice, 
I think the present case is exactly on all fours 
with the case ‘of Baneswar Mukherji v. Umesh 
Chandra Ohakrabart? (1).: In the other 
cases cited by Mr, Fuzlul Haq in support 
of his argument reported in the Caloutta 
Weekly Notes, the terms of the leases are 
not given in the reports and it is quite 
clear that the Court .arrived at the con- 
clusion in those cases that the tenants had 
an absolute right under. the terms‘ of: the 
leases either to deliver the rice or to pay 
to the landlords-the sums of money mentioned 
in the kabultyats. In the present cases; I 
do not think the tenant had any such right. 
The second case is astronger case, because 
it states that the ‘present market price of 
the paddy payable is Rs. 2-8-0. That 
obviously was- not put in for fixing thé 
rate that the tenant had the rigkt to pay 
in default of handing over the rice. In 
this second case, another point has been 
urged that, in a former suit, the amount 
mentioned in the patta was taken as the 
basis of the amount’ of rent payable in 
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Executed by Sri Sarat Chandra Roy, father late 
Iswar Chandra Roy of Chandigarh, Thana Baraset, 
by caste Brahmin, occupation service, etc. 

For 64 bighas of land described by boundaries 
in the following schedule and situated in the 
village Kadambagachi under Baraset Sub-registry 
and Thana‘in the district of 24-Pergannas and 
within my purchased maurasi mukarari ganti jama, 
I am granting you maurasi mukarari patta fixing 
Rs. 6 as the annual cash rent and 62 aris 
of paddy, whose price is Rs. 11-8-0, as the paddy 
rent, in all Rs. 17-8.0 as the rentand taking Rs. 5 
as the selami, Keeping the boundary of the land 
intact as before, paying the cash rent in equal 
instalments every year in the months of Bhadra 
and Pous and delivering the paddy rent every 
year in the month of Magh in one. instalment 
measuring it in 5 seers doan and reaching it at 
your own cost and taking receipts, you, your sons, 
grandsons and heirs continue tozenjoy and possess 
the said land in great happiness by living there 
or making gardens, digging tanks, planting trees or 
cutting :down trees, making bricks or: erecting 
buildings or reaping any crops that you likes. .No 
abatement or increment in the fixed land orrent 
will ever be- recognized. Plea of payment without 
receipt will not be recognized. On failure ‘to pay 
any instalment you will have to pay interest at 
the rate of half-anna per month per. rupee. You 
will also pay in addition all taxes which are now 
imposed or in future will be imposed. Let it 
be further statéd- that this land has been in your 
jote and possession from before. In these terms~I 
grant this maurasi makarari patta, Dated 15th Kartick 
1305, 31st October 1898. ae j 
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‘kind, That clearly isnot a case of res 
judicata and not-conclusive in this suit. 
; The second ‘point is thatthe Munsif. thinks 
that the present price of rice is not greater 
than the amount mentioned in the patta 
as the value of the paddy payable and 
that, therefore, the amount due must be 
sufficient to meet the landlord’s claim.- But 
the point was not enquired into by the 
learned Judge of the Court of Appeal below 
and, if, -in faot, the amount mentioned in 
-the patta as the: value of the ‘paddy pay- 
akle be sufficient to compensate the landlord 
as. regards the paddy when default is made, 
of course; the landlord is not entitled to 
get canything more. -All that we can say 
in the present cases is that the result 
arrived at by- the learned District Judge 
on the construction of the leases is wrong 
and the cases must go back to the lower 
‘Appellate Court for the re-hearing on 
the footicg that the tenants had not the 
right under the terms of the paifas either 
to deliver the rice or to pay the amounts 
mentioned -therein. Costs will abide the 


result of the re-hearing by the learned 


District Judge. 


NEWBOULD, J.—I agree, T - 
i Cases sent back. .- 
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ot ,, ALLAHABAD HIGH COURT, 

, , Hirst Orvin.Appgat No. 17 or 1916. ` 
. June 11, 1917. 

.. ~ Present:—-Mr. Justice Piggott and 


bad 3 
4 wi = 


za - . Mr, Justise Walsh: - 
~ PURAN. MAL AND OTHERS— DEFENDANTS — 
-o daane | -APPELLANTS 


P at VEFSUs 

_. BRIJ LAL— PLAINTIFF —— RESPONDENT. 

. , Partition— Trust — Temple —Right of_ management 
and superintendence—Suit for partition,, maintain- 
"ability of. a kh : 
“xA suit for the partition of the right! of manage- 
‘ment and superintendence in’ respect of property 
with regard to which none of the parties claim to 
have any personal pecuniary interest, e.g., the pro- 
perty of a temple, is not maintainable. [p 836, col. 2.] 
-' ri Raman Lalji Makaraj'v. Sri Gopal. Lalji Maharaj; 
19 A. 428; A. W. N. (1897) 103; 9 Ind. Dec. (N. s.) 
276, followed. 


.. First appeal from a decree of the Sub. 
~ ordinate Judge, Muttra. 


f Mr. Muhammad Yusuf, for the Appellants. 
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T 
Mr. 
ent. 
JUDGMENT.-—In this case Brij Lat saed 
his father Puran Mal and his brothers 
Budhua and Ram Chandar for partition. 
There were two schedules appended to the 
plaint. ‘Schedule A purports to” specify 
the property belonging to’ the joint family 
of which the parties are members. Schedule 
B is a list of property belonging to the 
deity (Sri Thakur” Ganeshji ” Mihd¥aj) “ab 
worshipped in a certain shriné ‘in ‘the 
district of Muttra, and in paragraph “4 
of the plaint it is stated that the Joint 
family of the parties bas a right to'perfórńi 
worship at the temple aforesaid and” to 
lock after’ the property belonging to thé 
said temple and entered in Schedule B: 
The relief sought, therefore, with regard tó 
this property was a declaration that the 
plaintiff was entitled to perform worship 
at and manage the femple of Sri: Thakur 
Ganeshji Maharaj and the property thereof 
to the extent of his one-fourth share by turns, 
The suit was contested on varius grounds 
and it may be noted at orce that to“'a 
considerable extent the suit has falled 
even on the decree passed by “the Court 
below.. For instance the first thrée items 
specified in ‘Schedule A consist of propertiés 
situated: outside the limits of British India, 
and” with regard to these the Court below 
has dismissed the plaintiff’s suit, not upon 
a finding that they were not the joint 
family property of the parties, but upon 
a finding that the Courf has no jurisdiction 
fo partition property outside British India. 
Then again, with regard to most of the 
moveable properties specified in Schedule 
A, the-plaintifi’s suit has.-in substance 
been dismissed upon a finding that there 
is no satisfactory evidence as to the exist- 
ence of the .properties:in question in the 
hands of the defendants, so: that as far as 
the property in list 'A is concerned 
the suit has been ‘decreed: in respect of 
two items only. One is-described as a -grant 
of Rs,.25 a-year made by the Kashipar 
State. The decree declares the plaintiff's 
right to receive one-fourth of this, grant; 
Another part. of the decree declares, ‘the 
plaintiff to be entitled to- one-fourth-share 
in certain books known as. birt jajmant 
bahis, which are,as a matter of fact, books 
containing lists of the names of clients 


A. H. 0. Hamilton, for ths Respond- 
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who visit this temple and employ the 
se vices of members of this family for 
religious purposes. The decree of the Court 
below gives the plaintiff a right to one-fourth 
of the income derived by the joint family 
from this source, that, is to say, from the 
offerings made by the pilgrims visiting the 
shrine. Jt purports to enforce the plaintiff’s 
“right by making over to him one-fourth 
of the birt jajmani bahis. This is a point which 
may perhaps be considered further when the 
final decree for partition comes to be pre- 
pared. It must, however, be pointed out at 
once that, although the appeal before us 
purports to be an appeal against the whole 
"Genres of the Court balow, it can scarcely be 
said that any of the plas taken definitely 
challenges any portion of the decree aealiug 
with the property ‘specified in Schedule A. 
At any rate, after hearing the arguments in 
support of the appeal, we are satisfied that 
no cause has been shown for modifying that 
portion of the decree. Although the written 
statemert of the defendant did not in exp’ess 
terms admit the grant made by the Kashipur 
State and the income derived from the 
religious offerings of pilgrims to the shrine 
to be the property of the joint family and 
divisible as such, it by implication admitted 
this and the defendant Puran Mal did so 
more definitely in his statement shen 
examined by the Court, He there tried to 
make out that he was taking no share in the 
birt jajmani offerings which his fons were, as 
a matter of fact, dividing amongst themselves, 
At any rate, ro far as. this appeal purports 
to be directed egainst that portion of the 
' decree of the Court below, it cannot be 
seriously supported. 


The real dispute in this Court, as in the 
Court below, is as to the property shown 
in Schedule B. Now that schedule contains 
four items. The frst of these is the temple 
itself, and the fourth refers to certain 
itensils and cloths appertaining to the 
worship of the idol. These at any 1ate are 
properties in respect of which it cannot be 
suggested thatthe trustees or managers of 
the shrine had any personal pecuniary 
interest. 

There remain only two items, one of which 
iga grove appertaining tothe temple. It 
is not suggested in the plaint that any 
particylar income is derived from this grave, 
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although it may, of course, be used for the 
accommodation | of pilgrims visiting the 
shrine.. Therefore, substantially, this item 
of property ‘stands on the same footing as 
the other two. 

There remains then in Schedule B one 
item only, and this is a certain rent-free 
property .in village Muraisi in the Muttra 
district, which is alleged to yield an annual 
profit of Rs. 1,765. Now if this income 
is shown to belong to the members of the 
joint -family, in this sense that it forms 
their remuneration for looking after the 
sbrine of Sri Thakur Ganeshji Maharaj and 
performing priestly services m connection 
therewith, then there seems to be no 
reason why this item of property should not 
have been included in list A and partition 
thereof claimed on the same footing. On 
the contrary in the plaint itself a clear. 
distinction is drawn between this item of 
property and the other’ properties already 
referred to. The property in village Muraisi 
is specified in the plaint as belonging to 
the deity to which the templeis dedicated 
and there is no suggestion that the plaintiff 


‘claims to be entitled to a sbare in” the 


enjoyment of its income. What the plaintiff © 
says he warits is a share in the right to 
perform worship at the temple and to look 
after the property belonging to the said 
temple entered in Schedule B. On the 
pleadings, therefore, the lst B property 
seems to come within the principle laid down 
by this Court in Sri Raman Lalji Maharaj 
v. Sri Gopal Lalis Maharaj (1) and the suit 
becomes, to this extent, merely a claim for 
the partition of the right of management. and 
superintendence in respect of property with 
regard to which none of the parties olaim to 
have any personal pecuniary interest. In 
the case above referred to, ib was held by 
this Court that such a ‘suit is not maintain< 
able. That decision has been discussed in 
more than one subsequent case in the: Madras 
High Court; itis sufficient to refer to the 
case of Ramanathan Chétty v. Murugappa 
Chetty (2), in which the decision of the 
High Court was subsequently affirmed by 
the Privy Council on appeal, wide Rama- 


(1) 19 A. 428; A. W. N. (1897) “108; 9 Ind. Deo, 


(N. s.) £76, 
(2) 27 M. 192 13 M. L, J. 34), i 
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nathan Chetti v. Murugappa Chetti (3). In 
that, case the principle laid down by the 
‘Allahabad High Court was discussed and 
approved of so far as it went. No doubt 


there is a certain difficulty about the present ` 


case, in which the. claim for partition is 
_ composite, one portion of it dealing with 
property admitted to be the property of the 
joint family and not of the temple although 
some of it, not all of it, is obviously connected 
with the rights of the joint family as 
managers of the temple. The suit, however, 
can only be dealt with on the basis on which 
it has been brought and the claim, so far 
as the right of superintendence and manage- 
ment of the Schedule B property is esm- 
cerned, is covered by the decision of this Court 
already referred to. I hold, therefore, that 
this appeal should be allowed to this extent, 
that tbe following words be removed from 
the decree of the Court below: “a preliminary 
decree for managing the temple of Ganeshii and 
-other property appertaining thereto specified in 
list Battached to the plaint one year in every 
four years.” These words mast be strack ont 
and in place of these words the decree of the 
Court below should read,. “as well as to 
‘one fourth of the property specified inlist A at 
No. 4, namely, the grant made by the Kashipur 
State,” and after these word: the words, 

“be also passed in the plaintiff's favour’ must 
be struck ont and i in the latter part of the 
decree the words “and the yeurs in which the 
plaintiff is to manage ths temple” 
be deleted. We leave undisturbed the order 
of the Coart balow as to the costs in that 
Court, and as regards the costs of this appeal 
we direst that the plaintiff-respondént do 
baar his own costs and half of the costa of 
the defendants-appellants. 
i Decree modified. 


(3) 29 M. 283; 10 C. W. N. 825; 33 I. A. 139; 1M. 
L. T, 327:3 A. L. J. 707; 4 C. L. J. 1899; 16 M. L. J. 
265; 8 Bom. L. R. 498 (P. C.). 


will also - 


CALCUTTA HIGH COURT. 
Rute Nasi No. €89 or 1916, 
April 25, 1917. 

Present: ~Jastice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 
NORENDRA NATH KUMAR AND AN UTHER 
PL NINTIFES -PETITIONERS 
VEVIUS 
ATUL CHANDRA BANDOPADHYA AND 
OTHERS —~D&RENDANTS — 

Opposite PARTIES. 

Bengal Tenancy Act (VIII B.O. of 1885), s. 148.4, suit 
under, by co-shebait, maintainability of —Co-shebaits, 
whether co-sharers in debutter property—-Trustees, joint, 

powers of. 

Co-shebaits are not co-sharers, but co-worshippers, 
‘and a family arrangement arrived at between them 
cannot entitle them to treat the debutter property 
as their personal property and to sne personally for 
their share of the rent payable.to the idol. Therefore 
a co shebait cannot maintain a suit under section 148A, 
Béngal Tenancy Act, for the recovery of a share 
of the rent of the debuiler property on the ground 
that by an amicable arrangement arrived at between 
him and his co-shebaits, he is interested in the 
debuiter property to the extent of that share, and 
the other shebaits, who-have been joined as pro forma 
ee inthe suit, in the remainder. [p. 838, 
col. 2 

Joint shebatts are for many purposes joint trustees, 
ip. 838, col. 2.] ~ 

Ordinar ily all the trastees should be co-plaintiffa 
and only such of them should be made defendants as 
are unwilling to bə joined as co-plaintiffs or have done 
some act precluding them from being joined as 
plaintiffs. fo. 833, col. 2.) 

Where the administration of a trust is vested in 
several trustees, they all form, as it were, but one 
collective trustee, and they must exercise the powers 
of their office in their joint. capacity, and not 
separately. [p. 83%, col. 2. j 


Rale against the order of the Sub-Judge, 
first Court, Hooghly, in Rent Appeal No. 52 
of 1915. 

FACTS of the case appear from the judg- 
ment. 

Babu Vohesk Ohandra Banerjee for Babu 
Jyotish Chandra Hazra, for the Petitioners,— 
The Subordinate Judge was wrong in hold- 
ing that the suit by the petitioners for the - 
recovery of one-fourth share of the rent was 
not maintainable. The pro forma defend- 
ants who are co-shebaits not having joined 
with the plaintiffs in suing for the recovery 
of the rent of the debutter property, the 
plaintiffs alone brought this suit undér section 
148A, Bengal Tenanoy Act, for the recovery 
of one-fourth share of rent payable by the 
tenants, as by amicable arrangement between 
the plaintiffs and the defendants, the plaint- 
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iffs are to'recover. one-fourth share of the rent, 
and the pia:‘forma-defendants the remaining 
three-fourths, The learned Subordinate Judge 
shoyld shave: held that. the suit as.. framed 
was competent because of the . amicable 
arrangement between the parties, and it, is’.by 
reason of that amicable. arrangement that the 
plaintiffs are not in position to sue for the 
antjre:rọnt; ; 2, E 
Babu Sasadhar-. Roy. I, for the Opposite 
Party.—The Subordinate Judge rightly held 
that. the -súite twas - not: competent ‘becanse 
co-shebatts aré ‘not “co-owners and ‘they 
cannot treat the property as their personal 
‘property, . ‘Hence. section 148A, Bengal 
Tenancy -Act, :hàs no application. “Some ao: 
shebaits: can sue’ for’. the entire rent where 
the. other refuse, to mre Pyari  Mohkun 
Bose y. Ke arah Roy (1).:,.As regards suites 
by ‘shebdits >and :.co-shebatis,'see Kokilasari 
Das? “wi: Mohbunt. Rudranand ` Goswami (2), 
Jagad kdi Nath Roy. y. Hemanig. “Kumara. 
ibs (3), 1 ae Gati: Mandal vy... Uma Kanta 
Pandit S OR :Fhe -- amicable. arrangement 
rêf6rred -té'in'suppott ‘of the plaintiffs’! case 


is.. a, nullity. „Henge, the plaintiffs: cannot’ 


claim to recover one- fourth share of the 
rént: fró the-tehants- defendants: because they 
cannot “be “regarded: as being ‘interested 
in’ fhe’ debutter property, to the extent of its 
one-fourth share. 

s: Babun ““Mohesh . Ohandra Barieties replied: 


“JUDGMEN T.—This Rule raises the ques- 


tion, ‘awbether | the Trial: Court refused to 
exercise a jurisdiction vested in it by law, 
when. 16 ;Aismissed., the claim on the ‘ground 
that the suit was not properly constituted 
and ‘sould not be entertained. The plaintiffs 
and...the: pro forma, defendants are- joint 
shabatis of the | property dedicated to an 
idol -Damodar.Jeo. Thakur. The -principal 
defendants: are the tenants-in occupation of 
. £ ng. x, he plaintiffs 
thg olen». mt ‘section 148A. of the Bengal 
EJ 
eae d “Act for recovery, of one-fourth 


share. of the, -rent payable by the tenant, 
pdants,: on “the ‘allegation that they were. 
- interested | to “the ‘extent of one-fourth i in the 
dedicated | property while the. pro forma de-, 


defe 
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_ PQ) 26°: 400/80, W.N. 2; 13 Ind Dec. (as) 
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E) 5:0: IF. 527. 
(8) 82 0. 129; 31 I. A. 203; 80. W. N. 809; 6 Bom. 
L: R.7865; 1 A. L. J. 585; 8 Sar. P. O. J. 698 (P. C.). 
“(4) 24 Tnd. Cas. 266; 19 C. W. N. 260 5 


a 


3 shebaits 


instituted this 


fendants. were interested - o the -extent. of 
three-fourths,- The Court . ‘of first. instance 
held that, the anit as “framed : was’ not 
maintainable, and that view has been affirm- ` 
ed on appeal, by the. Subordinate Judge. 
The Subordinate Judge | observes. that the 
are. not: 60- sharers but oo- -worship.. 
pers, and any family arrangement at which 
they may have arrived amongst. themselves 
cannot entitle them- to treat the debutter 
property as personal, property -and . to gue 
personally for their share of the rent pay. 
able to the idol: He further holds that 
section 148A of .the Bengal ‘Tenanoy Act 
contemplates. the case of a co- -sharer land- 
lord who is entitled to’ sue for his share. of 
the rent separately, and, consequently, can- 
not be applied to coo- shebaite who.. have 
no personal interest in the debutter property 
and merely represent the idol: for secular . 
purposes. We are of opinion that the view 
taken by the. Subordinate Judge in gon- 
gnrrence with the ‘Court, of first instanoe, „ig 

well-founded on principle. Vs Be 

The true position of a | o0-shebatt “was 
explained by- this Court in the case of 
Kokilasart Dasi v. Mohunt Rudranand Goswami 
(2). Where property belonging to an en- 
dowment is sought to be recovered from a 
third party who asserts that he isthe ` 
owner thereof, all.the trustees. of the. en- 


dowment should be made parties to the suit: 


Ordinarily all the trustees: should be..co- 
plaintiffs and. only such of them should be 
made defendants: ‘AS, are anwilling , to. _be 
joined as co-plaintifts. or haye. done some act 
precluding them from being plaintiffs. Where 
the administration: of the.trust is vested in 
several trustees, they. all form, as it- were, 
but one collective trustee, and they: must 
exercise the powers of their office in their 
joint capacity. Their. interest and authority 
being equal and undivided, they cannot act | 
separately, but all must join.’ This- principle 
in no way contravenes the decision of the 
Judicial Committee in Jagadindra Nath Roy v. 
Hemanta Kumari Debi (3) and was applied to 
a suit for enhancement of rent in Abdul- Gafur 
Mandal v. Uma Kanta Pandit (4), where it 
was pointed out that joint shebatts are for 
many purposes joint trustees. The same 
_ principle was recognized in’ Kumban ve 
Moorthi (5). In the case before us, it ig 


(5) 7 Ind, Cas, 422; 8 M. L. T. 208; (1910) M. W. 
N. 359; 20 M, L. J, 951; 34 M. 406, 
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impossible for the plaintiffs to maintain the 
position that they have an interest in the 
land to the extent of one-fourth share and 
fhat on that basis they are entitled to 
collect one-fourth share of the rent from 
the tenant defendants. If tha pro forma 
defendants declined, to- Join with the plaint- 
iffs in the institution of thig suit, the 
proper course for the plaintiffs was to in- 
stitute a snit for recovery of the entire 
arrears due. Luke y. South Kensington Hotel 
Oo. (6). That a suit of this description is 
maintainable is clear from the decision of a 
Fall Bench of this Court in Pyari Mohun 
Bose v. Kedarnath Roy (1). The plaintiffs 
are clearly not entitled to ‘maintain a suit 
for one-fourth ‘share ofthe rent and the 
Court below has correctly held that the suit 
as framed is not maintainable. 

The result is that this Rule is discharged 
with. costs. We assess the hearing fee at 
one gold’ mohur. 


Rule discharged. 
(6) (1879) 11 Ch. D, 121; 48 L. J. Oh. 361; 49 L.T. 
638; 27 W. R. 514, 


ALLAHABAD HIGH COURT. 
SucoND Orvis APeraL No 615 or 1916. 
June 29, 1917, 

Present:—Mr. Jastice Piggott and 
He Mr. Justice Ryves, 
LACHHML NARAIN—Devenpant— 
_ APPELLANT 
: versus 
SAJJADI BEGAM AND OTHERS ~- PLAINTIFFS 
— RESPONDENTS. 

Mortgage—Annuity reserved for mortgagor Equity 
of redemption, acquisition of, by mortgagee, effect of — 
Liability to pay annuity. 

An annuity was reserved to be payable to the 
mortgagor under a mortgage. Subsequently ` the 
equity of redemption was sold by various auction 
sales, and finally the whole of it was acquired by the 
miortgagee:: 

- Held, that the acquisition of the equity of redemp- 
tion by: the mortgagee did not extinguish the right 
of the mortgagor to receive the annuity reserved 
under the mortgage. [p. 842, cols. 1 & 2. ] 


“ Second appeal from a S of the åd- 
di ional Judge, Farrukhabad. 
- The Hon’ble Mr. Motilal Nehru and Mr. 
Panna Lal, for the Appellant. 

The Hon'ble Dr, Tej Bahadur Sapru and 
Mr, S. 4. Haidar, forthe Respondents. ` 


*: JUDGMENT,—In this‘ case the plaintiffs 
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we 


came into Court as the heirs of one Musammat 
Turab-un-nissa, They claimed to recover 
from the defendant a certain sum of money 
as arrears of annuity, or malikana charge, 
alleged to. be payable. by the defendant as 
the successor-ip-interest of the mortgagee 
ünder . a certain mortgage-deed of December 
the lst, 1870. . The defendant resisted the 
claim on three. grounds, with two of which 
we are no longer concerned.. He said that 
one Bismilla Begam was a necessary. party 
to the guit and also put-the plaintiffs to 
proof of their title as heirs of Turab-on- 
nissa. These two points have been conolud- 
əd against him. His third plea was to the 
effect that under a series of sale-deeds, be- 
ginning with the 3rd of November 1912 
and ending with the 16th of November 
1913, he had himself become the, owner of 
the equity of redemption under the mort- 
gage deed. of December the Ist, 1870. 
He contended’ that the liability sought. 
to be enforced against him attached to 
him only so long as he was in posses- 
sion of the Jand«as mortgagee and ceased 
from the’ date of his complete acquisi- 
tion of the equity of redemption. The 
learned Munsitf tried the case on issues ap- 
propriately framed, but soon found himself 
involved, as we ourselyes have done, in 
certain questions as to the effect of the 
results of previous litigation on the position | 
of the parties to the present snit. How- 
ever, he came tothe conclusion that there 
had been. no preyious decision, binding upon 
the parties, which preyented the defendant 
from asserting that his liability to pay 
this annuity came to an end from the 
date on which he completely acquired the 
equity of redemption. He then went on 
to hold that this plea, open to the defend- 
ant, was a good one in fact and in law. 
He held that there had heen a complete 
merger of the interests of the mortgagor 
ani mortgagee under the ceed of Decem- 
ber the Ist, 1870, and that all liability 
on account of this annuity came to an end 
from the date of sush merger. He framed 
his decree accordingly, allowing a part of 
the claim of the plaintiffs and dismissing 
the rest. 

The plaintiffs went in appeal to the 
Court of the District Judge. We have 
not found it at all easy to determine what 
the District Judgeis to be understood ag 
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having decided. He certainly has not dealt 
with the dificult question of law which 
arises. on the first Court’s finding that the 
equity of redemption under the mortgage 
of December the lst, 1270, bad been com- 
pletely acquired by the defendant. Indeed 
he purports to reverse that finding. He 
says in so many words that the defendant 
has not purchased the whole of the equity 
of redemption ; and, in another portion of 
his judgment, that some part ofthe mort- 
gagor’s equity of redemption is still with 
the plaintiffs. If we felt able to treat these 
expressions of opinion by the learned Dis- 
trict Judge as clear findings of fact, we 
should have to accept them as decisive of 
this suit. It seems to us, however, that 
they proceed in part upon an erroneous 
view of the effect of a particular finding 
recorced in a suit between Musammat Turab- 
un.nissa and the present defendant, to which 
we shall have to refer at greater length. 
In part also they are bised upon certain 
arguments as to an apparent discrepancy 
between the area shown in the two docu- 
ments of title produced Ly the defendant 
with regard to that portion of the mort- 
gaged property which is situated in a 
village called Dhelawal, These arguments 
we find ourselves quite unable to follow ; 
indeed the learned Advocate for the respond- 
ents could only suggest that there must 
be some clerical error, either in the judg- 
ment of the learned District Judge,or in 
the documents referred to by him. We 
are not prepared, therefore, to deal with 
the case on’ this basis, that the appeal of 
the defendant is concluded by. any finding 
of fact recorded by the Jower Appellate 
Court. The judgment of that Court has 
not, as a matter of fact, been supported 
before us on the grounds on which it 
proceeds. We have, however, been asked 
to hold that, in any case, the decision of 
the Court of first instance, according to 
which the liability of the defendant in 
respect of the annuity claimed came to an 
end on the 16th of November 1913, is 
unsustainable upon legal grounds, in view 


of the results of the previous 
litigation in which these same parties 
had been concerned. We feel that this 


is substantially the point with which we 
haye to deal. i 
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The mortgage of December, the lst, 
1870, containing curious provisions as to 
the reservation of an annuity in favour 
of the mortgagor Maujud Ali Shah and 
his wife Abadi Begum, was eminently 
calculated to lead to misunderstanding and 
litigation between the parties concerned. 
The records of this Court show that it 
has had that result. What we are con- 
cerned with at present is a suit instituted 
in the year 1909 by Musammat Turab-un- 
nissa, the: predecessor-in-title of the present 
plaintiffs. That was a anit against the 
same defendant who is now the .appellant 
before us, and it isnot denied that whatever 
was decided in that litigation is binding 
upon the parties to the present suit. Musame 
mat Turab-un-nissa claimed to be entitled 
to recover from this defendant, as mortgagee 
in possession of the property referred to 
in the deed of December the Ist, 1870, a 
large sum of money on account of the 
arrears of the annuity thereby reserved. 
Her claim was based upon the allegation 
that she was the heir of the original 
mortgagor Manjud Ali Shah. The allegation 
was contested, but was finally decided in 
her favour after an order of remand by 
this Court. The principal defence to that 
ruit was that the proprietary rights of 
Maujud Ali Shah in all the lands 
affected by the mortgage in question had been 
sold at successive anction sales in execution 
of decrees. It was contended that, inasmuch 
as no portion of the equity of redemption 
in the mortgaged ‘property remained vested 
in Maujud Ali Shah, or in Musammat 
Turab-on-nissa as his heir, it followed 
that no claim on account of this :annnity 
or malitkana allowance was maintainable 
by the then plaintiff. This point was 
dealt with by the learned Subordinate 
Judge who first decided that case on the 
16th of December 1909, and whose judg- 
ment is on the record now before us. 
The 7th issue framed by him was, “whether 
the equity of redemption has been sold? 
If so, what is its effect?” On this he 
found, to begin with, that only a portion 
of the equity of redemption had been sold, 
He then went on to say, referring to 
certain previous litigation which had taken 
place between the present defendant on 
the one side and the auction-purchaser ofe 
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a portion of the equity of redemption on 
the other, that the right to reseive this 
allowance was not saleable and sould not 
have passed to the aucfion-purchasers at any 
of the auction-sales. He decreed Musammat 
Torab-un-nissa’s claim as brought. There 
was an appeal to the Court of the District 
Judge and the judgment of that Court is 
dated September the 12th, 1910. It is 
clear that before the District Judge 
the defendant, then took the point that 
the whole of the equity of redemption in 
the mortgaged property had, as a matter of 
fact, been sold and no longer belonged 
to Manjud Ali Shah or his heirs, and 
from this allegation of fast asked the Court to 
draw the conclusion that Musammat Turab-un- 
nissa, as heir of Maujud Ali Shah, had 
no right to claim any portion of this 
annuity. The learned District Judge dealt 
with this plea on the assumption that the 
whole of the equity of redemption had as 
a matter of faot been sold prior to the 
institution of that suit. There has been 
some, argument before us as to whether his 
remarks on this point can be treated as 
representing admissions made by both the 
parties at the hearing of the appeal, or 
findings of fact binding upon the parties. 
It was certainly the case for the present 
defendant, both in the suit brought by 
Musammat Turab-un-nissa and in ‘the, present 
suit, that the proprietary rights of Maujnd 
Ali Shah in respect of all the property 
which formed the subject-matter of the 
mortgage of December the Ist, 1870, had 
been put up for sale in successive execution 
proceedings and had entirely passed into 


the hands of varions auction-purchasers. 
In the case now before us the learned 
Munsif has found that this is what had 


taken place, and he gives certain dates 
according to .which the last fragment of 
his proprietary rights in the mortgaged 
property passed from the hands of Maujud 
Ali Shah at an auction-sale which took 
plase on the 3rd of January 1873. It 
does not seem to us that this finding of 
fact was seriously challenged in the appeal 
before the District Judge, and in any case 
we think that the present defendant at 
any rate has no ground for complaint if 
we assume the truth to be what we think 
it actually was, namely, that the proprietary 
‘rights of Maujad Ali Shah had been 


INDIAN OASSS. 


841 


entirely sold up and had passed into the 
hands of various austion-purshasers long 
before Musammat Turab-un-nissa instituted 
her suit in the year 1919. 

To return now to the finding of the Distrist 
Judge in that suit; he starts, as we have said, 
with the assumption that “the mortgagor's 
equity of redemption” had bean entirely sold 
away before the institution of that suit. He 
goes on to hold, hewever, that the right 
to receive the annuity, or malzkana allowance, 
was a thing quite distinct from the equity 
of redemption strictly so called, that is to 
say, from the proprietary rights of Maujud 
Ali Shah in the mortgaged land. He holds 
that this allowance sought to be charged on 
the wortgaged property went with the land, so 
that the defendant, as successor of the trans- 
feree of the rights of the original mortgagee, 
was liable to pay it. He holds, further, 
that the right to receive this allowance 
was not saleable and as a matter of fact 
had never been put up for sale at any of 
the auction-sales held in execution against 
Maujud Ali Shah, in the course of which 
his proprietary rights had passed to various 
auction-purchasers. On this finding amongst 
others he based his decision dismissing 
the defendant’s appeal and affirming the 
decree of the first Court in favour of Musam- 
mat Turab-un-nissa. The defendant came 
in second appeal to this Court, and the result 
is to be found in Lachhmi Narain v. Turab- 
un-nissa (1). A perusal of that judgment 
will show that the finding of the District 
Judge that the proprietary rights of Mau- 
jud Ali Shah had entirely passed to cer- 
tain aaction-purchasers was not challenged, 
nor was any plea argued against the degi- 
gion of the District Judge that the mere sale 
of the proprietary rights passed no title 
to the auction-purchasers to receive the 
malikana allowance and that the right to 
receive this allowance still inured in favour 
of the heirs of Manjnd. Ali Shab. A ques- 
tion of limitation was raised which found 
favour with this Court, to this extent that 
the sum decreed in favour of the plaintiff was 
considerably reduced. 

A plea was also taken that the position 
of Musammat ‘Turab-un-nissa as heir of 
Maujud Ali Shah was not satisfactorily 
established by the decision of the Courts 


below. An issue was remitted upon this 
(1) 14 Ind. Cas. 505; 9 A. L. J. 207; 84.4. 246. 
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point, resulting’in a finding in the plaintiff's 
favour. ThisCourt thereupon decreed Musam- 
mat Turab-un-nissa’s claim to such extent 
as it found to be unaffected by the Statute 
of Limitation. -Jn view of .the result’ of 
this litigation it is not open to us to go 
back to the beginning of things and examine 
the question of the precise nature of the 
rights which the mortgagor Maujud Ah 
Shah reserved to himself under the deed 
of December the Ist, 1570 We’ may note 
in passing, as one of the relevant facts of 
the case, that in the year 1881 the ques- 
tiun was raised by an aucticn purchaser 
of a portion of Manjud Ali Shah’s pro- 
prietary rights as to whether he himself, 
as such purchaser, was not entitled to 
receive from the mortgagee in question 
a proportiovate.slare of the malikana al- 
lowance. This claim was resisted by the 
father of the present defendant, and was 
decided against the auption-purchaser by a 
judgment of November the Sth, 1881, which 
is on this record. This fast shows that 
the decision arrived at in the litigation of 
1909 to 1911 in favour of Musammat Turab- 
un-nissa -was not a new thing, but wasas 
a matter of fact an affirmation of the posi- 
tion which the defendant had himself 
previously taken up. We must take it now 
as decided finally -inter partes,as the result 
of the suit brought by Musammat Turab- 
un-nissa, that the auction-purchasers at the 
various sales, in the course of which differ- 
ent portions of Maujud Ali Shahb’s proprietary 
rights in the mortgaged property were put 
up, to sale, did not by their austion-pur- 
chase acquire any portion of the right to 
receive the annuity or malikuna allowance 

now in suit. 


The final question which we have to 
determine now is whether the position has 
been altered by the fact that, since 
the final decree in favour of Musammat 
Turab-un-nissa, the present defendant has 
beer round to thé various auction-purchasers 
of Maujud Ali Shah’s proprietary rights 
and has acquired from them, under a series 
of sale-deeds, whatever rights they them- 
selves took by their auction-purchase. It 
seems to us impossible to hold that this 
circumstance distinguishes the position of the 
present plaintiffs from that of Musammat 
Turab un-nissa, go as to free the defendant 
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from his liability. However anomalous the” 
resnlt may appear, and whatever arguments ` 
might be put forward against the soundness- 
of that position, it has been definitely - 
settled between the parties that in the 
year 1911 there were three distinot sets of 
persons who possessed rights in respect of’ 
the land dealt with by the mortgage-deed - 
of December the Ist, 1870: (1) There was 
the present defendant, in possession’ as“ 
mortgagee. (2) There were a number of’ 
auction-purchasera who had acquired piece-- 
meal the proprietary rights of Maujud Ali 
Shah in the different items making up the 
mortgaged property. (3) There were the 
heirs of Maujud Ali Shah’ entitled to- 
receive an annuity or malekana allowance 
out of the income of the property in ques- 
tion. It is impossible to hold that a merger- 
of the rights of the first and second of 
these categories of persons antomatically’ 


- extinguished the rights of the 3rd. There 


hus been no complete mergerin the person’ 
of the present defendant of allthe rights 
created by the mortgage-deed of December 
the Ist, 1870: and until sneh complete 
merger has taken place, the heirs of Mau- 
jud Ahi Shah are entitled to maintain their. 
claim for this allowance, payable out of the 
profits of the mortgaged property by the- 
person in possession and enjoyment of the 
same. The result is that this appeal fails 
and we dismiss if with costs, 


Appeal dismissed,- 


CALCUTTA HIGH COURT. 4 
Letrers Patent APPRAL No. 21 or 1915. 
May 31, 1916. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 
SHEIKH YAKUB AND ANOTHER— 
PLAINTI #FS—- APPELLANTS 
VETSUS = 
TAZIMUDDI MULLIOK AND 
OTBERS— DEFENDA NTS— RESPONDENTS, 

Civil Procedure Code: Act V of 1908), s. 102— 
Appeal, second—Mesne profits, suit for, coupled with 
prayer for declaration—Suit, form of—Plaint, state- 
ment of claim in—Court, whether bound by technicalities. 

A Court should not be bound by any technicalities 
with regard to the form of the statement ofclaim in 
a plaint, |p. 844, col. 2.] , 


terry, a.» -~ te neh oe 
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r Plaintiffs brought a suit asking for a declaration 
of. their title to, and confirmation of possession of, 
a plot df land and also for a sum of Rs. 49-8- 0 
by “way! Sf mesne profits; in the ‘alternative they 
claimed that if it be adjudged by the Court that 
they. had been dispossessed or were nob in posses- 
gion, after the institution of the suit, a decree might 
be passed for khas possession. It ‘appeared that 
the’ amount claimed as mesne profits was made ‘np 
of the amount which was awarded against the plain- 
tiffs ing, previous Small Cause Court suit by the 
defendants on the ground that the plaintiffs had 
deprived the defendants of the crops grown on the 
and in snit D previous year: ' 

5. Held, (1) that a decree for mesne profits could be 
made in the suit, inasmuch as there was an alterna- 
tive claim for possession; [p. 844, col. 2.] 

(2) that a second appeal lay against the decree of 
the lower Appellate’ Court disallowing mesne profits, 
inasmuch , as the suit, being one for a declaration 
of title to land, was not cognizable by a Small 
Gatise Court. Tp. 844, col. 2. ] 
>! Letters Patent Appeal against the judg- 
ment f Mr. Justice Mullick, dated the 28th 
January 1915, in Appeal from Appellate 
Deéorée No. 3634 of 1910, against the. decree 
of the Officiating ‘Additional Subordinate 
Judge, : Faridpur, modifying that of” the 
Mansif, 1st Court, Bhanga, dated the 5th 
August 1909, 


‘FACTS appear from the following judg- 
ment of 

, MULUGK, J The Munsif decreed the 
plaintiffs’ snit ‘for declaration of title, for 
confirmation of possession , and for mesne 
profits in respect of the year 1907 which 
Were assessed at.Rs. 498-0. The defence 
was that the land belonged: originally to the 
jote of the plaintiffs but had been given to 
the predecessor of the defendants in exchange 
for another plot. Thisdefence was disbelieved. 
On appeal the learned Subordinate Judge set 
aside the decree so far as it related to mesne 
profits but confirmed it so far as it related to 
declaration, of title and possession. 

`~ Second" Appeal- No. 3634 of 1910 is 
pretorred “by: the plaintiffs’ on the ground 
that the learned -Subordinate Judge should 
have ‘decreed mesne profits as well, The 
claim for mesne profits is put in this way. 
It is said that’ in 1907 the defendants sued 
the plaintiffs in the Small Cause Court 
alleging that the’ plaintiffs had out crops 
grown on the land and claiming as the value 
of these crops the sum of Rs. 49-8-.0, that 
suit was decreed. Therefore, it is maintained 
that the plaintiffs are entitled in the present 
suit to the amount whioh’ they „paid into 
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ee in‘order to satisfy that Small Cause 
Court decree. In the. face of ‘the. plaint, 
however, in the present snit, the claim for 
mesne profits cannot he. -Tbe suit. is 
professedl; one for confirmation of posses. 
sion. But: am asked by the learned- Vakil 
for the appellants in Appeal No,. 8684 to 
read into the plaint the allegation that the 
plaintiffs were dispossessed in 1907 and that 
somehow or other they resumed possession in 
1908. Itis impossible tə read this allega- 
tion into the plaint when the plaint itself is 
distinctly one for confirmation of possession. 
It is not sufficient to say that pleadings in 
this country are to be liberally construed and 
thatthe Courts should give reliefs not so 
much upon the plaint as upon the fasts 
proved. 

In the next place even if the plaint were 
construed in the manner in which the 
plaintiffs ask, there is no second appeal in 
respect of the amount disallowed; for the 
amount is below Rs. 100 and undek section 
102 of the Code of Civil Procedure a second 
appeal does not lie. 

Some attempt has been made to dis- 
tinguish between a claim for mesne profits as 
an ascertained sum and a claim to be de- 
termined upon an account. But the: case 
of Kunjo Behary Singh v. Madhub Chundra 
Ghose (1) is clear authority for holding 
that when the amount ‘of mesne profits 
decreed is less than Rs. 500 no second 
appeal: lies. ‘Appeal No. 3634 of 1910 is, 
therefore, dismissed with costs. 


I now some to Appeal No. 377i of 1910, 
in which the defendants attack the decree 
so far as it relates tn the declaration of title 
and confirmation of possession. 


The first point urged in this appeal is 
that the lower Appellate Court has wrongly 
rejected certain survey papers filed before 
the Settlement Officer. But there is nothing 
to show that these papers were ever tendered 
before the Munsif nor that this alleged 
rejection of evidence was ever made a 
ground of appeal before the Subordinate 
Judge. . 


It is next argued that the Court of Appeal 
below has arrived at its finding by wrongly 


(1) 28 O. 884; 12 Ind, Deo. (x. s.) 587, 
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placing the onus upon the defendants. 16 
appears, however, from the perusal of the 
judgment of the Munsif and the judgment 
of the Subordinate Judge, which is a judg- 
ment of afirmance, that the evidence on both 
sidey waa considered and that the finding 
was arrived at upon the balance of evidence. 
The Munsif in his judgment after dealing 
with the evidence of the defendants deals 
with the evidence of the plaintiffs and finds 
clearly that the plaintiffs were in possession 
of the disputed lands in the manner . and 
at the time alleged. The learned Sabor- 
dinate Judge accepta this fading and there 
is nothing to support the contention that 
he wrongly placed the onus upon the de- 
fendants. There is, therefore, nn snbatance 
in the grounds urged oy the Vakil for the 
appellants and the result is that this appeal 
is also dismissed. . 


Babu Rupendra Kumar Mitter, for the Ap- 


pellants. | 
Babu Jnanendra Nath Sircar, for the Re- 


apondentr, 


JUDGMENT. 

SANDERSON, C. J.—In this case the snit 
was brought by the plaintiffs asking for a 
declaration of their title, and also that 
their possession should be confirmed, and 
further that a decree might be pissed in 
their favour for a rum of Rs. 49-50 by 
way of mesne profits: and, then the 
plaintiffs went on and claimed in the alterna- 
tive that if for any reason the Court 
adjadgei the plaintiffs to be dispossessed, 
or not in possession after the institution 
of the suit, a decree might be passed for 


khas possession; and, finally they prayed for - 


any relief which the Court might find 
them entitled to according to the principles 
of equity. < 

In my judgment the rights of the par- 
ties in this case are plaia: It appears that 
the Courts in this case have decreed the 
plaintiffs’ title and there is nn dispute about 
that matter. The present defendants in 
the year 1907 brought an action against 
the plaintiffs on the ground that the present 
plaintiffs had taken away the orops which 
the defendants had grown. That action 
was brought in the Small Cause Court and 
the prosent defendants obtained a decree 
for a sum of Rs. 43-8-0, on the ground 
that the present plaintiffs had deprived 
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the present defendants of the srops 
in question. Ther the present plaintiffs 
brought this suit in the following year. ° 

The learned Judge of this Court has 
held that inasmuch as tha ela m was not 
fur possession but was for einfirmation of 
possession, the amount of mesne profits 
which the: first Court had awarded, namely 
Rs. 49-80, conld not be decreed. I 
may here say that the sum of Rs. 4980 
was made up of the Rs. 43-8-0 and, I 
suppore, interest from the time it was paid 
until the institution of this suit. 


Now, my first observation about that 
part of the learned Judge’s judgment is 
that there was in the suit an alternative 
claim for possession, and, therefore, it can- 
not be ‘said that the plaintiffs’ claim was 
confined to confirmation of possession. Bat, 
in my judgment, when we look at the 
facts of the case, we find that the 
plaintifs claimed Rs. 49-8-0 as mesne 
profits, and their claim to that must have 
been based -upon the allegation that the 
defendants had been in possession during 
the year 1907 and had been growing crops 
on the land and had received the yalue of 
the crops, namely Ra. 43-8-0, and had 
nob paid any rent to the plaintiffs. That 
is really the gist of the case; and, I think, 
it would be wrong for us to be bound by 
any technicalities with regard to the form 
of the statement of claim, even if the 
plaintiffs were debirred by the form of 
the statement of claim, which, I think, they 
are nob. l 


The learned Judge went on to say that 
there was no sesond appeal in this case, — 
bacause section 102 of the Civil Procedure 


Code provided that in such a case there -. 


would ba no second appeal. As has already 
been pointed out by my learned brother 
Mr. Jn3tice Mookerjee during the course 
of the argument, with great respect-to the 
learned Judge, there is really nothing in 
that point. That section says: “No second 
appeal shall lie in any sait of the nature 
cognizable by Courts of Small Causes, 
when the n.uonnt or value of the subject- 
matter of the original suit does not exceed 
five hundred repees.” This was a suit in 
whish the claim was, amongst other things, 
for a deolaration of title and being a suit 
for a declaration of title, it could not be e 
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brought in the Smali Cause Court. There- 
fore, section 102 Las no application to it. 

For these reasons I think that this 
appeal should be allowed, and the decree 
of the Court of first instance restored, that 
is to say, the plaintiff’s title tothe disputed 
land should be deelared and his possession 
of it should be confirmed, and a decree 
for the amount of Rs, 49.8.0 should be 
awarded to them. 

The plaintiffs are entitled to their costs 
in all the Courts, including the costs of this 
appeal. 

MOOSERJER, J.—I agree. 

Appeal allowed. 


” 


BOMBAY HiGH COURT. 
First Orvis APPrRAL No. 230 or 1914, 
April 13, 1917. 

Present: —Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Heaton, 
CHANBASAPPA DODAPPA DESAI— 
DEFENDANT No. L-——APPELLANT 
VETSUS 


KALIANADAPPA AYAPPA DESAI— 


PLAINTIEE— RESPONDENT. 

Limitation Act 1IK of 1908), Sch. I, Arts. 118, 144— 
Hindu Law—Adoption—Death of adopted son—Second 
adoption during lifetime of first adopted son’s widow— 
Suit for recovery of estate by first adopted son’s rever- 
sioner—Adverse possession—~Limitation. 

D. died in 1878 leaving property consisting of 
Deshgat and Gaudki vatans and some non vatan pro- 
perty. In 1880 D.'s widow adopted a son M. and the 
latter’s name was entered as holder of both classes 
of vatans, The widow was appointed M.'s legal 
guardian under Act XX of 1864 and managed his pro- 
perty. In 1886, on the application of the widow, M.'s 
name was removed from the Deshgat vatan register 
on the ground that he was not a bhauband of D. in 
whom under the sanad the vatan would vest. AM. died 
a minor in 1895, leaving a widow who was entered as 
holder in the Gaudki vatan register. In 1899-the 
widow of D, gotthe name of M 's widow removed from 
: the register. In 1901 D.’s widow purported to adopt 
the defendant as son to D. and put him in possession 
of the whole property. M's widow died in 1908. In 
1912, the plaintiff claiming asthe nearest reversion- 
ary heir of M. sued to recover the estate of D ; 

Held, (1) that time began to run against the plain- 
tiff from the date of the death of M.'s widow and that, 
therefore, there had been no adverse possession suth- 
cient to bar his suit; [p. 846, col. 1.] 

(2) that the suit was, however, barred by Article 
118 of Schedule I of the Limitation Act, inasmuch as 
the defendant enjoyed his possession of the estate as 


son of D., and as the plaintiff could not challenge the 
defendant’s adoption the latter must be taken to be 
the brother of M. and, therefore, a nearer heir than 
the p'aintiff; [p. $46, col. 1 ] 

(3) that even if defendant’s adoption was invalid 
under the Hindu Law and although the power of 
adoption of D.’s widow had been exhausted before she 
purported to adopt him, yet the law of limitation 
ba F effective bar to the plaintif’s suit. [p, 846, 
col. 2. 

Musammat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry, 10 M. I. A. 279 at p. 311; 3 W.R. 
(P. C.: 15: I9 E. R. 978; 1 Suth. P. C.J. 574; 2 Sar, P. 
C. J. 111, distinguished. 

Mohesh Norain Munshi v. Taruck Nath Moitra, 20 0. 
487; 6 Sar, P. O. J. 26'; 17 Ind. Jur. 164; 10 Ind, Dee. 
(x. s.) 330; 20 I. A. 30 at p. 33, relied upon. 


First appeal from the -decision of the First 
Class Subordinate Judge, Bijapur, in Civil 
Suit No. 90 of 1912. 

Mr. Setlur (with him Mr. M. V. Bhat), for 
the Appellant. 

Mr. G. 8. Rao, for the Respondent. 

JUDGMENT. —The property to which 
this appeal relates is chiefly vatan property 
which consists of Dashgat and Gandki 
of Patilki vatans, This appeal also relates 
to certain non-vatan property specified in 
Schedule Č to the plaint.. Until his death 
in or about 1878 the property was held by 
Dodappa Desai. He left two widows and 
a daughter but no son. In 1880 Malkamma 
the s:nior widow adopted a son Madivallappa 
and the Collectcr in consequence entered the 
name of Madivallappa as holder of both 
classes of vatans. 

In or about 1886, on the application of 
Malkamma, Madivallappa’s name was 
removed from the Deshgat ratan re- 
gister on the ground that he was nota 
bhaubund of Dodappa in whom under the 
sanad the Deshgat vatan would vest. Prior 
to this event Malkamma had been appointed 
legal guardian of Madivallappa’s property 
under Act XX of 1864 and managed both 
classes of vatan property till after his death 
a minor in 1896, He left a widow who 
became entitled on his death as his heir and 
was entered as holder in the Gaudki vatan 
register. 

In 1893, Malkamma (the 2nd defendant) 
applied to the Collector and got the name of 
oo widow removed in Ostober 

On the ]4th of December 1901, Malkamma 
purported to adopt the Ist defendant as son 
to Dcdappa and from that date the Trial 
Court finds that the let defendant has been 


~ 
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in possession of both classes of vatan pro- 
perty and also the prcperty described in 
Sehedule ©. Madivallappa’s widow died in 
1908. 

This suit was instituted on the 2nd of July 
1912 by the plaintiff, slaiming as the nearest 
‘reversionary heir of Madivallappa. 

The adoption of Madivallappa is not 
disputed in this appeal. The learned Trial 
Judge has decided the case as to the vatan 
lands in favour of the plaintiff. 

Two points only have. been argued in 
appeal koth based upon the law of limita- 
tion, first, that the plaintiff’s claim is barred 
by adverse possession; secondly, that, the 
plaintiff cannot obtain relief without chal- 
lenging tke adoption of the Ist defendant 
upon which the latter’s enjoyment rests and 
that it is now too late to doso having regard 
to Article 118 of the Indian Limitation Act: 
-for the plaintiff knew of the lst defendant’s 
adoption not later’.than the Ilth February 
1902 as is shown by his application of that 
date, Exhibit 154 D. 

As regards adverse possession , we itik 
the learned Judge was right‘in holding that 
time would begin to run'against the plaintiff 
from the death of ‘Madivallappa’s.-widow in 
1903 and ‘that, thérefore, there has been no 
-adverse possession sufficient w bar. ‘the plaint- 
:1ff’s suit. 

The plea that: the suit. ig oer under 
‘Artisle 118 is more serious, 


-* Tt is contended for the plaintiff that: he 
-glaims as reversionary heir of Madivallappa 
and notof Dodappa and that the adoption 
of the lst defendant to Dodappa, who was not 
the Jast male holder, is ‘negligible and does 
not concern the plaintiff. It concerns bim, 
however, in two- ways; first, because the 
lst defendant’ enjoys his possession, which 
is- challenged by the plaintiff, as son of 
Dodappa and not otherwise; and séeondly, 
because if the plaintiff is barred by time 
from suing to challenge the defendant’s 
adoption, the defendant must be taken to be 
‘the brother of- Madivallappa- “and, therefore, 
a nearer heir,than the plaintiff, 

It has been argued that the Aécio in 
Musammat Bhoobun Moyee. Debia v. Ram 
Kishore aed Ohowdhry (1) shows a the 


“ay IOM. L.A. 279 at p.311; 3 W. R. (P. C.) 16; 
19 E, R. 978; 1 Suth. P. O. J. 574; 2 Sar. P. O. J. 111. 
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widow of Dodappa had no authority to maké 
an adoption after the estate had vested, in 
Madivallappa’s widow. That, however, was 
not a case in which the law of- limitation 
came up for consideration. The. adoption 
of the defendant may be clearly invalid’by 
Hindu Law and Malkamma’s powerof 
adoption may have been already exhausted, 
nevertheless the law of limitation: will 
effectively defeat the plaintiff’s' claim: see 
Mohesh Narain Munshti-v. Taruck Nat 
eh dias 2 

In answer to the argument that the 
. plaintiff is not concerned with an adoption 
to Dodappa who was not the last male 
holder, it is to be observed that the property 
in dispute 1s an ancestral estate and that 
Dodappa as wellas~-Madivallappa was an 
ancestor of the plaintiff. The remarks of 
Lord Hobhouse in distinguishing Jagadamba 
Chaodhrani vy. Dakhina. Mohun Roy- -Ohaodhri 
(3) from Raj. Bahadoor Singh. v. Achum- 
bit Lal (4), which was. relied on for 
the plaintiff here, are in point.. He said 
“to lapply the remarks there made, in 
somewhat general terms, to @.case in which 
the heir. cannot possibly get at.the ancestor’s 
property without disturbance of a title.. 
founded on adoption to that ancestor, ; Is, to 
put upon them a meaning ‘they mn were never 
intended to bear.” w 

We set aside the: decree of the lowes 
Court and dismiss the suit with costs. 
throughont. ~ 


Appeal allowed; Decree set aside. 
(2) 200. 487; 6 Sar. P. C. J. 261; 17 Ind, Tur, 164; 
10 Ind. Dec, (N. s.) 330; 20 I. A. 30 at p. 38. 
(3) 13 I. A. 84 at p. 96; 13 C. 308; 4 Sar. P. ©. J, 
715; 10 Ind. Jur. 807; 6 Ind. Dec. (N, s.) 705. 
(4) 6 I. A. 110; a ei a 





CALCUTTA HIGH COURT. - 
APPEAL FROM APPELLATE DECREE No. 3095 ` ' 
, or 1914, 
June 28, 1917. 
Present: -—Mr. Justice N. R. Chatterjea and ' ts 
Mr. Jastice Richardson: 
MIA RAJA PATWARIT AND on HIS DEATH ; 
HI>‘HEIR AND LEGAL REPRESENTATIVE 1 ; 
NOA: RAJA PATWARI—:. 
PLAINTIFF— APPELLANT 
Lersus - 
RAM KUMAR DH AND orners—Devanbants 


— RESPONDENTS. 
Bengal Tenancy Act (VIII B.C. of 1885), ss. 49 (b), 85, 
sub-secs, (2), (8)— ail lease for more than nine 
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years created prior to Act, whether becomes invalid 
after expiry of nine years from passing of Act, 

A sub-lease for a term exceeding nine years, grant- 
ed"by a ryot prior to the passing of, the Berigal 
Tenancy Act, does not become void after the expiry of 
nine years from the passing of the Act, but remains 
valid and operative as against the ryot, who, therefore, 
has no-right, (before the term of the sub-lease has 
expired , to eject the under-ryot under the provisions 
of section 49 (b), Bengal Tenancy Act. [p. 848, col. 1.] 


. Appeal against the decree of the District 
Judge, Tipperab, dated the 24th June 1914, 
affirming that of the Munsif, 4th Court, 
Chandpur, dated the 16th July 1913. 
` Babu Upendra Kumar Ray (for 
Bipin Ohundre Bose), for the Appellant. 


Babu 


Dr. Sarat Chandra Basak, for the Respond- - 


ents. 

JUDGMENT.—This appeal arises ‘out of 
a suit by the “plaintiff who isa rayat to 
eject the defendant, an under ratyat, under 
the provisions of Kae 49 (b) of the 
Bengal Tenancy Act, on the ground that 
the lease, granted tothe latter on the 14th 
July 1879, was void after the expiry of 9 
years from the passing of the Bengal Tenancy 
Act. 

The Courts below concurred in dismissing 
the suit and the plaintiff has appealed to 
this Court. ` 

The judicial decisions on the question 
whether a- sub-lease granted by a ratyat 
for a period of more than 9 years without 
the Jandlord’s consent is void not only 
against the superior landlord but also against 
the raiyat himself, have not been uniform. 
There is no dispute that such a sub-lease, if 
granted without the consent of the landlord, 
is not valid as against him as expressly 
provided by sub-section (1) of section 85, 
Sub-section (2) of that section provides that 
“a sub-lease by a ratyat shall not be ad- 
mitted to registration if it purports to create 
a term exceeding 9 years,” and it has been 
held in Jarip Khan v. Durfa Bewa (1) and 
Telam Pramantk v. Adu Shatkh (2), that a 
sub-lease granted in contravention of the 
provisions of sub-section (2) of the seo- 
tion is void even against the razyat him- 
self. 

In the first case, 16 was pointed out that 
a sub-lease, if it purports to create a term 
exceeding nine years, cannot be.admitted to 


(1). 15 Ind. Cas. 476; 17- ©. W. N. 59; 16 C. b. J. 


4. 
(2) 18 Ind. Cas. 791; 17 O. W. N. 468. 
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registration, and under the rules of the Regis- 
tration Department when such a lease is 
presented for registration it should be re- 
turned at once with a note recorded on its 
back -to the effect: “Not admissible under 
sub-section (2' of section 85 ofthe Bengal 
Tenancy Act”; and it was observed that “had 
the law been obeyed, the document would 
not have been registered. If it had not 
been registered, then under section 49 of 
the Registration Act not only would it not 
affect any immoveable property comprised 
therein but it could not be received as eyi- 
dence of any transaction affesting such pro- 
perty, so that for the purposes of this Hti- 
gation the document, if not registered, would 
have been as though it did not exist.” Ig 
was further observed that it did not make 
any difference that the sub-lease was regis- 
tered in contravention of the section and that 
in fact it must te treated “as though it 
was not registered, ” the result being that 
there was “mo proof of the document and as 
a consequence no proof of the title on which 
the party claiming the sub-tenanoy rests,” 
The same view was taken in the second 
case as to the effect of registration of a sub- 
lease in contravention of the terms of sub. 
section (2), thelearned Judges beingof opinion 
that a permanent sub-lease registered in 
contravention of the statutory provision is 
inadmissible to prove the tenansy. In both 
these cases, however, the sub-lease was exe- 
cuted afterthe passing of the Bengal Tenancy 
Act and the provisions of sub-section (2) of 
section 85 had, therefore, a very material 
bearing upon the question. 


In the present case, the sub-lease was 
executed on the 14th July J879 before the 
passing of the Bengal Tenancy Act With re- 
ference to such a -case, the provision of 
sab-section (3) of section 85 is applicable. 
That sub-section says: ‘Where a raiyat has, 
without the consent of his landlord, granted 
a sub-lease by an instrument registered 
before the commencement of this Act, the 
sub lease shall not be valid for more than 
9 years from the commencement of this 
Act.” So far as the construction of this 
sub-clause is concerned, there does not 
appear to. be any conflict of authority. 


One of the earliest cases on the subject 
in which the question was discussed is 
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Gopal Mondal v. Eshan Ohunder Banerjee (3). 
The learned Jadges, Ameer Ali and Pratt, 
JJ., pointed out that “that sub-section (2) 
has no connection with sub-section (3), as 
it necessarily deals ‘with sub-leases granted 
after the passing of the Aci; for it directs 
that no anb-lease should be admitted to 
registration, if it purports to create a term 
exceeding nine years’, and with reference to 
the contention that sub-seation (3) must also 
be read in the light of sub section (2) so 
that a sub Jease granted before the passing 
of the Act should be absolutely invalid 
not merely as against the superior landlord 
but also against the ratyat himself, the 
learned Judges observed: “If this contention 
be correct, the result would be that a razyat, 
who has obtained any benefit under the 
lease in the shape of a bonus, would be 
entitled to retain the same, although the 
lease in consideration of which he has 
received the same will be set aside at 
the end of 9 years.’ The difference in 
the position of an under-ratyat taking a 
sub-lease for a term of 9 years before the 
passing of the Bengal Tenancy Act anda 
sub-lease granted subsequent to the passing 
of the Act is pointed out by the learned 
Judges at page 153 of the report. The 
case was followed in two later cases, namely, 
Madan Chandra Kapali v. Jaki Kartkar (4), 
and Bipin Behari Hatt v. Amrita Lal Bhatta- 
charjt (5). 


We have been referred to the cases of 
Srikant Mondul v. Sarola Kant Mondul (6), 
Ramgati Mandul v. Shyama Charan Dutt (7) 
and Basar tulla Mundle vy, Kasirunnessa 
Bibi (8). In all these cases, it was held 
tbat a snb-lease granted for more than 9 
years is void not only against the land- 


lord bat also against the raiyat. In the 
first case, however, the suit was directed 
both againat tbe raiyat as well as 
against the superior landlord. In the 


second and third cases the sub-leases were 
executed after the passing of the Bengal 
Tenancy Act which would, therefore, attract 
the provisions of sub-section (2). The pro- 


(3) 20 C. 148. 

(4) 6 C. W. N. 377. 

(5) 3 Ind. Cas. 685; 9 C. Ii. J. 76. 

(6) 26 C. 46; 13 Ind. Deo. (N. s.) 633. 
(7) 6 C. W. N. 919. 

(S) 11 0., W. N. 199, 
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visions of sub-section (3) had not to be eon- . 
sidered in those cases. l 

In the caso of Manik Borat v, Bani Chatan 
Mondal (9) it was held that the question of 
the invalidity of a sub-lease granted in con- 
travention of the provisions of sub-sec- 
tions (1) and (2) of section 85 can be 


raised only by the landlord of the 
ratyat. The learned Judges expressly stated 
that it was not necessary in that case 


to consider sub-section (3) which deals with 
an instrument registered before the commence- 
ment of the Bengal Tenancy Act, so that so 
far as sub-section (3) is concerned, there ia no 
conflict of authority. 

The present case 18 governed by the deci- 
sion of Ameer Ali and Pratt, JJ., in Gopal 
Mondal v. Eshan Chunder Banerjee (3), and we 
are of opinion that the plaintiff is not entitled 


` to eject the defendant. 


Tbe appeal must be dismissed with costs. 


Appeal dismissed. 
(9) 10 Ind. Cas. 469; 13 C, L. J. 649, 





NAGPUR JUDICIAL COMMISSIONERS 
COURT 


APPEAL FROM APPELLATE Decree No. 668 
or 1915. 
October 22, 1916. 

Present: ~Mr. Prideaux, Offg. A. J. C. 
BALWANT—PratntirFr—APPELLANT 
versus 
DEORAO— Devenpant—ResPonpent. 

Limitation Act (IK of 1908), Sch J, Art.120, appli- 
cability of--Sutt to recover village profits from co-sharer 
—Limitation—Burden of proof. 

A suit by a co-sharer to recover his share of the 
village profits from the managing co-sharer is govern- 
ed by Articlé 120 of the Limitation Aot. [p. 849, col. 
2. 

In a suit for the recovery of village profits the 
plaintiff must not only plead but adduce evidence that 
the defendant’s negligence was responsible for short 
collections, |p. 849, col 2.] 


Appeal against the decree of the District 
Judge, vst Berar, dated the 29th September 
19.4, modifying that of the Subordinate 
Judge, Yeotmal, dated the 24th February 
1914. 

Messrs. S. K. Barlingay and V. V, Chitale, 
for the Appellant. 

Rao Bahadur D. N. Khare, for the Re- 
spondent, i 
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JUDGMENT.—This appeal arises. from 
a suit filed by the appellant, a two-annas 
sharer in the jagir village of Mouzi Wanoj, 


to recover his share of the village profits - 


for the six years ending 1911-12 from the 
defendant Deorao, an eight-annas. sharer in 
and the manager of the said village? 
Rupees 2,168-1-3 with interest are claimed. 

The appellant’s right to claim profits of 
a two annas share was admitted but it was 
pleaded, inter alia, thatthe claim as regards 
the profits of the first three years in suit 
was time-barred. The suit resulted in a 
decree for Rs, 2,162-5-0 being passed in 
plaintiff’s favcur. 


On appeal the District Judge, . Hast 
Berar, has held that Article 62 and not121 of 
the Limitation Act applies and has, therefore, 
confined the suit tothe last three years. 
He has for this and for other reasons 
reduced the pmoupt due to the plaintiff to 
Rs. §57-15-9, 


Against that decision the present appeal 
has been filed. The 2nd and the Sth grounds 
of appeal have not been pressed and need not, 
therefore, be considered. Of the remaining 
grounds the main ground is that which 
questions the period of limitation found by 
the lower Appellate Court to be applicable. 
In cases for village profits arising in the 
Central Provinces, the six years’ rule is 
invariably applied on the authority of 
Mohammad Farrukh v. Birdhichand Oswal (1). 
The learned District Judge avoids following 
this case principally on the ground that 
it has been customary in the past in Berar 
to hold that Article 62 of the Limitation 
Act governs these cases. There is authority 
for this view, for Elliot, J. C., in Regular 
Appeal No. 160 of 1899, reported at page 169 
of 5 Berar Law Journal, dealing with the 
case of a half sharer in an Izara village 
claiming profits froma managing co-sharer, 
holds that. Article 62 is the one to be 
applied. 

No reasons are given for this decision, 
and with all respect to the learned Judicial 
Commissioner who decided that case, I find 
myself unable to agree with. him, For the 
respondent it is cunterded that neither 
Article 62 nor yet Artiole 120 governs 


(1) 100. P, L, R. 93. 
Wi 
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the case but that it falls under Article 
89 of tbe Limitation Act. lt seems to me. 
that there is no force in this contention, If 
is clear thatthe defendant manages the 
village, that he collects rents from the.. 
tenants, pays quit rent to Government for the 
village, and pays also the patel, patwari and 
jaglia, He defrays the customary expenses 
of various festivals--in the year and after 
allowing for the rent of land in the possession 
of each co-sharer, makes up accounts and 
finds what sbare of the net profits is due to 
each. 

It cannot be said that the moneys received 
by him were for the plaintiff’s use within 
the meaning of Article 62. Neither is Article 
89, which applies to suits by a prinsipal 
against his agent applicable. The agency 
wanted for this Article is missing. The 
present case, to quote Mohammad Farrukh v. 
Birdhichand Oswal (1), isnot a question of 
merely suing for money received. It cannot 
be said that immediately each tenant pays 
his rent, the plaintiff can claim ‘his share, 
thereof. The defendant is entrusted with the 
general management of the village and has to 
spend as well as to receive money. I hold that 
Article 120 of the Limitation Act applies 
and -have less hesitation in ‘holding this 
to be the case, as my decision brings the law in 
force in Berar in conformity with that ob- 
taining in the rest of the Province and 
increases the period of limitation hitherto 
held to have governed such cases in the first . 
mentioned part of the Province. The case 
must, therefore, go back to the lower Appel-. 
late Court to determine the amount due to 
the plaintiff as his share of village prone for 
the first three years in suit. 


I still hold to the view expressed in Bal- 
krishna v. Deorao (2), decided on 10th July 
1914, that the plaintiff in these cases has 
not only to plead but to adduce evidence 
that the defendant’s negligence was respon: 
sible for short collections. I did: not, 
however, intend to convey the impression 
formed by the lower Appellate Court that 
village officers’ emoluments in these suits 
should invariably be calculated according 
prevailing in . Khalsa villages. 
Section 6 of the Berar Patel and Patwari 
Law deals with the Deputy Commissioner's . 


(2) Second Appeal No. 118-B of 1913, 
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powers with regard to the payment of-thése 
village officials in a jagi? and it can be gather- 
ed from the section that their ‘emoluments 
can be settled by mutual agreement be- 
tween them and the jagzrdar. In default 
of payment, where the rate is so settled, 
the Deputy Commissioner is empowered 
to enforce payment at that rate; but where 
it has not been so ‘agreed to, he fixes a 
fair rate, but a rate not nigher than that pay- 

able in a Khalsa village. 


The same principle can with advantage be 
followed in these suits. Where the manag- 
ing co-sharer has fixed the rate’ and this is 
praved, it should be allowed. Where it has 
not been fixed, the Court is justified in 
allowing EKA KANA to the extent allowed 
in Government villages. The defendant 
in. the present case has charged Rs. 200 
per annum for the pa'el and  patwart, 
This seems less than the amount tha; 
would he paid yearly under the scale laid 
down in Appendix Bof V-1 of the 2nd 
Volume of the Berar Revenue Manual. If this 
is so, it must be held to represent the amount 
paid tothese village officials for the work 
done by them and the defendant cannot slaim 
more than that sum per annum, 


I ean find nothing to warrant the lower 
Appellate Court’s assumption that the yearly 
disbursement of Rs; 200 for a dewanjz refers 
to the patwari’s remuneration. As the 
patwart’s emoluments are included in the 
sum of Rs. %00 charged yearly for the 
gatel and patwart, it seems to 
that tbe amount claimed as paid to the 
dewanji or clerk is- a separate item. 
Whether the defendant is entitled to the 
sum'`olaimed under -thìs head is matter 
yet to be decided by the lower mops 
Court. 


The Rs. 35 claimed annually on acioun of 


paper is clearly the amount for the patel 
and patwart’s chillar. Thé rate for chillar in 
Khalsa villages is settled by the Appendix to 
the Berar Revenue Manual already referred to. 
If it works out to more than Rs. 36 for the 
two village officers, the excess cannot be 
allowed, for the defendant's statement is that 
only Re. 35 a year were so spent. Should 
the rate in the Khalsa. village work out to less 
than Rs. 35 per annum, then I do not think 
that the defendant should be given more than 
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would be flowed for this purpose in an ‘or- 
dinary village. l 
With these remarks E remand the ‘case to. 
the lower Appellate Court for a fresh deaision. ' 
A refund certificate will issue and other costs 
will abide the result, 
Case remand: d. 


CALCUTLPA HIGH COURT. 
APPEAL F OM APPELLATR Deceas N3., 2313 
; cr 1915." 
July 27, 1917. 
Present—Mr Justice N. R. Chatterjea and 
. Mr. Jastice Newbould, 

JNAN CHANDRA DAS AND otaers— 
PLAINTIEKS AND Derenpints Nos. l AND 2 
—~ APPELLANTS 
VEPSUS 


RAJANI KANTA PAL AND oragrs — 


DEFENDANTS— RESPONDENTS, 

Execution - Judgment-debtor ‘in possession of land 
under contract of sale—Lund, whether can be sold in 
evecution—Judgment-debtor, position of. 

The plaintiff got into possession of a piece of land’ on 
payment of the entire consideration for its purchase 
under a contract of sale. Before the conveyance 
was registered, however, the land was sold and was 
purchased by the defendant in execution of a money 
decree against the plaintiff: 

Held, that the plaintiffat the date of the auction- 
purchase by the defendant had acquired a right to ` 
the land which passed to the defendant under the 
salc in execution, so that the plaintiff could not cons 
tend that he had no interest in the property which 
could be purchased by tho defendant at the execution 


me clear -sale, and that he was not entitled to recover the 


property from the defendant on getting a registered 
conveyance from its former owner after the defend- 
ant’s purchase. [p. 851, col. 2] 


Appeal against the decree’ of the Sub- 
Judge, Dacca, dated the 8th June 1915, 
reversing that of the Additional Munsif, 
Naraingunj, dated the 30th Noyember 1914. ; 

Babu Gobinda Chandra De Roy, for the 
Appellants. 


Babu Birendra Chandra on 
Respondents. 


SUDGMENT.—The 'i ‘suit out of which | 
this appeal arises was one to recover . 
possession of the lands ia dispute under | 
the following circumstances. The lands. 
belonged originally to the plaintiff. They 
were sold in execution of a decree for 
money against him and purchased by on” 


kad 


for the : 
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Debendra in March 1905, and symbolical 
possession was taken hy him in Maroh 
1906. Debendra agreed to convey the lands 
to the plaintif in consideration of a sum 
of Rs. 232 and actually executed a con- 
veyance on tbe 27th March 1906, but it 
was not registered as plaintiff paid only 
kis. 200 out of the sonsideration. The 
plaintiff, however, was allowed to remain 
in possession. On the 17th July 1907 
the lands were sold in execution of another 
money decree against the plaintiff, and 
were purchased by the defendant No. J, 
who obtained possession of the lands. The 
plaintiff on the 29th November 1907 
obtained a second kobala from’ Debendra 
which was duly registered. It is upon 
the strength of this second kobala that 
the plaintiff brought the present suit for 
declaration of his title by purchase from 
Debendra and for possession against the 
defendant No. 1, on the ground that at 
the time of the purchase by the latter, 
he, the plaintiff, bad not acquired any 
interest which could be purchased by the 
defendant No. J, the title to the lands 
being stil] then with Debendra as no 
registered conveyance had been executed 
until the 29th November 1907, 4.6,, after the 
purchase by the defendant No. 1. 


: As there was no clear finding whether 
the balance of the purchase money had 
been paid to Debendra before the purchase 
at the execution “sale by the defendant 
No. 1, and also upon the question whether 
the’ plaintiff was in possession at the date 
of the said purchase, we „sent back the 
case to the lower Appellate Court for findings 
on those points. The Court -bhas found 
that the whole of the purchase money had 
been paid by -the plaintiff to Debendra 
before the purchase by the defendant No. 
1; and that the plaintiff was in possession 
at the date of the auction purchase by the 
defendant No. 1. 


Upon the findings the position appears 
to be this. At the date of the parchase 
by the defendant No. 1 at the exeontion 
sale (17th July 1907), the plaintiff had paid 
the entire consideration money (Rs, 232) 
to Debendra who 
rights at a previous execution sale, and 
*who had agreed to convey the property to 
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had purchased his - 
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him, and the plaintiff was allowed to 
remain in possession of the property. In 
the circumstances stated above, plaintiff 
undoubtedly could have sued Debendra for 
specifics performance, and he could have 
successfully resisted a suit by Debendra 
if the latter sned the plaintiff for posses- 
sion of the property, although there was 
no registere! conveyance executed by him. 
The argument founded upon sestion 54 
of the Transfer of Property Act that in 
the absence of a registered instrument the 
transaction was a nullity was relied on by 
Cox, J., in the case of Puchha Lal v, Kuni 
Pehary Lal(1), but was overruled by the Court 
of Appeal (Jenkins, C. J., and Mookerjee, J.) 
relying upon the principle laid down in 
Walsh v. Lonsdale (2). Jenkins, ©. J., ob- 
served in that case, “There is no invasion 
or evasion of the Registration Act, It is 
merely sesuring toa party those rights to 
which he is entitled apart from the Acts— 
rights to which he has a good title in 
Courts to which the abiding direction has 
been given to proceed in all cases acsording 
to equity and good conscience.” The principle 
was followed in the case of Khagendra 
Nath Ohatterjee v. Sonatan Guha (8), in which 
the desision of the Privy Counsil in 
Mahomed Musa v. Aghore Kumar Gangulz (4) 
was also relied upon Having regard to 
those desisions we think that the plaintiff 
at the date of the purchase by the 
defendant No. 1 had acquired a right to the 
property and that as Debendra could not, 
at that date, enforce any right against 
the plaintiff, the plaintiff cannot contend 
that he had no interest in the property 
which could be purchased by the defendant 
No, l. i 


It is contended that the defendant No. 1 
cannot: avail himself of any equity whioh _ 
could be enforced by the plaiutiff, but the 
defendant No. 1 as the purchaser of,” the 
rights of the plaintiff ean ‘dé so. It is 
contended further on behalf of the plaint- 
iff-respondent that the view taken in thesases 

(1) 20 Ind. Cas. 803; 18 O, W. N. 445; 19 O,L.J. 218. 

(2) (1882) 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L. T, 858; 


31 W. R. 109. 
(3) 31 Ind. Cas. 987; 20 ©. W. N. 149. 


(4) 28 Ind. Cas. 930; 42 I. A. 1; 19 ©. W, N. 250; 
17 Bom. L. R. 420; 42 ©. 80l; 21 O. L. J. 281; 28 M. 
L. J. 648; 13 A. L. J. 229; 17 M. L. T. 14% 2 L. W; 
258; (1915) M. W. N. 621 (P. C). < 
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of Tuchha Dalv. Kunj Behary Lal (1) and 
Khagendra Nath Chatterjee v, Sonatan Guha 
(3) must be taken to have been overruled by 
the decision of the Judicial Committee in the 
recent case of Maung Shwe Goh v. Maung 
Inn (5). In that case it was found that 
the mortgagor had subsequent to the 
mortgage agreed (on the 4th April 19C6) 
with the mortgagee to sell the property 
mortgaged to the latter on or before the 
6th July 1906 for one lac of rupees, if 
‘he failed to pay the mortgage money 
(Rs. 50,000) with interest. He failed to do 
so and a decree was passed for specific 
_performance of the contract to sell. The 
mortgagee -entered into possession of the 
property on the 24th March 19.1 though 
no proper conveyance of the equily of 
redemption had been executed and on an 
application which was in form for execu- 
. tion of the decree for specific performance, 
a question arose as to the manner in 
which the purchase money payable under 
the sontract for sale was to be calculated, 
The mortgagee contended that interest 
continued to run upon his. mortgage until 
the date when he entered into possession 
and that consequently the principal sum 
of Rs. 50,000 together with the agreed 
interest up to that date ought to be 
deducted from the one Jac of rupees which 
was the purchase price, and the balance 
only should be paid by him. It was held 
by the Chief Court of Burma that he was 
entitled to bring into account the amount 
due for principal and interest up to the 
6th July 1906. 


- The Judicial Committee pointed out that 
the foundation of that judgment of the Chief 
Court depended upon the application to the 
contract of the 4th April 1903 of the well. 
known principle by which the rights of 
vendors and purchasers are regulated in 
England, and under which a contract for 
sale of real property makes the purchaser 
the owner in equity of the estate, and from 
that principle it followed that “Where the 
rights as to payment of interest on the 
purchase money are not regulated by the 
terms of the contract the purchaser is deemed 


(5) 38 Ind. Cas. 938; 21 C. W. N. 500; 21 M. L. T. 
18: 15 A. L. J. 82; (1917) M. W. N. 117; 32 M. L.J, 6; 
25 C. L. 1. 108; 14 Bom, L. R. 179; 5 L. W, 532, 44 
C. 542; 10 Bur. L. T. 69 (P.C). 
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to be entitled to the rents and profits of the 
property, as from the time when he žid take 
or could safely have taken possession, and 
interest on the purchase money runs in 
favour of the vendor from that time,” aud 
observed: “It has been pointed ont to their 
Lordships that the underlying principle, upon 
which this rule depends, bas no application 
to the sale of real estate in Lower Burma, 
since by section 54 of the Transfer of Pro- 
perty Act, 1882, (a Statute mdee applicable 
to Lower Burma), it is expressly provided ` 
that such a contract creates no interest in 
or charge upon the land. If, therefore, the 
contract was silent in dealing with the ques- 
tion of interest, their Lordships think that 
the appellant would have strong ground for 
contending that the reasoning in the Court 
of Appeal could not be supported.” Bat 
apart from that consideration their Lordships 
held that the appellant must su3ceed upon 
the construction of the contract itself, 

Now section 54 of the Transfer of Property 
Act expressly Jays down that a contract for 
the sale of immoyeable property does not 
of itself create any interest in or charge on 
such property, and to that extent it differs 
from the rule of English Law, and this is 
all that was pointed out by the Privy 
Council. 

The question whether the equitable doc- 
trine of part performance, which arises from 
the fact that the vendee has paid the full 
purchase money and has obtained possession 
of the property agreed upon to be sold, is 
inapplicable by reason of the provisions of 
section 54 of the Transfer of Property Act 
was not considered nor desided by their 
Lordships. In the present case the defend- 
ant No. | does not rely u:on the mere esn- 
tract of sale, which by itself (as laid down 
by section öt of the Transfer of Property 
Act) does not create any interest in the pro- 
perty. He relies upon the fact of the entire 
purchase money having been paid and pos- 
session obtained by the plaintiff under the 
contract of sale. The Judicial Committee in 
an earlier case of Mahomed Musa v. Aghore 
Kumar Ganguli (4) cited above, referring to - 
the case of Maddison v. Alderson (6), observed: 
“Their Lordships do not think that there is 
anything either in the law of India or of 


(6) (1883) 8 A.C. 497; 52 L J, Q. B. 73%; 49 L. T, 
303; 31 W.R, 820; 47 J. P. 821. . 
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England inconsistent with it, but, upon the 
contrary, that these laws follow the same 
rulg. In a suit said Lord Salborne, in Maddison 
v. diderson (6) founded on such part perform- 

ance (and the part performance referred to 
was that of a parol contract concerning land) 

the defendant is really charged upon the 

equities resulting from the acts done in exe- 

cution of the contract, and not (within ‘the 

meaning of the Statute of Frauds) upon the. 
contract itself, If such equities were ex- 

cluded, injustice of a kind which the Statute 

cannot be thought to have had in contempla- 

tion would follow.” 

. In the present case the person who disputes 
the right of the defendant No. 1 is the 
plaintiff himself whose interests were pur- 
chased by the former, No question, therefore, 
arises of any third person having acquired 
any rights in the property and we are not 
pressed with any considerations of the policy 
of the Registration Act, 


We are of opinion that the interests of the 
plaintiff in the property passed to the de- 
fendant No. 1 under the sale in exeoution. 
The decree of the lower Appellate Court 
must, therefore, be set aside and that of the 
Court of first instance restored. The appel- 
lant will be entitled to his soasts, 

Decree set-aside, 


Eee eee 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orper No. 104 
oF 1916. 

January 10,1917. 
Present:-——Sir Lancelot Sanderson, Kr., 
Chiaf Justice, and Justice Sir Asutosh 

; Mookerjee, Kr. 
MAHARAJ BAHADUR SINGH— 
J CDGMENT-DEBTOR—A PPELLANT 
VETSUS 
INDER CHAND BOTHRA— 
i RESPONDENT, 

Civil Procedure Code (Act XIV of 1882), s. 248— 
Order on application for transmission of decree, whether 
order on application for execution—Notice—Execution 
of decree, order for, without notice, validity of. 

Where a notice is necessary to be issued under 
rection 248, Civil Procedure Code, 1882, any order 
for execution made without such notice is without 
oo and consequently a nullity. [p. 866, ocls. 

Per Sanderson, C. J.—An order granting an appli- 
cation of q decree-halder fop transmission of the 


decree to another Court for execution is not au 
order passed on a previous application for execution 
within the meaning of section 248, Civil Procedure 
Code of 1882. [p. 856, col. 1.] 

Per Mookerjee, J —A notice, given to the represent- 
atives of a judgment-debtor, ofthe decree-holder’s 
application for transmission of the decree for execn- 
tion to another Court cannot be treated as a notice 
given upon a previous application for execution 
within the meaning of section 248 of the Code 
of 1882, [p. 857, col. 1.] 

Appeal against the following order of Mr. 
Justice Chitty, dated the 29th Angust 1916, 


sitting on the original side: — 


“Tn this case a question arose whether 
the decree was barred by limitation; 
in other words, whether there bhad ever 
been any revivor. The decree was passed 
on 19th June 1896 for Rs. 13,150-1-0 in 
favour of Kapoor Chand Kharrar. Kapoor 
Chand Kharrar died and on 18th August 
1$07 Surajmull, purporting to be the only 
son of the decree-holder, applied to this 
Court for transmission of this decree to the 
Marshidabad Court for the purpose of en- 
forcing it against Maharaj Bahadur Dhunpnt 
Singh; who was the only son of the jadgment- 
debtor who had also then died. Notice 
was issued under section 248 (a) and (b), 
because not only bad more than a year 
elapsed but enforcement of the decree was 
applied for against the legal representatives 
of the judgment-debtor. That notice was 
duly served and a question arose as to 
whether Surajmull required a succession 
sertificate before he could be allowed to 
execute the desree. The matter was referred 
to the Judge in Chambers by consent of 
both parties and on 23rd August 1907, 
Mr. Justice Harington passed an urder under 
section 248 against Maharaj Bahadur 
Dbunpat Singh as the legal representative 
of the deceased judgment-debtor. The 
present application was made on llth 
August 1916. It is, therefore, within twelve 
years of 23rd August 1907, the date of 
Mr. Justice Harington’s order. This fact 
appears to me to distinguish this case from 
the case of Ohutierput Singh v. Sait Sumari 
Mal (1). There wasa judicial pronouncement 
by Mr. Justice Harington under section 
248, that the decree was capable of exe- 
cution. It is clear that by that order a 
revivor of the decree would take place. 


(1) 86 Ind. Cas. 602; 43 C, 903; 23 C. L. J, 645; 20 
C. W. N. 889, 
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A further point was taken withregard to the 
right of the present assignee of the decree to 
execute it. It appears that Surajmull in 1907 
falsely represented that be was the only son of 
the decree-holder, who had left another son 
Hari Charan. The family was a _ joint 
Mitakshara family and the question of the 
necessity for Surajmull taking out a succession 
certificate was dealt with by Mr, Justice 
Harington in the presenceof the judgment- 
debtor. The other brother does not. seem 
to have taken any part in the execution 
of this decree, but he is said to have joined 
in the sale to the present applicant; we 
find that the judgment-debtor has on 
several occasions appeared before this Court 
in the matter of exécution and has never 
raised the objection that Hari Charan was 
& necessary party to any of those applications. 
“As a matter of fact it does not appear 
that he was a necessary party. The whole 
“decree descended by survivorship to Surajmull 
“as well as to Hari Charan and Surajmull 
‘would be entitled ; to apply for execution. 
It is unnecessiiry tó consider whether Hari 
‘Charan has lost any, right which he might 
have had under the decree, inasmuch as 
‘the décree has been transferred by both 
the brothers to the present applicant. I 
think that the decree. is not barred by 
‘limitation and that the present applicant 
‘should be allowed to proceed with the 


‘sale of the property ‘No. 58 Burtolla Street, 


“which sale was ordéred by the. Court but 
‘eventually adjourned ` sine die on 28th 
“August 1910. The. Application will, there- 
‘fore, be allowed ‘with costs. The order will 
“bei in terms of the prayèr of the petition." 

_ Against this order, “the! dodgment- debtor 
‘appealed. 

“ Sir S. P. ` Sinha. aiid Tans, N. Sarkar 
“and B. D, Mitter, for the Appellant. ; 
* Mr. §. K. ‘Chakrabarty, for the Respondent. 


JUDGMENT. 

SANDERSON, C. J.—This is an appeal from 
„the judgment of Mr. Justice Chitty, where- 
-by he allowed. the- application of Inder 
Chandra Bothra to'be at liberty to proceed 
, with the sale of premises No. 58 Burtolla 
_ Street in the town of Caleuttd, attached in 
_ execution of the decree in question. In order 

to state the point it is necessary to examine 

the facts. It appears that on the 19th of 
“June 1896 onè- Kapoor Chand Kharar 


4 
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obtained a decree against Maharaj Bahadur 
Dhunput Singh for Rs. 13,150. The applica- 
tion in this case was made by the holder of 
the assignment from the sons of the original 
creditor and the opposite parties are the 
sons of the original debtor. On the 18th 
of May 1907, an application was made by 
the son of the decree-holder for transmission 
of the decree to the District Court of 
Murshidabad for the purpose of having the 
decree executed. On the 28th of August 
1907, an order for transmission was made 
by Mr. Justice Harington. The matter came 
before Mr. Justice Harington in this. way. 
It appears that the matter having come 
before the. Registrar, an objection was taken 
that no succession certificate had been 
produced by the applicant, and the Registrar 
consequently referred the matter to Court, 
and Mr. Justice Harington was the learned 
Judge who disposed of it. The facts are 
stated by Mr. Justice Chitty in his 
judgment. Having stated that’ notice was 
duly served and that 2 question arose as to 
whether Surajmull required a succession 
certificate before he could be allowed to 
execute the decree, he says: “The matter 
was referred to the Judge in Chambers by 
consent of both parties and on the 28rd of 
August. 1907 Mr. Justice Harington passed 
an order under section . 248 against 
Maharaj Bahadur Dhunpat Singh as the 
legal representativeof the deceased judgment- 
debtor.” That decree was not transmitted, 
and, on the 4th of September 1907 an 
application was made by the same parties 
for the attachment and sale of certain 
premises in Calcutta, namely, No. 58 Bartolla 
Street. In the application it was stated 
that the property.was inherited by Maharaj 
Bahadur Singh as the sole heir under the 
Mitakshara Law from the deceased defend- 
ant Rai Dhunput Singh Bahadur. In respect 
of that application no notice was issued: to 
the representatives of the deceased judgment- 
debtor, the Registrar in his order express- 


‘ing the view that no notice was necessary 


either under gestion 232, Civil Procedure 
Code, or under sestion 248 (a), Civil Procedare 
Code, the decree having been transferred 
to the applicants by operation of law and 


.the Court having ina previous application 


ordered ‘execution against the same person 
as legal representative of the deceased 
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judgment debtor. On the 17th of September 
an attachment owas made of the 
property in Calcutta, and.on the 29th of 
July 1908 an order for sale was made. 
Both these orders, as I understand, were 
made without notice to the representatives 
of the deceased judgment-debtor. After 
that, apparently, the holders of the decree 
changed their mind; they did not proceed 
with the order for sale, but another ap- 
plication was made for transmission of 
the decree, and that was made on the 
25th of August 1908. The Master, dealing 
with this application in the ordinary course, 
made an order that the decree should be trans- 
mitted. On the Lith of May 1909 the 
learned’ District Judge of Berhampur re- 
turned the deùree to the High Court with 
a note that the matter had been dismissed 
for want of prosecution. Then on the 12th 
of March 1910 the holder of the decree 
applied to proceed with the order of 29th 
of July 19C8 which, it will be remembered, 
was the order for the sale: f the premises 
in Calcutta Then on the 2Ilst of April 
1910 the Master made an order for the 
‘sale of the premises, and it will be noted 
‘that that order was made when the Master 
“was acting under the old rules of the 
:Code, the new rules, as pointed oub by 
the learned Advocate General, not having 
“come into force until the 15th of April 
1914. I might incidentally mention here— 
although I do not think it is necessary 
‘for my judgment in this case as at present 
advised —that that order of the Master would 
be without jariadiction. 


The property was advertised for sale and 
a date- was finally fixed “for the sale of 
“the property on the 25th of August 1914, 
' Then the representative of the jadgment- 
debtor sams upon the scene again and 
‘applied to have the attachment of September 
-1917 set aside on the ground that the 
‘property was trust property: and—ags fÍ 
understand—the application was made in 
his’ capicity as trustee.e-Then the holder 
of the decree came upon the scene agaia, 
: anl upon his application the sale was ad- 
‘ Journed sexe die, That was in August 1914. 
: Nothing happened then until two years later, 
. when on the 29th of August 1916 the 
“ present applicant, Inder Chand Bothra, hav- 
> ing obtained an assignment of the decree 
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from the sons of the desres-holder made 
this application to the Court, and, as I 
have already. stated that was an application 
for leave that he might be allowed to 
proceed with the sale of the said attached 
property in terms of the order of the 29th 
July 1914, Now, those are all the facts— 
which I think necessary to state for the 
purpose of my judgment. he matter really 
is within a narrow compass. 


The learned Advocate-Goeneral argued first 
of all tbat inasmuch as there was no notice 
of the arplisation dated the 4th of Septem- 
ber 1907, which was for the attachment of 
the premises in Calcutta, served upon there- 
presentatives of the judgment-debtor, the 
subsequent proceedings in respect of that 
application, namely, the attachment of the 
17th of September 1907, and the order 
for sale of the 29th of July 1908, were 
both invalid, inasmuch as they were made 
without jurisdiction, That depends upon 
section 248 of the Civil Prosedure Code 
which wasthen in force That section says 
as follows: 

“The Court shall issue a notice to the 
party agains» whom execution is applied 
for, requiring him to show cause, within 
a period to be fixed by the Uourt, why 
the decree should not be executed against 
him (a) if more than one year has elapsed 
between the date of the decree and the 
application for its execution, or (b) if the 
enforcement of the decree be applied for 
against tke legal representative of a party 
to the suit in which the decree was made.” 


. (b) certainly applies to this case; (a) also 


applies to this case. There is a proviso to 
the section which runs as follows: “Pro- 


. vided that no such notice shall be necessary 


in consequence of more than one year having 
elapsed between tlie date of the decree and 
the application. for execution, if the appli- 
cation be made within one yearfrom the 
date of any decree passed on appeal from 
the decree sought to be executed, or of 
party against 
whom execution “is applied for, passed on 
any previous application for execation.” If 
the order for transmission which was made 
by Mr. Justice Harington on the 23rd of 
Angrss 907, was an order passed ona 
previous application for execution, then ro 
proyiso to the asestion 
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would be necessary in respect of the ap- 
plication of the 4th of September 1907, 
On the other hand, if the order ‘of the 
93rd of August 1907 of Mr. Justice 
Harington was not an order passed ‘ona 
previous ‘application for execution, then 
notice in respect of the application of the 
4th of September 1907 ought to have bean 
given, and if such notice was necessary 
and if :it was not. in factgiven, then the 
attachment and the order for sale were 
made without jurisdiction. Therefore, the 
question to be considered is. whether the 
order made by Mr. Justice Harington was 
passed on a previous application for execu- 
tion. In my judgment, it was not such an 
order. Having regard to the decision of 
a Fall Bench of this Court in Chutierput 
‘Singh v. Sait Sumari Mal (1) it is necessary 
for us to look at the substance of the 
application and the order that was made on it, 
There is no doubt thatthe application was 
merely an application that, the, decree should 
be transmitted by this Court to the Dis- 
trict Court of Murshidabad, and whatever 
form may have been used in the .course of 
the proceedings, the learned Judge in effect 
was deciding that the order asked for, 
namely, that the decree should be trans- 
mitted to the District Court, should be 
made, Having regard to ‘the Fall Bench 
decision, that was rot an order passed 
on a previous application for execution, 
and, consequently I am of opinion that notice 
of the application of the 4th of September 
1907 was necessary under section 248 of 
the Civil Procedure Code then in. force, 
and inasmuch as no notice was in fact 
given the attaohment and the order for 
sale of the 29th July 1908 were made 
without jurisdiction, as it was made ez parte, 
Therefore, when the applicant in this case, 
Inder’ Chand Bothra, comes tn the Court 
and asks for leave to carry out the order 
of the 29th of July 1908, he is asking 
this Court. to carry out an order which 
was made without jurisdiction. That appli- 
gation, therefore, ought to be refused. 


There is¢one other matter which [ may 
mention.’ I say nothing as to whether the 
application of the 4th of September 1907 
still is one, of which the applicant in this 
case can avail himself. It may be that 
he can ayail himself of the proogedings 


whioh were started by that application, or 
it may be that he cannot ‘avail himself 
òf the proceedings started by that ‘appli- 
gation; and, I say nothing to intimate 
what view ought to be taken by a Court, 
supposing any ‘further application were to 
be made by the applicant in this case in 
raspect of such proceedings. 

For these reasons I think ‘the appeal 
ought to be allowed and the learned J ndge’s 
order set aside and the application dismissed 
with costs both in the Court ‘of Appeal and 
the Court of first instance. : 

Mooxersges, J.—I agree that the order ol 
Mr. Justice Chitty cannot be supported. 

Oa the Ist September 1914 the res 
pondent took’ assignment, from the repre 

sentatives of Kapur Chand Kharar, of : 
decree for money made on the 19th Juni 
1896 on the Original Side of this Cour 
against’ Rai Dhanpat Singh Bahadur, th 
predecessor-in-interesi of the appellant 
Onothe 23th Augnst 1916, the respondent 
as such assignee, applied to this Court t 
carry oub an order ‘for sale of immoveabl 
‘proparty made so long ago a3 the 29t] 
July 1908 after attachment had bee 
effected eg parte on’ the 17th Septembe 
1907, on the basis of an application ` fo 
sxscution dated the 4th September 190% 
Mr, Jastise Chitty has granted this prayer 
and the question for determination is, whe 
ther this order can be supported. 

On behalf of thé judgment-debtor appellani 
the Advocate-General has argued that th 
order for sale, as also the antesedent orde 
for attachment, were mada without jurisdic 


tion and no further proceedings can b 
taken on the basis, thereof. The reaso 
assigned for this - contention is that th 


attachment and the consequent order -fo 
sala were made without the requisite notic 
to the judgment-debtor under clauses (a 
and b) of section 243 of the Civil Procedur 
Code of 1882, then in force. The argumer 
in substance is that if a notica-was requisit 
the order for execution made without notic 
must bedeemed to be a nulli'y, as | 
shown -by the decision of the Judici: 
Committee in Raghunath Dus v. Sundar De 
Khetr. (2) which confirms the view taken i 
(2) 24 Ind. Oas. 304; 42 O. 72; 20 C. L.J. 555; 41 

A. 251; 180. W. N. 1058;1 L, W. 567; 27 M. b.. 
150; 16 M. L. T. 853; (1914) M. W.N. 167; 16 Bon 
L R. 8t4 13 A. Ld. 164 (P, C.). 
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.& long series of cases in India reviewed in 
Desoo Venkatesa v. Srinivasa Ranga Row '8) 
and Syan Mandal y. Sati Nath Banerjee (4). 
The question consequently arises, whether 
notice under section 248 was requisite in 
the circumstances of this oase. The desree- 
holder was dead; so also was the judgment» 
debtor; and morethan one year had elapsed 
from the date of the decree when the appli. 
gation for execution was made on the 4th 
September 1907. Consequently, prima facie, 
notice under section 248 was requisite; but 
no such notice would be essential, if the 
requisite notice had been given upon a 
previous application forexecution. The only 
previous notice to which reference has been 
made was a notice given upon an application 
made on the 18th May 1907 for trans- 
mission of the decree, and granted by Mr. 
Justice Harington on the 23rd August 
1907. This, however, is plainly not a notice 
as contemplated by section 248, Civil Pro- 
cedure Code. The fundamental distinction 
between an application for transmission of 
a decree and an application for execution 
of a decree was fully analysed and examined 
in the case of Sripati Charn v. Belchambers 
(5), and was also incidentally explained 
by the Full Bench in Ohutterput Singh v. 
Sait Sumari Mal (1), That view has now been 
confirmed by the decision of the Judicial 
Committee in Maharajah of Bobbili v. Narusa- 
raju Peda‘Baliara (6), Consequently, the notice 
given to the representatives of the judg- 
ment-debtor of the application for trans- 
mission of the decree cannot rightly he 
treated as notice given upon a previous appli- 
cation for execution withinthe meaning of sea- 
tion 248 ofthe Code of 1882. The true position 
then is that notice under section 243 was 
requisite upon the application of the 4th 
September 1907, that such notice admittedly 
was not given, that the orders of the 7th 
September 1907 and the 29th July 1908 
were made without jurisciction, and that 


(3) 4 Ind. Cas. 306; 88 M. 187;7 M. L. T. 32, 
ee 38 Ind. Cas, 493; 24 O. L. J. 523;21 O. WLN, 


(6) 8 Ind. Cas, 22; 160, L.J. 123,15 0. W. N, 


661 

(6) 36 Ind. Cas. 682; 210. W. N. 163, 24 C. L.J, 
478; 31 M. L. J. 300; 39 M. 640; 18 Bom. L. R. 903; 14 
A. L. 1.1129; 20 M. L. T, 472; 4 I. W. 658; (19162 2 


° Mf. W. N. 541; 1 P. L. W. 26 (P. C.). 


consequently, no legal proceedings can be 
taken on the basis thereof, 

16 has been argued, however, that this con- 
tention is not open to the appellant by reason 
of certain proceedings which took plase in 
1910, and may be briefly described. On 
the 12th March 13910 the decree-holder 
made an application for sale. The usual 
order was made by the Master on the 21st 
April 1910. No further action appears to 
have ‘been taken on the basis of this 
application. Baten the 27th August 1914, 
the appellant in his character as trustee 
of the estate of his grandfather appeared in 
Court and contended that the property 
sought to be sold was trust property and was 
not liable to be seized in execution of a 
decree obtained against his father. Mr. 
Justice Chitty on the 27th August 1914 
overruled this objection. The contention 
of the respondent is that this order attracts 
the operation of the rule laid down by the 
Judicial Committee in Mungul Pershad 
Dichit v. Grija Kant Lahiri (7). That case, 
however, can have no possible application 
to the circumstunces of the present litigation, 
for there was no determination by Mr, 
Jastice Chitty, directly or by implication, 
on the 27th Angust 1914, that the order 
for attachment made on the 27th September 
1°07 and the order for sale made on the 
29th July 1905 were valid and legal orders, 
In my opinion the point taken by the 
appellant is open to him and really concludes 
the matter. In these circumstances I need 
not express an opinion upon the question 
whether the application for execution made 
on the 4th Sestember 1907 may be deemed 
as still pending and whether an application 
to revive it and to carry on proceedings on 
the basis thereof may still be entertained 
by this Court on the principle recognized by 
the Judicial Committee in Qamar-ud-din 
Ahmad v. Jawahir Lal (8), oris liable to be 
refused as an abuse of the process of the Court. 
I agree that this appeal must be allowed 
and the application dismissed with eo.ts 
throughout. 

Appeal allowed, 


(7) 8 C. 51; 8 I. A. 123; 11 0. L. R. 113; 4 Sar 
P, C. 7. 249; 4 Ind Dec, (N. 8.) 32. 

8) 32L A 102; 27 A. 334; 1 0. L, J. 881; 2 A.L, 
397;9 C. W N 601; 15M. L J. 258; 7 Bom. L. R. 
433; & Sar. P. G. J. 510 (P, C.). 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civie Appeat No. 279 or 1916, 
March 26, 1917. 
Present: ~Mr. Lindsay, J. C. 
JAGDISH SINGH —PuAINTIPE ~APPELLANT 
versus E 
RAM ADHIN SINGH AND O0THERS— 


DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 181, appli- 
‘eability of —Civil Procedure Code (Act V of 1908), O. 
` XXXIV, +. 5 (2), application wuder—Limitation, com- 
mencement of-—Mortgage—Decree for sale—Application 
for decree absolute —Appeal, effect of. 
_ An application for a decree absolute made under 
‘Order XXXIV, rule 5, sub-rule (2), of the Civil Pro- 
cedure Code, is an application under the Code and is 
governed by Article 181, Schedule T, of the Limitation 
“Act, [p. 858, col. 2.j 
Under the provisions of Order XXXIV, rule ð, 
Civil Procedure Code, the right to make an applica- 
-tion begins as soon as the period limited in the decree 
expires and once time begins to run it must con- 
tinue running, so that if an appeal is preferred 
against the decree, the limitation for making an 
“application for a decree absolute is not thereby 


‘extended. [p. 859, col. 1.] 
Madho Ram v. Nikal Singh, 80 Ind. Cas. 494; 38 A. 


91. 13 À. L. J. 985, followed. 


Appeal against the decree of the District 
Judge, Lucknow, dated the 19th April 1916, 
reversing that of the Sub-Judge, Unao, 
dated the 24th January 1916. 


Messrs. Ishwart Prasad and Ram Bharose 
Lal, for the Appellant. 


Messrs. Pulioo Lal and Makund Behari 
Lal, for Respondents Nos. 1 to 3. 


JUDGMENT.—The question raised in 
this appeal is one of limitation. In my 
opinion it has been rightly answered by 
the lower Appellate Court and the appeal 
mist be dismissed. The appellant before 
me is a person who obtained a decree for 
sale upon a mortgage. The time for pay- 
‘ment limited by that decree expired on 
the 18th of October 1912. One of the de- 
fendants’ in the case, a man named Sheo- 
“gobind, preferred an appeal against this 
‘decrée. ‘That appeal was dismissed on its 
merits by the District Judge cf Hardoi 
on the 28rd of January 1913. This present 
appeal bas arisen ont of an application 
made by the plaintiff-appellant fora final 
decree under the provisionsof Order XXXIYV, 
rule 5, sub-rule (2). This application was 
` made either on the 3rd or 26th of Novem- 


ber 1915 (both dates are recorded on the ` 


. Court 
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petition). It. was met with an objection 
that it was barred by time and. iu tbis 
connection-. the opposite party relied on 
Article 181-of the Schedule to the Limita- 
tion Act. The Gourt of first instance re- 
jected the plea of limitation. It has, how- 
ever, been accepted ‘in the lower Appellate 
Court and the application has heen dismissed. 
In appeal here. it is “argued that Article 
181 does not relate to an application of this 
kind. To my mind the whole question is 


‘settled by an abundance of authority which 


cannot be disputed. One case which wag 
relied upon by the Court below is a deot- 
sion of a Bench of the Allahabad High 
Court reported as Madho Ram v. Nihal 


‘Singh (1). That ease exactly covers -the 


case which we have before us now. I may 
further refer to a decision of the Patna 
High Court reported as Bala Ram Naik v. 
Kanhai Bharan (2). There the anthorities 
are discussed and it was held that 
Article 181 governs applications for a final 
decree for foreclosure or sale, that is to say, 
applications made under Order XXXIV, rule 
3, or Order XXXIV, rule 5, both of which 
expressly require applications to be made, I 
have listened to a long argument, which has 
been put forward by the appéllant’s, learn- 
ed Counsel and in the course of which he 
has referred me to numerous decisions. One 
on which he laid particular stress is réported 
na ‘Madha Mont Dusi v. Pamela Lambert 
(3). The authority of that case, however, 
has been shaken by subsequent decisions 
of the Calcutta High Court, of which I need 
only mention Amolak Chand Purak v. Sharat 
Chandra Mukherjee (4). This latter case 1 
may observe was affirmed by their Lord- 
ships of the Privy Council in Munna Lal 
y. Sarat Ohunder (5). The authorities of 
the Allahabad and Patna High Courts are 
also supported by a decision of the Bombay 
which is reported as ` Tatto 
Atmaram Hasabnis v. Shankar Dattatraya (6). 


(L) 80 Ind Cas. 494; 38 A. 21; 13 A. L. J. 985. 

(2) 88 Ind. Cas. 385; 1 P L. J. 364. 

(3) 6 Ind. Cas. 587; 37 O. 796; 12 C. L. J. 328; 
©. W. N. 337. 

(4) 11 Ind. Cas. 948; 33 O. 918) 16 0. W. N. 49.’ 

(5) 27 Ind. Cas. 693; 42 C. 778; 17 M. L. T. 120; 21 
C. L. J. 118; 2 L. W. 282; 19 C. W. N. 561; 28 M; L. J, 
470; 17 Bom. L. R. 40%; 42 1. A788 (P. ©.) > > 

(6) 21 Ind. Cay. 318; 38 B. 32315 Bom, L. B. 841, | 
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It seems to me to be clear -oņ all hands 
that Article- 181 must govern an applica- 
tion’ of this kind. It. is not to be doubted 
-that an application made ‘under Order 
XXXIV, rule. sub-rule (2),is an application 
“under the Code of Civil Procedure and that 
_being so, I am unable to imagine how it is 
. to be removed from the operation of Article 
181. The reasoning in the cases which I 
have just cited appears to me to be unanswer- 
able. Having now decided that Article 
181 applies, the next point for argument is, 
from what date limitation began to run. 
I have already mentioned that the first 
-decree of the Appellate Court was passed 
on the 28rd of January 19138, The appel- 
slant claims that in any ease limitation 
sould only begin to run against him from 
this latter date. The argument on the 
other hand is that on the language of 
Article 181 the right to make the applica- 
„tion first‘accrued on the expiry of the time 
-which was limited in the Original Coart’s 
decree. The time limited in, that decree 
. expired on the 18th of October 1912 and, 
therefore, it is said that three years’ limita- 
tion provided in Article 181 began to run 
from this date. I think this argument 
must be accepted. It is the argument which 
was adopted by the Bench of the Allaha- 
bad High Court in the rnling reported as 
Madho Ram v. Nthal Singh (1). I am unable 
to accept the .contenticn that in a case 
of this kind the date of an appellate 
decree gives a’ fresh starting point for 
limitation. The language of the third 
column of the Schedule in Article 18! lays 
down that the period begins to run from 
the time “when the right to apply accrues.” 
There can be no doubt in my mind as to 
when this right dovsaccrue, for under the 
provisions of Order XXXIV, rule 5, the 
‘right .to make an application begins as soon 
“as the period limited in the decrees expires 
“and once time begins to run it must con- 
tinue running. I am unable to entertain 
the argument, therefore, that the appellant 
was entitled to limitation starting from the 
date of the Appellate Court’s decree. That 
argument might have been a sound one if 
we -were dealing now with an application 
for execution of decree to which the terms 
of Article 182 would apply, but as has 
“been pointed out, applications ‘of the ‘nature 


contemplated in Order XXXIV, rule 5, are 
not applications for execution of decree, 
they are applications for an order for a 
final decree. The same line of argument, 
therefore, cannot be followed as in cases 
where the application is for execution of 
decree. I am satisfied that the decision of the 
lower Court on the question of limitation is 
correct and I dismiss this appeal with ecsts, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FKOM APPELLATE Decree No, 1454. 
oF 1915, 

July 5, 1917. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
BHUPENDRA NARAIN DUTT ann orgers 

ý — DEFEN DaNrs-——A PPELLANTS 
VETSUS 
Kumar MANMOTHA NATH MITTER. 


AND OTHERS -— PLAINTIFFS — RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), s. 60—Land- 
lord, and tenant—Co-sharer landlord, right of, to main- 
tain separate suit for share of rent—Registration of co- 
sharers name under Land Registration Act (VI B.C. 
of 1876). 
| A co-sharer landlord who has been duly registered 
under the provisions of the Land Registration Act, 
is entitled to maintain a separate suit for his share 
of the rent, as under the provisions of section 60 of 
the Bengal Tenancy Act the tenant is prohibited 
from setting up the title of a third party to receive 
the rent sued for. [p. 862, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge, 24-Pergannaks, dated 
the 8th March 1915, reversing that of the 
Additional Subordinate Judge, Alipur, dated 
the 21st July 1913. 


FACTS of the case will appear from the 
following extracts of the judgment of the 


lower Appellate Court:— 


“In this ease the plaintiff sued to recover 
rent for the years 1314 to 1317 in respect of a 
fractional part of a tenure which was held by 
defendants Nos. 1 to 3 and 15, the other de- 
fendants being co-sharer landlords. 

The plaintiff’s ease is that he is a co-sharer 
landlord in Lot No. 41, Towzi No. 1466, 
which comprised three villages Shamnagar, 
Gobindapur and Kamalpur, and that by pur- 
chase from one Surendra Nath Datta he has 


acquired 16-annas interest in Gobindapur and 


z 
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allotted to Surendra Nath Dutt exclusively. 
As to Shamnagar it was originally owned by 
a number of co-sharers, Duttas of Maatlpur. 
Snrendra Nath Datta had 3 annas 15 gandas 
3/4 danti and 3 kegs share in this village. 
Preo Nath Mitra and his brother had 2 annas 
7 gandas 2 karas share, 


Plaintiff’s case is that by a kobalu dated 
6th Sraban 1313, be purchased this share of 


Surendra with his other property and that 
on the 19th Magh 1314 he purchased the 


“interest of Preo Nath Mirra and his brother 


n the name of his amla Braja Bandhu Mitra 


| and had his nama registered under Act VII 


for both the_shares „His case ts that 
Sukhamoyee was the grandmother of defend. 
ants Nos. l to 3 and great-grand mother of de- 
fendant No. 15 and that she held a tenure of 
900 beghas. in Shamnagar at a rental of 
Rs. 4.0. These defendants were also land- 
lords and an were defendants Nos. 4 to 14 

Surendra Nath and Preo Nath used to realise 
their rent separately and’ so the plaintiff 
claims to realise his share sep:rately too but, 

if it is not established that there were separate 
collections, he claims to receive rent jointly 
with the other ed- sharer landlords. 


The defence set up’ is that Sakhamoyee’s 
tenure was one of 1,322 bighas at a rental of 
Rs. $07-9-12 gandus, * * * # * * 
that Sukhamoyee had been holding the land 
in both these estates at cne consolidated rent, 
there being no separate payment of rent for 
any separate tenancy within Lot No. 4i, 
distinct from the tenure in Estate No. 425. 
The defendants also disputed the share of the 
plaintiff, There were also claims by the de- 
fendants by way of set-off and plea of limita- 


-tion, 


The learned Subordinate Judge found that 
the plaintiff was, by virtue of his purchase, 
a co-sharer landlord with -the Duttas of 


‘Mazilpur. He did not find that the claim-was 


barred hy limitation and found that the 
plaintiff had been registered, though he did 
not decide the exact share which he held. 
The claim for set-off was rejected, the defènd- 
ants not having paid the requisite Court fees, 
but finding that Sakhamoyee had only one 
jama and that the land now- claimed was only 
a part of thatzema, he dismissed the suit. 


The plaintiff, therefore, appeals, * * * *. 
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-Kamalpur, these two villages having been 


RL 


I must, therefore, hold that Sal agya 8 
holding SABA Lot No. 4! must all along 
be considered to have been separate from her 
holding in E~tate No, 425. IJ, therefore, dis- 
agree with the learned Subordinate Judge in 
holding that there -was no separate tenure in 
respect of the land within Lot No: :41 only. 
* * k k * k * * E # Asto the 
share of the plaintiff he has been registered 
for the share he claims. ‘lhe present suit ib a 
rent suit and not title suit. He is, therefore, 
entitled to rent for the share for which he is. 
registered. As to whetherthere wasa separate 
collection, the very plea that there had Leen 
adjustments of rent between the different 
members of the Dutt family shows that each 
party received his separate share of the rent 
for his own benefit. *° * * # kn 

Dr. Dwarkanath Mitter (with him Babu 
Bijoy Ccomar Chatterjz), for the Appellants, 
The point to‘be considered in this case is whe- 
ther the plaintiff alone can maintain this snit, 
The plaintiff says that he sues for -rent for 
9CO bighas which forms a separate tenure, 
He says he is a do-sharer, but has a separate 
collection. If it is a part of a larger tenure, 
all the co-sharers must join in the suit We 
are not only tenante, we are also co-sharer 
landlords. There was an adjustment’ of | 
rent of different tenancies and so the Judge 
says that that was equal to separate collection, 
There is no evidence properly so called as 
regards separate collection. Government 
ereated Lot No. 41 (the present estate) by 
excess lands in Ncs, 425 and 427 and then 
settled No. #1 jointly with the owners of 
Nos.-425 and 427. The owners of No. 425 
transferred their shares to different people. 
All owners of No. 425 are not impleaded in 
this litigation, 

[Babu Mohendranath Roy, for the Respond: 
ents, refera to section 60, Bengal Tenancy Act, 
ad GEMAH 78, Land ‘Repistration: Adi] 

Admissions by themselves do not create a 
title. .If 1 bave got title on basis of an original 
inst: ument, my after wardssaying that Lhaveno 
title cannot unmake my title. Reads section 
60, Bengal Tenancy Act. The Courts conld 
have gore Lehind the land register. Simply 
being tiue owner would not de, he must be a 
registered owner ton, Ramkristo Dass v. Sheikh 
Harain (1}, Aliomuddin Khan v. Hira Lall Sen 


ool 90.617; 120, L. R 144.4 Ind. Dec. (x. a) 
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(2). Refers to section 78, Land Registration 
Act. Either section 60, Bengal Tenancy Act, 
or section 7&, Land Registration Act, sould 
not create a title.i in the owner simply by regis- 
tration, Ram Bushan Mahto v. Jebli Mahto (3). 

[Babu Mohendranath Roy refers to Gurisa 
Gs Chongdar vy. akh Chandra Sarkar 
(4) 

. Refers to Durga Das Hazra v, Samash Akon 
(5). The Bengal Tenancy Act does not apply 
to the present case as the document here is 
dated 1&55, 

“Since we are co-sharersa also, the decision in 
. this casé may amount to res judicata. 


Babu Mohendranath Roy (with him Babus 
Narendra Onandra Bose and Satyendra Nath 
Mitter), for the Respondents was not called 
upon. 
a JUDGMENT. 

Fuercoxer, J.—This is an appeal by the 
defendants Nos. 1 and 3 against a judg- 
ment of the learned District . Judge 
_of the 24-Pergunnahs -reversing the 
decision of the learned Additional Sab- 
ordinate Judge of the. same place. The 
suit was a suit for the resovery of certain 
rent in arrears. and it was brought by 
_ the plaintiff as a co-sharer of a _ tenure 
of 900 béghas of land held: out of Lot No. 
41 in Touzi No, 1466 in the Sunderbunds. 
Two points have been raised in this 
appeal. 
no evidence on which the learned District 
Judge could find that it was a separate 
tenure of 900 bighas held ont of lot No. 
41 at an annual rent of Rs. 420. We 
have been taken through a considerable 
amount of documentary evidence which 
has been read before us. The question in 
a case like this is not whether we should 
arrive at the same conclusion as the learned 
Judge, but the question is whether the 
learned Judge had before him- evidence 
_ whieh- entitled him to arrive at the ccn- 
~- glusion that there was a separate tenure 
of 900 dighas held out of Lot No. 41 at 
a rent of Ri 420 per -annum. It is 
quite clear that there was a considerable 
body a evidence before the learned 


(2) 23 C. 87 at p. 105; 12 Ind. Dec. (N. s.) 59. 
(3) 8 C. 853; 4 Ind. Dec. (N. s.) 550. 

(4) 12 C. W. N. 622. 

(6) 40. W. N. 608, 
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The’ first point is that there was. 


“has taken is 


86 


Judge and amongst that evidence ft} 
were admissions in writing made by 

appellants before us. The learned Jo 
acting on that evidence made a o 
finding that there was the separate ter 
of 900 bighas held ont of Lot No. 41 
a rent of Rs. 420. ‘There is nothing 
say on that. I cannot see any reason 
which the finding of the learned Ju 
can be disturbed. Dr. Mitter says t 
there are some reasons why this sho 
not be treated as a separate holding 

ought to be treated as one holding w 


the original holding of 1,302 beghas. Th 
considerations cannot weigh with us, 
The other point that has been rai 


is on the finding of the learned Distr 
Judge that the plaintiff as a co sbare> 
entitled to maintain a separate suit 
his share of the rent on the ground tl 
he having been registered under the p: 
visions of the Land Registration Act, t 
provisions of section 60 of the Ben; 
Tenancy Act do not permit, in a snit by 
landlord to recover rent, the entry int 
register to be challenged by the tena» 
Dr. Mitter'has put forward the case tb 
his clients, the tenants, are also co shar 
landlords and the case may involve 
considerable hardship on the ground th 
the decision in this case may amount 
res judicata. Clearly it will not amou: 
to res judicata, If the Statute prohibi 
this matter to be enquired into in are: 
sait, it cannot be judicially -determinued 
between the plaintiff and Dr. Mitte 
clients, and cannot be determined exce] 
in a proper snit. It seems to me thi 
the view that the learned District Judg 
elearly right. Under tl 
sections of‘ the Land Registration Act, apps 
rently registration is not conclusive so 8 
to prohibit the tenant from setting up th 
right of a third party in a rent suit an 
the reports of the cases in this Cour 
show that the tenants have resorted t 
that right. But it’ was intended by th 
Legislature in the Bengal Tenancy Act 
that, im. a rent suit where the only poin 
can be as to the tenant's acquittance fo 
the rent, registration should be taken a 
conclusive and that the tenant should no 
in a rent suit be entitled to set up tha 
the rent is due to a third party, Sectior 
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£ the Bengal tenancy Act says this 
ear and unmistakable terms. [f the 
ate says this, we ought to give full 
5 to the words of the Statute. It ‘is 
that the decision of this Court in 
ease of Durga Das Hazra v. Samash 
| (5) is the other way. That was a 
mon of Mr. Justice Morris and Mr. 
ice Gordon, and what they deaided 
hat case was that the facts found by 
learned Judges took the case out of 
on 60 of the Bengal Tenaney Act. It 
zie clear that that case is not an 
ority for stating that, in a suit for 
, the tenant can challenge the title 
he landlord duly registered under the 
isions of the Land Registration Act. 
this case, any rights that the appel- 
s have as co-sharers as against the 
atiff, of course, they will be able to 
arce such rights in a properly consti- 
d suit; but in a suit for rent, it seems 
me quite clear under the provisions 
ection 60 of the Bengal Tenancy Aot 
t the tenant is prohibited from setting 
the title of a third ` party to receive 
rent sued for. I agree in the con- 
sion arrived at by the learned District 
ige. The present appeal, therefore, fails 
( must be dismissed with costs. 
TEWBOULD, J.—I agree. 
Appeal Bendan 


JUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconn CIVIL APPEAL No. 373 oF 1916, 
June 12, 1917. 
Present: —Pandit Kanhaiya Lal, A. J. Af 
BIHARI AND ANOTHE n—-PLAINTIBFS 
a ——-APPELLANTS 
VETSUS 
ADYA NATH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
Tak ingkan Act (IX of: 1908), Sch. I, Art. 144— 
verse possession of limited inter est Acquisition of 


rigagee rights by prescr uption, 
Where a person has been in possession of land in 
e open assertion of 9, definite and specific right as 
ortgagee, it is not open to the owner of the land 
-question his right after the expiry of more than 
velve years from the date when such open assertion 
as made within his knowledge or within the know- 
dge of his predecessor-in-title. [p. 863, col, 1.] 
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Appeal against the decree of the Subordi- 
nate Judge, Sultanpur, dated the 25th -July 


1916, confirming that of the Additional 
Munsif, Sultanpur, dated the 6th March 
"1916. 
Mr, A..P; Sen, for the Appellants, ME 
Pandit Gakucan Nath Misra, for the 
Respondents. 


JUDGMENT.—The dispute in this appeal 
relates tn certain plots of land, of which the 
plaintiffs claimed to be the owners by ‘virtue 
of a decree for pre-emption obtained by 
them against the original proprietors. The 
defendants claimed to be in possession of the 
said plots as mortgagees and are entered ag 
such in the revenue papers. In 1913 thé 
plaintiffs applied for the amendment of the 
khewat, alleging that the defendants merely’ 
held the said plots as tenants. But the 
application was rejected on the 10th August 
1914. The present suit was then filed by 
the plaintifs for a declaration that- the 
defendants held no mortgagee rights over 
the plots in dispute. The Courts below 
dismissed ‘the claim, holding that, though 
no mortgages were established of the kind- 
set up by the defendant, the claim of the 
plaintiff was barred by Article 120 “of the 
Indian Limitation Act (IX of 1908). They 
further held that the defendants had been 
setting up thew rights as mortgagees from 
as-far back as 1879 and that the claim was, 
therefore, also barred by Article 144 of the 
said ‘Act. 


In appeal it is soateuded on behalf of the 
plaintiffs that Article 120 of the Indian 
Limitation Act has no application,, because, 
if the title of the plaintiffs subsists, it is open: 
to them. to sue fora declaration that the 
defendants do not hold the status which they 
arrogate to themselves, wheneyer that status., 
is asserted, and reliance is placed in. support 
of that contention on the decisions in Jevanand.- 
v. Beni Madho (1) and .Ohukkun Lal- Roy. v, 
Lolit Mohan Roy (2). But this contention 
can be of no avail to the plaintiffs, if. the, 
defendants have -succeeded in establishing, . 
as the Courts below have found, their right 
to hold the plots in dispute as mortgagees 
by reason of their adverse possession of suh 


(1) 4 Ind, Cas. 159; 12 0. C. 320. ee 
(2) 200. 906; 10 Ind. Dec. (N. s.) 609, 
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limited interest from more than twelve years. 
It.appears thatin 1379 the predecessor-in- 
title of the plaintiffs issued a notice: of 
ejectment against the predecessor-in-title of 
the defendants in respect of the plots in 
dispute. The latter contested the validity 
of the notice on the ground that he held 
the said plots „in his possession as mortgagee 
under four different mortgages, executed 
between the years 1804 and 1lel6 Sambat 
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Obstruction, whether constitutes contin 
action. 

Owners and occupiers of higher Jani 
right to discharge surface water of th 
to the contiguous Jower lands not on} 


season but in all seasons of the year. [p 


This right is not curtailed by any nat 
such as the silting up of an adjoining m 
sequence of which the burden of the k 


‘is enhanced. [p. 866, col. 2.] . 


for an aggregate sum of Rs. 50-4, and that ‘he l 


had also made certain improvements in the 
mortgaged property, On the /th August 
. 1879 the notice was cancelled. In 1893 the 

_ predecessor-in- title of .the defendants applied 
for the entry of his name as a mortgagee of 
the plots in dispute in: the. revenue papers. 


The agent of the then superior proprietor - 


admitted that he was mortgagee, the Revenue 
Court accordingly directed ` the entry of his 
name as éuchin the revenue papers. The 
defendants have thus been in possession of the 
plots in dispute in the open assertion of their 


right as mortgagees, and it is not open to` 


the plaintiffs to question their right after the 
expiry of more than 12 years from the date 
when such open assertion was made within 
their knowledge or within the knowledge 
of their predecessor-in-title. The right, 
set up by them, is sufficiently definite 
and specific. It is unnecessary to deter- 
mine whether those mortgages now subsist 


or not. The: Courts below have rightly 
dismissed the: claim for the declaration 
asked for. 


The appeal is, therefore, dismissed with 
costs. - 
Appeal eed. ; 





CALOUTTA HIGH COURT. 
APPRAL FROM APPELLATE Deores No. 3324 
or 1914, 

July 19, 1917. 
Preseni:—Mr. Justice Walmsley and 
Mr. Justice Greaves. 


Pa 


KASESWAR MUKERJEE AvD oraers— 


DengNDANTS— APPALLANTS 
versus 
ANNODA PROSAD PATRA AND OTHERS— 


PLAINTIFFS — RESPONDENTS. 
o Limitation Act (IX of 1908), s 23 —Hasement-— 
Natural right to discharge water on to lower lands-—— 


|| 


An obstruction to the discharge of su: 
constitutes a recurring cause of action, 
question of limitation can arise in rege 
for the removal of the obstruction. [p. 86 


Appeal against the decree of the 
nate Judge, Hooghly, dated the 
August 1914, modifying that of th 


.- Amba, dated the 3lst of May 1909. 


FACTS of the case appear from 
meng, 


Babe Ram Chandra Majumdar (v 
Babu Hira Lal Ohakrabarty), for th 
lants.—_The respondents’ villages 
a higher level. The waters of resp 
villages passed through a channel 
appellants’ mouzas, spread over the 
and passed through a channel 
Banspati Canal. The bed of the sa: 
having silted up it was incapable of 
all the water. The appellants raise 
at both the channels and “had sto; 
alleged natural drainage from the resp 
villages for the last ten years. T) 
Appellate Court found that the resp 
bad a right to drain water but 
the bands to be removed only dur 
winter season, because the Banspa 
having silted up the appellants’ mouza. 
otherwise be flooded in the rainy 
Against this decree of the lower A; 
Court the plaintiff No. 1 preferred an 
which has been dismissed under Orde 
rule 1}, and the defendants also- pr 
an appeal, while the tenant pì 
filed a oross-objestion to the defe: 
appeal. 


My first submission is that natura] 
are not recognised here to such an 
as to prevent the proprietor of the 
lands from ‘raising protective works 
own land so as to stop the drainage. 
view taken by the lower Appellate C» 
wrong inasmuch as there cannot } 
such natural right of drainage. See 
mahopadyaya Rangachartary. Municipal O 
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ım (1), Smith v. Kenrick (2), 
inv. Hattingh (3). 
t submission is that even if the 
cht existed, it has become extinguish- 
on of the silting up of the canal. 
cannot. ditcharge ell the. waters 
e respondents be allowed to drain 
of their villages into the appellants’ - 
the latter villages would be com- 
atroyed, especially as the waters do 
adefined channels. 
he next point is that the lower 
Court has found non-user for ten 
[he right of the plaintiff to sue 
rder directing the hana to be opened 
because 16 was closed more than 
i before the institution of this snit. 
og cannot be said to be a con- 
wrong. See Brojendra Kishore Roy 
‘ Ohondra Roy (4) When resulting 
is not an essence of the to:t then 
a continuous wrongful act a con- 
wrong. Actual damage is necessary’ 
wt an action for disturbance of 
i See Goddard on Easements, page 
‘lof Harringtcn v. Corporation of Derby 
ence Rasrup Koer v, Abul Hossein 
distinguishable. Article 120 of the 
on Act is the proper Article appli- 
this case, Section 23 oflthe Limitaticn 
no application. 
gards the cross-objection, if it is 
there would be an anomaly, inasmuch 
previous order of dismissal under 
XLI, rule 11, Civil Procedure Code, 
rendered nugatory. 
Mohendra Nath Roy (with him Babus 
Kumar Mitter and Rupendra Kumar 
for the Respondents.—The lands of a 
level have a natural right of discharg- 
er on to the lower lands, and the pro- 


M. £39 at p. 647; 1 M. L. T. 838; 16 M. L. J. 


4849) 7 C. B. 515; I8 L. J. G. P. 172; 13 Jur. 
E. R. 205; 78 R. R 745, 
911) A. 0. 355 at p. 359; 80 L. J. P. C. -158; 
. 860; 27 T. L. R. 358. 
(nd. Cas. 242; 20 C. W. N. 481 at p. 484; 22 
283, 
905) 1 Oh. 205 at pp. 226,. 227; 74 L. J. 
92 L. T. 153; 69 J. P. 62; 3 L.G. R. 321; 21 
98. 
0. 894 at p 40470. D. R. 529; 7I A. 240; 
el. R. 7: å Sar. P 9. J. 199; 8 Suth, P.O. J. 
nd. Jur. 680; 3 Ind. Deo. (N s.) 257, 


~ 


. (12). 


_no application to the facts 
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prietors of, the lower lands have no right 

to obstruct the drainage. The question,is 
whether the plaintiffs as owners and occu- 
piers of the higher: ground are -entitled to 
discharge snrface water on to the contiguous 
lower ground, Hameedoonnissa v, Anundamoyee 
Dossee (7), Kopit Pocree y, Manick Schoo (8), 
Imam Aliv. Poresh Mundul (9), Abdul Hakim 
v. Gonesh Dutt (10). The existence of a 
definite channel-in the lower lands, is not 
necessary in the case of a natural right. 
See Ramadhin Singh vv.” Jadunandan Singh 
(11). Even in the case of an easement 
to drain water the existence of a defired 
channel in the sertient tenement is -not _ 
recessary. See Munshi Misser v, Bhimrajmam 
The.Jaw has been settled by the 
Full Bench ruling in the above case: The 
natural right cannot be extinguished because 
there is an alteration in the level of the 
appellants’ land. Whether there has been 
an alteration in level beyond the appellants’: 
lands is immaterial, 


Then the suit is not barred -by limita- 
tion. The authorities referred to in support 
of the appellants’ case do not directly touch 
the point in controversy now.- The wrorg 
is a continuing wrong and limitation runs 
de die en diem. See section 23, Limitation 
Act of 1908; Rajyrup Koer v. Abul Hossein 
(6). Article 120 of the Limitation Act bas 
and  cireum- 
stances of this case because a natural right 
cannot be extingnished. It can only be 
stspended by the acquisition of ‘an ease- 
ment, See Peacock on Easements, page 258. 
See also Goddard on Easements; Ramphul 
Sahoo v.-Misree Lall (13). Hence nothing 
short of twenty years’ complete interruption 
can be sufficient to extinguish the plaintiffs- 
respondents’ natural right to discharge surface 
water over adjacent lower lands. The argu- 
ment put forward in support of the appel- 
lants" case and based on “the. change- in 
the Banspati has very little force, inasmuch 


(7) W.R. Full Bench Rulings 25, 
(8) 20 W. R. 287 at p. 288 
ine 468; 10 ©. L, R.-396; 4 Ind. Dec. - “(in s.) 
(10) 12 C. 323 at p.326; 6 Ind. Dec. (N. 8) 220. 
(11) 27 Ind. Cas. 268; 19 ©. W. N. 54.. 
“(12) 18 Ind. Cas. 824; fee 458: 17 0. W. N. 306; 
170. L. J. 868, 
(19) 24 W. R. 97, 
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as the plaintiffs have never done anything 
by which the burden of the defendants, 
the owners of the servient tenement, has been 
enhanced. Under the above cireunmstances 
the plaintiffs still possess the right which 
they are claiming, and their claim is not 
barred. 

With regard to the cross-objection the 
lower Appellate Court appears to be clearly 
wrong in holding that it is only in the 
dry season of the year that the plaintiffs 
Shall be entitled to exercise their right 
to discharge water on to the defendants’ 
lands. The qualified right given in the 
decree is no right at all. When once the 
Court came to the finding that the natural 
right of the plaintiffs existed it cannot 
fetter the exercise of that right in the way in 
which it has done. 

[Geeaves, J—Your contention is that the 
decree of the lower Appellate Court should be 
modified. | 

Yes. 

| Greaves, J.—In what way ? | 

The decree should be modified to the 
effect that so far as the tenants (plaintilfs) 
and their sueccessors-in-interest are con- 
cerned, they shall be entitled to exerzise 
their right at all times of the year and 

that the defendants shall open the kani 
` within a certain time and failing that the 
‚plaintiffs will open the hana at- the cost 
.of the defendants, and also a permanent 
injunction should be issued upon the defend- 
ants restraining them from closing the 
hana. 

Babu Ram Chandra Majumdar replied. 

JUDGMENT. 


WALMSLEY, J.—The plaintiff No. 1 is the 
proprietor, and the other plaintiffs are 
tenants, under him, of two villages Khasnan 
‘and Bishubera. To the east of these vil- 
lages lie the villages of Sonamni and Gazi- 
pur, owned by the defendants. Itis con- 
‘seded that the plaintiffs’ villages are higher 
‘than the defendants’ villages, and that the 
natural flow of surface water from the former 
js eastwards over the latter. Formerly the 
-surface water of the four villages found an 
. outlet into a stream called the Banspati on 
the east of defendants’ villages, but the 
bed of this stream has gradually risen until 
it is above the level of the fields lying to 
the west of it. A band separates Bishubera 
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from Gazipur and Sonamni, aalled the 
pakband, and another band lies. between 
the two latter villages and the stream on 
the east. In each of these bands is a 
‘hana’ or opening through which the 
water used to flow: but both hanas were 
closed by the defendants several years ago, 
The plaintiffs sued for a declaration of their 
right to discharge their surface water over - 
the defendants’ villages, for a direction upon 
defendants to open the hanas, for a per- 
manent injunction upon the defendants re- 
straining them from closing the karas, and 
for compensation. 

The defendants denied the assertions made 
by the plaintiffs, but that attitude has been 
given up, and they now resist the plaintiffs’ 
slaim, on the gronnds that the plaintiffs 
had no right to discharge the water on to 
their lands, that any right the plaintiffs 
may have had has been extinguished by tlie 
defendants’ right to block the water exer- 
sised for a number of years, that the 
plaintiffs have lost the right to sue for the 
enforcement of their right, and that the 
silting up of the stream has so changed the 
natural features of the 4 villages that the 
plaintiffs cannot discharge their surface 
water eastwards without ruining the defend- 
ants’ villages. 

The Court of first instance dismissed the 
suit; the Appellate Court decreed it in part. 
On appeal to this Court, the judgment of the 
Appellate Court was set aside and the appeal 
was remanded to be re-heard. 

The Appellate Court has again decreed 
the suit in part, awarding to the plaintiffs a 
declaration that they havea right to discharge 
water from their villages to the east during 
the dry season, but denying them the 
right to keep the kanas open throughont the 
year. 

Against this decree the plaintiff No. 1 
preferred a second appeal, but it was dis- 
missed under Order XLI, rule 11. The de- 
fendants also preferred a second appeal, and 
in response the tenant plaintiffs fled a memo- 
randum of cross objection under Order XLI, 
rule 22. We are now concerned with this 
appeal, and the cross-objection, 


The first question for decision is whether 
the plaintiffs as owners and occupiers of the 
higher ground had the right to discharge 
surface water on to the contiguous lower 
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ground. On belialfof the appellants:-defendants 
it is urged that there cannot be any such 
natural right. This contention, I think, is 
opposed to the view which has been kakên 
by, this Court in a number ‘of cases, viz., 
Hameedoonnissa v. Anundamoyee  Dossee 
(7), Kopil Pooree v. Manick Sahdo 
(8), Imam Al: v. Poresh Mundul (9) and 
_ Abdul Hakim v. Gonesh Dutt (10). With- 
but. alluding to these cases in detail it is 
enough to say that they distinctly recognize 
the right of the owner of higher’ land to 
discharge surface water over adjacent lower 
land, or as it is expressed tn one of the 
judgments, a servitude of lower lands to 
receive the natural drainage of. adjoining 
‘lands on a higher level. English cases have 
been quoted, but it, is unnecessary to refer to 
_ them as tha view taken in this country 
’ ggems so well established. The only case 
mentioned bsfore us whieh lénds any support 
to the defendants is a Madras case, Muha- 
mahopadyiya Rangachariar v. ^ Municipal 
Jouncil, Kumbakonam (1), but the ciroum- 
stances were very different and I do 
not think that any help can be derived from 
that decision. 


In my opinion, therefore, the plaintiffs had 
this right. It is urged, however, that even 
if they once had it, they have lost it. In the 
first place, it is said tha}.the defendants have 
acquired by prescription a right to close the 
kana and keep the water from coming on their 
land. This argument fails on the finding of 
tha lower Court; the closing of. the hana is 
too recent for the defendants” to have 
‘equired such a right. Secondly, it is 
said that the plaintiffs cannot now sue for an 
order directing the hana to be opened, 
because it was closed more than six years 
before the instibution of the ‘suit. To this 
the answer is that the closing of the hana 
constitutes a ‘recurring cause of action. 
thirdly, it is said that the change in the 
bed of the Banspati river has made it impos- 
sible for defendants’ Jand to receive the 
water without very serious loss, and, therefore, 
the plaintiffs’ right ought to be regarded as 
extinguished. In this connestion itis pointed 
out that plaintiffs apeak of their’ right 
as ẹ right to discharge their surface 
water on to defendants’ land through the 
pakband hana and then through the hana in 
the. second band into the MBanspati, If 
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that were realiy the right belonging to 
the plaintiffs, the change in the bed of the 
Banspati would affect it very materially. 
But I think too much is being made of 
mere words: it is quite clear that the plain. 
tiffs claimed the right: to discharge their 
surface water into defendants’ land, and 
then went on to state that, as a matter of fact, 
such water found its way through a second 
hana into the Banspati. I may add that it is 
for this reason that I have spoken of the 
pukband hana in these remarks, and that 
Ithink the decreeshould be limited to the open- 
ing of the pakband hana. If we leave out of 
consideration this quibble’ about the phrasing 
of the plaint, there is no force in the argu- 
ment based on the change in the Barspati. 
It is very unfortunate for the defendants but 
the burden is not enhanced by anything that 
the plaintiffs have done, and, therefore, the 
plaintiff; still have the right which they 
claim, 

The arguments put irang on behalf’ of 
the defendants are not tenatle, and their 
appeal must be dismissed with costs. 

With regard to tha.bbjeetion filed by the 
plaintiffs it is urged’ that the plaintiffs’ right 
is not curtailed because natural changes have 
taken place. It is - certainly difficult to 
understand how a Court can declare that they 
have a right to discharge water on to the de- 
fendants’ land but that they may exeraise it 
only in the dry season. The plaintiffs have not 
contributed in any way to the changes which 
have taken place, and they are entitled to 
continue the exercise of their right. It is for 
the defendants to take such steps as may be 
advisable to deal with the difficulties created 
by the rise in the bed of the Banspati. The 
decree must, therefore, be modified, but as the 
landlord’s appeal was dismissed the declara- 
tion must be limited, so as to be for the 
benefit of the tenants and their suacessors-in- 
interest so long only as the tenancies exist. 

1 think, therefore, that the tenant plaint- 
iff arosa objection should be allowed as 
indicated above. 


The“ decree will be to this effect, that 
the right of the plaintiffs to discharge 
water from the villages of Khasnan 
and Bishubera through the pakband hana 
on to the defendants’ villages Sonamni and 
that so far as the 
plaintiffs- tenants and their successons-in- 
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interest are concerned, this right may be 
exercised at all times of the year so long as 
their tenancies continue to exist; and that 


the defendants be directed to open the’ 


pakband hana within fifteen days from the 
date of this decree, and that if they fail to 
do so the plaintiffs-t+ nants be authorized to do 
so, at the expense of the defendants, and to 
recover the cost of doing so from the defend- 
ants; and that a permanent injunction be 
issued upon the defendants restraining them 
from closing the pakband hana.. The 
plaintiffs-tenants will recover their costs 
in the cross-objection from the defendants. 
GREAVES, J.—I agree. 


_ Appeal dismissed; Cross objection allowed. 


wk 
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' ALLAHABAD HIGH COURT. .... 
Seconp Oivin APPEAL No. 452 or 1916. 
- June 28, 1917. oO he 

Present: :—Mr. Justice Piggott and:, 
- as tA a Mr. Justice Ryves. hg 
~., ILIAS AHMAD AND otaers—~ 
oe. Derenpants——APPELLANTS 

‘versus 


BULAQI CHAND—Pcatatiry——ReEsponpgent, 

Partition Act (IV of 1893), s. 4, Scope and object of 
—-Decree, form of. 

The object of section 4 of the Partition Actis to 
provide in certain cases an alternative course, by 
which a plaintiff claiming partition by metes and 
bounds may be compelled, .at the option of the de- 
fendant, whether he himeelf likes it or not, to forego 
his legal right to such partibion and to accept pecu- 
niary compensation in lieu thereof. [p. 868, col. 1.1 

This section involves a statutory interference with 
the legal rights of the plaintiff in a partition suit, and 
it should, therefore, be strictly construed so as to 
limit thatinterference. The words “shall undertake” 
in the section mean that there must be something 
more than a mere offer to purchase by the 
defendant. There must be an undertaking to do so, 
which means an unconditional offer from which 
the person making it will not be permitted to resile, 
and on such undertaking being given, the Court is 
bound to direct a sale, [p, 868, cols. 1 & 2. ] 

. A decree passed under section 4 of the Partition 
Act should be one which has the effect inlaw of 
transferring the ownership of the plaintiff’s share to 
the defendant who has undertaken to purchase it, 
that is to say, which gives the defendant a good 
document of title against the plaintiff. [p. 868, col. 2 JJ 

Bemble.-— Under section 4 of the Partition ‘Act the 
Court should pass a decree compelling the plaintiff 
to executea deed of sale in favour of the defendant, 
in the same manner as is done in the case of a 
stit forthe specific performance of a contract of 


‘partition of his 
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sale. After the execution of such a document by the’ 
plaintiff, or by the Court in his behalf, in the event of 
his declining to do so, the defendant would 
become hable to the plaintiff for the unpaid 
purchase-money and the plaintiff would be entitled 
to maintain a suit for the recovery of the same if it 
were not paid. [p 868, col. 2.] 


Second appeal from a decree 
Subordinate Judge, Moradabad. 


Mr, S. M. Sulaiman, for the Appellants. 
Mr. Gokul Prasad, for the Respondent. 


JUDGMENT.—Putting on one side a 
small matter of detail which is not in 
issue now hefore us, the essential point to 
be determined in this second appeal is 
the following. The  plaintiff-respondent- 


of the 


‘and the defendants-appellants are the joint 


owners of a certain house, the plaintiff's 
share being %ths and that of the defendants- 
appellants gths. The plaintiff sued for 
share. His suit was 
resisted upon a variety of grounds; but in 
paragraph 7 of the written statement the 
defendants did claim the benefit of section 


4 of the Partition Act, IV 1893, 
and did make an unconditional offer to 
purchase the plaintiffs share. The Court 


of first instance gik a ig partition by 
metes and bounds, and. - would seem 
that a final decree was. ee passed. 
he defendants went up.in appeal. against 
that dearee and obtained its reversal, on 
the ground that they had claimed the 
berefit of section 4 of Act IV of 1893 and 
were entitled to a decree for the sale to 
them of the plaintiff's share. On this the 
first Court proceeded to value that share. 
at Rs. ],062-3-8 and after certain further 
complications, a decree was -passed whioh,- 
in form, is a simple money-decree in 
favour of the plaintiff for the sum awarded 
on account of compensation for the house 
together with the costs of the suit. To 
avoid misunderstanding we may note that 
the decree actually passed was for a sum 
of Rs. 1,020-7-2 and costs, the award having 
been slightly reduced in consequence of an 
agreement come to by the parties upona 
question of detail. Against this decree the 
defendants appealed, aud in their memo- 
randum of appeal they took a number of 
objections to the amount awarded to the 
plaintiff as compensation but they took no 
objection against the form of the decree. 
passed. The learned Subordinate Judge 
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went thoroughly into thé questions raised 
by the memorandum of ‘appeal before him, 
decided them all against the defendants, and 
dismissed their appeal, affirming the decree 
of the first Court. The defendants now come 
to this Court in second appeal, contending that 
the form of the decree passed is wrong, and 
that there should have been a conditional decree 
for sale subject to payment hy the defendants 
of Rs. 1,020-7-5 within a period to be fixed 
by the Court, with an alternative provision 
that, in the event of the defendants failing 
to pay this sum, the plaintiff shall be entitled 
to proceed to the partition of his share by 
metes and bounds. In substance, therefore, 
the defendants claim. that they should be 
alloxed an opportunity of resiling from the 
offer made by them to purchase the plaintiff’s 
share ata valuation. We might perhaps 
dispose of this matter by saying that the 
point is one which the defence, if it intended 
‘to'raise at all, ought to have taken before 
the Jowér Appellate Court, and that we are 
not disposed to entertain it at the stage of 
second appeal. The matter has, however, 
been argued out before us as a question of 
law, and we feel bound to say that, in our 
opinion, there is no force in the main ean- 
tention on which this-appeal is based. The 
question can only be decided with reference 
tothe provisions of section 4 of Act IV of 
1293. The object of-‘that section is to 
provide in certain cases an alternative 
course, by which a plaintiff claiming parfi- 
tron by metes and “bounds may be com- 
pelled, at the option of the defendants, 
whether he himself likes it or not, to forego 
his legal right to such partition and to accept 
pecuniary compensation in lieu thereof. It 
may be quite true, as has been argned before 
us on behalf of the present appellants, that 
this section was enacted for the benefit of the 
défendants in a partition sult; buat it is 
equally true thatit involves a statutory 
interference with the legal rights of the 
plaintiff;‘and itis not unreasonable that it 
should be strictly construed so as to limit 
that interference. The section says that 
under certain circumstances, if the defendant 
toa partition suit “shall undertake” to buy 
` the share scught to be partitioned, then the 
Court shall direct a sale of such share to the 
person who gives the undertaking. The 
words as they stand seem to admit of only 
one interpretation, There must be some- 
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thing more tban a mere offer to purchase. 
There must be an undertaking to do so, 
which means presumably an unconditional 
offer from which the person making it will 
not be permitted to resile, and on such 
undertaking being given the Court is bound 
to direct a sale. 

There is one point, however, in connestion 
with the decree passed .in this case abont 
which we entertain some doubts. We are 
satisfied that the Court was bound under the 
circumstances to pass a decree which would 
have the effest of transferring to the present 
defendants-appellants the ¢ths share in the 
house in suit which belongs at present.to 
the plaintiff, fora sumof Rs. 1,020-7-8. It 
seems to us difficult to hold that the decree 
actually passed has this effect, and we feel 
some donbt as to the precise form of decree 
which the Legislature intended to be passed 
in sucha case. It is conceivable that the 
intention of the Legislature was that the 
Court should passa decree compelling the 
plaintiff in a case like-the present to execute 
a deed of sale in favour of the defendants, 
inthe same manner as is done in the case 
of a suit for the specific. performance of a 
contract of sale. After the execution of such 
a document hy the plaintiff, or by the Court 
in his behalf in‘the event of his declining to 
do se, the defendants would - become: liable 
to the plaintiff for the unpaid purchase 
money and the plaintiff would obviously be 
entitled fo’ maintain a suit for the recovery 
of the same if he werenot paid, As the 
point has not been raised in the memo- 
randum, of appeal before us we do not 
desire to pronounce a final opinion as to the 
form of decree which should be passed in a 
case to which section 4 of Act IV of 1893 is 
applicable. It is perhaps doubtful whether 
the Legislature intended a procedure so 
cumbronus as that above suggested; but at 
any rate the decree passed. should be one 
which has the effect in law of transferring 
the ownership of the plaintiff’s share to the 
defendants who have undertaken to purchase 
it, that is to say, which gives these defendants a 
good document of title as against the plaintiff, 
We feelit incumbent upon us to modify 
the decree in the present case, at any rate 
to such extent as seems tous absolutely 
necessary in order. to produce ‘that effect. 
We direct, therefore, that. the decree be 
amended so as to ruu in this form, that thé 
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plaintiff is entitled to recover from the 
defendants Rs. 3,020-7-8, together with 
such-costs as may be awarded to him in all 
three Courts, and that the Court shall put 
the defendants in possession of the undivided 
2th share of the house in dispute at present 
belonging to the plaintiff and declare them 
to be the owners of the same. We do not 
think that the defendants are entitled to any 
indulgence in the matter of costs. Their 
appeal is dismissed, except in so far as the 
decree of the Court below has been directed 
to be modified, and the defendants will pay 
the costs of this appeal. 
i f Decree varied, 
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BOMBAY HIGH COURT. 
ORIGINAL Civic JURISDICTION Soir No. 630 
or 1917. 

July 3, 1917, 

- Present:—Mr. Justice Marten. 
Se DORABJI JAMSHEDJI TATA, Kr, 
—- PLAINTIFF 
VETEUS |. 


EDWARD F. LANCE any 


= OTHERS — DEFENDANTS. 

Contract Act (IX of 1872), s. 30 — Bombay Act III of 
1865, s. 1—Lottery—Agreement' to purchase ticket in 
lottery sanctioned by Government, validity of—Injunc- 
tion im support of void contract, whether can be 
granted. 

The defendant Club organised a lottery with the 
sanction of Government. Plaintiff purchased, through 
the admitted agents of the Club, a ticket in the 
lottery bearing a particular number. He paid the 
price of the ticket which was promised to be delivered 
to him. Subsequently, the ticket was by mistake 
sold and issued to the third defendant. The matter 
being brought to the notice of the Club, the latter 
decided to withdraw that ticket altogether and to 
substitute another ticket bearing a different number 
in its place. They returned the money pnid by the 
plaintiff, and wrote tothe third defendant saying 
that if the substituted ticket was successful in the 
lottery the amount thereof would be paid to him. 
The third defendant approved of the arrangement. 
The plaintiff then sued the defendants, praying that 
the first and second defendants, representing the 
Olub, may be restrained by an injunction from with- 
drawing the ticket bearing the number purchased by 
the plaintiff from- the lottery, and that pending the 
decisión of the suit they may be restrained from 
paying the amount of any prize draivn by that tioket 
or any ticket substituted in’place thereof to the 
third defendant: 


Held, (1) that the agreement entered into by the 
plaintiff with the Clab wesan agreement by way 


of wager and that consequently it was void both 
under the first part of section 30 of the Contract Act 
and of the first part of section 1 of Bombay Act IIL 
of 1865; [p.87], cols 1 & 2] i 

(2) that the effect of the Government having 
sanctioned the lottery was that no prosecution would 
lie in respect thereof, but that the sanction did not 
affect the Civil Law on the subject of lotteries, inas- 
much as Government has no power to overruls an Act 
of the Legislature by correspondence; [p 870, col. 2.) 

(3) that no injunction could be granted in support 
of a void contract. [p. $71, col. 2.] 


Mr. C. H. Setalvad, Mr. Stranyman (Ad- 
vocate: General) and Mr. Tarapurvalla, for 
the Plaintiff. 

Mr. Weldon, for Defendants Nos. 1 and 2. 

JUDGMENT.—This is a notice of motion 
for an injunction and order in terms of 
prayers (c) and (e) of the plaint. Those 
prayers are: (c) that the first and second 
defendanta (who represent the Western 
India Turf Club) may be restrained by an 
order and injunction of this Court from 
withdrawing ticket. No. 15315 from the 
lottery, and (e) that pending the decision 
of this suit the first and second defendants 
may be restrained by an order and injunction 
of this Court from paying the amount of 
any price drawn by the ticket No. 15315 
or any ticket substituted in place thereof 
to the third defendant. 


Pet shortly the facts are these: The 
plaintiff purchased through the admitted 
agents of the defendant Club a ticket 
bearing the number 15315. Those agents 
were Messrs. Thomas Cook & Son of Bombay. 
They had the disposal of this ticket and 
they gavea receipt tothe plaintiff for the 
Rs. 10 paid in respect of that particular 
ticket bearing that particular number. 
But it appears that at that moment the 
book eontaining the ticket had not been 
sold down to that number and so’ Messrs. 
Thomas Cook d Son agreed actually to 
hand over the ticket itself when they got 
to the particular number in the book, Messrs. 
Thomas Cook & Son are not before me, bat 
they seem by some mistake to have sent 
the ticket in question to another ‘part of 
India where it was eventually issued and 
delivered by another branch of theirs to 
the third defendant. 


Correspondence took place between the 
plaintiff and Messrs. Thomas Cook & 
Son, and it appears from that ecrrespondence 
or from other parts of the evidence that 
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some offer was made by or on bebalf of 
the plaintiff to the third defendant for 
this ticket. There was a _ counter-offer 
made by the third defendant which was 
refused: sothere would appear to be some 
value attached to this particular ticket by 
the plaintifiand the third defendant over 
and above its face value. Then the 
plaintiff, being unable to obtain the ticket 
he thought he had bought, applied to the 
Turf Club and the decision the Turf Club 
came to was this. They decided to 
withdraw this ticket 15315 altogether, to 
return the plaintiff’s money paid in respect 
of that ticket and to issuea new ticket 
15315A tothe third defendant. They wrote 
to the third defendant at the same time 
asking for hia approval which I understand 
was subsequently given and telling him 
that if ticket No. 15815A was successful 
in the lottery the amount thereof would 
be paid to the third defendant. Thereupon 
‘the plaintiff brought this action. 

‘IT should say that the letter of the Club 
announcing what it had done was written 
on the 2lst June and that this action was 
not brought till the 29th. But the 
explanation of that delay which might 
possibly have been serious is this that the 
plaintiff was in Kashmir at the time and that 
accounts for the delay of a week in taking 
action. Formal evidence as to thisis to be 
put in by the plaintiff, 

As regards the action itself, one can 
understand the plaintiff feeling that the 
Club had acted arbitrarily in decidfnmg the 
dispute substantially in favour of one of 
the parties without giving either of them 
an opportunity of being heard and also in 
doing anact which the lottery conditions 
did not empower them to do, viz., to cancel 
a particular ticket, and that consequently 
he had been rather harshly treated in the 
matter. Apart from this factor, I find it 
strange that parties should attach so much 
value toa particular ticket so as to come 
here with a law suit of this nature. 


But the point which | have to deal with 
is really inthe nature of a preliminary 
objection to the whole action on the ground, 
stated shortly, that the contrast on which 
the plaintiff professes to sue is in the nature 
ofa gaming and wagering contract, and, 
therefore, no astion willlie on it in this 


INDIAN OASES, 


[1917 


Court. It is really unnecessary for- me to 
refer to any Act or authorities for the 
proposition that apart from some special 
sanction given by the Government or the 
Legislature recently, no such action would lie. 
The Courts of this country do not exist for the 
purpose of helping gaming and wagering 
transactions and they resolutely set their faces 
against any attempts of that sort. But in 
the present case the lottery prospectus issued 
by the Turf Club is headed: “Sanctioned by 
the Government of India” and it ‘was not 
until this morning that I saw what this sans- 
tion really consists of. Nobody suggests 
there is any further sanction than what is 
contained in this document now before me, 
viz., a letter written by the Secretary of the 
Bombay Government, Judicial Department, 
No. 1943, dated the 26th March 1917, and 
addressed to the Chairman, Bombay Citizens 
Executive Committee, Indian War Loan. It 


-is to the following effect:— 


“SiR, 

“With reference to your letter, dated the 
15th March 1917, I am directed to inform 
you that the Government of India have approv- 
ed of the organization by the Western India 
Turf Club of the proposed War Loan Bond 
sweepstake. With the approval of the Gov- 
ernment of India, I am accordingly to convey 
the sanction of the Government of Bombay 
to this lottery as a special case.” 

This letter is not in the defendants’ evi- 
dence and I have accordingly directed it to 
be exhibited to a further affidavit. Now this 
letter, it is quite clear, would stop the lottery 
being a Criminal offence under the Indian 
Penal Code. A lottery, unless authorized by 
Government, renders parties liable to certain 
punishment by the Criminal Law. That letter 
is an authority by Government and it would 
glearly at any rate have this effect that-no 
prosecution under the Criminal Law would 
lie. But the question of the Civil Law is 
something entirely different. There one has 
to see what is prohibited or made void hy 
the Civil Law, and unless you have some 
qualifying words of the like nature as those 
found inthe Indian Penal Code, viz., “not 
anthorized by Government,” the Government 
has no power to overrule the Imperial Act 
or the Acts of the Indian Legislature by 
correspondence. Indeed itis not attempted 
to argue in this case that they have any such 
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power. So really, therefore, one has to con- 
sider whether this action is covered either 
by section 30 of the Indian Contract Act or 
by section 1 of the Bombay Act III of 
1865. 

As regards section 30 of the Indian Con- 
tract, Act, that provides that ‘agreements 
by way of wager are yoid”: and it goes on 
to provide that ‘ ‘no suit shall be brought for 
recovering anything alleged to be won on 
any wager,” vtec. In my view these two por- 
tions cf the section are independent. In 
other words, I am entitled to take the first 
part alone, viz., ‘agreements by way of wager 
are void”, and I have no hesitation in saying 
that the contract entered into in this case 
was an agreement by way of wager and that 
consequently it is void. 

In that view it is really immaterial to con- 
sider whether this present suit also falls 
within the latter part of the section, viz., no 
suit shall be brought for recovering anything 
alleged to be won on any wager.” It is, 
however, said this is not a suit brought for 
recovering anything alleged to be won, be- 
cause it is only to recover something in the 
gontingent eyep$ gf the draw resulting in the 
plaintiff’s f.vour. . Now,. L have got to re- 
member the, foundation of this suit. It is 
not, in my. opinion, the practice to grant 
spec fic performance of a contract for merely 
a piecea.of paper. In substance the abject 
of this action is to recover the priza, if any, 
which this particular number, if inserted in 
the lottery, shall win, and even if the suit 
at the present moment does not come precise- 
ly within the latter-portion of section 50, it 
undoubtedly falls within the spirit of it 
and I should not grant specific performance. 
in a suit of that nature. 


Then as regards the Bombay ia 111 
of 1565 it is said boldly by Mr. Setalvad 
that this Act was ultra vires of the Bombay 
Legislature and is not binding on parties 
go far as it purports to affect the High 
Court. But he admits very frankly that 
the ultra vires portion of ‘the argument 
applies ouly to what is stated in section | 
with respect to not allowing certain suits 
in any Court of Justice for recovering any 
gum of money paid or payable in respect 
of a wagering contract. But if section 1 
is split up into two portions ina similar 
way to that in which “I haye split up 
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section 30 of the- Indian Contrast Aot, 
then this particular contrast would fall 
within the first portion of section 1 of the 
Bombay Act and the ultra vires argument 
would not affect it. 

Now, I do not propose to deoide, par- 
ticularly on a motion, whether this Act 
is or is not ‘ultra vires of the Local 
Legislature as regards the latter portion 
of section 1. I have heard no argument 
on that ‘point and so I will say nothing 
‘further abont it. But I am quite satisfied 
that the fair way of reading section 1 is 
to say that all contracts of a certain 
character therein mentioned are uull and 
void. I have equally no donbt that the 
contract sned ‘on in the present case is 
one of the character mentioned in the first 
portion of section 1. 

Now, what is the reanlt of thai? It is 
this, that I find and hold that under two 
Acts, one the Indian Contract Act, and 
the other the Bombay Act IIL of 1865, 
the agreement in -this cage is a void agree- 
ment, Under these circumstances, I think, 
it follows that I cannot grant an injunction 
which, if granted, depends on the validity 
of the contract. ' Obviously I cannot grant 
an injunction in support of a void sontract. 
That being so, this motion must be dismissed 
and the enéterzm injunction granted yesterday 
must be dissolved. 

As regards the costa, I have to bear in mind 
that this technical point was not mentioned 
in the evidence and was not raised till the last 
tninute and T think the plaintiff has some 
ground “for thinking that he has been treated 
rather harshly by either the Olub or its agents, 
Under these circumstances, I think ‘the fair 
order will be to dismiss the motion without 
costs. ..: 


Motion dismiss2d. 


872: 


INDIAN CASES, 


[iwi] 


BANESWAR PRAMANIK Y, TARAPADA BHATTACHARJEE, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE: Decree No, 1199 
or 1915, 

May 3, 1917. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 
BANESWAR PRAMANIK AND ANOTHER— 
PLAINTIFFS — APPELLANTS 

versus 
TARAPADA BHATTACHARJEE anv 


OTHERS— DEFENDANTS—-RESPONDENTS., 

Minor, decree against, without appointment of 
guardian ad litem, whether operative~Decree, cane 
cellation of, effect of. 

A minor, against whom a decree is made in a snit 
in which though joined as defendant he is not repre- 
sented by a guardian ad litem, occupies the same 
position as if he were not a party to the litigation. 
Lp. 872, col. 1.] 

A mortgage suit instituted against the represen- 
tatives-in-interest of the mortgagor, who were 
minors, was decreed without any guardian ad litem 
being appointed for them. Ina suit by the represen- 
tatives to set aside the mortgage decree: 

Held, that the decree made in the mortgage suit 
was not operative against the minor representatives 
and must stand cancelled, with the consequence that 
the mortgage suit would be revived and the mort- 
gagee would. be entitled to proceed therewith in 
accordance with law. [p. 873, col. 1.] 


Appeal against a decree of the Sub-Judge, 
Burdwan, dated the 18th February 1915, 
reversing that of the Munsif, Katwe, dated 
the 26th February 1914, 

Babu Hemendra Nath Sen, for the Appel- 
lants. 

Babus Biraj Mohan Majumdar and Hira 
Lal Sanyal, for the Respondents, 


JUDGM#NT,—This is an appeal in a suit 
to set asidea mortgage-decree and the exe- 
cution sale consequent thereupon, on the 
ground that the decree was made under oir- 
cumstances which render it inoperative as 
against the plaintiffs appellants. There is no 
dispute as to the facts which have given rise 
to this litigation. The defendants instituted 
a suit against the plaintiffs to enforce a 
mortgage-bond alleged to have been execut- 
ed by their father. When the suit was 
instituted on the 25th May 19035, the present 
plaintiffs, then defendants, were infants. 
The Court, directed the plaint to be register- 
ed, As the defendants were infants and as 
the plaintiffs had proposed their mother for 
appointment as guardian ad litem, the Court 
recorded an order to the following effect: 
“Issue notice to the minors and the guardian, 
fixtng the 17th July for appointment of the 


guardian.” On the 17th July, the mother 
did nut enter appearance or signify ber will- 
ingness to accept the office of guardien ad 
litem cf her infant sons. The Court there- 
upon proceeded to record the following order: 
“The defendants are absent. Protap Chunder 
‘Mozumdar witness for the plaintiffs is examin- 
ed and Exhibit I is used as evidence on 
behalf of the plaintiffs. According to the 
reasons givenin the judgment, the suit is 
decreed with costs.” To use the words of 
Mr. Justice Trevelyan in Dakeshur Pershad 
Narain Singh v. Rewat Mehton (1), it is difi- 
enlt to conceive of a case where the formali- 
ties of law have been more neglected than in 
the present instance. When the proposed 
guardian did not enter appearance and accept 
the office, the duty of the Court was to 
appoint one of its officers to act as guar- 
dian ad ktem for the infants. The Ccurt: 
not only omitted to take this essential step, 
but prceeeded to decide the case, althongh the 
7th July 1905 had been fixed, not for the 
disposal of the suit, but for the appointment 
of a guardian ad litem for the infants. In 
execution of the detree so made, the pro- 
perties of the infants were subsequently 
brought to sale and were purchased by the 
decree-holders themselves. The plaintiffs 
now seek to have the decree and the execu- 
tion sale cancelled on declaration that the 
decree was inoperative as against them. In 
our opinion, there is no answer to the suit, 
The Subordinate Judge has placed reli- 
ance upon the decision of the Judicial Com- 
mittee in the sase of Walian v. Banke Behari 
Pershad Singh(2), which is clearly distinguish- 
able. There the Judicial Committee held 
that the proceedings in the earlier litigation 
showed, on the face of them, that the infants 
were represented by a properly appointed 
guardian, although no recorded order of 
appointment could be traced. In these cir- 
cumstances, and in the absence of the re- 
cords of the earlier suit (which had apparent-. 
ly heen destroyed), the Judicial Committee 
ruied that the mere absence of an order to. 
the effect that the mother was appointed. 
guardian ad litem did not invalidate the 
proceedings. In the case before us, on the 
other hand, the facts are well established.. 


(1) 24 0, 25; 12 Ind, Dec. (N. 8.) 631. 
12) 80 C. 1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom, 
L, B.'822; 8 Sar. P. O, J. 612 (P. C.), e. 
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The mother was never appointed guardian 
ad litem of the minor; indeed, she never 
entered appearance; and the Court proceeded 
to decide the suit ona date which had been 
fixed for the appointment of a guardian and 
not for the final disposal of the suit, In 


` our opinion, this decree must be treated as 


a decree made against persons who were 
not represented in the suit and who con- 
sequently occupy the same position as if 
they were not parties to the litigation. This 
view is supported by the decision of this 
Court in Narsing Narain y. Jahi Mistry (3) 
and is also in conformity with the decision 
of the Judicial Committee in Rashid-un-nisa 
v. Mahammad Ismail Khan (4). The latter 
case shows that where infants have not 
been represented by a guardian duly appoint- 
ed and competent to represent them for the 
purposes of the litigation, the decree made 
against them must be deemed inoperative in 
law. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the sunit desreed with costs in all 
the Courts. It is declared that the decree 
made in the mortgage suit is not operative 
as against the plaintiffs-appellants and 
must stand cancelled. The consequence will 
be that the mortgage suit will stand revived 
and the mortgagee will be entitled to proceed 
therewith in accordance with law. The 
sale consequent on the decree will also stand 
eancelled and the plaintiffs will be forthwith 
restored to possession of the property in suit, 
in execution of the decree of this Court. 


Appeal allowed. 
(3) 13 Ind. Cas. 414; 18 ©. L. J. 3. 
(4) 8 Ind. Oas. 864; 100. I, J. 318; 130. W. N. 
1182; 6A. L. J. 822; 11 Bom. L. R. 1225; 6 M. L. T, 
279; 19 M. L. J. 681 (P, C.). 


ALLAHABAD HIGH COURT. 
Civit Revision No. 107 or 1917. 
July 7, 19.7. 

Present: — Mr. Justica Piggott. 
MAN3ER CHAMAR AND ANOTHER — 
DEFENDANTS——APPLICANTS 
versus 


GAJAT SINGH—Puwatntizs—Oprosire Parry, 
Provincial Small Cause Courts Act (IX of 1887), 5. 


INDIAN OASKB, 


873 


25—Object of Act—Procedure—Arbitrary decision—~ 
Revision—High Court, power of interference of. 

The Provincial Small Causo Courts Act proceeds 
upon the very reasonable view that cheap and 
speedy justice in petty cases, without o right of 
appeal, is inthe main of advantage to the public, 
even though a certain amount of risk is taken of 
erroneous decisions. The procedure provided for 
Courts of Small Causes leaves a great deal to the 
discretion of the Court, and the revisional juris- 
diction of the High Court must be limited, as far as 
possible, to insisting upon such observance of rules 
of procedure, as is necessary to ensure to both parties 
a fair opportunity of laying their case before the 
Court, and to protecting the public against the risk 
of arbitrary decisions. [p, 874, col. 2.] 

_ Where the judgment of a Court of Small Causes 
is not based upon any reasoned consideration, either 
of the pleadings or of the evidence, and does not 
proceed upon any allegation made by the plaintiff or 
upon any admission made by the defendant or upon 
the evidence of either party, it is a purely arbitrary 
decision and the High Court will interfere with it in 
revision. |p. 875, col. 1. ] 

_ A Court of Small Causes must place on the record 
just enough materials to make it clear to the High 
Court, in the event of an application for revision 
what the grounds really are on which its decision 
proceeds. [p. 873, col, 1.] 


Civil Revision from an order of the 
Additional Munsif, Jaunpur, ne 
Messrs. Gulzar? Lal and Ighal Ahmad 
for the Applicants. 
Mr. J. Nehru, for the Oppasite Party. 
JUDGMENT.—Thias is an application by 
two defendants against the decree of u 
Court of Small Causes, by which the 
plaintif was awarded a sum of Rs. 30 
oat of Rs. 80 claimed by him The decree 
moreover allows the plaintiff his full costs, 
The suit was a somewhat peculiar one, 
The plaintiff describes himself as one of 
the proprietora of two villages, while the 
defendants are Qhamars, residing in one 
of the said villages. The plaintiff alleges 
that at a certain time there was an 
epidemic of cattle disease in that village, 
in consequence of which sixteen head of 
cattle belonging to the plaintiff died. He 
then offered the defendants the hides of 
these animals on a charge of Rs, 5 each, 
The defendants accepted this offer and 
removed the hides of the carcasses; but 
they subsequently declined to fulg] their 
contract of payment to the plaintiff, 
The defendants replied, first, by denying 


all the allegations of fact made in 
the plaint. They said that the plaintiff 
never ownel a3 many as sixteen head 
of itil, that thers had been ng 
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epidemic of cattle disease in their village 
at or about the time stated, that no carcasses 
of cattle belonging to the plaintiff had 
ever been flayed by them, that they had 
never recsived any hides from the plaintiff 
and had never agreed to pay forany. They 
pleaded, further, that according to village 
custom, they as resident Chamars had a 
right to flay any animal dying a natural death 
within the boundaries of the village and 
to remove the hides for thetr own benefit. 
The services which they render in return 
for this privilege they suggest to be (1) 
the disposal of the carcass of the animal 
and (2) certain customary services rendered 
by them at weddings and on similar 
occasions. They added that the hide of 
any animal which had died of epidemic 
disease was absolutely useless for any pur- 
pose, and that, even though entitled to ds 
so without payment, they would not take 
the trouble of flaying any sush animal for 


the sake of its hide. Thesa pleas were 
obviously put forward with a twofold 
objec’: -(1) as arguments against the 


truth of the allegations made in the 
-plaint; (2) by way ofan alternative defence, 
in the event of the Court’s finding upon 
evidence that they had actually flayed the 
carcass of some animal or animals belong- 
‘ing to the plaintiff, and had removed 
the hide or hides thereof. The trial in 
the Court belaw was unquestionably un- 
satisfactory. In the first place a single 
issue was fixed, namely, what sum, if any, 
was due from thé defendants to the plaintiff, 
a sort of issue which might be fixed in 
almost any possible suit brought before 
a Court of Small Canses. A little 
évidence was then taken, and that ofa 
somewhat curious nature. The plaintiff, 
having first given evidence in support 
of his own case as brought, finished up 
with a vaguely worded statement, to the 
effect that he was really entitled to 
Rs. 3 and not Rs. 5 for each hide. He seems 
to have amended his plaint accordingly. 
He never said orsuggested that any lesser 
number of carcasses than sixteen had been 
made over by him to the defendants, nor was 
any such suggestion made by the one witness 
who -supported the plaintiff’s case, The 
Court took the trouble to examine the 
patwart of the village and ascertained 
from him that there had been no sugh 
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epidemic of cattle disease as was alleged 
in the plaint. It is a curious circum- 
stance, aud one which suggests a ‘very 
perfunctory sort of trial, that when the 
patwart was in the wituess-box no question 
was put to him as to the local custom 
in the mafter -of the disposal of the 
carcasses of cattle. The statement of the 
defendants was not, so far as my expprierce 
goes, at all an extraordimary or unusual 
one, and the allegations of the defendants 
on this point had a direct bearing upon 
the truth or otherwise of the plaintifi’s 
story. an 
Ontheother side, one of the defendants went 
into the witness box and one witness was 
ealled on their behalf. These gave evidence 
of a somewhat general character in support 
of the defendants’ case. On this the only 
finding recorded was that the defendants 
owed the plaintiff Rs. 30 and there was 
a decree for this amount with full costs. 
There was no reason given why the plaintiff 
was awarded his costs in full, and” there 
is no explanation of the manner in which this 
sum of Rs. 30 was arrived at. So far as I am 
personally concerned, I am most anxious to 
restrict the interference of this Court in 
revision under section 25 of the Provincial 
Small Canse Courts Act within narrow 
limits. I fully resogniz3 that .the ‘enact- 
ment in question proeseds upon the very 
reasonable view that cheap and speedy 
justice in petty cases, without a right of 
appeal, is in the main of  advant- 
age to the public, even though a certain 
amount of risk is taken of erroneous de- 
cisions. -I resognise also that the pro- 
cedure provided for Courts of Small Causes 
leaves a great deal to the discretion of 
the Court, and I am most anxious not to 
be regarded as imposing upon a Court of 
Small Causes requirements in the matter 
of procedure beyond what the Legislature 
has seen fit to lay down. The revisional 
jurisdiction of this Court I have always 
endeavoured to limit as far as possible to 
insisting upon such observance of rules of 
procedure ar is necessary to ensure to 
both parties a fair opportunity of laying their 


case hefore the CUonrt, and to protecting 
the public against the risk of arbitrary 
desisions. There may baa few cases in 


which tbis Court is bound.to interfere with 
the decision of a Court of Small Causes on 
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a pure. question of law, where if appears 
tò this- Court that an . error of law has 
been committed which is likely to prove 
a matter of general interest ‘and to involve 
further epronéons decision in other cases, 
if. if is not at. once set right. My dif. 
culty in the .gase now before me is whether 
I am not bound to treat this decision of 
the. Court below as purely arbitrary. So 
far as the record shows, it is not based 
upon any reasoned consideration, either of 
the pleadings or of the evidence. It does 
not proceed upon any allegation made by 
the plaintiff or any witness for the 
plaintiff, or upon any admission made 
by the defendants or any -witness of the 
defendants.. It looks, therefore, hike a purely 
‘arbitrary attempt to satisfy the plaintiff 
while getting rid of 4 troublesome case. 
If in making these remarks I am doing 
injustice to the learned Judge of the 
Court below, I san .only say that it is 
always open to him to guard himself 
against the possibility of such injustice 
by placing on the record just enough 
materials to make if clear ta this Court, 
in the event of an application for revision, 
what the grounds really areon which his 
decision proceeds. 

it, have come to the conclusion that there 
must be are-trial of this case, both because 
the matter is one of some general conse- 
quence, as affecting the agricultural com- 
munity, and also because, so far as I can 
gather from this record, there haa been 
no resl trial of the matter in dispute 
between the parties. The questions which 
the Court below has to decide are:— 


(1) Whether the defendants did or did 
not flay the carcass of any cattle belong- 


ing to the plaintif: and appropriate 
the hides thereof, and if so, what was 
the number of hides thus appropriated? 


(2) Whether the defendants did this undér 
a definite contract to pay anything to the 


plaintiff, and if so, what the terms of 
that contract were? In the event of 
findings in favour of the plaintiff upon 


both these ‘issues’no further enquiry. will be 
necessary; but if there is a finding in favour 
of the plaintiff on the frst issue and -against 
-him on the second, the Court will have to 
consider, further, whether apart from proof of 
contract the defendants are under any liabi- 
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lity to account to the plaintiff for the market 
price of the hides of any cattle belonging 
to him which they may have removed. 
If this question requires to be gone into, 
the Court should distinctly bear in mind 
that the question for consideration is not 
merely the benefit which a Chamar may 
obtain by disposing of the hide, but the 
remuneration which he would be entitled 
to charge’ for disposing of the carcass 
and for his labour in flaying it. There can 
be no doubt that the disposal of the carcasses 
of animals which had dieda natural death 
is a service to the village community 
as a whole, and that it is frequently 
rendered by custom by resident Chamars 


in return for the rightof flaying the carcass 


and appropriating the hide. 

Before leaving the case I desire to add that 
the impression of arbitrariness about the deci- 
sion of the Court below is further intensified 
by the. unexplained:order awarding the plaint- 
iff his full costs. I set aside, therefore, the 
decree of the Court belowand remand the 
ease tothat Court with orders to re-admit the 
suit on to its file of pending cases and to 
dispose of it according to law with due regard 
to the observations I have found it necessary 
to make. 


Decree set aside; Cas: remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1541 
or 1916. 

July 17, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
BAIKANTA NATH CHATTHRJEE AND 
OTHERS—~ PLAINTIFES— APPELLANTS 

VETBUS g 
LAKSHAN CHANDRA CHATTERJEE 
AND OTHERS——DEFENDANTS — 
RESPONLENTS. 

Lease, construction of —Istimrari mourasi mokarrari, 
meaning of. 

The words ¢stimrari mourast mokarrari in a lease 
always mean permanent and heritable and not merely 
permanent for the life of the grantee, even where .no 
other words indicating 9 heritable interest, such as 
“the grantee, his sons and grandsons in succession 
should enjoy the propery in , perpetuity” are used in 
the document. . [p. 876, col. 2.] 
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Appeal against the decree of the Additional 
District Judge, 24-Pergannahs, dated the 
93th June 1916, reversing that of the Munsif, 
Baruipur, dated the 30th January 1915. 

FACTS of the case appear from the 
judgment, 

Biba Jogesh Chandra Koy, for the Appel- 
lants.—~The plrintiffs object to the encroach. 
meant on a certain road and the excavation of 
a kral. The encroachment is upon an ijmali 
road by defendants Nos. l and 2 to which 
they have na right. There havə been trees 
too growa anthem land. T te defen tants 
produced Exhibit AN woish i at tslimrare 
mourast mokarrart patia on which they take 
their stant ani bise their right in the case 
and juatify thamtelves for what they have 
done. 1 contend that the «foresaid docament 
does not grant a permanent heritable lease 
go as to entitle the defendants to do what 
they have done. There are no words of 
inheritance in tha docamant. No right of 
transfer is given. 

[Baba Br 4olal Ohakraburtty.—The word 
mourast means nothing bat hereditary. | 
Tt has got to be seen whether the patta falls 
within Ram Narain Singh v. Onota Nagpur 
Banking Association (1), following the derision 
in Tulshi Fershad Singh v. Ramnarain Singh 
(2). At one time istamr Iri WS thought to 
be permanent. Does the word mourast take 
the paita out of the class of cases in Ram 
Narain Singh v. Chota Nagpur Banking Associa- 
tion (1)P In those cases in which the 
grantor wants to give a heritable estate, the 
grantor says, putra poutradi krame. Moreover 
there are no words as dan (gift), bikroy 
(sale) in the document in the present Cae. 
This lease is clearly a lease for the life of the 
grantee in the absenca of such words as the 
sons and grandsons in sucsession should enjoy 
the property.’ The learned Judge was wrong In 
setting aside the whole decree of the Munsif 
inasmuch as defendants Nos, 3 to 7 have not 
appealed to your Lordships. 


Babu Brojolal Chakraburity, for the Re- 
spondents, was not called upon. | 

JODGMENT.—This appeal, which has 
been preferred against a decision of the 
learned Additional District Judge of 


(1) 36 Ind. Cas. 821; 43 0, 382. ` 
0 12 O. 117: 12 I. A. 205; 9 Ind. Jur, 433; 4 Sar, 


P, 0. J 646; 6 Ind, Dec. (x. 3,) 80, 
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the 24-Pergannahs reversing the degi: 
sion of the Munsif at Barnipur, must be 
dismissed. The plaintiffs who are, the 
appellants before us brought the suit with 
reference to an encroachment on a road and 
the removal of the trees growing thereon, 
which they alleged to be the property in 
imali between them and the defendants and 
also with reference to the excavation of a 
khal in certain property which the plaintiffs. 
alleged had fallen into their sole lot ina 
certain partition proceeding. The persons 
said to have encroached upon the road were 
the defendants Nos. Land 2. The other 
defendants are said to have excavated the 
khal, Certain incidental and consequential 
reliefs were also asked for. The learned 
Maosif decreed’ the suit against all the 
defendants disbelisving a certain document 
Exhibit A which was stated to be an ¢stemrari 
mouras. mokirrdts pitta, The first two 
defendants appealed to the learned Additional 
District Judge.» There’ the learned Ad- 
ditional District Judge accepted the estimrurt 
mourast moka-rart patta as being a genuine 
dosument and, on that footing, he held that 
the defendants Nos. 1 and 2 who were the 
appellants before him were justified in. dosing 
the acta complained of. Here, it has been 
argued in the first instance that the document 
is not a permanent heritable lease but is a 
lease for the life of the grantee, on the ground 
that there are no words inthis lease that 
commonly appear in documents creating 8 
permanent lease stating that the grantee, 
his sons and grandsons in succession should 
enjoy the property in perfect felicity so long . 
as the moon and the stars last. Of course, it is 
not necessary to use all thdse words, that the 
grantee, his sons and grandsons in succession 
should enjoy the property in perfect felicity 
and that the grant is for the period so long 
as the moon and the stars, last, in a document 
of this nature. It would be quite sufficient 
if other words indicating a herit.ble interest 
are used. The words ,istimrard mourast 
mokarrart have always béen held to mean 
permanent and heritable, 


Another poiat has been urged by Mr. Roy 
which, if established, would have been a good 
point, and that is thatthe appeal to the 
lower Appéllate Court had. been preferred by 
the defendants Nos. 1 and 2 only but the 
learned Additional District Judge has set .. 
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aside the.whole decree made by the Munsif. 
An examination of the record; however, shows 
that that is not so.. The learned Judge only 
set aside the Munsif’s decree in so far as it 
affected the defendants Nos. 1 and 2. That 
is clearly right. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

Appeal dismissed, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
< Appeal From Appetite Decese No. 20 
oF 1915. 
July 26, 1916, 

Present:—-Mr, Mittra, Ofig. A. J. ©. 
SHARDAPRASAD -DEFENDANT 
—ÅPPELLANT 
VErsus 
SHAIKH HUSAIN—Pramtirs— 

RESPONDENT. 

Contract Act (IX of 1872), ss. 25, 65—Consideration, 
failure of — Suit for refund of payment—C. P. Tenancy 
Act (IX of 1898), ss. 70, 7i—Sale of occupancy 
holding by tenant, validity of—Nazarana paid to 
landlord, suit for refund of. 

Plaintiff entered into an agreement for the pur- 
chase of some occupancy: holdings from S. and J, 
A sale-deed was executed but was not registered. 
The defendant, who was the malguzear of the village 
in which the land was situate, filed an application 
undér sections 47 and 7lof the Central Provinces 
Tenancy Act, but the proceedings were withdrawn 
onthe plaintiff paying Rs. 175 to the defendant. 
8. and J. then brought a suit to recover possession of 
the holdings from the plaintiff and got a decree The 
latter then bronght a suit to recover the money paid 
by him to the defendant: 

Held, that the money was paid to the defendant in 
consideration of his giving up his right to question 
the validity of the transfer, which right he was 
supposed to possess, and that the payment amounted 
to a compromise of a disputed claim which was binding 
on the parties and the plaintiff was not, therefore, 
entitled to a return of the money paid by him. [p. 
878, col. 1.) | 

Appeal against the decree of the District 
Judge, Raipur, dated the 9th January 1915, 
reversing that of the Munsif, Raipur, dated 
the 22nd October 1914, 

Mr. J. O. Ghosh, for the Appellant. 

Mr. P. S. Kotwal, forthe Respondent. 

JUDGMENT.—tThe plaintif ontered into 
an agreement for the purchase of some 
occupancy and ordinary holdings from 
Sarju and Johan Chamars, the tenants of 


the land, for Rs. 467-10-0. A sale deed 


+ 
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was executed, but was not registered, and 
in view of the prohibition contained in the 
Tenancy Act it could not be registered. 
The defendant is the malguzar of the 
village in which the land is situate. 
According to the plaintiff, the malguzar 
agreed to take one field No. 527, and 
Rs. 50 in cash as nazarana. The defendant 
filed an application under sections 47 and 
71 of the Tenancy Act. The proceedings 
were withdrawn on the plaintiff paying 


Rs. 175 to the defendant. Sarja and 
Johan brought a suit to recover 
possession .of the holdings, and they 


succeeded in their suit. The plaintiff now 
brings a snit for the return of the money 
and the field, on the allegation that there 
was an express agreement between the 
parties providing for such refund and return. 
Both the Courts below have held that there 
was no such express agreement. The first 
Court di:missed the suit on the ground that 
the agreement was not proved. The Dis- 
trict Judge has decreed the claim, and his 
reasons are given in the following extract 
from his jadgment:—‘I find that the field 
No. 527 was given and payment of Rs. 175 
was made tothe defendant on account of 
nazarana in respect of the sale by Sarju 
and Johan. There was no valid sale by 
Sarju and Johan to the plaintiff. Thus 
the defendant got the field and Rs, 175 for 
consenting to or ratifying 9 contract of 
sale, which was not a contract by -reason 
of the provisions of sections 46 (5) and 70 
(5) of the Sentral Provinces Tenancy Act, 
1898. Indeed these provisions virtually 
prohibit such sales, Therefore such sales 
are void in law. ‘This being the case, the 
defendant must give back the field No. 527 to 
the plaintiff, and he must pay Rs. 175 to the 
plaintiff.” The defendant has filed this 
second appeal, and I think it must succeed. 


The plaintiff and the defendant must be 
assumed to have known the law; in other 
words, the plaintiff must be taken to have 
known that no valid transfer of occupancy 
and ordinary rights can be made when the 
consideration exceeded Rs, 100. If the plaint- 
iff's vendors had kept their promise, the 
plaintiff could have obtained a good title 
after the lapse of two years. This is all 
that the plaintiff could reasonably expect 
as the result of his bargain with Sarju 
I . 


w 
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and Johan. All that the landlord was 
asked to do in this case was, that he 
should give up his right to question the 
validity of the transfer. This was the sole 
consideration so far as he is concerned. The 
landlord did file proceedings in the Revenue 
Court, but eventually compromised the case 
and withdrew these proceedings. As it has 
been found that there was no express 
agreement to return the field and the money, 
I can see no reason for assuming the exist- 
ence of an implied agreement to that effect. 
The malguzar was supposed to have a 
right to object to the transfer, and this 
right was waived for the consideration 
given by the plaintiff. In fact, there was 
@ compromise of a disputed claim, and that 
compromise is undoubtedly -binding on the 
parties. The consideration, so far as the 
malguzar is concerned, has not failed. He 
has not,in any way, sought to disturb 
the plaintiff’s possession. It was the 
vendors who avoided -:the: sale. It is 
argued that the consideration was illusory 
as it has turned out to be. This 
may be so; but the plaintiff, with his eyes 
open valued at his own figure the malguzar’s 
right to avoid a transfer. The malguzar 


never covenanted to give good title or 
quiet possession to the plaintiff. The 
malgugar, no doubt, agreed to accept 


the plaintiff as a. tenant so far ashe was 
concerned, and in the absence.of evidence 
to that effect, it cannot. be- assumed that 
he indemnified the plaintiff against the 
acts of his vendors. For these reasons, I 
think, the decision of the lower Court is 
unsound. The decree of the lower Appellate 
Court-is, therefore, reversed, and the decree 
of the first Court is restored. The plaintiff 
will pay the defendant’s costs in both the 
Appellate Courts. 


Decree reversed. 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE Decree No. 1916 > 
or 1915. r 
May 4, 1917, 
Présent:-—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justica Walmsley. 
BEHARI LALL GHOSE AND OTHERS—— 
DEFENDANTS — APPELLANTS 
l versus 
SINDHUBALA DASSI—P.atntire— 


RESPONDENT. 

Landlord and tenunt—Gift of non-transferable occu- 
pancy holding, whether binding upon heirs of donor— 
Gift, resctasion of. 

A gift of a non-transferable occupancy holding 
made by a ryéé without the landlord's consent is 
binding upon his heirs, as by the gift the property 
ceases to form part of the estate of the donor so 
that his heirs cannot claim it as an inheritance. [p. 
882, col. 2.] ` 


Although in contracts for sale, mortgage, lease or 
exchange, there is pecuniary consideration, while in 
a gift there is no such consideration, yet the right 
of rescission in the case of a gift (on the part of the 
grantor) is circumscribed by the same sort of circum- 
stances such as fraud, mistake, coercion, undue 
influence, misrepresentation or the like as would 
operate to invalidate a contract. [p. 882, gol. 1.]. 

Appeal against the decree of the District 
Judge, Birbhum, dated the 3rd May 1915, 
affirming that of the Munsif, Balepur, dated 
the 17th March; 1914. ee 
. FACTS of the case appear from the judg- 
ment, *'- ae ` 

Baba, Brajentira Nath Chatterjee, for the 
Appellants.—The lower Appellate Court has 
found that the holding in dispute is a 
non-transferable occupancy holding; so it is 
not capable of transfer by way of gift or 
sale without the landlord’s sonsent. The 
lower Courts have also concurrently held 
that the deed of gift was validly executed 
and duly registered by the former ryot. 
Against this finding of fact I have nothing 
to say. But the question still remains 
whether a gift of a non-transferable oconpancy 
holding without the landlord’s consent could 
be binding upon the heirs of the ryoé after 
the death of the ryot. The District Judge 


- has relied upon the Full Bench case of Daya- 


moyi v. Ananda Mohan Roy (1) for holding 
that the gift would be binding upon the heirs 
of the ryot. “| submit that the Full Bench 
case does not support the proposition. In 
the Full Bench case it has been held that 
a transfer of a non-transferable occupancy 


(1) 27 Ind. Cas. 61; 42 C. 172; 18 C. W. N. 971; 20 
C. L. J. 52, 7 
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holding, when made for consideration, would 
be binding upon the ryot and persons 
deriving title from him; butit has not been 
held in the case that a transfer without 
consideration would be binding upon the 
representatives-in-interest of the ryot. In 
the case of a sale or mortgage by a ryat 


an estoppel arises against the ryot, and 
that estoppel operates against the heirs 
of the ryot in-favour of the transferee. But 


in the case of a gift no estoppel could 
arise against the donor; so his heirs are 
not estopped . from @uestionine the validity 
of the gift as against themselves. The 
donee does not suffer any prejudice by 
accepting the gift; he had not to pay 
any consideration for the property grantéd 
to him by the donor. So there was not 
the least detrirhent to his interest when 
the transaction of gift was completed. 
Therefore he, the donee, cannot plead any 
estoppel against the donor or his successors- 
in interest, 


It has been held by this Court that a 
bequest of an occupancy holding which is 
non-transferable, is not binding upon the 
heirs of the testator, wide Amulya Ratan 
Sarkar v. Tarini Nath Dey (2); and by 
analogy I submit that a gift of a non- 
transferable: occupancy holding made by a 
ryot is not binding upon his heirs. What 
is the difference between a gifti and a 
bequest ? In both eases no consideration 
is paid, so that no estoppel could arise 
against the grantor. The only difference 
which could - bé suggested is that whereas a 
testamentary bequest takes effect after the 
death of the testator, a non-testamentary 
gift takes effect during the lifetime of the 
grantor. Bat that does not make any 
difference in principle between the two cases 
of transfer. 


_CMooxersex, J.—In the case of a bequest 
the testator could revoke the gift at any 
moment before his death, but in the case 
of a gift which has been completed, the 
grantor has no power of revocation except 
under certain specified cirsumstances. Does 
not that make any difference between the 
two? | 

It might make some difference, but that 


(2; 27 rae = 235; 42 O, 254; 210, L. J. 187; 18 
C. W. N.I 
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does not matter in a case where the heirs 
of the grantor question the validity of 
the bequest or the gift. The heirs could 
question the bequest only when it has been 
completed by the death of the testator with- 
out revocation. When the property has 
vested in the legatee by virtue of the bequest, 
then and then only the question arises 
whether the heirs would be bound by the 
bequest or not. Where the bequest has 
been revoked by tbe testator, the 
heirs are not in any way affected by the 
bequest The test is whether the heirs 
have been deprived of the property which 
they are entitled to inherit by law by 
a bequest or a gift made by the ryot. The 
heirs’ case would be that the ryot had no 
power to grant away the property and 
thus to deprive them of it which they 
were entitled to get by right of inheritance, 
unless, of course, the grautee or the trans- 
feree could prove in equity that he was 
entitled to plead estoppel against the grantor 
and his heirs. f 

| Mookseses, J.—How could the heirs 
claim a property which ceases to form part of 
the estate of the ancestor’ before the in- 
heritance opens? | 

[Babu Bhupendra Kumar Ghosh, for the 
Respondent, referred to the desision of 
Rahimjan Bibi v. Imanjan Bibi (8). ] 


The case referred to is distinguishable, 
The facts of that case are entirely differ- 
ent from the facts of the present case. 
A case is an authority for what it decides 
on the facts found or assumed, but is no 
authority for what logically follows from 
the decision. I submit that the gift that 
was made or attempted to be made was not 
valid at its very keginning. The property 
was non-transferable and under section 6 


‘of the Transfer of Property Act, the ryoé 


sould not transfer it without the consent 


of the landlord. It is admitted that 
no consent was given to the gift 
by the landlord, and the heir of the 


doneo, the plaintiff, has not upto this time 
been recognised by the landlord. On the 
other hand, my clients are in posseasion with 
the consent of the landlord, as the allega- 
tion in the plaint itself shows. How could 
the plaintiff eject me from the land in suit 


(3) 15 Ind. Cas, 698; 17 CO, L, J. 178. 
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without proving her title? I submit, that at 
any rate as long as she has not been recog- 
nised by the landlord, she has no right to eject 
me from the land; whether I have acquired 
any right toit or not is immaterial. The 
plaintiff’s suit being a suit in ejectment 
en declaration of her title, she must 
succeed if at all on the strength of her 
own case, and not on -the ground that 
my clients have acquired no right to 
the property. Suppose the plaintif gets 
this property from me. Could not the 
landlord then bring a suit for khas posses- 
sion against the plaintiff on the ground that 
the gift under which the plaintiff claims 
title is inoperative without the consent of the 
landlord? There is nothing to prevent the 
landlord under the law from making this 
property khas, when the plaintiff will 
possess it by virtue of the gift. If your 
Lordships decree this suit in favour of the 
plaintiff, the result may be that the plaint- 
iff will not be able to enjoy it as the 
landlord will make it khas and my clients 
will also be deprived of the enjoyment which 
they bave had. The plaintiff would not be the 
gainer by the decree, whereas my clients 
would be the losers; the landlord would be 
the only persou, who would gain tbis pro- 
perty in consequence of the plaintiff's suit 
being decreed.. 

[Mooxerses, J.— We are not now oon- 
cerned with what the landlord might or 
might not do in future. We must decide the 
ease on the state of things as it exists 
now. | 


The state of things existing shows thit 
the plaintiff has got no title to this pro- 
perty, asthe gift was not valid and opera- 
tive without the consent of the landlord; so 
the plaintiff cannot get any decree. 


I may go further and submit that this 
gift which was made by theold tenant, 
Nader Chand, was a contingent gift; there 
was an implied agreement between the donor 
and the donee that on the happening of a 
particular event, namely, the landlord with- 
holding his consent, the gift shall be revoked. 
(Refers to section 126 of the Transfer of 
Property Act.) The donor was not sure of 
the landlord’s consent, and it is quite reason- 
able to assume that he intended when he 
made the gift that in the event of the 
jandlord not recognising'’the gift, he would 
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get back the property. Unless and until 
the landlord’s consent has been obtained 
the donee’s interest in the property is only 
contingent and not vested. Therefore, “ the 
donee cannot get a decree for possession on 
declaration of title until he proves that he 
has acquired a vested interest in the pro- 
perty. (Refers to sections 19 and 21 of the 
Transfer of Property Act.) This gift was 
an imperfect giffand could not be. a ccm- 
pleted gift, before the Jandlord has given his 
consent, and itis an established principle 
of equity that an imperfect gift cannot be 
enforced against the successors in interest 
of the donor. See Milroy v. Lord (4), 


1 am in possession of the property. You 
cannot eject me unless your title is complete. 
And your title cannot ba comolete until you 
have got the landlord’s consent to the gift. 
Get the landlord’s consent or resognition or 
a declaration ina Oourt of Law that tho 
landlord is bound to recognise you, and then 
come ina Court of Justice to eject me from 
the property which I am possessing, it 
might be as a trespasser, if does not matter, 
I submit both in equity and under the law, 
the plaintiff has no right to take away this 
property from my possession, as the plaintiff 
has got no completed title. and as it is prob- 
able that she will be deprived of the property 
by the landlord eyer: if she recovers it from 
me. 

Babu Bhupendra Kumar Ghosh, for the 
Réspondent, was not called upon. 


JUDGMENT.—This isan appeal by the 
defendant in a suit instituted by the respond- 
ent for recovery of possession of land upon 
declaration of title. The land in dispute 
constituted the occupancy holding of one 
Nader Chand Ghose who died in 1890. 
Shortly before his death, he executed on the 
18th March 1590 a deed of gift in favour of 
his widowed daughter Suchandmukhi Dasi, 
whereby he professed to transfer the pro- 
perty to her. The document was duly 
attested and was registered as required by 
the provisions of the Transfer of Property 
Act. The donee continued in occupation 
till her death in 1898, when the present 
plaintiff, her daughter, came into possession 
under claim of title by inheritance. In 1910, 


(4) (1862) 4 DeG. F. & J. 264; 31 L.. J. Ch. 798; 


aoe (N. si) 806; 7 L. T. 178; 45 E. R. 1185; 135 R, 
135. 
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the defendants forcibly took possession of 
the land on the allegation that after the 
death of Nader Chand Ghose the land had 
passed to his widow, and, upon her death, 
had vested in them as the reversionary heirs 
(nephews) of the last full owner. On the 
29th March 1918, the plaintiff instituted 
this suit for declaration of her title and 
for recovery of possession with mesne profits. 
The defendants denied that the deed was 
executed by Nader Chand Ghose and con- 
tended that the claim was barred by limita- 
tion. ‘Ibe Court of first instance found that 
the claim was not barred by limitation and 
that the plaintiff had acquired a valid title 
to the property as the heiress of her mother, 
who had obtained the land from her father 
under the deed of gift already mentioned. 
An objection was taken before the Trial 
Court that as the land constituted a non- 
transferabie occupancy holding, the deed of 
gift was inoperative in law and that conbse- 
quently the plaintiff had not acquired a 
valid title. The Court held that this ques- 
tion could be raised only by the landlord 
or his representative in-interest, and accord- 
ingly decreed the suit. Upon appeal the 
District Judge has confirmed the decree of 
the Court of first instance. On the present 
appeal, the defendants have argued that no 
valid gift could be effected in respect of a 
non transferable holding, that notwithstand- 
ing the execntion and registration of the 
deed of gift, the property continued to form 
part of the estate of the donor, passing upon 
his death to his widow, and vesting upon 
her death in the defendants as the rever- 
sionary heirs to the last full owner. The 
‘decision of the Full Bench in the case of 
Dayamoyt v. Ananda Mohan Roy (1) has been 
distinguished by the appellants on the ground 
that the principles enunciated therein are 
expressly limited in their application to cases 
of transfer of occupancy holdings for value. 
On the other hand, the respondents have 
referred to the decision in Rahimjan Bibi 
v, Imanjan Bibi (3), which is an authority 
for the proposition that in circumstances 
closely analogous to those of the case before 
us, the question of transferability cannot 
be raised by the heirs of the donor to the 
prejudice of the donee or his representative- 
in-interest. In our opinion, the view taken 
eby the Courts below is well founded on 
principle and must be upheld. 
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The desision of the Full Bench in the 
case of Dayamoy: v. Ananda Mohan Roy (1) 
is an authority for the proposition that in 
cases of transfers for value, the title passes 
from the transferor to the transferee, although 
the validity of the transfer is liable to be 
questioned by the Jandlord who is not a 
party to the transaction., Let us consider 
whether this principle is applicable to cases 
of gifts of non-transferable ocsupancy hold- 
ings. Section 122 of the Transfer of Property 
Act defines a giftas the transfer of certain 
existing moveable or immoveable property, 
made voluntarily and withont consideration 
by one person, called the donor, to another, 
called the donee, and accepted by or on be- 
balf of the donee. Section 123 defines the 
mode in which the transfer is to be effected; 
in the case of immoveable property, the 
transfer must be effected by a registered in- 
strument, signed by or on behalf of the 
donor and attested by at least two witnesses. 
Section 126 deals with the question of revo- 
cation of gifts. The first paragraph of the 
section provides that the donor and the 
donee may agree that on the happening ofany 
specified event which does not depend on the 
will of the donor, a gift shall be suspended 
or revoked; but a gift, which the parties 
agree shall be revocable wholly or in part 
at the mere will of the donor, is void wholly 
or in part aa the case may be. The second 
paragraph lays down that a gift may also be 
revoked in any of the cases (save want or 
failure of consideration) in which, if it were 
a contract, it might be rescinded. Then 
follows the important provision, in the third 
paragraph, that save as aforesaid,a gift 
shall not be revoked.” This provision is a 
legislative recognition of a dostrine enun- 
ciated more than two centuries ago by Lord 
Nottingham in the case of Villers v, Beaumont 
(5), “If a man will improvidently bind 
himself up by a voluntary deed, and not 
reserve a liberty to himself by a power of 
revocation, this Court will not loose the 
fetters he hath put upon himself, but he 
must lie down under his own folly; for if 
you would relieve in such a case, you must 
consequently establish this proposition, name- 
ly, that a man can make no voluntary disposi- 
tion of his estate, but by his will only, which 


(5) (1682) 1Vern. 100; 23 E, R, 342, 
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would be absurd.” Tbe position, conse- 


quently, is clear, that except in the circum- 
stances mentioned in section 126 of the 
Transfer of Property Aot, a gift cannot be 
revoked. The second paragraph of the sec- 
tion shows that a gift may be revoked as if 
it were a contract but nob on the ground 
of want or failure of consideration, in other 
words, a gilt may be revoked, as a contract 
may be cancelled, on the ground of fraud, 
mistake, coercion and undue influence, mis- 
reprerentation or like reason. No such rea- 
son is assigned in the present case. But it 
is ‘argued that the donor was competent to 
revoke the giftimmediately after execution and 
registration of the document, on the ground 
that the property transferred by way of gift 
constituted a non-transferable oceupancy-hold- 
ing and that soch right of revocation has 
vested in his heir. To test the validity of this 
argument, we have to consider whether the 
transaction could have been rescinded if it 
had been a contract. The’ section makes it 
plain that such rescission was not permissible. 
The substance of-the matter is that although 
in contracts for sale, mortgage, lease or 
exchange, there is precuniary consideration, 
and: ina gift there is no such consideration, 
the right of rescission is circumscribed by 
the same set of cireymstances. , Now the 
decision of. the: Full Bench in- Dayamay: v, 
Ananda Mohan; Roy ,(1) -shows that this 
transaction could not have been rescinded if 
it had been for valuable consideration. ‘ The 
inference follows that it cannot be rescinded 
merely by reason of want or failure of such 
consideration, 


Reliance has been placed on behalf of the 
appellant upon the decision of Milroy v. Lord 
(4). That case, however, is clearly dis- 
tinguishable. There the property transferred 
constituted fifty Bank shares which were 
transferable only by entry in the books of 
the company: no such transfer was ever made, 
but a deed poll was executed. In these 
circumstances, Turner, L. J., observed as 
follows:— In order to render a voluntary 
settlement valid and effectual, the settler 
must have done everything which, according 
tothe nature of the property comprised in 
the settlement, was necessary to be done in 
order to transfer the property and render the 
settlement binding upon bim.” These re 
marks were followed by Jessel, M. R., in 
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Richards v. Delbridge (6), where he cb- 
served that a man may transfer his property, 
without valuable consideration, if he does 
such acts.as amount in law toa conveyance 


or. assignment of the property, and thus 


sompletely divest himself of the legal owner- 
ship which vests in the person who by those 
acts acquires the property. Consequently, to 
make the principle of Milroy v.. Lord (4) 
applicable here, the appellant would have to 
establish that the nature:of the property 
transferred in this case was such that no 
valid transfer thereof could be effected- till 
the consent of the landlord had been ob- 
tained and the name of the transferee 
registered iu bis books. But the decision 
of .the Full Bench shows abundantly that 
in cases of transfer for value, title un- 
questionably passes from the transferor to 
the transferee, even though there is no rep 
cognition by the landlord in other words, a 
transfer of this description cannot be im- 
peached by the transferor, though the: land- 
lord may possibly refgse to recognise the 
transfer. In our opinion the principle of the 
decision in Milroy v. Lord (4) has no appli. 
sation to the circumstances of the, present 
case. Reliance has finally been rplased upon 
the desision in Amulya Ratan Surkar v. Tarini 
Nath Dey (2), which is an authority for the 
proposition ‘that the holder of anon; trang; 
ferable. occupancy: holding” is not. eompetént 
to make a testamentary bequest of suck 
holding. That case is slearly distinguish 
able, founded as it is on the faci. that the 
bequest was revocable up to the last moment 
of the life of. the testator and that the very 
moment that the bequest would come into. 
operation, if legal and valid, was the moment 
when the right of the heir would accrue by 
operation of law. In the case “before us, the, 
gift was not revocable, and was binding as 
between the donor.and the donee. It cannot 
consequently be maintained thatnotwithatand-. 
ing the execution and registration of the deed, 
of gift, the property continued to form part of 
the estate of the donor. The property,’ 
ceased to be part of the estate of. the donor, - 
and there is thus no escape from the position, 
that the heir did not succeed to it mee right 
of inheritance. 

J 


(6) (1874) 18 Eq. Ih 48 L. J. Ch. 459; 22 W. R., 
584. l 
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The result is that the decree of the Dis- 
trict Judge is affirmed and this appeal dis- 
missed with costs. 

al Appeal dismissed. 


PAGEH JUDICIAL COMMISSIONER’S 
COURT. R 
“  Orvin Reyrston No. 215 or 1915. 
August 3), 916. 
Present: —Mr.-Stanyon, A. J. O. 
GANESH PRASAD— 
APPLIOANT 


Versus: 
. Musammat REWA BAI-—Non- Å PPLECANT. 


Hindu Law—Succession—- Widow and daughter, rights 
of, iù estate of deceased—-Compromise, effect of-—Civil 
Procedure Code (Act V of 1908), s. 116-~Revision— 
Error in law, whether ground for interference, 

' One O. was the owner of certain property including 
a house. He died leaving a widow and two daugh- 
ters. On his death one, L. claimed to be his devisee 
under a Will and took possession of his estate. 0O.’s 
widow sued L. for possession of the property but died 
while the suit was pending, and her ‘two daughters 
were substituted for her. Thereafter the suit was 
compromised and the house was, under the compro- 
mise, obtained by R, one of the daughters, Plaintiff on 
account of a personal debt of the widow of O, obtained 
a decree against R, qua the legal representative of 
her mother, but the decree was confined to the assets 
of the widow in the hands of R. The decree-holder, 
‘ in execution of the decree, sought to attach and gell 
the house which’ R. had obtained under the compro- 
rise with L.: 

Held, (1) that the house did not form any part of 
the assets of the widow, but was R.’s inheritance from 
her father, inasmuch as though R. and her sister took 
up the duties of their mother as plaintiff in an heir- 
at-law suit against an invader, they did so as heirs of 
their fathér and not as heirs of their mother, and any 
property which they obtained by force of that suit 
constituted their inheritance from their father and 
was ne part of the estate of their mother; [p. 885, 
col. Ij - 

(2) that under the compromise each party took 
what he and she got by virtue of the independent 
title set up by him and her, and that to the extent of 
the property which R. got, her title as her father’s heir 
was admitted by the other parties by way of com- 
promise. [p. 885, col. 1.] 


Hiran Bibi v. Sohan Bibi, 24 Ind. Oas. 309; 18 C. W. 

N. 929; 27 M. L. J. 149; 1 L. W, 648 (P. C.), relied 
upon. 

~ In order to justify interference under section 115 
of the Civil: Procedure Code on the ground of an 
erroneous view of the law taken by the lower 
Appellate Court, the error must involve, either a want 
or refusal of jurisdiction, orsome illegality or material 
irregularity of procedure. [p. 885, col. 1.] 
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Civil revision against the order of the 
District Judge, Jubbulpore, dated the 13th 
July 1915, reversing that of the Munsif, 
Jubbulpore, dated the 13th March 1915, 

Dr. H. S. Gour, for the Applicant. ` i 

Sir Bepin Krishna Bose, for the Non- Appli- 
cant. 


J UDGMENT.—The case has been argued 
on both sides with the usual ability of 
the learned Counsel and Advocate who ap- 
peared in it, and an interesting question 
of law hag been raised. The fasts are 
not disputed. One Odeychand was the 
owner of certain property including a house 
which is now in dispute. He died leaving 
a widow Khilona Bai, a daughter by her 
who is the non- applicant, Rewa Bai, and 
one Ganga Bai, another daughter: by a 
predeceased wife. On QOdeychand's death, 
one Lakhmichand claimed to be his devises 
under a Will and took. possession of his 
estate. Apparently Lakhmichand waa a 
nephew of the deceased and an expectant 
reversioner, However, Khilona Bai was 
Odeychand’s heir-at- law, ‘and the two 
daughters stood next in the order of sugges: 
sion-after her. Khilona Bai, asserting the 
alleged Will to be a forgery, sued Lakhmi- 
chand for possession of her husband’s’ astate, 
She died pendente lite, and the two daughters, 
Rewa Bai and Ganga Bai, were substituted 
for her. Thereafter the suit was compro- 
mised, and the litigants apparently divided 
the bone of contention among themselves. 
Under this compromise Rewa Bai obtaitt 
ed, inter alza, the house now in dispute. 

Now the present plaintiff, Ganesh; on 
account of a personal debt of Khilona Bai 
has obtained from a Small Cause Court a 
money decree against Rewa Bai, gua the 
legal representative of her mother, and 
this decree is confined to the assets of 
Khilona Bai in the hands of her daughter, 
Execution of the decres having been trans- 
ferred to the Munsif of Jubbulpore, “ the 
decree-holder sought to attach and sell the 
house which- Rewa Bai obtained under the 
compromise with Lakhmichand. Rewa Bai 
objected that the house did not form any 
part of the assets of Khilöna ` Bai, but 
was Rewa Bai’s inheritance from her father, 
and the objection has been allowed by ‘the 
Munsif and by the District Judge in appeal. 
The decree-holder has, therefore, applied . to 
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this Court for revision under section 115, 
Code of Civil Procedure, 1908. 

It is urged on his behalf that Rawa 
Bai obtained the house not by inheritance 
but by a compromise of her mother’s suit. 
She entered that suit as the heir of her 
mother, and she madea compromise, as it 
were, on behalfof her mother. If Khilona 
Bai had herself lived to make the compro- 
mise she would have got the house not by 
inheritance but by contract with Odeychand's 
devisee Lakhmichand, and the house would 
have been her siridhan. Rewa Bai merely 
stood in her mother’s shoesin that contract 
and obtained the house as a part of her 
mother’s assets. It was properly conceded 
that the learned District Judge had rightly 
held the dictumin Bachcho Kunwar v. Dharam 
Das (1) to be inapplicable, and Dr. Gour 
has been unable to find any case exactly 
in point. 

Qn behalf of the non-applicant it was 
urged:— 

(1) that the Courts below had rightly 
held that the house in dispute was part of 
the patrimony of Rewa Bai and did not 
constitute the assets of Khilona Bai in her 
hands; and 

(2) that, assuming that the view of the 
law taken by the Courts below did not 
commend itself as correet-to this Court, that 
circumstance afforded no ground for inter- 
ference in revision, 


I think that both these responses to the 
application are well founded. The argument 
in support of the decrege-holder’s claim 
is well-reasoned, but I think it is unsound. 
When Odeychand’s gstate was claimed by 
an alleged devisee who was not the heir at. 
law, avight to sue became available to the 
heir-at-law for the time being, and this right 


would survive for the benefit of each heir-. 


at-law of Odeychand whose inheritance vested 
by succession pendente lite. On Odeychand’s 
death his heir-at law for the time being was 
his sole widow Khilona Bai, and, upon 
Lakhmichand’s seizure of the estate, a right 
of suit arose in her favour, She used it and 
filed the necessary suit. When she died, the 
right of suit did not die with her, because she 
represented the interest of Odeychand’s heir- 
at-law against a claimant who was not a 


(1) 98 4. 3474A, W, N. (1908) 34; 3 A, L, J, 166, 
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legal heir. Because the right to sue survived, 
the daughters of Odeyshand, as the next 
legal heirs in succession to Khilona Bai, 
were broughton the record. They were her | 
legal representatives in the suit, but they 
were not her heirs, even though they may have 
erroneously been named as such by a common, 
but often incorrect, translation of the ver- 
nacular term warts. They took up her duties 
as plaintiff in the suit, but they did not 
represent her interest. Her personal claim 
to enjoy the estate of her husband died with 
her. But her legal responsibility to protect 
the interest of the legal heir of Odeychand 
devolved, when she died, upon the next in the 
order of legal succession, namely, Odeychand’s 
daughters. In most systems of inheritance 
each holder becomes a fresh stock of des- 
cent. But, as we know, there are exceptions 
to this rule where, as here, the personal law 
applicable is the Hindu Law. The parties 
in this case are presumably governed by the 
Hindu lex loci in Jubbulpore, which is the Mi- - 
taksbara as interpreted by the Benares 
Schoo}. That being so, Rewa Bai took up the 
suit asan heir of her father, in succession 
to another and preferential heir of ber father 
who had instituted it and died before it was 
decided. This view of the law was discussed 
in detail by a Bench of this Court in 
Ramdin v. Raj Rani (2), dissenting from a 
contrary view of the High Court of Madras 
in Sakyabani Ingle Ras y. Bhavani Bozi (8). 
And though the Madras view was re affirmed 
by the same Tribunal in Kommenent Chinna 
Veerayya v. Kommenent Lakshminarasamma 
(4), the law has now been set at rest by the 
Supreme Tribunal in Ventatanarayana Pillay 
yv. Subbammal (5), where their Lordships take 
the same view as was adopted here in Ram- 
din v, Ray Rant (2). I do not thiok that any 
distinction can be drawn between the oase of 
a daughter succeeding toa suit instituted by 
her mother, as here, and a contingent rever- 
sioner succeeding as presumptive reversioner 
to a suit instituted by his predecessor in the 


(2) 17 Ind. Cas. 101; 8 N. L. R. 118. 

(3) 27 M. 588. 

(4) 15 Ind. Cas. 213; 37 M. 406; IL M. L.T, 184 
22 M. L. J. 375; (1912) M. W.N. 442. 

(5) 29 Ind. Cas. 298; 38 M. 406: 28 M. L. J. 535; 17 
M L. T. 435; 2L C.L J. 515; 17 Bom. L. R. 468; 19 
C. W. N, 64]; 2 L. W. 596; (1915) M. W. N. 555; 42 
J. A. 126 (PB. C.). 
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reversion, Hach case is one of a suit in- 
stituted by an.immediate heir (vested or re- 
versionary ) of the propositus, and carried on, 
owing to the death of the original plaintiff, 
by the next succeeding heir of the same 


_ propositus, and not of the deceased plaintiff. 


lt follows that, in the present case, though 
Rewa Bai and Ganga Bai took up the duties 
of their mother as the plaintiff in an beir- 
at-law suit against an invader, they did so 
as heirs of their father, and not as heirs 
of their mother; and any property which they 
obtained by force of that suit constituted 
their inheritance from their father, and was 
no part of the estate of Khilona Bai. It 
makes no difference that they obtained it, 
not by adjudication on the merits, bat by 
compromise. Under the compromise each 
party took what he and she got by virtue of 
the independent title set up by him and her. 
To the extent of the property which Rewa Bai 
got, her title as ber father’s heir was ad- 
mitted by the other parties, by way of 
compromise. This principle was affirmed 
by their Lordships of the Privy Council in 
Hiran Bibi v. Sohan Bibi (6). 


It is thus clear that the house which tte 
applicant seeks to attach is the inheritance 
of Rəwa Bai from her father, and not any 
part ofthe personal estate of Khilona Bai. 
The Courts bélow have correctly held that it 
is not liable to attachment, and this appli- 
cation must fail on the merits. : 


Under the above circumstances it is hardly 
necessary to go into the other response made 
to the application. But it may be well to 
point out that an erroneous view of the law 
need not involve either a want or refusal of 
jurisdiction, or any illegality or material 
irregularity of procedure; and, therefore, may 
be insufficient to justify interference under 
section 115, Civil Procedure Code, 1908. 
Ample authority may be found for this view 
in Amir Hacs n Rhan v. Sheo Baksh Singh (7), 
Kristamma Naidu v, Chapa Naidu (8), Ghulam 


Cd 


(C) 24 Ind. Cas. 309; 18 C. W, N. 929; 27 M. L. J. 
149: 1 L. W. 648: P. C). 

(7) 11 ©. 6: 11 1. A. 297; 4 Sar. P. Q. J. 559; 
pene & Jackson’s P. C, No. 83; 5 Ind. Dec. (N. s.) 


(8) 17 M. 410; 6 Ind Dee. (x, 5) £84, 
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Khan v. Muhammad Hassan (9), Durr ve 
Mohanlal (10). 

For the above reasons the application fails 
and ig dismissed with costs. I allow Rs. 25 
as Pleader’s fees in this Court, 

Application dismissed. 

(9) 29 ©. 167; 6 C. W. N. 226; 29 I. A. 51; 12 M. |. 
J. 77; 4 Bom. L, R. 161; 8 Sar. P. C.J. 164; 25 P. R, 
1902: 

(10) 4 N. L, R. 184. 


PATNA HIGH COURT. 

Lerrers Patent APPRAL No. 93 or 1916. 

| January 3, 1917, 

Present:— Sir Edward Chamier, Kr., Chief 

Justice, and Mr. Justice Sharfuddin, 
MOTIHARI CONCERN, Lrp.— 
PLAINTIFE— APPELLANT 
1ersus 
LACHMI PRASAD AND OTAERS— 
DEFENDANTS— RESPONDENTS, 

Landlord and tenant—Recognition of tenancy— With. 
drawal bu agent of money deposited as rent, effect of, 

Where the agent of the plaintiff landlord duly 
authorised to do so withdrew rent deposited by the 
defendants in respect of a holding: 

Held, that the withdrawal amounted to-recognition 
of the defendants as tenants of the holding, or at all 
events, to an acknowledgment that the defendants 
were not trespassers, (p. 886, col, 1.] 

Appeal against a decision of Mr. Justice 
Kingsford, reported as 35 Ind. Cas. 81, dated 
the 15th June 1916, in Second - Appeal 
No. 1310 of 1915, confirming that of the Dis- 
trict Judge, Muzafferpur, dated the 6th March 
1915, confirming a decision of the Additional 
Munsif, Motihari, dated the 17th June 1914. 

Messrs. Naresh Chandra Sinha and Shiva. 
narain Bose, for the Appellant. , 

Messrs. K. P. Jayaswal and Sunder Lal, 
for the Respondents. 

JUDGMENT.—This is an appeal under 
olause 10 of the Letters Patent against a 
judgment of.Mr, Justica Kingsford confirming 
the decisions of the Munsif of Motihari and 
the District Judge of Muzafferpur. The 
appellant Company sue for possession of land 
in possession of the principal defendants 
alleging that the Company are the pro- 
prietors of the land and that the principal 
defendants are mere trespassers. All three 
Courts which have dealt with this case 
haye held that in consequence of certain 
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rent: having been withdrawn from the Court. 


by the general agent of the Company, the 
Company must be taken to have recognized 
the principal defendants to be tenants of the 


land and, therefore, no suit is -maintainable. 


against them as trespassers. In this appeal 
it is contended that the general agent of the 
Company had no authority to withdraw the 
money which had been deposited in the 
Court and even if he had authority to 
withdraw it, the withdrawal did not amount 
to a recognition of the status of the defend- 
ants as tenants. We have examined a 
translation of the Power-of-Attorney held 
by the general agent and we are satisfied 
that the Courts below were right in holding 
that the general agent had the power to 
withdraw the money. The Power.of-Attorney 
authorised him to withdraw money deposited 
in the Court by -tenants or any other money 
which was paid into Court to the credit of 
the Company. 


It is said that’ the general agent had not 
power to decide whether the defendants were 
tenants or notand, therefore, the clause 
authorising him to withdraw money deposited 
by tenants had-no application to the present 
case. If is unnecessary to discuss this 
question, for the other clause referred to 
clearly authorised the general agent to 
withdraw the money. The Power.of- Attorney 
conferred very wide powers on the general 
‘agent and it seems tous that there can be 
rio: doubt that the general agent was clothed 
with authority to withdraw the money paid 
into- Court by the defendants as the rent of 

e land in question. “We think that the 
Courts below were right also in holding that 
the withdrawal of the money amounted to 
an acknowledgment that the defendants 
were at all events not trespassers. In the 
plaint the Company prayed that, in case the 
Court came to the conclusion that they were 
not entifled to possession of the land, rent 
might be assessed at the rate of Rs, 100 a 
bigha and that Rs. 550 awarded as salami 
ånd as compensation for land. All the 
Courts below have deolined to assess rent on 
the land and it seems to us that this Court is 


notin a position to do so. The findings merely. 


amount to this, that the principal defendants 
are tenants of some kind on the land. Whe- 
ther they are tenants at-will of the whole 
gF the land ‘or whetber they- acquired the 
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rights of any previous tenants of the land are 
questions which have not been. decided and 
until they are decided, it is impossible to say 
whether any Court is entitled to assess rent 
on the land. The question of the actual 
rights of the principal defendants and the 
question whether rent can be assessed by the 
Court must be settled, if at all, in subsequent 
litigation or by agreement. This ss 
fails and is dismissed with costs. 
AENG dismisied 


ALLAHABAD HIGH COURT. 
Civit Revision No. 209 or 1916. ‘ 
May 14, 1917. ~ 
Present—Mr, Justice Piggott. 
‘LACHM AN DAS -— PrAINTIFE— APPLICANT 
VETSUS 
MUTSADDI LAL AND aNnoTHER— 


DEFENDANTS-—OPPOSITE PARTY.’ 
Civil Procedure Code (Act V of 1908), O. XLVI, r." 


O. XLII, r. 1 (w)—Appeal from order granting Tes - 


wiew, maintainability of. 

Plaintif sued defendants for specific performance 
of a contract to execute a lease of certain property 
and in the alternative for ejectment and damages, 


The dispute was referred to arbitration, and the. 


arbitrator decided in favour of the plaintiff, but gave 
an option to the defendants to vacate the land after 
payment of the rent due at a certain rate, The Court 
passed a decree by which the plaintiff was given 
the right to eject the defendants in addition to the 
recovery of rent. Defendants applied for amend- 
ment of the decree, but their application was re- 
jected. They then applied for review, and their 
application being granted, the plaintiff appealed: 

Held, that the appeal could not be supported upon 
any of the pleas referred to in Order XLVII, rule 7,, 
of the Civil Procedure Code. [p. 887, col. 2. ] 

Order XLIIT, rule 1 (a), Civil Procedure Code, 
is merely inserted in order that the rule in ques- 
tion may contain a complete list of those orders from 
which an .appeal lies. It must be read subject to 
the provisions of Order XLVII, rule 7, by ‘which the 
right of appeal from an order granting an application 
for review is limited and defined. p. SSi col: 2; p. 
888, col. 1.) 


Civil revision from an order of the District- 


Judge, Saharanpur. 
Mr. Nehal Ohand, for the Applicant. 
The Hon’ble Sir Sundar Lal, for 
Opposite Party. 


JUDGMENT.—This is an application in 
revision which arises under the following 
circumstances. The applicant was the plaintiff 
in a suit in which he claimed specific 


the 
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pérformance of a` contract-to exesnte a lease 
of:certain property’ on- certain terms, or in 
the ‘alternative the ejectment of the defendants 
from the property in question and damages. 
The matter was -referred to arbitration 
and -the arbitrator’ delivered an award. 
The first relief claimed: by the plaintiff 
was in. very clear terms allowed by: the 
arbitrator, ‘that isto say, he was declared to 
be entitled to obtain from the defendants 
` the counterpart of a lease, on certain terms 
which were sufficiently indicated.. He was 
awarded Rs, 270 as’ rent for three- years 
prior .to the institution of the suit, with a 
further direction that rentshonld continue 
to be payable at the -same rate from the 
institution of the suit until the defendants 
should execute a kabuliyat, or counter part 
of a lease, in the prescribed terms. Then the 
arbitrator went on to deal; inlthe alternative, 
with the question of refusal or neglect on 
the part of the defendants to execute the 
requisite document. He laid it down in this 
alternative’ that they, that is to say, the 
defendants’ “will have the option to vacate 
the-land after paying all rents due at the rate 
of Rs. 90a year up to the date of the eviction; 
sich option to be exercised within two weeks 
after confirmation of-this award.” The Court 
accepted the award and’ passed judgment 
accordingly; but a decree was’ drawn up in 
the vernacular which was not a literal trans- 
lation of the alternative provision which has 
been quoted above from the award. Acoord- 
ing to the decree as drafted, the plaintiff was 
in express terms authorised to eject the - de- 
fendants from the. land in suit, besides re- 
covering rent at the prescribed rata up to the 
date of ejectment, -This decree is dated August 
the 7th, 1915. The defendants allowed two 
weeks to pass without executing any lease 
and the plaintiff thereupon tock out execu- 
tion of the decree -according to its terms 
and obtained possession by ejectment of the 
defendants. The latter thereupon applied 
for amendment of the decree but on September 
the 25th, 1915, the presiding officer of the 
Cour , Mr. Grant, being the same officer who 
had Anan jademant in accordance with the 
award and had signed the decree in question, 
passed an order rejesting the application for 
its amendment. On October the 4th, 1915, 
the defendants applied for review of this 
order, and “this application was entertained 
by Mr, Grant’ and notice ordered to 


INDIAN OASKS, 


887 


issue. to the opposite party.” The matter 
came up for decision on November _ the 
4th, 1915, by which time, Mr. Grant had 
been transferred and his place had heen 
taken by Mr. Neave. . This officer came to 
the conclusion that the. decree as passed 
was not in accordance with the award and 
that it was absolutely necessary for the 
Court to amend it.’ He himself, however, 
proceeded to draw up a decree which was 
not an-accurate translation of the critical 
passage in-the award to- which reference 
has been made. He did not content. him- 
self with removing from the decree the 
words which in express terms empowered 
the plaintiff to obtain possession by eject-. 
ment of the defendants; but he proceeded 
to insert a provision to. the effect that 
the relinquishment.of the land in suit was 
to be a matter entirely at the option of 
the defendants, and that in no event should 
the plaintiff be regarded as empowered to 
obtain the ejectment of the defendants in 
execution of the decree. Against this order 
an appeal was filed in the Court of the 
District Judgeof Saharanpar. The District 
Judge has dismissed the- appeal on the 
ground that it could not be supported upon 
any: of the pleas referred to in Order 
XLVII, rule 7, of the Code of Civil Pro- 
cedure. The application now before me is 
against this..order of the District Judge. 
Tha contention is that an appeal lay 
against Mr.» Neave's order granting the 
application for review, under the. provisions 
of Order. XLILI, rule 1 (w) of the Code 
ot Civil Procedure, that this right’ could 
not be qualified -by anything contained in 
the provisions of Order XLVII, rule 7, and 
that consequently the District Judge. has 
refused to exercise a jurisdiction vested 
in him by law in not entertaining the 
appeal before him on ifs merits, On the 
question thus stated, I am clearly of opinion 
that the District Judge was right. The 
provisions of Order XLVII, rule 7, and of- 
Order XLIII, rule 1 (w), of the Code of 
Civil Procedure appear to overlap and it 
is- necessary to put upon them a construc- 
tion which reconciles them. In my opinion 
Order XLIII, rule 1 (w), is merely inserted 
in order that the rule in question may 
contain a complete list of those orders 
from which an appeal lies; It must be 
read subject to the provisions of Order 
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XLVII, rule 7, by which the right of appeal 
from an order granting: an application for 
review is limited and defined. This has 
been held in Sundar Lal v. Upendra Nath 
‘Seal (1) and I find myself in entire agree- 
ment with the view of the learned Judge 
who decided that case. 

I think the plaintiff has been badly 
advised. In the Trial Court both Mr. Grant 
and Mr. Neave had goue beyond the powers 
of the Court in passing a decree which 
was not in precise accordance with the 
terms of the award. The award had been 
made through the intervention of the Court; 
and if there was anything ambignous about 
the alternative relief referred to in the 
elosing portion of the award, that was a 
matter which the Court ought to have 
noticed at the time and referred back 
to the arbitrator for consideration. Once 
‘the award had been accepted, it was 
incumbent on the Court to accept it as it 
stood. As soon as the decree-holder took 
ont exeention, a difficulty would, no doubt, 
have arisen as to the proper interpretation 
of the words in the award which I have 
already quoted; but this difficulty was inevit- 
able, once the award had been accepted with- 
out amendment. Both the presiding officers of 
the Court of first instance seem to me to have 
gone beyond their powers in different direc- 
tions, by seeking to clear up an ambiguity 
in the terms of the award, : 

This being my view of the case, it has 
been suggested to me in argument that I 
might take up the matter even now as 
an application in revision, not against the 
order of the District Judge dismissing the 
appeal filed in his Court, but against Mr. 
Neave’s order of November 4th, 1915. I 
am not anxious to add to the irregulari- 
ties which have already been committed 
in the case. If the plaintiff desired to 
invoke the revisional jurisdiction of this 
Court in respect of Mr, Neave’s order, he 
should have. done so in express terms; no 
doubt be has refrained from doing co 
because of the difficulty in which he had 
landed himsglf by appealing against hat 
order. Moreover, I am bound to say that, 
if the question had some before me on the 
execution side, so that the only point I had to 
d nide was the legal effect to be given to the 


(1) 85 Ind, Cas, 15; 1 P. L, J. 198, 
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words of the award, assuming those words 
to have been emb: died in a decree of Court, 
l should have agreed in substance with 
the view taken by Mr. Neave. The inten- 
tion of the arbitrator may have been other- 
wise, and thatis why I think it unfortu- 
nate that the possible ambiguity was not 
brought to the notice of the Court at the 
proper time, while the opportunity to refer 
the matter back to the arbitrator for con- 
sideration was still open; but on the words 
as they stand, J do not think that a power 
of ejectmentis conferred upon the plaintiff, 
This does not mean that the decree leaves 
the plaintiff without his proper remedy. 
The provisions of Order XXI, rule 34, of the 
Code of Civil Procedure -seem to have been 
overlooked by the plaintiff and by his legal 
advisers. His proper course was to take 
out execution of the first part of the decree 
under the provisions of the rule above 
mentioned. Jn this manner he can obtain 
execution of a doeument in the terms 
prescribed by the award, and the defendants, 
whether they like it or not, will be com- 
pelled to choose between @xeenting such 
a document and abiding by its terms, or 
voluntarily relinquishing the land in snit. 
The decree-holder will be entitled under 
the terms of the deeree to rent at the 
prescribed rate of Re. $0 per . annum 
so long as the defendants continue in posses- 
sion. 

I hold, tuerefore, that the application in 
revision now before me is altogether mis- 
conceived and that I must dismiss it with 
costs. I do so accordingly. 


Application dismissed. 
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JAMNA DAS V, BISHAN DAS. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Frast Civil APPBAL No. 3176 
or 1916, 
“April 24, 1917, 

Pr esent:——-Mr, Shah Din, Chief Judge. 
JAMNA DAS AND ANOTHER — DECKEE-HOLDERS 
~——~APPELLANTS 
VOTSUS 
BISHAN DAS—Jorament DEBTOR —~ 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 14, 
17, 2!—Appeal, hearing of—-Notice to respondent, service 
oj—Appellant, duty of, to furnish address of respondent, 

An Appellate Court is not to presume that the 
respondent has knowledge of the date of hearing of 
the appeal, if notice has not been duly served upon him, 
(p. 889, col. 2; p. 890, col. 1.] 

It is the duty of fhe appellant to give the proper 
and correct address of the ‘respondent, but the latter 
is not bound to communicate his address either to the 
Court against whose decree or order the appeal has 
been preferred or to the Appellate Court; and by his 
omitting to do so or by leaving the Appellate Court 
in dark as to his whereabouts he in no way abuses the 
provisions of the Civil Procedure Code. [p. 890, col. 1.] 


Miscellaneous first appeal from the order 
of the Additional District Judge, Amritsar, 
at Gurdaspur, dated the 28th April 1916, 
rejecting the application for setting aside the 
ex parte judgment passed by the Additional 
Judge, Amritsar, at Gurdaspur, dated the 
17th March 19:6. 

Facts appear from the following order of 
the District Judge:— 

“This ig an application to set aside an 
ex parte judgment delivered by Mr. Martineau 
on the 17th of March 1916. The facts are 
patent on the face of the record. The 
appellant judgment-debtor appealed in the 
year 1913 from the decision of the Munsif 
at Amritsar, dated the 19th of April 1913, 
and eventually on the 19th of Jannary 1915 
Mr. Martineau directed notice to be issued 
to the respondents who now apply to set aside 
the ex parte decree in appeal. On the 15th of 
March 1915 Mr. Martineau noted that the 
respondents had not bean found at Cawnpore. 
It appears that on the llth of February 1915 
an attempt was made to effect service on the 
respondents at Cawnpore, but it was reported 
by the process-server that they no longer 
had a place of business in that city and had 
no place of residence there. The report is 
silent as to the place where the respondents 
had gone or transferred their place of 
business. Itis not suggested on their behalf 
that they had notified their change of address 
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to the appellant or to the Court which had to 
execute their decree. It does not appear that 
any notice had been put up even on their old 
place of business at Cawnpore to say where 
they were to be found or where their new 
place of business was. On the record as it 
stands, the only address of the petitioners 
which can be traced is the address at Cawn- 
pore and itis admitted that the petitioners 
left that place a considerable time ago. In 
consequense of the aprpellant’s failure to get 
service of the notice effected at Cawvpore 
Mr. Martineau directed him to fi:d out the 
petitioners’ proper address. The only address 
which the appellant could trace out appears 
to have been a shop at Calentta known as 
that of Multani Chand-Kanhaya Lal where 
Jamna Das and Lachhmi Narain petitioners 
appear to kave been employed, Accordingly 
the notices were sent to the address for 
service on petitioners and as they could not be 
found there in person, the notices were 
affixed tothe shop. Finally on the 17th of 
March 1916 or some 14 months after notice 
had issued in the first place, Mr. Martineau 
decided the appeal ex parte, It is now contended 
for the petitioners that there was no proper 
service upon them, but the answer to that 
contention is that the petitioners by their 
own conduct have rendered it impossible 
for theappellant ever to get proper notice 
served upon them. It is also contended that 
Mr. Martinean’s procedure was under the 
gircums*ances illegal, but I am not disposed 
to giveany weight to that argument. It 
appears to me that the petitioners have 
abused the provisions of the Civil Procedure 
Code as to the service of notices on respond- 
ents by leaving the Courts, both the Court 
of first instance and the Court of Appeal, 
totally in the dark as to their whereabouts 
and have done go intentionally with the object 
of defeating and delaying the hearing of 
the appeal in this Court. This being so, I see 
no reason to set aside the <x parte proceedings 
or Mr. Martinean’s judgment. 1 accordingly 
reject this application.” 

Lala Hukam Chand for Mr, Lal Chand 
Mehra, for the Appellants. 

Mr, Duni Chand, for the Respondent. 


JUDGMENT.—After hearing arguments 
and referring to the record of the execution 
rrocedings, I think that the Additional 
District Judge was not justified in assuming 
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that the Cecree-holders, who are appellants 
before me, must be taken to have known the 
date on which the appeal of the opposite 
party vas fixed-for hearing in the Court of 
Mr. Martineau. The apperl from the order 
-of the Munsif was sent from one Court to 
another for- reasons whichit 1s unnecessary 
to state in this place; and it is not surpris- 
ing that the decree-holders, who had 
meanwhile changed their place of business, 
were unaware. of the date of hearing fixed 
by the Appellate Court. They were not 
bound to communicate their address to 
the original executing Court or to the 
curt of Appeal; and I cannot agree with 
the Additional District Judge that they 
have abused the provisions of the Oivil 
Tracedure Code as to the service of notices 
by leaving the Court in the dark as to their 
whereabouts. There is nothing on the 
record to show that the decree-holders were 
employed at the shop of Multani Chand- 
Kanhaya Lal at Caleutta, and the fast 
that the proprietors of theshop refused to 
accept the service of notices on hehalf of 
the decree-holders in no way tells against 
them. 

L hold it not proved on the present record 
that the appellanis had any knowledge of 
what the date of hearing was in the Court 
of Mr. Martineau. I accordingly accept this 
appeal, set aside the ex parle order of Mr. 
Martineau, dated the 17th March 1915, and 
vend the case back with a direction that 
the appeal bere-heard after giving proper 
notice to the present appellants. In the 
peculiar circumstances of the case, the parties 
will pay theirown costs. — 


Appeal accepted. 





ALLAHABAD HIGH COURT. 
Crvit Revistoy No. 75 or 1917. 
June 29, 1917, 
Present: —Mr. Justice Tudball and 
Mr. Justice Walsh. 
SRI NARAIN—Puatntive—-APPELLANT 

4; Versus 
JAGANNATH AND ANOTHER— Derenpants— 
` RESPONPENTS. 


Civil Procedure Code (Act V of 1908), s. 20— 
Cause of action—Jurisdiction—Banker and deposttor— 


Buit to recover deposit. 
ê 
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The ordinary rule is that a debtor miust seek his 
creditor to pay him, and people do not generally make 
express stipulations on the subject when making a 
deposit, becanse the question of suing for the deposit 
is far from their minds. [p. 891, col. 1.] 

In an ordinary case, especially a case against a 
Bank or some trader who holds himself out as & person 
to receive deposits, ib does not necessarily follow that 
a re-paynment of the deposit is to be made at the 
place of business of the Bank. In the majority of 
such cases the intention of the parties is that the 
money should be paid to the depositor wherever he 
happens to be when he demands re-payment. [p. 
890, col. 2.] ~ 


-Civil revision from a 
District Judge, Cawnpore. . 

The Hon'ble Dr. Te; Bahadur Sapru and 
Mr. Kailas Nath Katju, for the Appellant. 

The Hon’ble Mr. Motilal “Nehru, for the 
Respondents. 

JUDGMEHNT.—We have come to the 
conclusion that this decision cannot stand 
as: it is at present, and there being an 
important question of jurisdiction raised, we 
ought to interfere even in revision. The 
question whether any part of the caase 
of action arose in the Court of Cawnpore 
depends entirely upon the place where, under 
the contract, either by express_ agreemént 
or by the intention of the parties, re pay- 
ment was to be made. Both parties have 
set up an express contract. That alleged by 
the plaintiff alone has. been considered and 
has been dealt with, as would appear, 
rather in the light of what was., decided 
by the Bikaneer Court. It is by no means 
clear that the previous judgment of that 
Court was admissible. It is not desirable 
to say more about the facts than this thal'in 
an ordinary case, especially a case against 
a Bank or some trader who holds himself 
out as a person td receive deposits, it would 
not necessarily follow that a re-payment of 
the deposit was to be made at the place of 
business of the Bank. In the majority of such 
cases the intention of the parties is obvious- 
ly that the money should be paid to the 
depositor wherever he happened to be when 
he demanded re-payment. In deciding -the 
question of jurisdiction it may be that the 
Court will also decide the merits. That 
cannot be helred, but if in deciding the 
merits, it comes to the conclusion that the. 
payment was to be made at Bikaneer, then 
obviously it must give effect to that deci- 
sion and decide that there is no jurisdiction 
in itself to..determine the ‘suit. In 


order of the 
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onsidering the’ somewhat nice question 
which appears to arise, the Court must 
not ‘lose sight of the fact tha: the sale of 
the jewellery’ and the deposit. of the money 
was made hy the deceased woman after, 
and possibly in consequence of, her busband’s 
death; it was done inthe company of her 
. father with whom she had come to Bikaneer 
and shortly before her return to Cawnpore 
to her parents’ house and further, it is 
suggested by the defendant, in consequence 
of a dispute with her mother-in-law. It 
will further not lose sight of the fact that 
if was a continuing contract, and that there 
was a liability on the part of the defendant 
not only to’ re-pay the money deposited 
but ‘until re-payment was demandéd, to make 
periodical payment of interest. These 
circumstances of course all have their place 
in the eonsideration of the real question 
where: payment was to be made if noexpress 
provision on the subject was made, and the 
Court will no doubt further -have. regard 
to the fact that the ordinary rule is that 
the debtor must seek his creditor to pay 
him and that, as a general rule, “people 
do not make express stipulations upon the 
subject when they are making arrangements 
of. this kind, because the question of suing 
for. the deposit is far from their minds. 
We, therefore, remand the whole case to 
the Court of first instance through the 
lower Appellate Court .to be restored to its 
original number on the record and to be 
tried according to law. Costs in all Courts to 
abide the result. < 

A Case remanded, 
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PUNJAB CHIEF COURT. 

‘Givin Reviston No. 712 or 1916, 
February 10, 1917. 
Presenit:—Mr. Justice Shah Din. 
Musammat GULABI BIBI —DECRBE- HOLDER 
— PETITIONER 
VETSUS 
ASLAM KHAN—Ossector— 


RESPONDENT. , 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
hl 101, 103 — Order under r. 100—Appeal, whether 
ies, 
Under rule 108 of Order XXI of the Civil Pro- 
cédure Code no appeal lies from an order passed 
under rule 101 of that Order. [p. 892, col. 1.] 


Civil revision from the order of the 
District Judge, Lahore, dated the 30th May 
1916. 

The Hon’ble Pandit Sheo Narain, R. B., for 
the Petitioner. __ 

- Messrs. Beechey and Obedulla, for the Re- 
spondent. 

JUDGMENT.—The order of the Munsif, 
dated the 21st of February 1916, was passed 
under Order X X1, rule 101, of the Civil Proce- 
dure Code, upon an application made by the 
respondent, under rule 101. Under rule 1(3 
no appeal lay from the said order of the 
Munsif, as it was conclusive between the 
parties (the decree-holder, who is peti- 
tioner before me, and the respondent) ; 
and the respondent was at liberty to 
institute a suit to establish the right which he 
claimed to the possession of the property of 
which he was dispossessed by the decree- 
holder. 

The District Judge ‘entertained an appeal 
by the respondent from the Munsif’s order, 
dated the 2156 of ‘February 1916, on the 
strength of two very old rulings of. the Cal. 
cutta High Court, Brohmo Moyee Dabee y. 
Burkut Sirdar (1) and Mookundee Misrain y. 
Sheo Lochun Pattuck (2), and setting aside the 
order in quéstion he sent the case back to the 
Munsif for re decision, 

Now, the two rulings which the District 
Judge has followed were passed under sections 
2:0 and 231 of the Civil Procedure Code of 
1859 (Act VIL of 1859), which . Act has long 
since been repealed and no longer governs 
cases like the present. The present case ig - 
covered by rules 100, 101 and 103 of Order 
AAI of Act V of 1908, and according to the 


(1). 18 W. R. 264. 
(2) 21 W. R. 89, 
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last mentioned rule of Order XXI no appeal 
lay from the order of the Munsif, dated the 
21st of February 1916. 

This is conceded by the Counsel for the 
respondent; but he has fled before maa peti- 
tion under sestion 115, Civil Prosedure Code, 
against the order of the Munsif aforesaid, and 
has urged that since the order in question was 
passed by the Munsif without holding an 
investigation into the merits of the petitioner’s 
(present respondent’s) claim, the order should 
be set aside and the Munsif be directed to 
decide the case on the merits uf-er taking all 
the evidence that may be adduced by the 
parties. In my opinion the Munsif has 
given suffisient reasons in sup sort of his 
order by which he has rejeated the respond- 
ent’s applivation; and it is perfectly unneces- 
sary to send the case back to the Munsif 
fora fresh decision, as the respondent can 
bring a regular suit, if so advised, to 
establish his alleged right to tha property in 
dispute. 

I accordingly accept this revision, set aside 
the order of the District Judge, and restore 
that of the Mansif with costs. Pleader’s fee 
Rs. 32. 


Revision accepted, 


ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No 889 or 1915. 
June 7, 1917, 

Fresent: - Mr. Justice Tudball and 
Mr. Justice Rafique. 

RATAN DHI— Prunt.r7—Appes.eint 
versus 
DURGA SHANKAR BAJPAL AND OTH8RS — 


DerenDants — RESPONDENTS. 

Rent Law—Ex-proprietary rights, sale of, validity of 
-Agreement to relinquish ex-proprietary rights for con- 
sideration. 

Plaintif judgment-debtor sold a zemindari to the 
defendant decree-holder and agreed to file a relin- 
quishment of her ex-proprietary rights in the sir lands, 
and in consideration thereof the defendant agreed to 
file a certificate of the satisfaction of the decree and 


further bound himself to pay to the plaintiff a monthly - 


allowance of Rs. 5 for the rest of her life, which was 


. to bea‘ chatge onthe property sold. Plaintiff sued 


the defendant to recover arrears of the allowance 
agreed to be paid to her: 
Held, that the arrangement between the parties 
was merely a deyice to get roynd the provisions of 
# 


INDIAN 
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the Rent Act of 1f81 and amounted in fact to a sale 
ofex-proprietary rights, and was, therefore, absolutely. 
void and unenforceable. [p 69+, col. 2.) 

Moti Chand v. Khwaja Ikram Ullah Khan, 39 “Ind, 
Cas. 454; 15 A. L, J. 150; 5 L. W. 398: 21 M. L, T. 267; 
32 M.L J. 383; 21 C. W. N. 6:6; 19 Bom. L R. 423; 
89 A. 17%; 260. L, J, 24; (1917) M. W. N. 453 (P. CO), 


relied upon. 

Second appeal from a decree of the D's- 
trict Judge, Benares. 
~ The Hon’ble Dr, Tej Bahadur apru (with 
him Mr, Sham Nath Mushran), for the Appel- 
lant. 

Mr. Gokul Prasad (with him Measrs. Braj 
Nath Vyas and Harnandan Prasad), for the 
Respondents. 


JUDGMENT.—The facts of this case 
are as follows:— The plaintiff’s husband was 
the owner of zeminiarzt in several villages 
and some heuse piojeriy in Berares. He 
also held a large area of lund as sir within 
his zemindait. He was heavily in debt to 
Durga Shankar Bajpai, defendant No. 1. 
The latter obtained one decree for about 
Rs. 20,000. 

On the 7th October 1899, the plaintiff 
who was then a widow transferred the 
zemindari and the houses to Darga Shankar 
by a sale-deed, the ecnsideration for which 
was Res, 21,415. This included the amount 
due on the decree and also another debt. 
By the terms of the deed the plaintiff 
agreed to file a relinquishment of her ex- 
proprietary rights in the sir lands and 
Durga Shankar agreed to certify to the 
Civil Court full satisfastion of bis olaim 
under the decree. 


At that time the Rent Act KIT of 188] 
was in force and it is quite clear that the 
sale consideration was to cover not only 
the proprietary rights but also the ex-pro- 
prietary mghis and the arrangement was 
one of thcse devicea considered by their 
Lordships of the Privy Council in Moti 
Chand v. Khwaja Ikram Ullok Khan (L) and 
which are there declared to be “in contra- 
vention of the policy of the Act and are 
contrary to law and are illegal and void.” 
The Act which their Lordships had in view 
was tLe present Tenaircy Act, but in this 
respect is dces not differ from its pre-- 


(1) 39 Ind. Cas, 454; 15 A L.J. 150; 5 L. W. 388; 
21M. L. T. 267; 32 M. L J. 388; 24 C. W. N. 616; 19 
Bom. L. R.438; 39 A. 173; 26 Ç. L, J. 24; (1917) 
M. W. N, 453 (P. CO). 
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decessor which equally prohibited the sale 
or transfer of ex-proprietary rights except 
aa between thore in whose favour jointly 
the right had arisen. In the present case 
a hitch appears to have cecurred. The 
plaintiff at first did not file a relinquish- 
ment and Durga Shankar did not certify to 
the Civil Court full satisfaction of his decree. 
The cause of this is not given, for neither 
the plaintiff nor Durga Shankar have given 
the Ceurt any assistance. 

However, on October 24th, 1901, 2.6, 
two years after, Durga Shankar executed a 
document in favour of the plaintiff in which 
it ig stated the parties had come to an 
agreement that she was to file her relinquish- 
ment and in consideration thereof Durga 
Shankar would file his certificate of satisfac- 
tion of the Qiyil Court decree and further 
bound himself to pay to the plaintiff a 
monthly allowance of Rs. 5 for the rest of 
her life, which was to be a charge upon the 
property transferred by the sale-deed of 7th 
October 1899. When the relinquishment 
was actually filed, if at all, is not stated. 

In subsequent years the property in ques- 
tion was all sold in execution of decrees 
obtained against Durga Shankar. 

Now on 24th February 1914, the plain- 
tif has brcught a suit to recover arrears 
of the monthly allowance for the period 
from 24th October 1904 to the 24th 
February 1914, amounting to Rs. 560, plus 
interest which brings the claim up to 
Rs. 932-12-0, and also asks fora decree for 
future maintenance allowance at the rate 
of Rs. 5 recoverable by execution of the 
decree. Durga Shankar does not contest 
the claim. The subsequent purchasers contest 
it. The Courts below have dismissed the 
suit holding that the contract is contrary 
to law, null and void in that if was infact 
and in substance a sale of ¢x-proprietary 
rights which is forbidden by law. 


The pleas taken before us are; — 

(1) That the transaction was not illegal 
in that if was only asurrauder of the ex- 
proprietary rights for a consideration, and 
reference is made to section £3 of the 
Tenancy Act. 

(2) That at least it may be treated as 
the granting of a lease of the ex-proprietary 
holding, the rent being the monthly allow- 
ance of Re, 5, 
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(3) That at least the plaintiff is entitled 
to a personal decree against Durga Shankar, 

Reviewing the transaction as a whole and 
keeping in view the terms of both the docu- 
ments of 1899 and 1601, there is not the 
slightest doubt that the arrangement bet- 
ween the parties was merely a device to 
get round the provisions of the Rent Act 
of 1881. Section 88 of the Tenarcy Act 
does not apply, as that Act was not in force. 
Even if it did apply, it would not avail 
the plaintiff anything for we cannot allow 
the law to be defeated by any such device. 
There was clearly a transfer for considera- 
tion, a buying out, agreed upon at the 
time of sale, of the ex-proprietary rights 
about to be created. The plaintiff, appa- 
rently knowing that the vendee could not 
enforce the contract, made use of her 
position to extract a further consideration, 
and the case we have mentioned above is 
to the point. The contract was contrary to 
law and, therefore, void. Neither party can 
enforce it. The plaintiff bases her claim 
upon jt. She does rot seek to avoid it and 
regain her holding. She raised ro plea of 
fraud in her plaint nor is any such plea raised 
before us. 

The suit has the appearance of being (far 
from a bona fide claim) an attempt to defeat 
Durga Shankar’s creditcrs. The long delay 
in the claim is not free from suspicion. As 
for treating the claim asa suit for rent on 
the basis of a lease, that is an impoasibili- 
ty. There is no lease and it is nota suit 
for rent and thisis not the case that the 
defendants were asked to meet inthe Courts 
below. 

Nor can the plaintiff obtain a personal 
decree against Durga Shankar. The eontract 
being void she cannot enforse it, aby more 
than he could have done if she had refused 
to give up her holding. 

The appeal fails and 
costs, 

The cross-objections have not been pressed 
and are dismissed with noorder as to the 
costs thereof. ; 


is dismissed with 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE Decrte No, 963 ° 
or 1913, ` 
May «2, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
= “and Mr: Justice Walmsley. ` 
: BRAJENDRA LAL DAS AND OTHERS — ` 
DEFENDANTS Nos, 1 AND 2—- APPELLANTS `` 
VETSUS 
DEB NARAIN TEWARI | AND ANOTHER—’ 
PLAINTIFFS AND OTHERS-~Derenpants Nos. 3 


AND 4—RESPONDENTS, ‘ 

Chowkidari chakran lands—Zemindar’s litle+ 
Auction-purchaser ,of zemindari at revenue, -salé, 
whether acquires chowkidari chakran lands transfer red 
to zemindar under Chowkidari Act. 

Chowkidart chakran lands form part of the original 
revenue paying estateand when they are resumed 
and transferred to the zemindar, the latter does not 
acquire thereby anew estate but the estate taken 
by him under the order of transfer is in confirmation 
and by way of continuance of his pre-existing estate. 
[p: 894, col. 2.] - 

Nevertheless a purchaser of the parent estate 
at a, revenue sale under Act XI of 1859 acquires yo 
title to the chowkidari chakran jands that have been 
resumed and transferred to the defaulting zeminddr 
under the Chowkidari Act, where the Collector treat- 
ing the enfranchised chowkidari chakran lands as 
constituting by themselves a separate estate subject 
to the payment of a separate assessment made 
under the Chowkidari Act, puts up to sale the original 
parent estate, exclusive of those lands, for redligation 
- of the arrears ahberenne due therefrom.. [p 895; oa 

IHE PN 
Appeal against “thi “decree “of: the” Sub. 
ordinate, J udge, lst Court Burdwan, ‘dated the 
29th ‘November 1912," ‘affirming that. of the 
Munsif, 3rd Court, at that place, dated the 
30th August. 1911. 

Babu Ran, Ohandra Maimai 


Appellants. 

Babu Dwark.nath. Chakrabarty (with bin 
Babu Gopal Chandra Chakrabarty), for the 
Respondents, oi 

JUDGMENT, —This is an appeal by the 
defendants in a suit for recovery of possession 
of. immoveable property on declaration of 
title. The lands in dispute were originally 
chowkidarį, chakran lands, whieh were 
resumed under the provisions of the Village 
Chowkidari Act, 1870, and were transferred 
to the plaintiffs on the 2nd February 1900. 
Since then, the proprietors of the estate have 
defaulted to pay Government revenue, with 
the result thatthe parent estate was sold on 
the 27th March 1907 when it was purchased 
by ethe appellants. The plaintiffs contend 
that their title to the chowkidart chakran 


for the 
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‘entitled to recgver’ possession thereof. 


LL fron 


* t 
2., . Wa a? 


lands was not affected by the sale of the 
parent estate‘and that they are consequently 
The 
defendants, on’ the other hand, maintain that 
the sale under the provisions ‘of Act XI of 
1859 transferred to` them, not merely thie 
lands comprised in the parent estate, ‘but 
also the resumed ‘chowkidard chakran lads. 
The Courts below have concurrently ‘negativ- 
ed fhis contention on the authority of the 
decision in Kashim Sheik v. Prasanna Kumar 
Mukerjee (1). The correctness‘ ‘of that 
decision, however, has been called “ini quès- 
tion, and our attention has been drawn td the 
cases of Kazi Newaz Khoda v. Ram Jadu ' Dey 
(2), Harak Chand v. Oharu Ohondra Singha 
(3) and Rakhal Das e. Madhab Chandra (4). 
In owr’opinion, there is no room for ton- 
troversy upon one fundamental question de- 
cidad by the Judicial Committed in the case of 
Ranjit Singh v. Kali Dasi “Débit (5), 
namely, that chewkidart chakran lands form 
part of the original estate, and; “when they 
are resumed and transferred to the zemindar, 
the latter does not acquire thereby a new 
estate, as was’ erronéously. laid down in 
Kashim Sheik v. Prasanna E umar “Mukerjee 
(1). The Village Chowkidaris At recognises 
theexisting title of the zemirdar to the ‘lands 
résimed, and the estate taken’ by “hini: ander 
thë arden of transfer is in confirmation’ and 
by way of continuance of his existing estatė, `` 
This proposition, however, is of no real 
assistance to the appellants, for as pur- 
chasers, they can claim title only to what has 
been actually exposed for sale by the Colled- 
tor. In the case before us, it is clear that 
the chowktdart chakran land have not been sold 
by the Collector; consequently, the appellants 


‘have acquired no title to such lands by their 


purchase.” Indeed, ‘the state of facts here 
is identical with what was foreshadowed im 


‘the case of Kazi Newaz Khoda y, Ram Jadu 


Dey (2). The -Revenue Authorities have 
treated the parent- estate as divided into 
two, namely, one comprising all the lands of 


(1) 38 ©. 596; 10 C: W. N. 698; 5 C-L. J. 299. 
(2) 840, 109; 5 C. L. J. 38; L1 O. W. N.-201. 

(3) 8 Ind. Cas. 766;13 O. L.J) 102; 15 C. W. N. 
6. 


(4) 8 Ina. Cas. 828; 18 0. L. J. 109; 16:0. W. N. 
61, 

15) 40 Ind. Oas. 981; 21. 0. W.N. 609; -32 M.. E J. 
565; 15 A. L. J. 390; 25 0. L. J. 499; 19 , Bom. L, R. 
nA A (1917) M. W.N. 459:6 L. W. is 
P, 0.). 
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the parent estate except the chowkidart 
chakran lands and the other including the 
chowktdart chakran lands. Rakhal Das v. 
Madhab Chandra (4). The Revenue Author- 
itiés have thus substituted two distinct estates 
in place of what originally constituted one 
integral estate. Whether this was or was 
not the necessary consequence of the pro- 
visions of the Village Chowkidari Act, we need 
noš ‘discuss on the present occasion; we are 
soncerned only with the legal effect of what 
has actually taken place. The Oollestor 
has treated the enfranchised chowkidare 
chakran lands as constituting by themselves: a 
separate estate subject to the payment of a 
separate assessment made under the Village 
Chowkidari Act,-1870. The residue of the 
original estaté as created at the time of the 
. Permanent Settlement has been treated as a 
separate eatate, and that alone waa exposed for 
sale for resoveiy of the arrears due therefrom. 
The sale was not beld for the recovery of the 
amalgamated revenue, namely, the revenue 
assessed at tbe time of the Permanent Settle- 
ment and’ the subsequent assessment made at 
the time of the resumption under the Village 
Chowkidari Act, nor was the amalgamated 
estate: brought to sale. In these circam- 
stances, itis clearly impossible to maintain 
the position that the purchaser at the revenue 
sale’ has*‘acquired title: to the chowddart 
-chakran lands which were never put up to 
sale for realization of the arrears due from 
the remainder of the estate. We. ‘hold 
accordingly that the desree made by the 
Subordinate Judge is correct but not -on the 
grounds set out in his judgment, 

‘The result. is that this appeal is dismissed 
with costs. 

Appeal dismissed, 


“ PUNJAB CHIEF COURT. 
 Civin Rererence No. 3 or 1916, 
March 7, 1917. 
Present:-—-Mr, Shah Din, Chief Judge, 
and Mr. Justice LeRossignol. 
RAM SINGH AND OTHERS — PLAINTIFES— 
PETITIONERS 
'VETSUS 


BAKHSHI—DEFENDANT-—RESPONDENT. 
e Punjab Tenancy Act (XVI of 1887), s 77 (3)— 
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Punjab Land Revenue Act (XVII of 1887), ss, 45, 158 
(2) (vi)—-Suit for declaration that entries in revenue 
papers are incorrect—Revenue Court, whether com- 
pelent to entertain surt-——Civil Courts, jurisdiction of, 

The plaintiffs alleged that the entries in the 
revenue papers relating to the ownership of certain 
khasra numbers of a village were incorrect, in so far 
as the land comprised in those khasra numbers was 
shown as the property of the defendants whereas 
it really formed part of the shamitat deh, and the 
relief prayed for by them was that the proceedings 
relating to the mutation of the land in question in 
the Settlement Record be held null and void and 
the entries in the Record of Rights and the annual 
record be corrected. The suit was tried and dig- 
missed by the Revenue Courts on the merits. The 
Financial Commissioner referred the case to the 
Chief Court under section 100 of the Punjab Tenancy 
Act: 

Held, (1) that the suitas laid was not covered by 
any of the clauses of sub-section 3 of section 77 of 
the Punjab Tenancy Act; and since section 158 (2) 
of the Land Revenue Act, which debars the Civil 
Courts from exercising jurisdiction over matters 
specified therein, did not confer jurisdiction on a 
Revenue Court, as’ distinguished from a Revenuc 
Officer, to try a suit relating to any of those matters, 
the present suit as laid could not be taken cognizance 
of by a Revenue Court; [p. 896, col. 1.] 

(2) thateven if the present suit be considered as 
one for the correction of an entry in a Record of 
Rights, annual record, or the register of mutations, it 
was clearly not cognizable by a Revenue Court ag 
no express jurisdiction was conferred upon a Revenud 
Court by either the Tenancy Act orthe Land Revennd 
Act to entertain a snit of that description; [p. 896, 
cols. 1 & 2.] : a ; 

(3) that as upon aliberal interpretation of the plaint 
it was reasonable to hold that’ thé réal object of the 
plaintiffs was to obtain a declaration that the entries 
relating.to the land in question in the Record of 
Rights and the annual record were incorrect and 
that the land was part of the village shamilat and did 
not belong exclusively to the ‘defendants, such 
a suit was cognizable by a Civil Court; for the 
relief claimed..by the plaintiffs was not the actual 
correction of the entries complained of, as contem 
plated by clause (vi) of sub-section (2) of section 158 
of the Land Revenue Act, but only to obtain a 
declaration under section 45 of the Act in respect of 
certain rights of which the plaintiffs claimed to be in 
possession and in- respect of which they alleged that 
a wrong entry had been made in the Record of Rights 
and in the annual record. [p. 896, col. 2.] 


Case referred by the Financial Commis. 
sioner, Punjab, with his letter No. 346, dated 
the 14th January 1916. 

Mr. Daulat Ram, for the Petitioners, 

Mr. Raman Nand, for the Respond. 
ent, 


JUDGMENT.—This is a reference by tha 
Financial Commissioner under sestion 100 of 
the Punjab Tenancy Act. After hearing argu- - 
ments and referring to the plaint, we 
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agree with the learned Financial Commis- 
sioner (Sir Michael Fenton) that the suit 
brought by the plaintiffs out of which 
this reference has arisen is not cognizable by 
a Revenue Court. 

The plaintiffs allege that the entries in 
the revenue papers relating to the owner- 
ship of certain khasra numbers of village 
Chatia Aulia are incorrect, in so far as 
the land comprised in those khasra numbers is 
shown as the property of the defendants, 
whereas it really forms part of the shamilat 
deh and the relief prayed for by them is 
that the proceedings relating to the mu- 
tation of the land in question in the 
Settlement Record of 1910 be held null and 
void and the entries in’ the Record of 
Rights and the annual record be corrected. 
The snit has been tried by Revenue Courts 
and has been dismissed by them on the 
merits. " 

Now it is clear that the suit as laid 
is not covered by any of the clauses of 
sub-section 3 of section 77 of the Punjab 
Tenancy Act; and since section 158 (2) 
of the Land Revenue Act, which debars 
the Civil Courts from exercising jurisdic- 
tion over matters specified therein, does 
not confer jurisdiction on a Revenue 
Court, as distinguished from a Revenue 
Officzr, to try a suit relating to any of 
those matters, the present suit as laid could 
` not be taken cognizanceof by a Revenue 
Court. As pointed out by the learned Finan- 
cial Commissioner, the Land Revenue Act 
does not contemplate the creation or 
constitution of any Revenue Courts having 
jurisdiction to hear and determine any suits 
other than those specified in the various 
clauses of section 77 (3) of the Punjab Ten- 


ancy Act; and it does not follow that because - 


the turisdiction of a Civil Court is barred by 
section 158 (2) of the Land Revenue Act in 
respect ofthe matters detailed therein, thera- 
fore, a Revenue Court has power, asa Court, 
to entertain a suit with respect to any one 
of those matters. 

Even, therefore, if the present suit be con- 
sidered as one for the correction of an entry 
in a Record-of-Rights, annual record or the 
register of mutations, it is clearly not cogniz- 
able by a Revenue Court for the simple 
reason that no express jurisdiction has been 
ocnférred upon a Revenue Court by either 
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the Tenanay Act or the Land Revenue Act 
of 1887 to entertain a suit of this description. 
As pointed ont in Raja Nur Khan v. Musammat 
Darab Khatun (1), “under the Land Revenue 
Act of 1871, asuit could be instituted with the 
sole object of having it declared that a Set le- 
ment entry was incorrect, and that a 
different entry ought to have been made 
(section 20). But the new Act (i e., 
Act XVII of 1887) has introduced a change 
in this respect, and while leaving it still 
open to a person aggrieved by an entry 
in a Record of Rights to sue for a declara- 
tion of his rights under the Specific Relief 
Act, 1877, it has wisely enough reserved 
the mere correction of the entry alleged 
to be wrong to the Revenue Officers,” 

The plaint in the present suit is not 
very happily worded and should not be con- 
Strued literally; upon a liberal inter- 
pretation of it, itis reasonable to hold that 


the real object of the plaintiffs was to 
obtain a declaration that the entries 
relating to the land in question in the 


Record of Rights and the annual record 
were incorrect and that the land was part 
of the village shamilat and did not belong 
exclusively to the defendants. A suit of 
this nature is, as held in Raja Nur Khan v. 
Musammat Darab Khatun (i), cognizable by 
a Civil Court, for the relief claimed by 
the plaintiffs is not the actual correction 
of the entries complained of, as contemplated 
by clause (vz) of sub-section (2) of section 


158 of the Land Revenue Act, but only 
to obtain a declaration under section. 45 
of the said Act ina respect of certain: 


rights of which the plaintiffs slaim to 
be in possession and in respect of which 
they allege that a wrong entry has been 
made in the Record of Rights and in the 
annual record. 

For the foregoing reasons, we hold 
that the smt- of the plaintiffs was not 
cognizable by a Revenue Court, and as the 
plaintiffs seem to have been prejudiced, as 
pointed out by the learned Financial Commis. 
sioner, by the mistake as to jurisdiction, we 
direct that the plaint be returned to them 
for presentation ina Civil Court having juris- 
distion to entertain the suit. 

Reference accepted, 


` (1) 26 P. R. 1889, g 
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PADMA LOCHAN CHAKRAVARTTY V, RUSTOM KHAN, 


CALCUTTA HIGH COURT. 
Roue Nisi No. 258 or 1917. 
. August 3, 1917. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
PADMA LOCHAN CHAKRAVARTTY— 
PLAINTIFF— PETITIONER 
VETSUG 
RUSTOM KHAN AND ANOTHER— DEFENDANTS 


—OPPOSITE PARTIES. 

Contract Act (IX of 1872), 5. 74—Interest, high rate 
of, whether penalty. 

There is nothing in law to prevent parties to a 
loan from contracting thata high rate of interest 
should be paid, if the money is not re-paid within a 
certain time. The rate of interest, deliberately 
arrived at by ‘the parties to a contract, should not be 
reduced by a Court on the ground’ that being high 
it is a penal rate, 


Rule against the order of the Sub-Judge, 
2nd Court, Sylhet, exercising the powers 
of a Court of Small Causes in Suit No. 377 
of 1916. 


FACTS of the case appear from the 
judgment, 

Babu Gopal Chunder Das, for the Peti- 
tioner :—The learned Small Cause Court 
Judge has held that the rate of interest 
stated in the bond is very high and hence 
penal, He has disallowed interest at the 
contractual rate, and reduced it to 1 per 
sent., per month, although the defendant 
did not put in any written statement. 
There was no stipulation to pay compound 
interest, and one rate of interest which 
is simple interest has never been held to 
be penal although the rate might be high. 
Thedefendant has ad mitted that the stipulated 
rate of interest is the usual rate paid on 
niortgage-bonds in the locality. There is 
nothing on the record to show that the in- 
terést is penal, and there is no justification 
for the lower Court’s disallowing the 
contractual rate of interest. No ground has 
been shown ‘for varying or modifying the 


contract which the defendant: entered into 
with his eyes open. 

No one appeared for the Opposite 
Party. 


JUDGMENT.—This is a Rule obtained 
by the plaintiff calling -unon the opposite 
party to. show cause why so much of the 
decree of the learned Small Cause Court 
Juige, dated the 14th December 1916, as 
flisallowed interest at the contractual rate 


a7 
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should not be set aside. The plaintiff 
brought the suit on a contract in writing 
to recover the principal and interest due 
on such contract. No formal defencé was 
put in by the defendants. The defendants 
appeared before the Ccurt and made an 
appeal that the decree should be drawn 
up in such a form that they might be 
permitted to pay the amount in instalments. 
They also complained that the rate of 
interest as claimed by the plaintiff and 
which is provided for in the contract was 
pegal. The learned Judge has found that 
this rate of interest is penal.. That cannot 
be suggested for one moment. It may 
be a high rate. There is nothing in law 
to prevent parties from contracting that a 
high rate of interest should be paid if 
the money is not paid within a certain 
time. Various matters arise for considera- 
tion as to the rate of interest, one of 
the principal being the solvency of the 
borrower. There cannot be an universal 


- rate of interest appligable to all borrowers. 


It has got to be adjusted having régard 
to the circumstances of the case. There 
is nothing to show in this case why the 
rate that the parties deliberately arrived 
at should not be adheredto. The Rule is 
accordingly made absolute and the case is 
remitted to the Court below for the learned 
Judge to calculate the interest on thd 
principal sum decreed at the rate provided 
for in the contract and not at the rate 
which has been found by the learned Judge 
to be equitable between the parties, 
namely, 12 per cent. Petitioner will get 
costa of the Rule, one gold mohur: 


Rule mads absolute, 





PUNJAB CHIEF COURT. 
First Civi Appeat No. 58 or 1914, 
March 12, 1917. 

F esent:—Mr. Justice Scott-Smith and 
Mr. Justice Broadway. 
GHULAM MUHAMMAD KHAN—~ 
DEFENDANT——ÅPPELLANT 
VETRUS 
NUR KHAN AND ANUTHER— PLAINTIFFS AND 
YAR MUHAMMAD AND 0THERS— 


DJEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. II, r. 2, O. 
XXII, r. 1— Withdrawal of suit, whether operates as 
bar io subsequent suit—Permission to withdraw, effect of 


Ede 
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=—Qustom-—Succession—Awans of Mauza Chakrala, 
Mianwali Distirict—Sardari, custom of— Collateral 
succession—Presumption— Burden of proof. 

here plaintifs first sued for their shares in the 
moveable property of a deceased collateral and then 
sued separately for theirshares in his immoveable 
property and the Court allowed them to withdraw 
their suits for their shares inthe moveable property 
with permission to bring fresh suits under rule 1, 
Order XXIII of the Civil Procedure Code: 

Held, that the suits for the immoveable property 
were not barred by rule 2, Order IT, of the Civil 
Procedure Code, inasmuch as the effect of the per- 
mission given under rule 1, Order XXIII, of the Code 
was to leave matters in the position in which they 

would have stood if no such suits had beeu instituted. 
[p. 900, col. 2.) 

A special custom of sardari exists in the family of 
Awans of Mauzas Chakrala and Thamewali, Mianwali 
District, and among them the rule of succession from 
father to son is governed by the pagwand rule, and 
in the case of collateral succession the whole blood 
and half blood succeed together. [p. 900, col, 2; p. 
901, col. 1.) 


The onus of proving any other custom, e. g., yak. ` 


magri, lies on the party who alleges it. [p. 900, col. 2. ] 

First appeal from the decree of the 
District Judge, Mianwali, dated the 27th 
October 1913. 

Mr, Beechey, for the NA 

JUDGMENT.—The annexed pedigree- 
table* will assist in the elucidation of this 
case. Azmat wasa resident and a proprietor 
in the village of Chakrala, and his sons 
founded the village of Thamewali. Amanat as 
the elder son was vested with, or assumed,.the 
poy and was regarded as Sardar or the 
head of the family in so far as Thamewali 
(at least) was concerned. He, was suc- 
ceeded in the Sardarsbip by his brother 
Kamal owing to the -fact that he died 
without issue. Kamal had five sons and 
his eldest son Suleman succeeded him as 
Sardar. Suleman died, or renounced this 
world (see page 165, paper-book A, Appeal 
No. 58/85 of 1914) without leaving any 
male issue surviving and was succeeded 
by Allah Yar. This Allah Yar had three 
wives and sons by all of them. He was 
in due course succeeded! in the sardarz 
by Barkhurdar, his eldest son. Barkhurdar 
was- murdered in Lahore, and of his sons 
Yaran alone survived him. He wasa mere 
child at the time of his father’s death and his 
uncle Budhe Khan was vested. with, or 
usurped the pag. In any event he was 
acknowledged asthe Sardar and, as such, 
the holder of the lands at Thamewali, by 


* Page 902 infra—Ed. 
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the rest of this family, in Sambat 1908, as 
is evidenced by a deed of relinquishment, 
dated the 28th Mughar 1905 (1lth December 
1851)—-pages 95-96, paper-book A. It 
appears that his half brother Zulfikar was 
associated with him in the management of 
the family estatés, for in 1864 both the 
brothers were lambardars in Thamewali. 
Zulfikar was not satisfied with his position, 
and made repeated claims inthe Revenue 
Courts to half the property left by Allah Yar 
but, though directed to do so, brought no 
regular suit to establish the claim he 
advanced. In 1564, however, he induced his 
nephew Yaran, then about 20 years of age, 
to institute a suit against both Budha Kban 
and himself in which Yaran claimed one- 
fifth share in the Thamewali lands. 


In this suit Budha Khan pleaded that 
since the.foundation of the village Thamewall 
it had been the custom in the family that the 
most capable of its members was appointed 
Sardar and invested with the pag and 
that the Sardar so ‘appointed became the 
owner of all the landa, his other brothers 
being only entitled to suitable maintenance. 
He set up his due appointment as Sardar 
as evidenced by the deed already referred to. 
Zulfikar too denied’ Yaran’s claim to one- 
fifth, but he also denied the. -éxistence of ‘the 
susah ‘set up ‘aud! pleaded" “that his father 
Allah Yar hað ih his lifetiine, divided the 
lands in suit into two portions giving 
him one-half as the son of one wife and 
the other half to his sons by his second wife. 


The case was enquired into thoroughly by 
Mr. L. Cowan, Assistant Commissioner, who 
on the 12th April 1864 held that the custom 
alleged in regard to the Thamewali lands had 
been proved, and that, according to it the 
pag should have gone to Yaran. He, however, 
maintained Budhe Khan inthe Sardarship 
for the duration of his life, and directed that 
Yaran should succeed to the pagon Budhe 
Khan’s death. On the 138th May 1864, he 
passed a further order defining Budhe 
Khan’s powers of alienation in regard to the 
Thamewali lands. On the 7th January 
1865, owing to Budhe Khan’s conduct, Mr. 
Cowan set aside his order maintaining him 
in the Sardarship, and appointed Yaran as 
the pagwala. Budhe Khan appealed and 
Major Pollock, on the 20th March - 1865, 


(page 105, paper-book A) remanded the case 
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to the Deputy Commissioner for further 
enquiry. On the 14th April 1865, the 
Deputy Commissioner, Mr. H. B. Armston, 
_ confirmed the orders of Mr. Cowan, dated 
the 12th April 1864 and 13th May 1864, 
Apparently the Commissioner, on appeal, 
set aside the order of Mr. Cowan, dated the 
13th May 1864, but maintained that of the 
12th April 1864. This litigation came to 
an end with an order passed by Colonel 
Lake, Financial Commissioner, dated the 
Ist January 1866, by which Zulfikar was 
given one-fifth share of the Thamewali 
lands. The alleged onstom was not further 
adjudicated upon, and Zulfikar was given 
this. land under special ‘circumstances, he 
having been in actual possession of the same 
and having assisted Budhe Khan in the 
management of the property. 

On the 10th August 1868, Muhammad 
Khan, son of Allah Yar, sought to oblain 
partition of the Thamewali lands (see pages 
110-11], paper-book A) olaiming one-fifth 
share for himself, and a similar share for his 
nephew Faiz Bakhsh. This application was 
rejected on the 5th October 1868 (page 112, 
paper-book A) and he was referred toa 
regular suit. 

Budhe Khan died soon after 1863 and 
Yaran, who should have succeeded to the 
Sardarship and to the lands thereto pertain- 
ing, apparently allowed mutation to take plage 
in the “name of Musammat Bakht Bhari, 
widow of Budhe Khan, who had left no 
male issue but whose daughter Yaran had 
married. Their actual possession appears 
to have been joint, and Yaran seems to have 
inanaged the property, for Faiz Bakhsh, son 
of Dad Kkan, sued both Yaran and Marsam 
mat Bakht Bhari in 1874 claiming a share 
of the land left by Budhe Khan. This 
claim was rejected and the custom ve the 
Sardar? maintained as established ard as 
admitted by the order of Colonel W. G. 


Davies, dated 10th. October 1274, see pages ` 


112-113, paper-book A. 

Zulfikar also sued Musammat Bakht Bhari 
for the lands in Thamewali and Chakrala. 
This suit was heard by Mr. Thorburn and 
on the 3lst May 1874, it was held that 
the custom alleged re the Sardar: had been 
clearly established (page 115, paper-book 
A), and the suit was decided on a compromise 
tos the effect that, (1) Zulfikar should receive 
one-fifth of the lands held by Bakht Bhari in 
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Chakrala; (2) Yaran should be made the 
pagwala and successor inthe Sardar: to 
Budhe Khan and (3) Musammat Bakht 
Bhari should keep her lfe-interest in the 
lands. The Financial Commissioner (Mr. 
R. E. Egerton) on appeal to him on the 
30th April 1875, remanded the case for 
further decision, on the ground that the som- 
promise was not binding, and the case was 
again dealt with by Mr. Thorburn who 
desided it on the 24th November 1875, 
and gave Zulfikar a decree for one-fifth 
share of the lands in Chakrala, dismissing 
his claim to the Thamewali lands, On 
appeal, the Settlement Commissioner (Mr. 
J. B. Lyall) dismissed the claim for the 
Chakrala lands as well on the ground that 
it, was time-barred. 

' Apparently, i in spite of the fact that 
Yaran and Musammat Bakht Bhari were 
not on the best of terma, the land continued 
to be entered in the name of the latter till 
her death, which took place on the 26th 
September 1909. Yaran had predeceased 
her and the land was then taken possession 
of and entered in the name of Ghulam 
Muhammad, Yaran’s eldest son, who, it 
appears, had been recognized as the pagwala. 

On the Ist October 1912, Nur Khan, 
son of Muhammad Khan, instituted a suit 
against Ghulam Muhammad and four others 
for Rs. 1,800 being a. one-fourth share of 
the moveable estate left by Bakht' Bhari 
and alleged to have been taken possession of 
by Ghulam Muhammad. 

On the same date a similar suit for a 
similar sum was brought against - Ghulam 
Muhammad alone by Fatteh Khan and 
Mehr Khan, sons of Zulfikar, and Sarfaraz, 
Aulfikar’s grandson. 

On the 7th Ostober 1912, Nur Khan and 
his brother Mehr Khan instituted their 
present suit claiming a one fourth share 
in the lands situated iv Thamewali and 
Chakrala, making Ghulam Muhammad and 
some forty-four other members of the family 
defendants. 

On the 15th October 1912, Fatteh Khan, 
Mehr Khan and Sarfaraz also inatituted 
their present suit against the same defend- 
ants similarly claiming one-fourth share in 
the same lands. The prinsipal defendant 
in all the suits was Ghulam Muhammad 
who being a minor was represented by the 


Malek of Kala Bagh, and on his behalf the 
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custem re the sardare was pleaded and it 
was aléo pleaded that the present suits 
were barred under rule 2, Order II, Civil 
Prccedure Code, inasmuch as they should 
have been brougbt with the suits for move- 
able prorerty. In any event it was said 
that the custom of yakmadri prevailed in 
the family and that the plaintiffs in both 
the cases had no claim to any of the lands 
held by Budhe Khan inasmuch as they were 
the descendants of Allah Yar by different 
wives, 

The learned District Judge, on the 18th 
June 1915, allowed ihe two sets of plaintiffs 
to withdraw their suits for their shares in 
the moveable property, and under Order 
XXIII, rule 1, Civil Procedure Code, gave 
them leave to bring fresh suits, and held 
that the present suits for the immoveable 
property were not barred by Order II, rule 
2; Civil Procedure Code. He then held 
that the custom ve the sardari had been 
established, but that it related ouly to the 
Thamewali lands while the Chakrala lands 
were ancestral,” and as such divisible under 
the ordinary rule of succession inasmuch as 
the custom of yakmadri had not been proved. 
He accordingly dismissed both the suits qua 
the Thamewali lands but decreed them qua 
the Chakrala lands. 

Against this decision hoth sides have 
preferred appeals to this Court. Ghulam 
Muhammad’s appeals are Nos. 58 and £9 
of 1914 and we have heard Mr. Beechey 
on his behalf.- Sarfaraz Khan’s appeal is 
No. 194 of 1914 and he has been repre- 
sented by Mr. L. M. Datta, while Nur 
Khan, whose appealis No. 85 of 1914, has 
appeared ‘before-us in person. Mr, Datta 
quite frankly admitted that he had been 
wholly unable to understand the case and 
was of -no assistance to us in any way. 
We are indebted to Mr. Beechey for a 
statement of the case and of the history 
of the family and the litigation culminat- 
ing in these suits. ` 


The points for determination are, (1) 
whether Order If, rule 2, Oivil Procedure 
Code, bars the present suits; (2) whether 
the custom of sardart has been proved; (3) 
whether the succession to Budhe Khan is 
governed by the rule of yukmadri and (4) 
whether the Chakrala lands are attached 
to the sardari or are ancestral. The decision 


pf these points will diepose of all the appeals 
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which will be dealt with in the one judg- 
ment. 

With regard to point (1) in our opinion 
Order If, rule 2, does not operate as a bar 
to the present suit. No. doubt the two 
suits in question might have been joint; 
possibly they ought to have been so joined, 
but it is not necessary for us to decide 
this question inasmuch as it seems to us that 
the bar, if any, was removed by the orders 
passed by the learned District Judge under 
Order XXIII, rule 1, Civil Procedure Oode; 
the suits for the moveables having been 
allowed to be withdrawn with permission 
to bring fresh suits they must be regarded 
as non-existent. The effect of the permis- 
sion given under this rule and Order is to 
leave matters in the position in which they 
would have stood if no such suits had been 
instituted. In this view we are supported by 
Behari Lal Pal v, Srimati Baran Mat Dasi (1), 
which case was followed by Chevis, J., in Buta 
v. Bi:hen Das (2). We accordingly hold 
that the present suits are not barred by 
Order II, rule 2, Civil Procedure Code. 

Coming next to the second point, the 
history of the family and the litigation 
between some of its members, referred to 
already, leaves no room for doubt that 
the custom re sardar: exists and is valid. 
It was urged that the custom was departed 
from and practically abrogated when Mus- 
sammat Bakht Bhari’ obtained possession of 
the lands left by her husband Budhe 
Khan, in spite of the presence of Yaran, 
As stated above,- however, her possession 
was with Yaran’s consent, which was no 
doubt given because of the relationship 
hetween them, and there is every reason 
for believing that Yaran was the de facto 
manager of the lands in question. Doubt. 
less the necessity for such a custom ceased 
to exist with the advent of British rule, 
but it has nevertheless been clearly re-. 
cognized and in agreement with the learned 
District Judge we hold that it has been 
proyed and that Ghulam Muhammad is the 
present pagwala. 

As to point (3) the oxusof proving the 
custom alleged was on Ghulam Muham- 
mad. Admittedly among Awans cf this 


locality (the parties to this case are Awans) 
(1) 37 A. 53; A. W. N. (1894) 201; 8 Ind. Des. 

(N. s.) 358. 

a 9 Ind. Cas, 956; 37 P. L. Re 1911; 176 P. W. Be 
ll, ; , si 
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the rule of succession from father to son 
is governed by the pagwand rule, and, 
therefore, as laid down in Article 26 of 
Rattigan’s Digest of Customary Law, in 
the oase of collateral succession the Court 
may presume that the wholé blood and 
half blood succeed together, Mr. Beechey, 
however, urged that a custom had been 
established by which, as between the sons 
themselves, on the death of one without 
issue his uterine brother or brothers suc- 
ceeded to his estate to the exclusion of 
his half brothers,.a reference to the cus- 
tomary law of the Mianwali District shews 
that, among the Awans, the rule of succes- 
sion as between brothera varies, and instances 
of both forms of succession are forthcoming. 
Five instances of succession per capita are 
given, two of which come from Thamewali, 
four instances where , succession was per 
stirpes or according to the rule of yakmadr 
are also entered, but none of them are 
from this village. Mr. Beechey referred us 
to the evidence on the record relating to 
this custom and pointed. ont that, at page 
56 there was an instance of the yakmadri 
rule having been followed in this family, 
Mubammad Khan, son of Allah Yar, alone 
having succeeded to the lands left by his 
three uterine brothers to the exclusion of 
Allah Yar’s other sons. This one instance 
alone does not seem to us to be sufficient 
to establish the departure from the general 
role which appears to be, that all the 
brothers, whether of full or half blood, 
inberit equally. It is also somewhat 
stultified by the fact that instance (2) at 
page 43 appears also to be an instanve in 
this family where all the brothers succeeded 
equally. Not a single instance has been 
brought to our notice: relating to Chakrala 
itself and it is significant that no attempt has 
been made to shew under which rule of 
succession the ancestrallands in this village 
have devolved. 4 

So far as this family is concerned, the 
succession to the Thamewali lands is govern. 
ed by a special oustom, so that instances 
from that village can afford no real assist- 
ance. We have carefully considered all 
the material on the record and have arrived 
at the conclusion that, Ghulam Muhammad 
has not discharged the onus which was 
on him and that the said custom of yakmadri 
has not been proyed jn this case, 
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Finally, as to point No. 4, Mr. Beechey 
contended that the question as to whether 
the Chikrala latids’ were attached to the 
sardart or not waa never really raised, 
that plaintiffs ueither in their plaint nor 
in their written replication alleged that the 
Chakrala lanis did not go with the sardarz 
and he urged that the finding of the learned 
District Judge on this point was not cor- 
rect. The plaintiffs, however, claimed a 
share in all the lands held by Budhe Khan, 
Ghulam Muhammad raised the question relat- 
ing to the sard 77, and it seems to us that it 
was for him to shew that not only the Thame- 
wali, but the Chakrala lands, also formed a 
part of the estate which appertained fo the 
Sardarship. The history of this village 
Thamewali shews that its founders came 
from Chsakrala where they already had 
lands. Those lands were clearly ancestral, 
and as such were not subject to the special 
rule of succession which was prevalent in 
Thamewali, The whole of the former 
litigation shews that the struggle centred 
round the Thamewali lands alone, Allah Yar 
clearly inherited some lands in Chakrala 
from his father, Kamal, and regarding 
these lands there appears to have been 
no dispute so long as Budhe Khan was 
alive. It seems tous that the pagwala for 
the time being never advanced any claim, 
as pagwala to the Ohakrala lands, and that 
Zulfikar’s efforts were invariably directed 
towards securing the same rights in the 
Thamewali lands as he possessed in the 
lands at Chakrala. It is also clear that 
the sardar only came into existence with 
the foundation of village Thamewali, and 
in these circumstances we have no hesita- 
tion in- holding that the view taken by 
the learned District Judge is correct and 
that the pagwala only holds the Thamewali 
lands as the Sardar and that his rights 
in the lands at Chakrala are governed by 
the ordinary rules, The plaintiffs are, 
therefore, clearly entitled to share in the 
Chakrala lands and we accordingly dismiss 
all the appeals, but in the special oir- 
cumbtances that exist. we.. direct. that -the 
parties bear their own costs tm this Court.” 


‘Appeals dismissed. 
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Amanatj(died sonless). Kamal À 
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Suleman Muhammad Khan 
Sultan Ahmad (died sonless). ee ae 
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MUHAMMAD ABUL HASAN KHAN v. MUHAMMAD ALI HUHAMMAD KHAN. ne 


OUDH JUDICIAL COMMISSIONER’S 
‘COURT. 
SECOND Crvit APpPrAL No. 230 or 1916. 
May 16, 1917. : 
Present—Pandit Ranhaiva Lal, A. J. ©. 
Raja MUHAMMAD ABUL HASAN 
KHAN—PLAINTIFE— APPELLANT 
- VETEUS 
The Howble Raja Sir MUHAMMAD ALI 
MUHAMMAD KHAN, Khan Bahadur— 
DEFENDANT— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. VI, r. 16— < 


Pleadings, amendment of—Court, power of, to order 
amendment, scope of—Alternative claims on ground of 
ownership and prescriptive right, maintainability of— 
Reliefs, alternative., 

Order VI, rale 16, of the Civil Procedure Code, 
authorises a Court at any stage of the proceedings to 
direct that any matter in any pleading which may 
tend to prejudice, embarrass or delay the fair trial of 
the suit be amended or struck ont. But the Court 


. is not to dictate to the parties how they should frame ~ 


their cases. [p. 902, col. 2.] 

All it has to see is that the parties do not offend 
against the rules of pleading, which’ have been laid 
_ down by the law, and introduce what is unnecessary 
or tends to prejudice, embarrass, or delay the fair 
trial of the suit. The object of permitting alternative 
reliefs to be claimed ‘in one litigation is to obviate 
the necessity of another litigation to dispose of the 
same controversy or the subject-matter of the same 
relief, though the ground upon which the relief is 
claimed may be different. [p. 908, col. 2 ] 

Where a plaintiff prayed for a declaration that he 
was entitled to irrigate his land from a certain tank, 
basing his claim on his alleged joint ownership of the 
tank and alsoon aright of easement enjoyed by him 
through his tenants for a period of more than 20 
years, and the lower Court threw out the suit on the 
ground that the pleas set forth were inconsistent: 

Held, that the suit did not offend against the rules 
of pleading and that alternative claims on.the ground 
of ownership and prescriptive right were enter- 
tainable. [p. 904, col. 1.] 


Appeal against the decree of the Subordi- | 


nate Judge, Sitapur; dated the 16th March 
1916, upholding that of the Munsif, Biswan, 
at Sitapur, dated the.2nd April 1915. 
Messrs. Aditya Prasad and Alt Muhammad, 
for the Appellant. 
Mr, Zahur Ahmad, for the Respondent. 
JUDGMENT.—tThe parties are co-sharers 


in the village Banni in which the disputed . 


tank is situated. The allegation of _the 
plai: i.f was that he. was the-owner of a 
two-thirds share in the said tank and had 
been irrigating his land, that is the land 
appertaining to his hare, from the said 
tank. The defendant asserted that the village 
was. divided into two’ pattzs ‘that the tank 


dn* question stood in the patti belonging to. 


the defendant and that the plaintiff had no 
right to use the water of the said tank. He 
denied that the plaintiff or his tenants ` 
irrigated their fields from the same. The 
plaintiff claimed a decree, declaring his 
right to irrigate the land appertaining to his 
share from the said tank, basing his right 
to that relief on his alleged joint owner- 
ship and on a right of easement said to 


. have ‘been enjoyed by him through hia 


tenants from a period of more than 2) 
years. The Courts below have thrown ont 
the suit on the ground that the pleas 
set forth in support of the claim were 
inconsistent. ' The decision in Durga Pershad 
v. Mendi Lal (1) is relied on in support of 
that contention. But that decision has no 
relevancy to the present case. The plaintiff 
sued in that case for the cancellation of a 
deed of sale, executed by one of the de- 
fendants in favour of another defendant, 
and in the alternative for pre-emption of 
the property included in the deed. The 
right of pre-emption arose ont of a set 
of .facts, different from those which gave 
rise to the olaim for the cancellation 
of the deed of sale. The right of 
relief, now claimed, arises from the same 
set of facts with this difference that the 
plaintiff’s alleged joint ownership or user, 
whichever? may be established, is made the 
basis of that relief. Order VII, rale 7 of 
the present Code of Civil Procedure has 
considerably widened the scope for choice 
of a person seeking relief either simply or 
in the alternative; and the only restriction 
laid down for guiding the discretion ef the 
Court is that contained in Order VI, rule 
16, which authorizes the Court at any 
stage of the proceedings to direct that-any 
matter in any pleading which may tend to 
prejudice, embarrass, or delay the fair trial 
of the suit be struck ont or amended, The 
discretion is very large, but, as pointed out 
in Farid un-nisı v. Mukhtar Ahmad (2), 
the Court is not to ‘dictate to the parties 
how they should frame their vases’ All 
it has to see is that the parties do not 
offend against the rules of pleading, which 
have been laid down by the law, and 
introduce what is unnecessary or tends to 
prejudice, embarrass, or delay the fair trial 


of the suit. The object of permitting 
a 10. 0. 174, 
2) 40 Ind. Oas, 488; 4 0. lL. J. 230, 


* 


904 


GANESH PRASAD t, BANSIDHAR BARAUNIA. 


alternative reliefs to be claimed in one 
litigation is to obviate the necessity of 
another litigation to dispose of the same 
controversy or the subjest-matter of the 
same rélief, though the ground upon which 
the relief is Glaimed may be different. 

A olaim to a right of easement is fo some 
extent inconsistent with a claim to joint 
` property. But in cases where a partition 
kas taken place, there might be cirenm- 
stances in which a right of easement might 
be claimed within the limits of the provi- 
sions contained in section 13 of the Ease- 
ments Act (V of 1882). Independently 
howaver, of section 13, it has been held in 
Narendra Nath Barart v. Abhoy Charan Ohat- 
topadhya (3), that a claim in the alternative 
over the same plot of ground to rights 
of ownership and of easement can be pro- 
perly joined. In Durgamanzt Debya v. Ambica 
Charan Sarma (4), alternative claims on the 
ground of ownership and presériptive right 
were similarly entertained and in Purnendu 
` Narain Roy v. Dwijendra Narain Roy (5), 
alternative defences of the same character 
were held to be permissible. The same view 
waa taken in Ohadammi Lal v, Shib Charan 
(6). In Morgan, In ve; Owen v. Morgan (7) 
it was laid down that-pleadings should not 


necessarily be: treated as embarrassing, 


because they are inconsistent. Lindley, D. J., 
who delivered the judgment in that case, 
in commenting on Order XIX, rule 4, of 
the Rules of the Supreme Conrt, requiring 
every pleading to contain and contain only a 
statement in a summary form of the material 
facts on which the party pleading relies 
for his claim ordefence, observed: “Now 
I cannot myself construe that Order as 
prohibiting inconsistent pleadings. One 
sees perfectly well what is meant by it, 
viz., that each patty is to state succinctly 
ahd condisély and in a summary form the 
material fasts cn which he relies. Now 
a person may rely upon one set of facts, 
if he can succeed in proving them, and 
he may rely upon another set of facts, if 
he san succeed in proving them; and it 


appears to.me to be far too strict a 
(8) 34 O. 5; 40. L, J, 487%, 11 C. W. N. 20; 
1 M. L. T. 364. 
(4.40 L. J. 867.- 
-5Y 8 C. L. 1, 289 ab p. 291. 
(6) A W.N. (1905) IR; 2 A. L. 
C7) (.887) 35 Ch. D. 492; 56 J. 
503; 35 W. R. 706, 


a 


J. 59. 
J. Ch. 623; 56 L.T. 
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constroctiòon of this Order to say that he 
must make up his mind on which parti- 
cular hne be will put his case, “when 
perhaps he is very much in the dark.” 
Order VI, rule 16, of the Code of Civil 
Procedure follows Order XIX; rule 27; of the 
Rules framed by the Supreme Court, and 
the desisions passed when the old Code of 
Civil Procedure was in force, are conse- 
quently not entitled to weight. The Courts 
below ought, therefore, to have gone intő 
the merits and determined whether the 
allegations made by the plaintiff in his 
plaint were correct or not and whether 
he was entitled to the relief, which he was 
claiming. 

The appeal is consequently allowed aud 
the suit is remanded to the Court of first 
instance with a direction to re-admit it 
under its original number and to dispuse of 
it after taking such relevant evidence as the 
parties may adduce in the manner provided 
by law. The costs here and hitherto will 
abide the event. 

Cause remanded. 





ALLAHABAD HIGH COURT. 

Civie Revision No. 15 or 1917.. 
May “, 19.7. 

Present:—Sir George Knox, Kr., Acting 
Chief Justice. 
GANESH PRASAD-Derenpant—APPLicaNt 
VETSUS a 
BANSIDHAR BARAUNIA— 
Piaintirr—Opposite Party, 

Civil Procedure Code (dct V of 1908}, s. 20—~ 
Place of suing—Cause of action—Goods sent without 
order —Plaintif asked to keep goods—Suit for charges— 
Jurisdiction, 

Defendant from Oawnpore sent a bale of cotton 
to plaintiff at Jhansi without any order or 
direction of the latter. The plaintiff refused to 
take delivery of the bale and the defendant wrote to 
him asking him to take delivery and to hold the goods 
on the defendant’s behalf. The plaintiff sued the 
defendant for his charges, etc- 

Heid, that the cause of action arose at Jhansi and 
that the Jhansi Courts had, therefore, jurisdiction to 
entertain the suit. [p. 905, col. 1.) 

Civil Revision from an order of the 
District Judge, Jhansi. 

Mr. Damodar Das, for the Applicant. 

Mr. Sital Prasad Ghosh, for the Opposite 
Party. 

JUDGMENT.—The contention raised in 


this applicdtion is. that.the District Court, 
of Jhansi has wrongly held that the suite 
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GIRIBALA DASI V. NITYA LAL SINHA. 


was cognizable in the Civil Court at Jhansi. 
The suit out of which this application has 
arigen.wasasuit brought by one Bansidhar 
Baraunia to recover certain monies due to 
him. The main item was an item said to 
be the value of a bale of sotton. The plaint 
is to the effect that the bale without any 
order or direction of any kind was sent by 
the. defendant to the plaintiff. The learned 
` Judge says that this is an admitted fact. 
Tt has not been shown to me that this 
statement of the learned District Judge is, 
in any way, in error. QOtber items sued 


for beyond the price of bale were items such - 


as cost of warehousing the bale, railway 
freight paid, etc. The plaint says that 
when the plaintiff informed the defendant 
that he had refused to take delivery of the 
‘ bale of cotton because he had ‘not ordered the 
goods, the defendant replied in a letter asking 
the plaintiff to take delivery and to hold the 
goods at the defendant’s risk. Somehow or 
other the matter in dispute, viz., the price of 
the bale of cotton got into the Courts of Cawn- 
pore and the Courts of Cawnpore gave a decree 
against the plaintiff. In this application 
I am not concerned as to the rights ‘or 
wrongs of the Cawnpore suit. That matter 
has not been brought into this application 
further than to support a plea that as the 
decree: for payment on account of this 
bale was obtained against the plaintiff at 
Cawnpore, therefore, the suit was cognizable 
only in ‘the Civil Court at Cawnpore. The 
suit was one, as I have already said, for 
recovery of monies said to be due from 
the defendant to the plaintiff on account 
of the plaintiff having taken delivery of 
the bale of cotton under defendant’s direc- 
tions at defendant’s risk and for monies 
incurred in keeping the same. As the plaint 
runs, it is a claim for a debt due from the 
defendant to the plaintiff and nothing else. 
The cause of action in such a case is a 
cause of action which arose within the 
jurisdiction of the Courts of Jhansi. Maun, 
which is situated in Jhansi, was the place 
where the contract was made and it was the 
place where the performance of the contract 
was completed, the money to which the suit 
relates also, was according to the allegation 
contained in the plaint, expressly or impliedly 
payable at Mau.” : 

The learned Vakil, for the applicant, en- 
edeayoured to place the suit on a different 
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footing on the ground that it was not a 
suit arising out of a contract but a suit 
arising out of breach of contract, but he 
did not refer me to any precedent in support 
of this part of his pleading. He cited 
the case of Salig Ram v. Ohuba Mal (1). 
That was a case for compensation under 
section 212 of the Contract Act in respect 
of the direct consequences of alleged neglect 
and misconduct on the part of the déferd- 
ants who were acting as agents of the 
plaintiff, the neglect or misconduct took 
place at Karachi and nowhere else, the 
contract in that case too was made at Karachi, 
and the money due was payable at Karachi. 


“The case is in no way any help with refer- 


ence to the present case unless we read 
what we may very well do in the present 
case, Mau in place of Karachi. The appli- 
cation fails and is dismissed with costs. 


Application dismissed. 
(1) 11 Ind. Cas. 712; 8 A. L.J, 1169; 34 A. 49, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deore No. 171 
or 1913, 

May 21, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 
rimati GIRIBALA DASI—Prarstivr—~ 
APPELLANT 
VErEUS 
NITYA LAL SINHA AND OTHERS — 


Derenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, O. IX, 
r, 9—Suit for recovery of possession on declaration 
that a decree and sale were fraudulent, maintainability 
of, after dismissal of previous suit for same declaration 
-Res judicata, doctrine of, whether applies to suit 
dismissed for default, , 

No question of res judicata arises in favour of 
either of the litigants where a suit is dismissed for 
default. [p. 906, col: 1.] 

A suit brought in the Munsif's Court for a 
declaration thet a rent-decree and an execntion gale 
thereunder of a holding were fraudulent was dig- 
missed for default. Subsequently the plaintiff, being 
deprived of the holding under the execution sale, 
instituted another suitin the Court of the Subordinate 
Judge for recovery of possession of the holding on 
the same declaration as prayed forin the previous 
suit; 

Held, that the sub-equent suit was not barred 
under Order IX, rule 9, as it was not based on the 
same cause of action as the earlier suit, nor-was it 
harred as res judicata, as the previous suit was 
dismissed for default, and alsoas the Munsif, who 
dismissed that suit, was not competent to try the 
subsequent suit, instituted in the Court of the 
Subordinate Judge. [p. 906, col. 2,] 
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Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Burdwan, dated 
the 19th Febraary 1913. 


-Babus Baya Nath Dutt, Biraj Mohan 
Mozumdar, Mohini Nath Bose, Satyendra 
Nath Muheriee and Reshendra Nath Sarkar, 
for the Appellant. 

Babus Duwarkanath Ohakravariy and Sib 
Chandra Palit, for the Resp ndent. 


IUDGMENT.—This is an appeal by the 
plaintiff in a suit for recovery of possession 
of land on declaration that a deoree for 
arrears of rent and the exesution§ sale 
consequent thereon have not -affected his 
right, title and interest. The claim has 
not been tried on the merits but has baen 
dismissed on the preliminary ground that 


it is barred under the provisions of section ` 


11 and Order IX, rule 9 of the Civil Pro- 
cedure Code of 1908. The reasons assigned 
in support of this view may be briefly 
stated. The plaintiff instituted a suit on 
the 1&th June 1909 in the Court of the 
Munsif of Bardwan for declaration that 
the rent-decres mentioned and the sale 
consequent thereon were fraudulent; there 
was no claim for recovery of possession 
as on the date of the institution of the 
suit, the plaintiff had not been deprived 
of possession of the disputed property. The 
relief claimed was valued at Rs. 600. The 
suit was not tried on the merits and was 
dismissed for default on the 6th Jane [910. 
On the 30th September 1910, the plaintiff 
instituted the’ present suis in the Court 
of the Subordinate Judge for recovery of 
possession of the land which she valued at 
Rs.10,500. The Subordinate Judge has held 
that she order of dismissal for default 
made by the Munsif on 16th June 1910, 
bars the trial of the controversy between 
the parties in his Court. We are clearly 
of opinion that this view cannot possibly 
be maintained. 

Section 11 of the Civil Procedure Code 
has obviously no possible application to 
“this case. As pointed out by Lord Watson 
in Chand Kour v. Partab Singh (1), no 
question of res judicata arises in favour 
of either of the litigants whena suit has been 
dismissed for ‘default. It would .be a 


(1) 15 I. A. 156; 16 C. 98;5 Sar. P.O. J, 243; 12 
Ind, Jux. 331; 8 Ind. Dec, (xN. 8.) 65. 


- 
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contradiction in terms to hold that the 
suit is barred by res judicata when admittedly 
the parties did not afford any opportunity 
to the Court to pronounce an adjudication 
on thé matters in controversy between 
them.- The only effect of dismissal of a 
suit for default is thas a suit upon the 
same , cause of action cannot be maintained 
by virtue of section 103 of the Codes-of 
1877 and 1882 and Order IX, rule 9 of 
the Code of 1908. This view is supported 


by another decision of the Judicial Com- 


mittee in the case of Shankar Baksh v, 
Daya Shankar (2). It is further clear that 
the decision of the Munsif, even if it had 
been pronounced on the merits could not 
operate as es judicata in the Court of the 
Subordinate Judge [Shibo Raut v. Baban 
Raut(S3) and Siliman Sahib v. Bontala Haman 
Sahib (4).] This point, in fact, has been 
placed beyond the possibilify of dispute by 
the provisions of section ll of the Code 
of 1908. The question consequently reduces 
to this. Is the present suit barred by the 
operation of rule 9 of Order IX? The 
obvious answer is that the rale in question 
does not operate asa bar because this suit 
is not based on the cause of action which 
formed the foundation of the earlier litigation. 
Since then the plaintiff has lost possession 
of the property; consequently, whereas the 
former suit was for a declaratory decree, the 
present suit is for recovery of possession. 
Was are of opinion that the grounds assigned 
by the Subordinate Judge in support of his 
view ganuot be upheld. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him for 
trial on the merits. The appellant will 
get her costs in this Court, as also those 
in the Court below which had been thrown 
away by reason of. the order of that Oourt. 
An order will also be made in favour ‘of 


the appellant under section 18 of the Court 


Fees Act entitling her to obtain 4 refund 
of the Court-fee paid on the memorandum 


of appeal to this Court. 
Appeal allowed; Oase reman led, 
(2) I5 LA. 68; 150. 4:29: 6 Sar. P.O. J 107; 12 
Ind. Jur. 132; Rafique and Jackson’s P. O. No. 100; 7 


Ind. Dec. (N. s ) 866. 
(3) 35 0. 353; 12 O. W. N. 859; 7 O. L, J. 470, 


(4) 20 Ind. Cas. 418; 38 M. 241; (1913) M, W. N. 


554; 25 M. L.J leb. 


- 
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POKHAR DAS V. AMIR, 


COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. 
REvVENVE Revision No. 11 or 1915-1916, 

May &, 1917, 

Present:—Mr. Maynard, F. C. 

POKHAR DAS—PLAINTIFF— 
PETITIONER 

VETSUS 
AMIR ANC OTHERS— DEFENDANTS— 


RESPONDENTS. 

Landlord and tenant-——Ocewpancy fenancy—Right of 
landlord to cut trees-~Wajib-ul-arz, entries in, value of, 
Fatehpur, Tahsil Gigera, 

Entries in the administration -papers of Mauza 
Fathepar make it plain that the trees growing in 
the land of an occupancy tenancy are not the 
property of the occupancy tenants, but they may 
cut them in order to supply themselves with 
agricultural implements with the ‘consent of the 
landlords, a consent which must not be withheld 
Without reasonable canse. [p. 907, col. 21 

Musammat Gur Devi v. Sondha, 61 P. R. 1881, 
is applicable to occupancy tenants of Fatehpur and 
the proprietor is not entitled, in the absence of 
reliable evidence as to his right, either by custom 
or otherwise, to enter upon the land in the 
occupation.of a hereditary tenant and cut andsel) 
the trees growing thereon without the said tenant’s 
consent, but this only means-that the tenant is 


entitled to be safeguarded in the exercise of certain: 


rights of user, not thathe can claim the price of a 
tree which the landlord has cut. [p. 967, col. 2] 

Where the plaintiff (tenant) failed to show that 
the loss of a kikar tree cut by the landlord was 
in any way prejudicial to his agricultural interest: 

Held, that he was not entitled to an award of 
damages for the injury done, and that as he was 
not the proprietor of the tree he was not entitled 
to its price or any portion of it. [p. 908, col. 1.] 


Case forwarded: by the Commissioner, 
Multan, with his order, dated the 2nd Novem- 
ber 1916. 


Mr. Nand Lal, for the Petitioner. 
Mr. Badr-ud-Din, for the Respondents. 


ORDER.—1 ‘have heard the Counsel for 
both parties. The applicant, occupancy tenant, 
sued the landlords for the price of a kikar 
tree cut and removed by the latter from 
the land of the “osoupancy tenancy. The 
claim was rejected by the Assistant 
Collector and by the Collector on appeal; 
but the Commissioner forwards the 
proceedings for revision on the grourds 
that thé decision is opposed to the general 
principles governing the rights of landlords 
and tenants in trees; and’ that ib involves 
. the inference that a landlord is at liberty 
to enter the holding of an occupancy tenant 
and çut down all the trees. 
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The decision: that a tenant is not entitled 
to recover from his landlord the price of 
a kikar tree cut by the latter, does not, 
in fact, involve the inferences which are 
above suggested. A tenant may be entitled 
to prevent a landlord from cutting a tree, 
on the ground that the cutting of it would 
deprive him of wood required for agricul- 
tural implements or of other conveniences, 
such as shade for his cattle, to which he 
is entitled as tenant ;and he may be able 
to enforce this right by a suit for an injune- 
tion, and yet he may have no claim what- 
ever to the price of the tree. Again, he 
may have a right to prevent the Jandlord 
from cutting sn undue number of trees, 
when he would have no right whatever 
to prevent him from cutting one only, on 
the ground that cutting, when carried beyond 
a certain point, would deprive him, the 
tenant, of the means of exercising the 
right to take wood for agricultural imple- 
ments. 

The entries in the administration papers of 
the village of Fattehpur, Tahail Gugera, 
make it plain that the trees growing in 
the land of an occupancy tenancy are not 
the property of the occupancy tenante, but 
that they may cut them in order to sup- 
ply themselves with agricultural implements, 
with the consent of the landlords ; a con- 
sent which, on the principle laid down in 
Subhan v. Niamat Khan (1) must not be 
withheld without reasonable cause, There 
is no doubt that Musammat Gur Devi y. 
Sondha (2) is applicable to occupancy ten- 
ants at Mauza Fattehpur and that the pro- 
prietor is not entitled, in {the absence of 
reliable evidence as to his right either by 
custom or otherwise, to enter upon the 
land in the occupation ,of a hereditary ten- 
ant, and out and sell the trees growing there- 
on without the said tenant’s consent ; but 
this only means that the tenant is entitled 
to be safeguarded in the exercise of certain 
rights of user, not that he can claim the 
price of atree which the landlord has cut. 
Whether the legal . position would be 
different if the tree cut were a fruit tree 
is a question which I need not diseuss in 
the present case where only a kikar tree 
is concerned. 


(1) 4 P. W. R. 1908 Rev.; 2 P, R. 1908 Rey, 
(2) 61 P. R. 1881, 
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RAGHUBIR RAI V, MADHO, 
It has been nrged before me, on behalf 
of the applicant, that Ganga Ram v, Mahni 
(3) dealt with facts virtually identical with 
those of the present case, and that, in the 
case referred to, the Financial Commissioner 
upheld a decree giving to the tenant a 
share in the price of cartain trees out 
down by the landlord. It ceems to be 
true that the decree which was upheld 
actually awarded a portion of the price to 
the tenant. But the question, whether a 
right to prevent the landlord from cut- 
ting trees on an occupancy tan iucy necessarily 
involves a right to a portion of the price 


of the trees so cat down, is nowhere. 
touched uno in the judgment, and the 
Financia! Commissioner does not appear 


to have adverted to this aspect of the case. 
What the judgment makes quite elear is 
that a landlord is not entitled to cut down 
trees on a tenancy held by an occupancy 
tenant without the consent and contrary 
to the interest of the tenant. This princi- 
ple is fally applicable, as has already 
been stated, to kikar trees standing upon 
the lands of oscupancy tenants at Mauza 
Fattehpur. 

As observed by the Collector, it was never 
urged by the plaintiff that the loss of the 
one kikar tree cut by the landlord was 
in any way pre,udicial to his agricultural 
interests. If he had alleged and proved 
this, he might have been entitled to an 
award of damages for the injury done, and 
he might have been entitled to an in june- 
tion against the landlord. Bat he is not 
the proprietor of the tree and he is not 
entitled. to the price of it or to any por- 


tion of the price. 
Application raiected, 
(3) 9 P. R. 1904 Rev; 45 P, L, R. 1905 
} 





ALLAHABAD HIGH COURT. 
PECOND Cıvıl AperAL No, 1236 or 19165. 
ihe - May 22, 1917. 

Presa: s= MIT, Justice Tudball and 
Mr. Justice Rafique. 
RAGHUBIR RAI AND OTHERS — 
PLAINTIFES —APPELLANTS 


- Versus 
MADHO AND OTHERS — DEFENDANTS 
m JUBAPONDENTS. 


Agra Tenancy Act (TI of 1901) ss. 4; 167—Suit for 
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share of fruit of grove, whether suit for rent—Jurisdié. 
tion— Revenue Courts. 

A suit for the share of the valne of ths fruits 
of a grove payable on account of the groveby the 
tenants isa suit for rent and is cognizable by the 
Revenue Courts. 


Second appeal from a decree of the Dis- 
trict Judge, Ghazipur. 


Mr. Uma Shanka Bajpai, for the Appel- 
lants. 
Mr. M. L. Agarwala, for the Respon- 
dents. ; 


JUDGMENT.—The snit out of which this 
appeal has arisen is in substance a suit for 
recovery of rent from a tenani within the 
definition of these two words in section 4 of 
the Tenancy Act. The plaintiffs first of all 
went tothe Revenue Court. The plea taken 
in defence there was that the Revenue 
Court had no jurisdic ion. The Court of first 
instance accepted that plea. The plaintiffs 
appealed, The Appellate Court held that the 
Revenue Court had jurisdiction, büt it dis. 
missed the plaintiffs’ suit on thé ground that 
they had failed to prove that they were en- 
titled to recover the rent which they claimed, 
Neither side proceedéd to the Court of the 
District Judge. The plaintiffs have now 
come to the Civil Court and are seeking 
to recover the same rent from the defendants 
on account of the sameyears. The Courts 
below have dismissed ‘the suit on the wrong 
ground that it is barred by the principle 
of res judicata under section ll of the Civil 
Procedure Code. It is cuite clear that the 
suit is one which should and ought to 
Revenue Court in: 
view of the terms of section 167 of the 
Tenancy Act. The defendants first party 
are clearly tenants and the sum sued for 
is the share of the value of the fruits of 
a grove and if payable atall is payable on 
account of the grove. The suit ought to 
have been dismissed on this ground.alone , 
by the Court of first instance. We dismiss, 
the appeal with costs. 


Appeal adismiésedt. 
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SITLA BAKHSH SINGH V, JAGDAT, 
OUDH JUDICIAL COMMISSIONER’S 
COURT 


Seconp Civis APPKAL No. 412 or 1916. 
l June 11, 1917. 

Present:— Pandit Kanhaiya Lal, A. J. O. | 
SITLA BAKHSH SINGH AND OTAERS— 
DEFENDANTS—APPELLANTS 
versus 
JAGDAT—P.uatntivr, SWAMBAR SINGH 


AND ANOTHER-—- DEFENDANTS— RESPONDENTS, 

Pre-emption — Vendee acquiring property after institu- 
tion of suit—Defence based on title acquired after 
instilution of suit, maintainability of. 

Where after a suit for pre-emption had been 
filed the defendants-vendees acquired some property 
by gift, which lay in the same sub-division in 
which the property sold was situated, and setit up as 
a defence inthe snit: ` 

Heli, that they could not be allowed to use 
this transfer, which was effected subsequent to the 
filing of the plaintiff's, suit, as a shield and thusdefeat 
his claim. [p. 910, col. 2. ] 


Appeal against the decree of the District 
Judge, Fyzabad, dated the 2nd September 
1916, reversing that of the Munsif, Fyzabad, 
dated the 9th March 1916. 


Mr. J. K. Banerji, for the Appellants. 
Mr. H. N. Misra holding brief of Pandit 
Gokaran Nath Misra, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a snit for pre-emption, and the question for 
consideration is whether an acquisition, made 
by the vendees during the pendency ofa 
suit for pre-emption, can be of any avail 
in defeating a claim for pre-emption, 
brought in respect ofa prior sale, effected 
in their favour. The sale which is the 
subject of pre-emption was made on the 
19th August 19.4. The suit for pre-emption 
was brought by the plaintif on the llth 
September 1915. On the 25th September 
1915, the vendees obtained a gift from one 
of the vendors of a one pie share in the 
same sub-division in which the property sold 
was sitaated. The Court of first instance 
dismissed the claim, holding that the 
plaintiff had ceased to haye a preferential 
right by reason of that gift; but the lower 
Appellate Court took a different view. 


It is admitted by the learned Counsel, 
who appear for the parties, that a suit 
was subsequently filed by the donor for the 
cancellation of the deed of gift but without 
suecess. No stress can, however, be laid 
on that fact; because that decision bas not 
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yet become final. Assuming, however, for 
the purpose of argument that that gift is 
effective, the defendants-vendees cannot be 
permitted to set it up asa defence to the 
suit, filed against them for pre-emption, 
because it was obtained after the suit for 
pre-emption was inatituted agains; them, 
The general rule as laid down in Janki 
Prasad v, Ishar Das (1) is that a suit for 
pre-emption may be successfully maintained, 
if the cause of action which arisesin favour 
of the pre-emptor at the time of the sale, 
on which the suit is based, subsists at the 
time when the suit is brought. Anything 
done by him prior to the institution of the 
suit, which destroys that cause of action may, 
therefore, deprive him of his right to sue. 
Similarly anything that may happen between 
the date of the suit and the date when the 
suit comes up: for adjudication before the 
Trial Court and which disqualifies him from 
getting relief will deprive him of his right 
to obtain a decree. In other words, as 
pointed out in Nuri Viak v, Ambica Singh 
(2), Tofazul Husain v. Than Singh (3) and 
Amir Hasun v. Sardar Begam (4), the plaintiff 
in A pre-emption suit must be able to show 
a valid and snbsisting title not only at 
the time when he brings his suit into Court 
but also upto the date when the decree of 
the Court of first instance is passed in his 
favour. 

The position of the defendant-vendes js 
somewhat different. If he acquires any 
property prior to the date of the suit filed 
against him for pre-emption which has the 
effect of defeating the right of pre-emption, 
which another intends to set up, he can use 
such acquisition asa shield against any 
attack on his title. The principle underly- 
ing that rule, which the decisions in Ram 
Hit Singh v. Narain Rat (5) and Tahawwar 
Khan v. Madho Ram (6) enforce, is that the 
rights of the claimants have to be determined, 
as they exist on the date of the suit unless 
they are waived or lost by any subsequent 


(1) 2L A. 874; A. W. N. (1890) 126;9 Ind. Dec 
(x. s.) 947, 

(2) 84 Ind. Cas S69; 20 0 W.N. 1099; 4t C. 47, 

(3) 6 Ind. Cas. 426; 32 A. S67; 7 A. L. J. 715. 

(4) 8 Ind. Cas 646; 12 O, ©. 229. 

(5) 26 A. 389; A. W. N. (1904) 68; 1 A. Ia J. 209, 

(6) 110 C. 290. è 
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act of theirs or by any act binding on 
their interest. An acquisition made by the 
vendee after the date of the suit cannot, 
however, invest him with the same weapon 
of defence because, though any right that 
might be possessed by him or by the pre- 
emptor might belost by virtue of events 
which may have happened subsequent to 
the suit, a right which existed on the date 
of the suit cannot be defeated by acgnisi- 
tions made after its institution. An acquisi- 
tion may in certain cases give a new right, 
but as inthe case of the plaintiff, it cannot 
create a right which did not exist on the 
date of the suit, so in the case of a vendee 
it cannot give him a defence, which could 
be used’ with retrospective effect. In 
Dhanna Singh v. Gurbakhsh Singh (7) it was 
accordingly held that a vendee cannot defeat 
the pre-emptor’s claim ‘by showing that he 
became a proprietor inthe village by gift 
or otherwise after the date of the institution 
of the suit but before the passing of ths 
pre-emption decree. In Rohan Singh v. 
Bhav Lal (8), where a suit for pre-emption 
was dismissed for the deficiency of Court- 
fees in both the Courts below, which decree 
was subsequently. reversed by the High 
Court and the case remanded, and, the vendee 
inthe meantime acquired the status of 
a co-sharer, ,it--was.held’ that the suit could 
‘not be dismissed, the pre-emptor having 
been entitled toa decree \at the ‘date -of the 
institution of the suit. - eee 

The learned Counsel for the defendants- 
appellants relies on the desisions in Sheo 
Charan Singh v. Bhikat (9) and Onkar Singh 
y. Bhagwan Dat. Singh (10). In the former 
case the vendees had re sold the property to 
the original vendor before the institution 
of the suit for pre-emption, and it was held 
that the re-transfer was sufficient to defeat 
the claim for pre-emption. In the latter 
ocase a purchase made by the vendees prior 
to the date of the suit, which was defeasible 
on the date on which it was made in the 
sense that it cculd have been made the 
subject ofa claim for pre-emption, was 
allowed to operate in defeasance of a suit 


(7) 4 Ind. Cas. 337; 91 P. R. 1909; 161 P, W.R, 


1909; 148 P. L. R. 1909. 
(8) 3 Ind. Cas. 42; 31 A. 580; 6 A. L, J. 699. 
(9) 11 Ind. Oas. 532; 14 0. 0. 156. 
(10) 25 Ind. Cas, 694; 17 0. O, 244, 
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for pre-emption, bronght in respect of a 
prior sale, when the subsequent sale became 
absolute by reason of the dismissal of the 
claim for pre-emption, brought in respect 
of it. As explained in Ram Sahay v. 
right of the 
vendee to use that purchase as a shield 
against aclaim for pre-emption, on being 
perfected by the dismissal of the suit for 
pre-emption against him in respect of it, 
could be referred back to the date of the 
purchase, that is to the date anterior to the 
institution of the suit for pre-emption, 
filed in respect of the earlier sale, There 
is a considerable amount of difference between 
the Joss of an existing right and the 
acquisition of a new right of defence or attack 
as affeoting a pending claim for pre-emption. 
A man may lose what he possesses, but he 
cannot use what he subsequently acquires 
either to give him a right which he did not 
possess on the date of the suit or to provide 
him with a weapon of defence which was not 
available to him when the suit was filed. 

The appeal is, therefore, dismissed, with 
costs, 


pral dismissed. 
(11) 37 Ind. Cas. 163; 190. C. 153 at p. 157; 30, 
L. J, ROR 
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PUNJAB CHIEF COURT. a a 
SUSCELLAMROUE FIRST Crvi Appear No, 3825 
-op 1916 74 Yen 
March 1, 1917. 
Present: —Mr, Justice Scott-Smith. 
JAGAN NATH—Deoree-norper— ' 
APPELLANT 
VETSUS 


<PATTHH CHAND_J UDGMENT-DEBTOR—— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 144-- 
Court, inherent power of, to make restitution for wrong 
done by its erroneous order-—Ewxecuting Court, juris- 
diction of, to decide question of mesne profits on 
restoration of possession, | 

A Court hasan inherent power to make restitution 
and a party who is entitled toit should not be 
referred to a regular suit. [p. 912, col. 1.] 

J. N. got a decree for possession of a certain 
property by partition in 1908. The Ohief Court, by 
its decree of the lih February 1906, made the 
decree conditional on payment of Rs. 153-13-0, Prior 
to that J. N. had obtained posséssion in execution 
proceedings. On the lth February 1907, the 
executing Court held that the decree had become 


he 
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void owing to the non-payment of thé sum and 
ordered restoration of possession to the judgment- 
debtor together with mesne profitsfor the period 
during “which the decree-holder had been in posses- 
sion. An appeal tothe Chief Court was dismissed 
on the 19th July 1807, but on the 10th January 1908, 
an application for review was accepted, and it was 
ordered that the decree had not become void and 
that possession should be restored to the decree- 
holder. The latter was again put in possession 
and applied for mesne profits for the period during 
which he had been wrongfully kept out of possession: 

Held, that though the case did not strictly come 
within section 144 of the Civil Procedure Code, yet 
it was eminently a case where the Court should make 
restitution for the wrong done tothe decree-holder 
by reason of its erroneous orders. [p. 911, col. 2; p. 
912, col. 1.] 

Beni Madho Singh v. Pran Singh, 14 Ind, Cas, 
456; 15 C. L. J. 187, relied upon. 


Miscellaneous.frst appeal from the order 
of the District Judge, Ludhiana, dated the 
26th June 1916. 


Mr. Gokal Chand Narang, for the Appel- 
lant. 

Mr. Kirkpatrick, for the Respondent. 

JUDGMENT.—This is an appeal from 
the order of the District Judge, Lidhiana, 
refusing the application of Jagan Nath, 
decree-holder, for mesne profits by way of 
restitution in accordance with the provisions 
of section 144, Civil Procedure Code: 
Briefly ‘the facts are as follows: Jagan Nath 
got a decree for possession of a certain 
property ‘by partition in 1908. The Chief 
Court by ‘its ‘decree of the 17th February 
1906, made the decree conditional on payment 
of Rs. 153-13 0. Prior to that Jagan Nath 
had obtained possession in execution proceed- 
ings. On the 14th February 1907, the execut- 
ing Court held that the decree had become 
void owing to the non-payment of the 
sum above mentioned, and ordered restora- 
tion of possession to the judgment-debtor 
together with mesne profits for the period 
‘during which the decree-holder had been 
in possession. An appeal to this Court 
was dismissed on the 19th July 1907, but 
on. the 10th January 1908, an application, 
for review was accepted, and it was ordered 
that the decree had not become vozd and 
that the possession should be restored 
to the decree-holder. The latter has now 
again been put in possession and asks for 
mesne profits for the period during which 
he has been wrongfully kept out of 
possession. 


Qn behalf of the appellant it is urged 
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that section 144, Civil Procedure Code, is 
not exhaustive, and that independently of 
its statutory power the Court has inherent 
power in this respect; see in this connection 
Woodroffe and Ameer Alis Civil Procedure 


.Code (2nd edition) at page 495 where it 


is pointed out that “it is both its right 
and duty to prevent its proceedings being 
made the cause of injustice and, therefore, 
to order the restitution of the thing im- 
properly taken, and generally to restore 
the party to the position he wonld have 
occupied but for its erroneous order since 
raversed’, This view is supported by ample 


‘authority and one of the latest rulings is 


that reported as Bent Madho Singh v. Pran 
Singh (1), where it is said that “the power 
of restitution extends also tio cases which 
do not come strictly within section 144, Civil 
Procedure Code, because the Court has an 
inherent right, irrespective of the section, 
to order restitution. A Court will not 
permit injustice to be done by reason of 
an erroneous order made by it, and upon 
order, the Court will 
restore the parties to the position which 
they would otherwisa have occupied.” It 
is pointed out that the decree-holder-appel- 
lant obtained possession under his decree 
and through an erroneous order of the Court 
was subsequently, dispossessed, and kept out 
of possession for. ‘some years... Again it was 
held that he was entitled to. possession, and 
possession was restored to him. Mr. Kirke 
patrick urges that in these circumstances the 
case does not come strictly within the purview 
of section 144, Civil Procedure Code. His 
contention is that, when possession was 
restored to his client, the parties reverted 
to the status quo ante, and that subsequently 
when it was held that the decrea-holder 
was entitled to possession, he obtained 
possession in ordinary course by execution 
of his decree, that there was no order in 
the decree for mesne profits subsequent to 
the date of the decree, and that, there- 
fore, the deoree-holder is not entitled 
to claim them in the present proceed- 
ings. I am unable to accede to this 
contention of Mr. Kirkpatrick. I hold 
that though the case does not strictly come 
within section 144, Civil Procedure Code, 


(1) 14 Ind. Cas, 456; 15 C. L. J. 187, 
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yet this is eminently a case where the 
Court shonld make restitution for the 
wrong done to the decree-holder by reason 
of its erroneous orders. The Court has an 
inherent power to make restitution and I 
consider that the decree-holder is clearly 
entitled to it and should not be referred to a 
regular suit. 

I, therefore, accept the appeal and setting 
aside the order of the lower Court remand 
the case to it that it may decide the decree- 
holder’s claim in accordance with law. 


Appeal accepted; case remanded. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Levrers Parent APPRAL No. 61 or 1916, 
March 30, 1917. 

Present: ~Sir Henry Richards, Kr., Chief 
Justice, Justice Sir P. O. Banerji KT, and 
Mr. Justice T'udball. 

BIJAI MISIR AND ANOTHER— 
PLAINTIFF3 — APPELLANTS 
versus 
KALI PRASAD MISIR AND OTHERS— 


DEFENDANTS—RESPONDENTS, 

U. P. Land Revenue Act (III of 1901), ss, 238 (k), 
107, 110—Partition—Civil suit, maintainability of— 
“ partition and union of mahals”, interpretation of. 

Certain co-sharers in a village applied for partition 
of their shares under section 107 of the U. P. 
Land Revenue Act. Under section 110 of the 
Aut notice was issued to al) the recorded co-sharers, 
and thereupon an application was made by some 
co-sharers praying for partition of their shares and 
setting forth the extent of the shares which they 
prayed should be formed into one lot, A proceeding 
was thereafter drawn up by the Revenue Court 
under section 114 of the Act declaring the basis on 
which partition was to be effected and putting down 
the plaintiffs share as that given in the application. 
Nearly a year after this the plaintiff brought a suit 
to recover possession of a share allotted to the 

ants: : 
aa (Richards, C. d., dissenting) that the suit was 
barred by the provisions of section 283 (k) of the 
U., P. Land Revenue Act. [p. 913, cols 1&2 1 

Shambhu Singh v, Daljit Singh, 83 Ind, Cas. 19; 14 
A. L. J. 293; 38 A, 243, distinguished. 

Per Banerji, J.—ln determining whether section 
933 (k) of the U. P. Land Revenue Act 
applies to a suit, the Court must look to the sub- 
stance of the claim and not to the form in which it 


ig dregsed up. [p- 918, col. 1.] 
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Per Richards, C, J.—The word “partition” and the 
words “union of mahals” in section 283 if) of the 
U. P, Land Revenue Act refer to “units” 
cf area which the Revenue Authorities create in the 
course of partition proceedings. [p. 914, col. 1.) 


Appeal under section 10 of the Letters 
Patent from a judgment of Mr, Justice 
Lindsay, reyersing a decree of the Additional 
Judge, Gorakhpur. 

Mr. Harnandan Prasad, for the Appellant. 

Mr, S. N, Sen, for the Respondents. 

JUDGMENT. 

BANERJ!, J.—In the suit out of which 
this appeal has arisen the plaintiffs claimed, 
among other reliefs, possession of a share 
in the village of Bankata and it is this part 
of the claim with which we are concerned 
in this appeal. It appears that certain 
co-sharers in the aforesaid village applied 
for partition of their shares under section 
107 of the Land Revenue Act. Notice was 
issued to all the recorded co-sharers as 
required by section 110 of the Act and 
thereupon an application was made on the 
llth of September 1912, by the parties 
to this suit and other oco-sharers under 
clause (2) of the sectiov, praying for parti- 
tion of their shares, In that application 
they set forth the extent of the shares 
which they prayed should be formed into 
one lot or qura. After this application was 
made a proceeding was drawn up by the 
Revenue Court under section 114 of the 
Ast declaring the basis upon which parti- 
tion was to be effected and in that pro- 
ceeding the extent of the plaintiffs’ share 
was put down as that mentioned in the 
application to which I have referred. 
Nearly a year after this, that is, in August 
1913, the plaintiffs instituted the present 
suit. The question to be determined is 
whether the suit is barred by the provisions 
of section 233 (k) of the Land Revenue 
Act. I should have considered that the 
point was fully concluded by authority in 
this Court had it not been for the decision 
in the recent case of Shambhu Singh vw. Daljit 
Singh (1). In my opinion the present suit 
is in substance a suit in respect of the parti- 
tion of a mahal within the meaning of clause 
(k) of section 233. That section provides 
that no Civil Court shall take cognizance of 
a suit in respect of the several matters men- 
tioned in the section. One of these matters 


(1) 33 Ind, Cas, 19; 14 A. L. J. 203; 88 A, 948, 
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is “partition or union of mahals except as 
provided in sections 111 and 112.” In 
determining whether the section applies 
we have to look to the substance of the claim 
and not to the form in which it is dressed up. 
If, as observed by Strachey, C. J., io Muham- 
mad Sadiq v. Laute Ram (2), the object of 
the suit is to establish the plaintiffs owner- 
ship and possession in respect of property 
as to which the Revenue Authorities in 
making a partition have declared that it 
should go to the defendant, that is a matter 
relating to partition and a Civil Court is 
forbidden to take cognizince of it by the 
provisions of section 233. I am unable 
to distinguish this case from the case last 
mentioned, which is very similar to the 
present. It is a Fall Bench decision by 
five Judges of this Court, and the view 
taken in if was held in subsequent cases 
also. I see no‘reason to depart from the 
course of rulings on the point. No question 
of res judicata, in my opinion, arises in a 
case like this. Had the question of the 
title of the parties been decided by the 
Revenue Court under sections LIL and 112 
the matter would have been res fudicata. 
In my opinion the present suit is barred 
by reason of the prohibition contained in 
section 233 and not on the ground of zee 
gudicuta. It is not necessary for the pur“ 
-poses of this case to say whether! agree 
or disagree with the ruling in Shambhu Singh 
v. Daljit Singh (1) referred ‘to above, as 
the fasts of that case are different from 
those of the present case but if it is 
deemed that the principle involved in that 
case is the same as that which arises in 
this, I am unable, with great deference, 
to acquiesce in all that was said in that 
case. In my judgment the decision of the 
dJearned Judge of this Court from which 
this appeal has been preferred under the 
Letters Patect is correct and I would dismiss 
the appeal. 


TopraLL, Jd.—The facts of the case have 
just been stated by my learned colleague 
-Banerji, J. It is unnecessary to repeat 
‘them. In substance the present suit is 
‘merely an effort to turn round and annul 
‘the partition made by the Revenue Court. 
“Dh ‘appellants: were parties to that parti- 
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tion, the property in dispute was the sub- 
ject matter of that very proceeding and the 
present case is nothing but a very very clear 
instance to which section 233, clause (+) 
applies beyond doubt, The case is clearly 
distinguishable from the case of Shambhu 
Singh v. Daljit Singh (1), for in that suit 
the subject-matter thereof had not been 
the subject-matter of a partition case in 
any way atall. I would dismiss tha appeal: 


Ricgarps, ©. J.—The facts have been 
fully stated by my learned brother Banerji. 
The property claimed by the plaintiff in 
the present suit has in recent partition 
proceedings been allotted to the defend- 
ants. The plaintiff was a party to these 
proceedings and there is no doubt that he 
could then have put forward the title he 
now alleges (sections 111-112, Land Revenue 
Act). While I do not agree with my 
learned brothers that the present suit is 
barred by the provisions of section 233 
(k), I quite appreciate the objection of 
allowing parties to partition proceedings 
in the Revenue Court to re-open in the 
Civil Court questions of title which could, 
and ought, to have been decided before 
partition, in the manner provided by the 
Revenue Act. If the result of the view 
taken by the majority of the Court in 
this case is to settle. that parties to parti- 
tion proceedings in the Revenue Court: 
cannot re-open questions of title in the 
Civil Court, which have been or ought to 
have been decided before partition, some 
good and little harm will probably be 
done, particularly if the Revenue Courts by 
their rules and practice give proper facility 
and opportunity for the raising and deoi- 
sion of such questions. If, however, asa 
consequence of our decision persons are 
prevented from asserting their rights in 
the Civil Court merely because of partition 
proceedings in the Revenue Court to which 
they were not parties (or in which they 
were not interested to assert such rights), 
grave injustice will often be done. The 
only question for decision in the present 
appeal is whether or not the Civil Court 
could take cognizance of the present suit 
having regard to the’ provisions: of section 
233 (k) of the Land Revente Act. The 
suit is in form a suit which is brought 
every day in -the Civil Court. It is an 


At 
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ordinary suit for possession óf land, Pos- 
session of the land in dispute is the ap- 
propriate relief for the plaintiff to seek. 
It is only after at least partial investiga- 
tion ‘that the suit could possibly be said 
to have been instituted contrary to the 
provisions of section 233 (k) notwithstanding 
the partition proceedings. Oneat least of 
-my colleagues would, I think; have held the 
suit cognizable, had it not been for the 
fact that the plaintif was a party to the 
proceedings in the Revenue Court. In the 
case of Shambhu Singh v. Daljit Singh (1) 
there had also been partition proseedings 
and the plaintiff was seeking to recover 
possession of property which bad been dealt 
with (wrongly, itis true) in those pro- 
ceedings. The Court below had held that 
the suit was barred by section 233 (k). 
I gave my reasons at some length in that 
case for holding that the suit was not barred 
and 1 referred to another case decided about 
the same time by the same Bench; Kalka 
Prasad v. Manmohan Lal (8). My brother 
Tudball expressed his concurrence in both 
I did not understand him to take 


Gases. im t 
exception to anything I said in the 
course of -my judgment. At the 


same time it must be admitted that the 
facts inthe ease of Shambhu Singh v. Daljit 
Singh (1) differ.. materially, at least on 
the merits. It is, however, common to all 
three cases that there had been recent parti- 
tion proceedings in the Revenue Court and 
the property in dispute in the Civil Court 
had been dealt with by the Revenue Court 
in the partition proceedings. Section 233 
(k) provides that “No person shall institute 
any suit or other proceeding in the Ciyil Court 
with respect to partition or union of, makals 
except as provided in sections 111 and 112.” 
The-question is, whatis the meaning of parti- 
tion or union of mahals P” The expression 
“partition” is followed by the expression 
“anion of makals.” In the course of the 
argument it was said (with the approval 
of both my colleagues) that “partition” 
meant the opposite of “union of mahals”, I 
agree and think that the word partition” 
andthe word “anion of mahals” refer to 
“nits” of area which the Revenue Authori- 
ties create in the course of partition proceed- 


(3) 33 Ind. Cas. 86; 38 A. 302; 14 A. L. J. 373. 
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ings. If this is. the correct meaning 
of the expressions, the institution 
of the present suit was not- contrary 
to the provisions of section 233 (ik). If the 
plaintiff in this suit was successful 
the property would remain in the same 


unit in which it was placed by the Revenue 
Court, notwithstanding the plaintifi’s decree 
for possession; The “unit” would not be 
affected, though. the ownership’ of the pro- 
perty in it would be. If the meaning 
which I give is the correct meaning, then 
a suit. which seeks to affect'a “unit” 
created by tbe Revere Court as “unit”? 
cannot be instituted by any person, whether 
he was or was not a party to partition 
proceedings, and the meaning of a badly 
drawn section becomes comparatively clear. 
There are obvious reasons why the Legis- 
lature might have confined the power’ of 
altering and creating revenue areas (which 
for the want of a better name I call 
“anits”) to the Revenue Courts, The 
reasons for the exclusion (even partial ex- 
clusion) of the power to decide questions 
of title or the right to possession to pro- 
perty in those units for the Civil Court 
is not so obvious. My learned colleagues 
agreed that “partition” meant the opposite 
of “unioi“of- mahals,” still they seem to 
think thatit "also means the determinatidn 
of the title to the spécifte land allotted. It 
seems to me that to assert that there has 
been no “partition” in' the Revenue Court 
because the plaintiff was- not a party to 
those proceedings is to assert contrary to 
fact. The section does not say that a person 
cannot institute a suit in respect of a par- 
tition to which he was a party. It seems 
to me that the very words “except as 
provided by sections 111-112” show that 
the expression “partition” is not confined 
to divisions actually made, because sections 
111-112 contemplate the raising of questions 
of title before partition. The section cannot 
be read as meaning that no person can 
institute a snit.in the Civil Court which 
can in any way effect a contemplated divi- 
sion of zenundart, Such suits are institut- 
ed every day before any proceedinga are 
taken in the Revenue Court and appear 
to be recognized by the Code of Civil Pro- 
cedure. The rights of the parties are 
declared by the Civil Court and it is only 
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the actual division that is carried: out by 
the Revenue G@ourt. IE you give any 
meaning to the expression “partition” 
other than the meaning I have given it 
and substitute that other meaning of the 
word “partition” and then read the section 
giving the language its ordinary meaning, 
1 think you will find that sonfusion at 
once arises, It is said that the words 
“except as provided by sections 111-112” 
show that the expression “partition” means 
or at least includes the actual division as 
between the parties .and the determination 
of their title. It may possibly be that the 
framers of the section hoped the introduction 
of these words would prevent subsequent 
questions of title being raised. Another 
explanation might be to obviate some gon- 
tradistion or inconsistency between sections 
111-112 and section 233 (k). 1f the Legis- 
Jature intended to prevent questions of title 
being re-opened after partition it would 
have been simpler, fairer, and less calculated 
to do injustice if the rules of “res judicata” 
as laid down in the. Code of Civil Pro- 
cedure had been incorporated It is -un- 
necessary for me to repeat what I have said 
in. my judgments.in Kalka. Prasad v. 
Manmonan Lal (3) and Shambhu Singh v 
Daljit . Singh (1).. As .the view of ihe 
majority of the Court will prevail, I need not 
consider what the order of this Court would 
have been had the views of my colleagues 
coincided with mine. 

By Tut Court.—The order of the 
Court is that the appeal is dismissed with 
costs, 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp rvi APPEAL No. 1195 or 1914. 
March 15, 1917. 
- Present:—Mr. Justice Scott-Smith and 
f Mr. Justice Broadway. 
BHAGWAN SINGH —PLAINTIKE— 
APPELLANT 
VETSUS 
MUNSHI RAM AND ANOTHER— DEFENDANTS 


— RESPONDENTS, 
Contract Act (IX of 1872), s. 26 (3)—Promise to 
pay barred debt —Cause of action, accrual of —Interest, 
n delay in instituting suit, whether ground for disallowing. 


. and thumb-impression 
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| Where a balance struck more than three years after 
the date of the last item in a baht account is duly 
signed by the debtor with an additional statement 
that interest at a specified rate will be realisable 
along with (gail) the said balance, such an agreement 
amounts to a contract under section 25 (3) of the 
Contract Act and constitutes a fresh cause of action. 
[p. 917, cols. 1 & 2.) 

Mere delay in instituting a suit is not a sufficient 
ground for disallowing intereston a barred debt 
acknowledged under section 26 (8) of the Contract 
Act. [p. 917, col. 2.] 


Second appeal from the deoree of the 
Additional Divisional Judge, Hissar, at 
Karnal, dated the 2nd March 1914. ree 

Mr. Dharm Chand, for the Appellant. | 

Mr. Gokul Chand, for the Respondents, 

J UDGMENT.—On the 23rd January 1913 
Bhagwan Singh instituted a suit. against 
Munshi Ram and Phullu, the minor sons 
of one Mohlu, for Rs. 2,590, alleging that 
this sum was due to him by the said 
Moblu on a baki account. 

The averments in the plaint were that 
Mohlu had had “ dealings with Bhagwan 
Singh and had, on the 20th February 
1907, struck a balance showing that a sum 
of Rs. 1,200 was duse on the account and 
had undertaken to repay’ that amount to- 
gether with interest at Rs.18-12-0 per 
mensem; that subsequent to this he had 
taken a further advance of Rs.130 bearing 
interest at the ‘rate’ of Rs. 2-0-6 per 
mensem. os ' 

After crediting a sum of Rs. 300, ~as 
received towards interest, Bhagwan Singh 
claimed Rs. 1,380 as prinsipal ‘and 
Rs. 1,170 as interest or an aggregate sum of 
Rs. 2,500. The suit was contested, it being 
alleged that Mohlu neitber had any deal- 
ings with the plaintiff, nor struck the 
. balance relied on, nor agreed to pay any 
interest, nor taken the further advance of 
‘Rs. 180. 


The entry in the bakz bore the mark 
of Mohlu and the 
primary Court held that he had struck 
the balance as alleged and had agreed to pay 


interest. 


The further advance of Rs. 130 was found 
not to have been proved and the plaintiffs 
suit was ‘decreed to the extent of Rs. 2 2,226, 
with proportionate costs against ‘ the de: 
fendants as representatives of the estate 
of the late Mohlu, recoverable from estate 
of the deceased.” Both sides preferred 
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appeals to the Divisional Judge who, on the 
24th February 1914, held— 

(1) that Mohlu had struck the balance 
in question; 

(2) that the entry relating to the said 
balance contained a promise to pay within 
the ambit of section 25 (3), Indian Contract 
Act; 

(3) that the 
tation; 

(4) that interest, however, had not been 
agreed upon and that Rs. 1,200, alone 
were Claimable under the balance; 

(5) that the subsequent advance of 
Re, 180 had been proved, but that no interest 
was payable inasmuch as- there had been 
inordinate delay in the institution of the 
suit; and finally that the principal alone, 
amounting in all to Rs. 1,330, was claim- 
able. 

After 
above mentioned he granted a decree in 
favour of the plaintiff for Rs. 1,030 with costs 
in proportion. 

Dissatisfied with this result both sides 
have appealed to this Court and this judg- 
ment will dispose of both the appeals, this 
and Civil Appeal No, 1262 of 1914. 

Mr. Dharm Chand for Bhagwan Singh 
(appellant in this appeal) claims that in- 
terest has been wrougly disallowed, while 
Mr. Gokal Chand for the defendants 
(appellants in Civil Appeal No.1262 of 1914) 
contends that the suit should have been 
dismissed im totoon the ground that it was 
time barred. 


suit was within limi- 


This plea of limitation was not raised 
in the pleadings, and was not taken in 
the grounds of appéal to the Divisional 
Judge. It was, however, urged at the hearing 
of the appeal and was disposed of by 
the lower. Appellate Court as stated 
above. 

Mr. Gokal Chand contended that prior 
to the 20th February 1907, the last entry 
relating to an advance was of a sum of 
Rs. 3 shown as taken by Moblu on the 
Yth November 1897; that the claim on the 
took account was, therefore, barred on the 
“Oth February 1907, and that as the entry 
relating to the balance of Rs. 1 :200, pro- 
perly constroed, contained ro promise to 
ray, the said entry did not form a fresh 


starting poiut for limitation. 
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deducting the credit of Rs. 300 


191% 


Mr. Dharm Chand on the otber hand 
urged that the Courts below had correctly 
construed the entry which did contain a 
promise to pay; and further that had the 
plea of limitation been taken at the pro- 
per stage; his client sould bave proved 
that the claim was within time on the 
20th February 1907, by showing that Mohlu 
had been making payments to him within 
the period prescribed; he, therefore, urged 
that a remand for an enquiry into this 
point should be made if his first conten- 
tion was held to be untenable. A remand, 
however, is not -necessary as, in our opinion, 
the entry has been correctly construed. 

This entry runs as follows:— 

“Baki rahe lene mitt Phagan Sudi 8, 
Sambat 1963, biaj Rs. 18-12-0 mahina 
garl lene Hazri, Mohlu, Bahman, Harnam 
ke bete ki likht. Hazri Bholar, Khubi ke 
bete ki likhi- ticket anna 1 nishani Mohlu 
Bahman, Harnam ke bete ki,” and, as has 
been stated abeve, to this is affixed a 
thumb-impression which has been proved to 
be that of Mohlu. Assuming that the claim on 
the book account was time barred on the 20th 
February 1907, it is clear that if the entry 
under discussion contains a promise “to pay,” 
it comes within the purview of section 25 
id), Indian Contract: Act, and brings the 
case within limitation, Mr. Gokal Chand 
in support of his contention oited Shankar 
Das v. dJasodhan (1), while Mr Dharm 
Chand referred us to Daula v. Gonda (2), 
Shankar Das vy  Jasudhan (i), Pala Mal 
v. Tullá Ram (3) and Makhan Lal y. Ganeshi 
Lal (4). 

It is obvious that the construction of 
any entry or document must depend on its 
wording, and former decisions can 
only be useful as guides in so far as the 
phraseology of the documents construed 
in them coincides with, or approximates to, 
that of the document under'consideration. 


In Shankar Das v. Jasodan (1) the wording 
of the entries under consideration was very 
different from that of the entry in this case. 
The entries there were clearly acknowledg- 
ments of an existing debt without any 


(1) 102 P. R. 1968, 
ne 35 P. R. 1903; 101 P. L. R. 1603. 
(3 119 P. R. 1908; 206 P. W. R. 1908. 
(4) 30 Ind. Cas. 84; 42 P. R. 1915; 130 P. W. By 
3915; 49 Ë, L. R. 1916, 
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indisative of an intention 
No reference was made to 


phrase or words 
to pay the debt. 
interest. 

At page 477* of the report, Ladhu Shah 
v. Fazl Dad (5) was referred to and dis- 
tinguished. In that case the wording of 


_the entry approximated closely to that of 


the present entry. It was- Balance 
Rs. 323. One rupee percent. per month has 
been fixed as interest on it........... 

and if was held that this was s clearly a 
promisé to pay, interest, which promise led 
irresistibly to the conclusion that an under- 


taking to pay the debt had been 
given, 
In Daula vy. Gonda (2) the im.. 


portant words in the entry were “bagi lena 
Ganda pason, Soheta pason,” and it was held 
by the Fall Bench that ‘lena’ and ‘ dena” 
are complementary to one another “and 
when Ganda and Sohela signed this in- 
strument by which plaintiff was to take 
the balance from them, they must be held to 
have undertaken to pay the balance, and to 
have, therefore, obliged themselves thereby 
to pay the money,” 

This case was followed in Turkha vw. Rizak 
Ram (6). 

Pala Maly. Tulla Ram (8) was a case in 
which there was a mere acknowledgment of 
an existing debt withont importing a promise 
to pay it. No mention of interest was 
made in it, and for this very reason it was 
distinguished in Makhan Lal v. Ganeshi Lal 
(4), where it was held that a balance 
signed by a debtor which states as payable 
a rate of interest, and thata rate different 
from the rate usnally charged in the pre- 
vious account, amonnts to a new contract. 
In the present case there is a balance 
duly signed by Mohlu, with an additional 
statement that interest at a specified rate was 
realisable along with (gail) the said balance. 

Mr, Gokal Chand, no doubt, wished to 
challenge the finding of the lower Appel- 
late Court as to this snbsequent entry, but 
the finding is purely one of fact and cannot 
be attacked on second appeal. 

After giving our careful consideration to 


the wording of iiig entry we are of opinion 
(5) 72 P. R. 1879 
(6) & Ind. Cas. 8 1; 8 P. L, R. 1911; 138 P. W, R. 
1910, ° 





— - — -~ m eme ee Maya wawu r 


*Page of P. R. 1903, — d. 
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that the fixing of interest, and the making of 
the same. realisable. along with (gail) the 
balance arrived at and acknowledged, clearly 
imports an undertaking or promise to pay 
the balance so acknowledged, and gives 
a fresh starting point for limitation or 
constitutes a fresh canse of action. Civil 
Appeal No. 1262 of 1914 muat, therefore, 
fail, 

Coming next to the appeal by Bhagwan 
Singh, we are unable to sea any reason 
for disallowing theinterest claimed. Mere 
delay ia instituting the suit is certainly 
not a sufficient reason. Donbtless' the 
learned Divisional Judge considered it “very 
doubtful that the debtor, when he admitted 
a time-barred debt and agreed to pay the 
same, also agreed to pay a high rate of 
interest,” hut the doubt is wholly incom. 
patible with his finding previously arrived 
at when dealing with the construction of 
the entry, when he says: — If it had been 
only a memorandum of the account by the 
plaintiff himself, the presence of thedebtorand 
witness, the entry of rate of interest, the affix- 
ing of a stamp and the mark and the thumb- 
impression were all quite unnecessary and 
superfluous, but the presence of all these 
ingredients shows unmistakably that the 
debtor promised to pay a sum of Rs. 1,200 
with interest at Rs. 18-12 0 per month...” 

In fact, as has been pointed out above, 
it was this mention of interest and the 
promise to pay the samethat bronght the 
eutry within the ambit of section 25 (3), 
Indian Contract Act. In these sireum- 
stances we hold that the interest has been 
wrongly disallowed. Mr. Gokal Chand also 
urged that any decree passed should be 
against Mohla’s estate alone and not against 
the ancestral property. Asa matter of fact 
the decree clearly specifies that the money 
is recoverable from Mohlu's estate, and it 
will be for the executing Court to determine 
what Mohlu’s estate actually is, and to what 
extent if is in the hands of the defend- 
ants. 

The result is that we reject Appeal No, 
1262 of 1914 with costs and accept this 
Appeal No. 1195 of 1914 and grant the 
plaintiff a decree for Rs. 2,500 together 
with costs recoverable from the estate of 
Mohlu, ~ 


Appeal accepted, 
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ALLAHABAD- HIGH COURT. 
Orvis. Revision No, 100 or 1917, 
. +. wa: . duly 4, 1917, : 
p . Present:—Myr. Justice Piggott. 
SARFARAZ. KHAN— PLAINTIFF— APRLIOANT 
St. versus 
_Musammat- PARBATIA AND OTARERS—— 


sine, DEFENDANTS—-OPPOSITE PARTY. > 

Provincial Small Cause Courts Act (IX of 1887), 
r. 25-——-Oipel Procedure, Code (Act V of 1908), O. IX, 
r. 9-—Disimnissal for dejauli—Applicâtión to set aside 
dismissal—Sufficient cause—Revision. 


: Gourts of Smal] Causes should not show themselves. 


tog rigid or exacting in the case of a litigant who is 
acting evidently with a bona fide purpose of progecut- 
ing his sújt, 

Where neither party was present when a case was 
called on,.and the- suit was dismissed for default, but 


the plaintiff put in-his appearance later on in the, 


course of the same day, and his explanation was that 
he had set out hoping to reach the Court in time, 
but had taken longer on the journey than he had 
anticipated: 

Held, that his application to set aside the dismissal 
for defanlt phoald be allowed, 


Civil revision from an order of the Judge 
of the Court of Small Causes, Sambhal. 

z Mr. Mohan Lal Sandal, for, the Applicant. 

- JUDGMENT.—I think this was a hard 
case. Neither party was present when the 
case was called on and the record shows 
that the plaintif put in his appearance 
later on in the course of ‘the same day, 
His explanation was that he had set out 
hoping to reach the Court in time, but had 
taken longer on the journey than he had 


anticipated. Without professing to lay down 
any general rule governing cases of this 
sort, I do think that Courts of Small 


Causes should not show themselves too rigid 
or exacting in the case of a litigant who 
was acting evidently with a bona fide purpose 
of prosecuting his suit. The defendants 
never appeared in the Court below and have 
been unrepresented at the hearing of this 
application. I set aside the order of the 
Court below and in lieu thereof allow the 
plaintiff’s application for the restoration of 
his suit to the file of pending suits, subject 
to this condition that he will bear all costs 
here and hitherto, excepting the Court-feea 
stamp on the plaint which will abide the event 
of the case. The Court below will restore 
the case to its file of pending suits and dispose 
of it according to law. 


Application allowed. 
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PUNJAB CHIEF COURT. 
Seconp Civin Appar No. 2252 or 1916. 
March 21, 1917, 

Present:—Mr.. Justice Shadi Lal. 
DHANPAT M AL—DEFENDANT— 
APPELLANT 

VETSUS d 
MELA MAL AND ANOTHER —PLaIntivrs—- 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XLI, r.l 
— Appeal, presentation of— Copies of decree and judg- 
ment, necessity of—Copy filed after expiry of per 1004 
of limitation, efect of— Limitation. } 

Under Order XLI, rule 1, of the Civil Procedure 
Code, & memorandum of appeal must be accompanied, 
by a copy of the decree appealed from and (unless, 
the Appellate Court dispenses therewith) of the 
judgment on which it is founded, and where’the latter 
is filed after the éxpiry of the period of limitation, the 
appeal, in the absence of just cause shown for extend 
ing the time, must be dismissed as barred by time 
[p. 918, col, 2; p. 919, col, 1.1 


Second appeal from. the decree of the 
District Judge, Hoshiarpur, dated the 2Ist 
April 1916. 


Lala Dharm Das Surt, for the Appellant.. 
Mr. Balwant Raz, for the Respondents. 


JUDGMENT.—There was no valid pre- 
sentation of this appeal within the period 
prescribed by law, and the appeal must, 
therefore, be dismissed. The decree appeal- 
ed from was passed cn the 21st April 
1916, and the memorandum of appeal ac- 
companied by a scopy of the decree, and. 
not by a copy of the judgment on which 
it was founded, was presented to this Court 
on the 26th July 1916. It will be observed 
that this memorandum did not bear the 
signainre of either the appellant or his 
Pleader, and it was returned on the 27th 
July for rectifying this mistake and also 
for filing a copy of the judgment of the 
lowsr Appellate Court. The appeal was 
re-fled on the 2nd August but again with- 
out a copy of the judgment, and it was 
only after it had been returned again that 
the said copy was filed on the 8th August. 


Now, Order XLI, rule 1, lays down that 
the memorandum of appeal shall be ac- 
companied by a copy of the decree appealed 
from and (unless the Appellate Court dis- 
penses therewith) of the judgment on which 
it was founded. It is quite clear that no 
dispensation referred to above has been 
granted, and that a copy of the judgment 4 
is @ necessary accompaniment for a valig 


+ 
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appeal, -vide, inter alia, Bhag Singh v. Jhanda 
Singh (1). It was not, as observed above, 
- until the 8th August that the copy of the 
lower Appellate Court’s judgment was filed 
and ‘it is beyond dispute that after excluding 
the time requisite for obtaining the copies 
of the judgment and the decree, the appeal 
was validly presented long after the expiry 
of the period of ninety days prescribed by 
law. No just cause has been shown for 
extending the time, and I ani, therefore, 
constrained to dismiss the appsal with 
costs. 


Appeal dismissed. 
(1) 7 P. R. 1879. 


CALCUTTA HIGH COURT. 
Rote Nise No, 522 or 1917. 

July. 24, 1917. 
Present:——Justice Sir Charles Chitty, Kr., 
and Mr. Justice Beachcroft, 

Tas RIVER STEAM NAVIGATION 
COMPANY, Lro., AND ANOTHER 
— DEFENDANT 3—- PETITIONERS 
varsus 
Masses. HAZARIMAL MULTAN MAL— 


Pratstirrs—Opposire PARTY. 

Carriers Act (IIT of 1863), s. 10—~—Notice, require- 
ments and necessity of-Civil Procedure Code 
(Act Y of 1998), s. 115—High Courts interference with 
decision erroneous in law, 

To maintain a suit for damages for short delivery 
against a common carrier, a notice of claim under 
section 10 of the Carriers Act must be given to 
the defendant, even though the carrier came to 


know of the claim aliunde within six months’ time. 


and a no difficulty in tracing the goods. [p. 920, 
col. 2, 

Where a clause in a Bill of Lading ran as follows: — 
“No claim of any kind whatsoever in respect of 
the contract shall be valid, unléss notice in writing 
shall be given and delivered at the office of the 
Company af Calcutta within six months from the 
date of any default, loss or damage, in respect of 
which such claim arises:” 

Held, that the clause did not in any way limit 
the requirements of section 10 of the Carriers Act 
and was entirely consistent with it [p. 920, col. 2.] 

A Subordinate Court decreed the suit of a consignee 
against a Steam Navigation Company for damages 
on account of short delivery, erroneously holding 
that a notice of claim given to the sub-agent of 
the Company was a good notice in the circumstances 
of the case: 

Held, that the decision being merely erroneous 
in law, it did not warrant the High Oourt’s inter- 
ference under section 115, Civil Procedure Code. [p. 
* 920, col. 2.) 7 


Rule against the order of the Court of 
the Sub-Judge, Darrang, in Appeal No. 8 


‘of 1916. 


FACTS of the cause 
judgment. 

' Babu Mohendra Nath Roy (with him Babu 
Hemendra Kumar Das), forthe Opposite Party. 
—The question in controversy in this case is 
about notice under section 10 of the Indian 
Carriers Act. In this ocase the first notice 
was delivered to the joint agent at Biswa- 
nath Ghat on 21st September 1914. The 
second letter was similarly addressed on 19th 
October 1914. The third lelter of demand 
was also similarly addressed on 13th No- 
vember 1914. The fourth letter of demand 
was dated 10th Desember 1914. On 27th 
January 1915 the Biswanath Ghat sub. 
agent sent a letter repudiating the claim, 
The Judge is of opinion that the repudia- 
tion was made under proper authority. 


[Currry, J.—The head office is not entitled 
to notice of claim. } 

Six months is prescribed in thé Bill of © 
Lading and in the Act. “To him’ in section 
10 would include the agent. Apart from 
the Carriers Act, there are several oases 
in which it has been held that the Bill 
of Lading binds the consignor. The lower 
Court has held that the conditions in the 
Bill of Lading are not binding. Section 
115° of the: Civil Procedure Code does not 
empower your Lordships to interfere in 
revision on an erroneous decision of law. 
Section 115° only gives yonr Lordships a 
power to call for the resords of the case, 
unlike section 25 of the Provincial Small 
Cause Courts Act which gives your Lord- 
ships wider powers. In this case the find- 
ings on the merits are. concurrent findings 
of both Courts. My claim reached the 
Company within six months. 


Babu Monmotha Nath Mukerjee, for the 
Petitioners.—It is not enough to assert that 
the Company had knowledge of the loss of 
the opposite party. Refers to British and 
Foreign Marine Insurance Co. v. India 
General Steam Navigation and Ry., Co. (1). 
As regarda jurisdiction, the lower Court 
has consciously departed froma rule of law 
and so the High Court can interfere in revision. 
The Judge has exersised jurisdiction in a 


appear from the 


(1) 9 Ind. Cas. 90; 88 0,60, 07 ~~ 


` filed this suit. 
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ease- not entertainable by him. There is no 
finding that the Company got a. valid notice, 
Refers to 
British India Steam Navigation Company (2), 
British India ‘Steam Navigatien Oompany 
Lid. v. Hajee Mahomed Esack & Co (8), 
British and Foreign Marine Insurance Co. 
v. India General Steam Navigation and Ry. 
Co., Ld. (4). 

Babu Mohendra Nath Roy was net called 
upon to reply, 

JODGMENT.—This isa Rule issued at 
the instance of the defendants calling upon 
the plaintiffs to show sause why the decree 
passed against them by tbe Munsif of 
Tezpur and modified on appeal by the Sub- 
ordinate Judge of the Assam Valley Districts 
should not be set aside on the ground that 
condition No, 17 of the Bill of Lading 
requiring service of notice of claim at the 
defendants’ office in Caleutta was perfectly 
legal, and that the Courts below had no 
jurisdiction to entertain the suit without 
strict compliance therewith being proved. 
The clause in question runs as follows :— 

“No claim of any kind whatsoever in res- 
pect of the contract shall be valid, unless 
notice in writing shall be given and de- 
livered at the office of the Company at 
Calentta within six months from the date 
of any default, loss or damage in respect 
of which such claim arises.” The facts 
are that on 16th August 1914 goods were 
shipped by the defendant Companies’ steamer 
at Calcutta consigned to the plaintiffs at 
Bishwanath Ghat. There was short de- 
livery, and on 2I1st September 1914 a 
notice of claim was delivered to the 
defendants’ sub-agent at Bishwanath Ghat, 
He is described as joint agent, as he 
represented the two steamship Oom- 
panies. 

On 19th October, 13th November, and 
10th December 1914 three more letters 
were delivered to him. On 27th January 1915 
be wrote repudiating the claim. On 29th Janu- 
ary: 1915 the plaintiffs wrote tothe defendant 
Company’s head office asking for a copy 
of the Bill of Lading which was supplied 
on 3rd February 1915. The -plaintiffs then 


(21.9 W, R. 396 at p. 397, 
(3) 3 M, 107; 1 Ind. Dee. (x. s.) 631, 
(4) 9 Ind. Cas. 864; 15 C. W. N, 226; 38 0, 28, 


Mahomed Ismatljee Nada v.: 


The learned Subordinate Judge held that 
the defendants had no power to restrict, 
the manner of service of uotice by limiting. 
the service at .the Oaloutta office of the’ 
Company. He thought that the. notice. 
served in this case on the sub-agent at. 
Bishwanath Ghat was a good noticein the, 
circumstances of the case, especially as he 
found. that the defendant Companies came to 
know of the claim in less than six months’ time 
and had no difficulty in traning the goods. 

This decision of the learned Subordinate 
Judge appears to be erroneous. In the. 
first place, clause 17 does not in any way 
limit the requirements of section. 10 ‘of 
the Carriers Act, 1865. It is entirely 
consistent with that section. Secondly, it 
has bsen held by this Court in British and 
Foreign Marine Insurance Oo. v. India 
General Steam Navigation and Railway 
Company (1) that notice under section 10 
of the Carriers Act must be given. It is 
not enough to say tbat the Company had 
knowledge aliunde of the loss. 

Bat we are met with the objection that 
this is merely a decision. erroneous in law, 
that there is nothing in the procedure of 
the Courts below which warrants our 
interference under section 115 of the Civil 
Procedure Code. In the petition for the 
Rule the question of jurisdiction was 
ingenionsly introducad, buat it is really 
not a question of jurisdiction at all. The 
cases of Amir Hassan Khan vw. Sheo Baksh | 
Singh (5) and Skew Prosad Bungshidhur y. 
Ram Ohunder Haribux (6) make this lear. 
We must, therefore, decline to interfere in. 
revision. The Rule is discharged but in 
the circumstances without costs. 


Rule discarged. 
(5) 11 UC. 6,11 J. A. 287; 43ar. P. CO. J. 559; Rafique 


and Jackson’s P. O No. 83; 6 Ind. Dec. (x. 8.) 760. 
(6) 23 Ind Cas. 977; 41 0. 323. 
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MATHRA DAS V. NIZAM DIN, 
PUNJAB CHIEF COURT. 
FULL BENCH. 
‘Civ Appeat No. 1922 op 1913. 
aut March 22, 1917. 
Presenti—Mr. Justice Chavis, Mr. Justice 
LeRossignol and Mr. Justice 
Leslie Jones. 
MATHRA DAS AND oraers—APPRLLANTS 
; versus 
NIZAM DIN AND OTHERS—— RESPONDENTS. 

Mortgage—Payment of mortgage-money to one of 
several co-morstgagees, whether constitutes complete dis- 
charge—Contract Act (IX of 1872), 8. 38, scope of. 

A payment of the mortgage-money to one of several 
co-mottgagees without the consent of the other co- 
mortgagees is not a complete discharge of the mort- 
gage-debt binding on all the mortgagees. [p. 928, 
col. 2; p. 924, col. 2 | 

Section 38 of the Contract Act does not deal with 
the case of an offer accepted by one of several joint 
promisees but considers only the case of such an 
offer which has been rejected. [p. 924, col. 2.) 

Appeal from the order of the Divisional 
Judge, Sialkot Division, dated the 18th 
June 1913, “— 

FACTS of the case appear from the fol- 
lowing Order of Reference dated thé 22nd 
December 1916:— 

LeRossianot, J. (Jounsrone, O. J. concur- 
ring).—The facts of this case are these. 
Daula mortgaged 84 kanals of land to Gandu 
Shah with possession. Ganda Shah first 
sub-mortgaged his mortgage right for 
Rs. 1,006 to Parshotam Das, this in 1901, 
but in 1907 he sold his mortgage right 
absolutely for Rs. 1,293 to the plaintiffs and 
Musammat Lachhmi, who now represent 
Parshotam Das. Subsequently Daula seld 
50 7/20 kanals, out of the 84 kanals mort- 
gaged, to Nizam Din and the latter, desir- 
ons of obtaining possession of the area 
sold to him and finding the heirs of Par- 
shotam Das at loggerheads, has paid off 
the whole of the mortgage debt Rs. 1,293 
to Musammet Lachhmi, who has given him 
possession of the land. 


The plaintiffs sued to recover possession 


and their suit has been dismissed by the - 


Courts below onthe ground that Musammat 
Lachhmi as one of the joint promisees was 
competent to give a discharge which would 
bind her co-promisees, Plaintiffs appeal to 
this Court, 


The decision turns on the interpretation 
to be placed on the provisions of seation 
“35 of the Contract Aet, The decisions by 
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the High Courts on the point are in con- 
flict, but: before dealing with them, it may 
be mentioned that Mr. Mehr Chand cone 
tended that even if in respect of the pur- 
chase of the mortgage right in 1907 his 
clients and Musammat Lachhmi became joint 
tenants of the right, they had a right to 
fall back on the sub-mortgage of 1901, and 
in respect of that transaction he argued that 
his clients and Musammat Lachhmi as heirs 
of Parshotam Das had separate interests 
and were tenants-in-common of the right, 

In support of his argument te quoted 
Khiali Ram v. Gulab Khan (1), which follow- 
ed Devi Ditta v. Pareman (2), and he extracted 
therefrom the principle that a mortgage 
does not merge in a sale of later date, 
and that when the sale fails, the vendee 
may have recourse to his earlier mortgage, 
as it is the presumption that he had no 
intention to allow the mortgage to be merged 
in the sale. 

Whilst entirely concurring in the con- 
clusion reached in the decision quoted I 
venture to think that the ratio decidend; 
has not’ been quite correctly stated therein, 
for when a mortgage is superseded by a 
sale, the intention of the parties clearly 
is that the mortgage should merge in the 


_ sale, but it is equally their intention that 


should the sale eventually turn out to he 
invalid, the mortgage should be re-habilitat. 
ed, and to such re-habilitation of his mort. 
gage the mortgagee would be entitled on 
general principles of equity. 

However that may be, the point regard- 
ing the different positions of plaintiffs with 
regard to the mortgage of 1901 and the 
sale of 1907 is now taken for the frst 
time and I do not regard it as important; 
In any case, there is no question of the 
failure of the sale of 1907. The cardinal] 
point for decision is whether section 38 
of the Contract Act warrants the concoln- 
sion that one of two joint promisees js 
competent to give the promisor a full dis- 
charge without the concurrence of the other 
promisee, 

In the affirmative the following decisions 
have been cited:—Barber Maran y. Ramana 


(1) 11 Ind. Cas. 392; 34 P. R, 1911; 190 Po R 
1911. jaki 
(2) 71 P. R. 1898, . 
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Goundan (3), Mannava Annapurnamma v. 
Uppala Akkayya (4), Daulat Rain \. Sayad 
Abdul Kasim (5), Kari Ohengamna v. Jatti 
Kristnamnah (6). i 

The Punjab ruling is the earliest in 
date; the question in that case was one 
of limitation, which depended on the answer 
to the further question whether one adult 
joint promisee could grant a discharge which 
would bind the other promisees who were 
minors, 

The Judges who decided the case noticed 
Wallace v. Kelsall (7) and also Steeds v. 
Steeds (8), which considerably impaired the 
first authority, and felt themselves “gome- 
what reluctantly” compelled to hold that 
one joint promisee could give a valid dis- 
charge of the whole contract. The last clause 
of section 38 of the Contraat Act was held to 
justify this conclusion. 

In Barber Maran v. Ramana Goundan (3) 
the facts were parallel with those of this 
case and the ratio decidend: was that because 
section 38, Contract Act, provides that a 
rejected tender divests the promisor of 
responsibility for non-performance, it follows 
that rejection of the tender by one of two 
joint promisees discharges the promisor from 
liability in respect of his promise. This 


appears to be a noxz-sequitur, for the pro- 


misor must redeem his mortgage at some 
time 

Mannava Annapurnamma v. Uppala Akkayya 
(4) approved of the preceding decision but 
the Bench was not unanimous, for the Chief 
Justice wrote a dissenting judgment. 

Kari Chengamna vy. Jatti Kristnamnah (6) 
isa very sbort judgment and the Judges 
without discussion stated merely that they 
were not prepared to dissent from Barber 
Maran v. Ramana Goundan (3). 


Oontra.—nam Chandra v. Goswami Rajjan 
Lal (9) was a case similar to this and the 


(3) 20 M. 461; 7 M. L. J. 269; 7 Ind. Dec. (xN. s.) 


3 

ra 19 Ind. Cas. 12; 36 M. 544; 24 M. L.J. 333; 
13 M. L. T. 268; (1913) M. W. N. 328. 

(5) 60 P. R. 1893. 

(6) 1 Ind. Oas, 219. 

(7).(1840) 7 M.& W. 264 8 D. P. C. 641; 10 L.J. 
Ex. 12; 4 Jur 1064; 58 R. R. 707; 151 E. R. 765, 

(8) :1889) 22 Q, B. D. 537: 58 L. J. Q. B. 402; 60 
L. T. 318: 37 W. R. 378. 

(9) 5 Ind. Cas. 129. 32 A. 164; 7 A. In. J. 99. 
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Court refused to follow Barber Maran v. 
Ramana Goundan (8), distinguishing it on a 
very meagre ground, 

Sitaram v. [Shridhar (10) doubted the 
correctness of Barber Maran v. Ramana 
Goundan (3), but decided the case on grounds 
which did not apply to the Madras case. 

Ahinsa Bibi v, Abdul Kader Saheb (11), 
a partnership case, doubted the correctness 
of Barber Maran v. Ramana Goundan-(3 , 
but held that in any case that desision did 
not cover the case before the Court, which 
was a dispute between the eo-heirs of a 
promises, 

Jagat Tarini Dasi v, Naba Gopal Chaki 
(12) decided merely that when g legal tender 
had been made to one of several promisees 
and refused, the promisor ceased to be liable 
for interest froth the date of the tender. 

In Ramaswamy v. Muniandy Servat (13), 
a Madras case, Barber Maran v. Ramana 
Goundan (3) was absolutely disapproved. 

In Husatnara Begum v. Rahmannessa Begum 
(14), a Calcutta decision, it was held, on 
the ground that persons making an advance on 
the security of a mortgage mast in equity -be 
presumed to have separate interests in the 
money, that payment to one of two joint 
mortgagees does not necessarily operate as a 
discharge of the debt in so far as the other 
mortgagee is concerned. 


Sheikh Ibrahim v. Rama Aiyur (15), a 
Madras ruling, doubted the correctness of 
Barber Maran v, Ramana Goundan (3), and 
Ramjit v. Khemchand (16), (Allahabad) 
disapproved of Barber Maran v. Ramana 
Goundan (3), and found that payment. to one 
of several co-mortgagees did not operate as 
a discharge against the co-mortgagees who 
had not concurred in that payment. 


Thus the balance of judicial opinion is 
decidedly against the principle enunciated in 
Barber Maran v, Raman: Coundan (3). 

My view is that section 45 of the Contract 


AN 


(10) 27 B. 292;5 Bom, L. R. 91. 

(11) 25 M. 26 at p 39 

(12) 24.0 35; 50, L J. 270. 

(13) 5 Ind. Cas. 343: 7 M. L. T. 252: (1910) M. 
W. N. 550; 20 M. L. 1 709. 

(14) 8 Tad. Cas 837; 13 C. L. J. 3: 35 C. 842, 

(16) 10 Ind. Cas. 874; SI M. L. J. 508; (1911) 1 M. 
W. N. 412; 35 M. 685.. 

(16) 23 Ind. Cas. 8, | 
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Act contemplates the existence of joint pro- 
misees, but removes from their condition an 
incident which under the English Common Law 
would attachtoit. In fact it declares that they 
shall be treated as tenants-in-common and 
not as joint tenants of their interest and that 
the principle of survivorship shall not apply. 
Tn this the Statute is in conformity with the 
English equitable rule. 

Section 38, Contract Act, professes to deal 
with an offer of performance only and 
regulates the position of parties to the 
contract in the event of the refusal by a 
promisee of an unobjectionable tender. 

The section provides that in such a case 
the results are: (1) the promisor is not 
responsible for the non-performance; (2) he 
does not lose his rights under the sontraat. 


INDIAN 


But the section nowhere provides ‘for 
the case of an accepted tender and my 
view is that section 88 does not help us at all 
in such a oase, which isentirely outside its 
purview, and that the law to be applied must 
be sought élsewhere. I concur entirely in 
the views expressed by the learned Chief 
Justice in Mannava <Annapurnamma vV., 
Uppala Akkayya (4), which I should like to 
emphasize in one point only. 


He writes: “No doubt the last paragraph 
of the section is general and is not restrioted 
to an offer which has not been accepted, but 
apparently the Legislature were not oon- 
templating the legal consequences of an offer 
which had been accepted, but the legal 
consequences of an offer which has been 
refused.” 


I should like to add that in accordance 
with the accepted principles of interpretation, 
a clause placed as is the last clause of section 
38 is obviously anciliary to the preceding 
clauses and cannot be held to haye a more 
extended purview than theirs. I would para. 
phrase section 38 as follows : — 


Where a legally complete tender has been 
made to the promisee, or- to one of several 
joint promisees, and has been rejected, the 
promisor is‘ not liable to any penalty for non- 
performance. Nor does he thereby lose his 
rights undér the contract, but, of course, he 
must at sometime fulfil the contrast. 


For these reasons, as there is a decision 
of this Court in the contrary sense, I would 
fefer the point toa Full Bench, 
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Mr, Mehr Chand, for the Appellants. 

Messrs. Zra-ud. Din and Niaz Ali, for the 
Respondents. 

JUDGMENT OF THE FULG BENCH, 

The order of reference to this Full Bench 
sets forth in detail the circumstanves 
which have rendered the reference necessary. 

Briefly put, the facts are:— 4 

1. One Daula mortgaged with posses- 
sion 84 kanals of land to Gandu Shah. 

2. In 1907 Gandu Shah sold his mort- 
gage right for Rs. 1,293 to the plaintiffs and 
Musammat Lachhmi. 

3. Next Daula sold 50-7/20 kanals ont of 
the mortgaged area to Nizam Din, who 

4, paid the whole mortgage-debt of Rs. 
1,293 to Musammat Lachhmi and so secured 
possession of the area transferred to him by 
his sale-deed. 

The plaintiffs who vere not paid any 
portion of the Rs. 1,293 sue as mortgagees 
to recover possession of the land from 
Nizam Din. 

The point referred to us is whether a 
payment of the mortgage-money to one of 
several co-mortgugees without the consent 
of the other co-mortgagees is a complete 
discharge of the mortgapge-debt binding on 
all the mortgagees. 


The Counsel for parties haye added before 
us very little to what is contained in the 
order of reference. 

Appellants’ Counsel has repeated the 
arguments used in the order, and has 
pointed out that the plaintiffs are not the 
promisees but the transferees of the pro- 
misees and, therefore, are in the seme position 
as heirs of one promisee, whilst respond- 
ent’s’ Counsel used the argument that where 
Barber “Maran v. Ramana Goundan (3) had 
not been followed, it had been distinguished 
and, therefore, any doubts cast on the sound- 
ness of Barber Maran v. Ramana Goundan 
(3) were mere obiter dicta. He failed, how- 
ever, to establish any essential difference 
between heirs of a promisee and transferees 
of a promisee. 

Section 38 of the Contract Act does not 
strictly speaking cover the facts of the case 
before us, for Nizam Din is not the promisor, 
he is the transferee of the promisor who is’ 
Daula, similarly the plaintifs are not oo- 
promisees, but transferees of the promisee 
who is Gandu Shah. i 

However, we may assume that the prin- 
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ciples regulating the mutual position of pro- 
misor and promisese apply also to the trans- 
ferees of: those persons, subject always to 
well recognised equitable considerations, 
We now come to the real point in dispute, 
which is: “Does section 38 cover the case 
of. payment made to and accepted by one 
co-promisee without the consent of the other 
promisees?”’ 

Onr answer is, that on the assumption 
that the parties to this dispute are in the 
same positions respectively as a promisor 
and joint promisees, section 33 of the Con- 
tract Act coutemplates and prescribes the 
results of only a rejected, not of an accept- 
ed, offer of performance. 

We adopt the view and the reasoning 
set forth by the learned Chief Justice in 
the Mannava Annapurnamma v. Uppala 
Akkayya (4), which view was acted upon 
in a later Madras judgment reported as 
Ramaswamy v. Muniandy Servat (13). 

We have carefully considered the opposite 
view adopted by the other Judges who 
were parties to Mannava Annapurnamma vV. 
Unpala Akkayya (4). 

They appear to have been influenced by 
the following considerations:-— 

“It is difficult to impute an intention to 
the Legislature that the promisor was entitled 
to make the offer though the promisee was 
not entitled to accept it and, therefore, the 
promisor cannot be held liable to pay over 
again to the other promisees what he has 
already paid,” . 

The conclusion is certainly, we suggest 
with all deference, not justitied by section 
38 of the Contract Act and it does not 
follow that because A is entitled to take a 
certain step in regard to one person, the 
rights of other persons not concurring in 
that step are affected thereby. Again, 

“the debtor owing money to several joint 
promisees = ki i = 
feel the greatest difficulty in discharging his 
obligation if he should not be allowed to 
make a bona fide pay ment to any one of them.” 

What difficulty there would be in such 
a case is not insuperable; after all, all 
complex transactions involve some difficulty 
and section 38 of the Contract Act has 
been devised to relieve the debtor in the 
case contemplated of any loss that might 
acorne to him by the refusal of his creditors 
to giye him a joint discharge, 


would . 


In any oase it is not for us to guess at 
the intention of the Legislature in a case 
for which it has not specifically provided, 
and with all deference we mu-t hold that 
the majority deeision in Manuara Anna- 
purnamma vy Uppala <Akkayya (4) constitutes - 
an unwarrantable extension of the law. 

In short, our answer to the case referred 
is that section 32 of the Contract Act does 
not deal with the case of an offer accepted 
by one of several joint promisees, but con- 
siders only the case of such an offer 
which has been rejected, 

Answer accordingly. 


ONE RENE 


a 


CALCUTTA HIGH COURT. 
ÅPPEAL F OM APPELL TE Decree No. 1197 
Le 1914. 

April 2, 1917. 

Present:—Mr. Justice Fletcher and 
Mr. Juatice Smither. 
PRASANNA KUMAR BHATTACHARJEE 


— PLAINTIFF —APPELLAST 
Versus 
IBRAHIM MIRZA AND OTHERS — DEFENDANTS 
— RESPONDENTS. 


Civil Procedure Code (Act F of 1908), O. XXI, 
rr. 92, 93—Huvecution ~Sale—Judgment-debtor having 
no saleable interest— Purchaser, suit by, for refund of 
purchase-money, maintainability of. 

A purchaser in execution of a decree can .by a 
regular suit obtain a refund of the purchase-money 
paid by him on the ground that the judgment-debtor 
had no saleable interest in the property atthe time 
it was putup to sale. The remedy of such a pur- 
chaser is not limited to making an application for 
the purpose under the terms of the Civil Procedure 
Code. [p. 927, col. 1.] 

‘the suit is maintainable even hangi the plaintiff 
does not ask to set aside the auction- sale, [p. 927, 
col. I 

Appeal against the dearee of the Sub- 
ordinate Judge, Murshidabal, dated the 4th 
February 1914, affirming that o' the Munsif, 
Lalbagh, dated the 12th May 19 3. 

FACTS material to the report will appear 
fram the following extracts from the jadg- 
ment of the lower Appellate Court: — 

‘This appeal arises.out of a suit brought 
by the plaintiT appellant to recover possession 
of some lands or in thoalternative to re- 
cover the purchase-money with interest from 
the decree-holder. 

Defendants Noa, 4 anil 5 were in posseg.- 
sion of the disputed lands as their ocon., 
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parcy holding which was not transferable. 
They mortgaged that holding to the defend- 
ant No. 3 who reco:ered a mortgage-decree 
and in execution thereof caused the sale 
of the holdizg, which the plaintiff-appellant 
purchased on the 17th March 1911, and 
when he sought to get actual possession of 
the holding, he was successfully resisted by 
the defendant No.2; Defendant No, 1 is 
the landlord and he in exeoution of the 
rent decree against the defendant No. 5 
purchased the land in suit on the 15th 
March 1906 and has beer in possession 
therecf. He was the principal contending 
party. 


The Munsif dismissed the suit, holding 
that the plaintiff did not acquire any right 
by his auction-purchase against the de- 
fendant No.1, as the holding wasa non- 
transferable one; then as to the plaintiff's 
dlaim for the refund of the purchase-money 
against the defendant No. 3, he has held 
that in the absence of fraud the plaintiff's 
ohly remedy is to apply to set aside the 
-sale and to recover back his purchase-money, 
when the judgment-debtor had no saleable 
interest at all. 


It was next contended that the plaintiff 
was entitled to get back his purchase-money 
by suit, and not only by application, if the 
judgment-debtor had no saleable interest, 
All the High Courts are not uniform on 
this point, but that much is settled law 
that until the sale is set aside on the 
ground that the judgment debtor had no 


saleable interest, the anction-purchaser can-. 


not get back the refund of the purchase- 
money. So without entering into the diffi- 
cult question whether outside the provisions 
of the Civil Procedure Code, an aaction- 
purchaser has any right to recover the 
‘purchase-money merely by showing that 
the judgment-debtor had no saleable interest, 
1 hold that as the plaintiff in his present 
plaint did not ask for setting ‘aside the 
sale and as the sale has not been set 
aside, thé plaintiff is not entitled to get 
back the purchase-money. If the sale were 
set aside, then the defendant No.3 might 
realise his dues from the other properties 
of the defendants Nos. 4 and 5, but as 
the sale was confirmed and the decrée was 
satisfied, it will not be equitable to make 


him liable to pay back the purchase-money 


to the execution purchaser. 

Thus both the grounds fail and I agree 
that the suit was rightly dismissed by the 
Munaif. 

Hence ordered that the appeal be dismissed 
with costs.” 

Babu Brajendra Nath Chatterjee, for the 
Appellast.—I do not olaim tn get the pro- 
perty, because it was an occupancy holding 
which was not transferable by custom and 
had been before my purchase sold away in 
execution of a rent-descree. But why should 
I not get a refund of the purchase money 
if [ could establish that the judgment debtor 
had no saleable interest in the property at 
the time it was put up te auction-sale in 
execution of the mortgage-decree against 
him? The remedy provided for by Order 
KAT, rule 93, Civil Procedure Code, is not 
exhaustive. That remedy is limited to those 
eases, in which a sale is set aside under 
Order AXI, rule 92. An application for 
setting aside a sale under that rule must 
be made within a limited time. Suppose 
the purchaser does not know that the 
judgment-debtor had no saleable interest 
in the property until long after the limi- 
tation period for setting aside the sale 
under rule 92 has expired. What shonld 
he do then? Should he be deprived of 
the property as well as of the money te 
paid for the purchase? That would be 
inequitable and unjust. He referred to 
Hart Doyal Singh Roy v. Sheikh Samsuddin 
(1), Nityanund Roy v. Juggat Chandra Guha 
(2), Surendra Nath Ghose v. Bent Madhab 
Misra (3), Jotindra Mohan Tagore v. Mahomed 
Basir Chowdhary (4', Ram Kumar Shaha y. 
Ram Gour Shaha (51. l 


As regards the reasoning of the Sub. 
ordinate Judge that my client, the plaintiff, 


‘could not get a decree for the refund of 


the purchase-money because he did not 
ask in the plaint for setting aside the 
auction-sale, I submit, itis wholly unsound’ 
The very fact that the plaintiff asked for 
the refund of the purshase-money necessarily 


(1) 5 C. W. N. 240. 
(2) TO. W. N. 103. 
(3) 10 C. W. N. 274, 
(4) 32 C. 332, 
(5) 2 Ind. Cas, 559; 37 0. 67; 13 C. W., N. 1083. 
0, L. J. 558. A 
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implied that the sale at which he purchased 
should be set aside. If the sale stands 
then there could be no question of refund. 
Moreover the sale being, according to the 
plaintiff’s ` contention, a void sale, how could 
the plaintiff ask for setting it aside, when it 
was a nullity ? 

Babu Krishna Kamal Moitra (with him Babu 
Gagan Chand Boral for Maulvi A. K. Fazlul 
Hag, and Babu Biraj Mohan Majumdar), for 
the . Respondents. —The plaintiff cannot 
maintain this suit, as the sale has not been 
set aside by order of any Court and as 
the plaintiff has not asked for setting it 
aside. The sale of an occupancy holding in 
execution of a mortgage-decree against 
the -ryot may not be wholly void. The 
landlord might recognize the purchase. So 
that the purchaser could not say that the 
judgment-debtor had no saleable interest in 
the property sold. Moreover, I would submit 
that a regular suit for a purpose like this 
does not lie, 

. He referred to Shanto Okanda Mukerji 
v. Nain Sukh (6), Haro Chandra Poddar v. 
‘Umesh Chandra (7), Munna Singh v. Gajadhar 
Singh (8), Pachayappan‘ v. Narayana’ (9), 

fhe right to a refand of the purchase- 

money is given by the Civil,, Procedure 
Code, and it,must be, enforced duder the pro. 

visions of that Code by an application. under 
Order XXI, rule 93.: There is.po warranty 
of title at an execution sale, and the pur- 
chaser purchases the property at his own risk. 

So he cannot maintain a regular suit for the 
refund of the purchase-money if his purchase 
turns out to be invalid. 

[Fuerousr, J.—Is not, there an implied 
warranty of title in a Court sale ? | 

Under the Transfer of Property Act and 
the Contract Act, there is a warranty of 
title by the seller, bat the provisions of 
those Acts do not apply to an involuntary 
sale in execution of a decree. In some of 
the cases referred to by my learned friend 
‘on'the other side, there was a prayer in the 
plaint for setting aside the sale, but in the 


(6) 28 A. 355 at p. 356; A. W. N. (1901) 101. 
(7) 5 Ind. Cas. 39; 14 C. W. N. 71; 11 0, L, J. 20. 
(8) 5 å. 577 at pp. 580, 581; A. W. N. (1883) 130; 
B Ind. Dec. (N. s.) 491. 
(9) 11 M. 269; 12 Ind. Jur. 92, 381; 4 Ind, Dec. 


(x. 5.) 187, 


present suit there is nosuch prayer in the 

plaint, Therefore those oases are distinguish- 

able. e. 
JUDGMENT. 

FLETCSER, J.—This is an appeal by the 
plaintiff against a decision of the learned 
Subordinate Judge of Berhampur, dated the 
4th February 1913, affirming the decision 
of the Munsif of Lalbagh. The plaintiff 
brought the suit asking, first of all, for 
possession of a certain occupancy | holding 
which he had bought at a sale in execution 
held under a decree founded on a mortgage. 
In the alternative, he asked that, in the 
event of his not being able to recover 
possession of that land, he might be allowed 
to recover back the money that he had 
paid for the purchase of the, land.. The 
first defendant, who was a 0a- sharer-land- 
lord, resisted the plaintifs claim ‘on the 
ground that he was a purchaser of .the 
property under a rent-decree and that, 
therefore, the plaintiff could have no right 
as against a person claiming under a rent- 
decree. The learned Judge found that 
portion of the case against the plaintiff 
and there is no.appeal here with reference 
to that, namely, that the first defendant 
is not lable to be ejected by the plaintiff 
ashe’ clairs fo hava purchased the, Property 


in execubior ‘Of a rent- decree. 


With ‘regard ‘ to thé’ other point, enna 
as to whether or not the judgment-debtor 
at the time the plaintiff purchased the 
property had any saleable interest, and 
whether, if the judgment-debtor had no 
saleable interest, the plaintiff is entitled to 
recoyer back his purchase-money in this suit, 
the case has been dismissed by the learned 
Judge. The learned Judge in the primary 
Court found quite elearly that the 
judgment-debtor had no saleable interest 
at the date of the sale to the plaintiff, 
The lower Appellate Court seems to have 
adopted the same view, and in fact, it is 
impossible to read the rest of the judg- 
ment of the learned Sitbordinate Judge 
except on the footing that’ the judgment- 
debtor had no saleable interest.’ But the 
learned Judge in, the lower’ ‘Appellate 
Court declined to decree the suit on. the 
ground that even if a separate suit could 
be maintained to recover the money which 
the plaintiff had given for the purchase 
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of the property, he did not ask to set 
aside the sale and that, therefore, he could 
not recover the money. ‘That obviously 
cannot be right. The mere fact that. the 
plaintiff asked for his money back but 
did not ask for the sale being set aside 
cannot bar his right. In fact, itis quite 
absurd that he should ask to set aside 
the sale when the Judge found that there 
was nothing to pass because the judgment- 
debtor had no interest in the property 
and, if the plaintiff had no interest, 


why he should go through the farce of 


asking the Court to set aside the sale? l 

© The only point in this oase is whether 
a suit of this nature does lie. Appa- 
rently, all the High Courts in India seem 
to agree that a suit of this nature does 
lie. It is sutficient to refer to the decision 
of this Court in the case of Ram Kumor 
Shaha v. Ram Gour Shaha (5). There are 
cases also in the other High Courts in 
But it- has been 
objected that those decisions related to 
applications under the provisions of the 
old Code'‘of Oivil Procedure, and that, 
under the new Code, there has been a change. 
The authorities that have been cited show 
that that is not so, In the case of Rustomji 
v. Vinayak Gangadhar (10), which was clearly 
a Gage ‘under thè- new Code, the Court held 
expressly that a suit would lie under the 
provisions of the Code of Civil Procedure 
(V of 1908). A similar view has been 
taken in ‘the case of Muhammad Najib Ulah 
v. Jat Narain (11). The cases seem to 
establish that a suit of this nature does 
lie and that the purchaser in execution is 
not limited to making an application under 
the terms of the Civil Procedure Code. 
If that is so, and the learned Vakil who 
appears for the contesting defendants has 
not challenged that it is not so. The case 
seems to- bea perfectly simple one because 
all that ‘the learned Vakil has attempted 


‘to urge ‘is that’ ib is not established that 


the -judgment-debtor had no saleable in- 
terest; and, if -he had no saleable interest, 
I gather from the learned gentleman’s 
argumentethat he did not deny that the 


` plaintiff would be entitled to recover back 


the money paid by him in those executicn 


(10) 7 Ind. Cas, 953; 35 B. 29; 12 Bom, L. R. 723. 
(11) 26 Ind. Cas, 59; 36 A. 529; 12 A. L. J. 908. 
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proceedings, That apparently is the only 
matter in this case. As I have already 
said, 1 think the learned Subordinate 
Judge, although he has not stated 80 in 
express terms, did mean to find, and hig 
judgment is only consistent with that view 
that the judgment-debtor had no saleable 
interest in the property. Therefore, in my 
opinion, the plaintiff is entitled to recover 
back the money paid by him to the 
decree-holder in the sait brought on the 
mortgage and in execution of which he pur- 
chased the property. 

I think the decree of the learned Sub- 
ordinate Judge in the lower Appellate Court 
ought to be varied and in lieu of the 
decree dismissing the plaintiff’s suit in toto 
a decree ought to be passed against the 
defendant No. 3, namely, that the defend 
ant No. 3 should be ordered to pay to 
the plaintiff the sum of Rs. 50 together 
with interestat the rate of 6 per oent per 
annum from the 17th March 19]] ‘until 
realisation. The defendant No, 3 must 
pay to the plaintiff his costs not only in 
this Court but also in the lower Courts 
The appellant must pay to the other 
defendants, who Lave appeared and against 


whom the appeal has not been pressed 
their cogts in this Court. We do not 
disturb thé order of costs made in the 


lower Appellate Court in favour of these 
last mentioned defendants, 
SMITHER, J.—I agree, 


Decree varied, 


PUNJAB CHIEF COURT. 

Seconp Civit APPRAL No, 2119 or 1913. 
March 22, 1917. 
Present:—Mr. Justice Chevis and 
Mr. Justice Leslie Jones. 
CHUHAR anp OTHERS—~ PLAINTIFF §—— 
APPELLANTS 
VETSUS 
Musammat JAS KAUR anp OTHERS —- 
DEFENDANTS— RESPONDENTS, 

Appeal, second—Acquiesvence, question of—Custom 
—Adoption—Acquiescence, effect of —Estoppel—Status 
of person, dispute as to--Burden of proof. 

_ The question of acquiescence is a matter of legal 
inference to be drawn from the facts proved in the 


case and can be taken up in second 
aa p nd appeal, Lp. 928, 


928. INDIAN 


CHUHAK V, JAS KAUR. 


Where in consequence of the attitude taken up 
by the collateral heirs of the adoptive father the 
adopted son has been brought up as a member of the 
village community to which his adopted father be- 
longed and has always been recognised as such, the 
collaterals are estopped fron: challenging the validity 


of the adoption. [p.°929, col. 1.] 

In cases which involve the status of individuals, 
those who challenge such status must show that they 
have not by their own conduct led the person con- 
cerned to imagine that his stafus was accepted by 
tbem. In this respect there is a cousiderable 
difference between cases of, say, mortgage and the 
like and cases of alleged adoptions, the legitimacy of 
children and the validity of marriages. [p. 929, col. 1.] 


Second appeal from the decree of the 
Divisional Judge, Jullundur, dated the llth 
August 1913. 


Mr. Bent Parshad Khosla, for the Appel- 
-lants, 

Bakhshi Tek Chand, for the Respond- 
ents, 


JUDGMENT.—In 1900 Gujar, a sonless 
Jat of the village of Punnian in the 
Nawashahr Tahsil of the Jullundur Distrist, 
executed a registered Will under which he 
bequeathed all his property to Waryama, 
the son of his daughter whom he described 
as his adopted son. In 1907 he had half 
of his land mutated by way of gift in 
Waryama’s favour, Gujar died in 1912 when 
Waryama cbtained mutation of the other 
half of the property. The present suit was 
instituted on the 3rd August 1912 by the 
collaterals of- Gujar who challenge the 
alienation in favour of Waryama. It is 
declaratory in form because two widows 
of Gujar are still alive. 

The first Court framed five issues and 
decided on four of them (1) that the bulk 
of the property in suit is ancestral; (2) that 
Waryama was adopted by Gujar; (3) that 
the plaintiffs were estopped by reason of 
their acquiescence from contesing the adop- 
tion and (4) that the suit was barr.d 
by time. (There: was no finding as to the 
remaining issue whether the adoption was 
valid according to custom). On these find- 
ings the suit was dismissed. The plaintiffs 
appealed to the Divisional Jadga of Jullundur 
who again held that the adoption was 
proved, that the plaintiffs were estopped 
by reason of their acquiescence and that 
the suit “was barred by time. In the 
grounds sf appeal to that Court no reference 
was made to the failure of the first Court 
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to come to the desision soncerning the 
validity of adoption. 

The plaintiffs have now preferred a second 
appeal to this Court. 

The fact of the adoption is nota point 
whish can now be questioned, though we 
may remark that it was very fully estab- 
lished. It is, however, open to the plaint- 
iffs-appellants to question the finding as to 
acquiescence on second appeal, as that is 
a matter of the legal inference to ba drawn 
from the facts proved in the case, vide 
Bent Ram v. Kundan Lal (1). 

The facts proved in this case are that 
Waryama was adopted as an infant some 
time before 1892 and was brought from his 
paternal village of Phalphota in the Phillour 
Tahsil to live with his adoptive father in the 
Nawashabr Tahsil. In 1892 when Gaujar 
celebrated a betrothal of Waryama, some of 
the plaintiffs (all of whom are adults) or- 
their predecessors paid neondra to Gujar. 
The same thing occurred again on the occasion 
of the second betrothal of Waryama in 
1903. When on the death of Gujar a question 
of succession to the lambardari appointment 
arose, two of the plaintiffs admitted that 
Waryama.was the adopted son of Gujar 
and though they urged that an adopted 
son was not entitled to succeed to a 
lambardart appointment, they did not contend 
that the adoption was invalid. It was not 
until this suit was brought that the validity 
of, the adoption was ever questioned. If the 
plaintiffs had ever seriously thought of 
contesting the adoption and had gone to 
the length of consulting any lawyer with 
the object of bringing a suit to challenge it, 
they would have been told thata suit for 


.declaration that an alleged adoption is invalid 


or never took place must be brought 
within six years from the time when the 
alleged adoption becomes known to the 
plaintiffs and that even if they waited 
until the death of Gujarand then brought 
a suit for possession, they sould not succeed 
unless they were ableto get the adoption 
set asids and that Artisle 118 of the 
Limitation Act would still be applied. It 
was not until the publication pf Surjan 
Singh v. Kharak Singh (2), which followed 


(1) 21 A. 436; 1 Bom. L. R. 400; 3 C. W. N. 502; 26 
L A. 58:7 Sar. P. O. J. 523; 9 Ind. Dec. (X. 8.) 1022, 
(2) 96 P. R. 1903; 79 P, W. R. 1995. 
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Tirbhuwan Bahadur Singh v. Rameshar 
Bokhsh Singh (8) that it was understood 
in this Province that Article 118 of the 
Limitation Act does not apply to suits for 
possession. 

. The natural father of Waryama died. in 
1915. Counsel for the appellants has stated 
that Waryama has succeeded to his sbare 
in the property of his natural father, but 
the facts which he does not deny are that 
when the matter came up for mutation the 
mother of Waryama claimed that her other 
three sons should alone get mutation, and 
that Waryama himself made no claim. 
The Tahsildar granted mutation to Waryama 
along with his brothers, but mutation 
confers no rights and his succession to a 
share in the property of his natural father 
may yet be challenged. 


Thus since kis infancy Waryama has been 
brought up in the belief that he was the 
validly adopted son of Gajar and that he 
would succeed to Gujar’s property. His 
situation in his original family has become 
so altered that even though he might 
succeed ina contest regarding his right to 
share in the property of his natural father, 
it would be impossible to restore him to 
the position he would have enjoyed if he 
had been brought upin his community of 
origin. Similarly Gujar was allowed to 
continue until the date of his death in 
the belief that bis adoption of Waryama 
would not be questioned by his collaterals, 
He Lad a right as well as a desire to adopt 
_ ason and if those collaterals had ever 
suggested tkat according to custom it was 
not open tohimto adopt the son of his 
daughter and had given any indication that 
they would challenge ‘that adoption, it 
would have been open to him to adopt some 
other person to whose adoption no such 
objection could have been taken. 

The facts in this case are very similar to 
those discussed in an unpublished ruling of 
a Division Bench of this Court (Case No. 
1894 of 1913), in which it was held that 
where in conseqnence of the attitude taken 
up by the collateral heirs of the adoptive 
father the adopted son had been brought 


(3) 28 A. 727,34. L. J. 693; 10 C. W. N. 1063; 8 
Bom. L. R. 722; 16 M. L, J. 440; 40. L.J. 403; I M, 
L, T. 265; 9 O. C. 377; 33 I. A, 156 (P.C). 
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up asa member of the village community 
to- which his adopted father belonged and 
had always been regarded as an adopted 
son, it would be grossly inegnitable to allow 
the plaintiffs to contend that the original 
adoption was invalid by custom. The learned 
Judges went on to remark as follows: “No 
doubt mere silence itself cannot give validity 
to an invalid transaction, but in cases which 
involve the status of individuals those who 
challenge such status must show that they 
have rot by their own conduct led the 
person concerned to imagine that his 
status was accepted by them. In this respect 
there is a considerable difference between 
cases of, say, mortgage and the like and 
cases of alleged adoptions, the legitimacy 
of children and the validity of marriages, 
The passage at page 773 of Ameer Ali and 
Woodroffe’s Evidence Act which deals with 
estoppel in cases of invalid adoptions is 
very relevant to the present case and we have 
no hesitation in accepting the propositions 
there laid down.” 

We entirely endorse the views thus ex- 
pressed and from the whole facts before us 
we draw with complete confidence the 
inference that the plaintiffs acquiesced in the 
adoption of Waryama by Gujar and we hold 
that they are now estopped from contesting 
its validity. l 

In view of this finding itis unnesessary 
to discuss the question of ‘limitation, The 
appeal fails and is dismissed with costs. 

Appeal dismissed: 


CALCUTTA HIGH COURT. 
Civie Rote No. 700 or 1915. 
July 10, 1916. 
Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. i 
KSHETRA NATH BHUIYA— PLAINTIpE— 
PETITIONER 
versus J 
Sreemutty KALI DASI DASI— >” 
Derenpast—Opposite PAKET, = 
Provincial Small Cause Courts Act (IX of 1887), s. 
16, Sch. FI, ef. 81—Civil ‘Procedure Code (Act F of 
1908 , O. XLVI, rr 6, 7—Suit to recover specific sum of 
anoney—Suit for accownuts -Jurisdiction of Small Caus 
Court- Dowbt—Reference to High Court, i 
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KSHETRA NATH BRUJYA t, KALI DASI DASI. 


Plaintiff sued defendant in the Court of a Munsif 
to. recover.a specific sum of money due on account 
of salary and house rent, and added that if the 
correctness of the amount was questioned the amount 
due might be determined on examination of the 
accounts. The defendant pleaded that the suit was 
cagnigable by a Court of Small- Causes, and the 
Munsif ordered the plaint to be returned to the plaint- 
iff for presentation to the proper Court. The plaint 
was then-presented in the Court of Small Causes, but 
the Judge of the Small Cause Court held that the 
suit was not cognizable by him and returned the 
plaint for presentation to the proper Court: 

Held, (1) that the suit was one for the recovery of 
money and not for accounts and was cognizable by 
the Small Cause Court; [p. 931, col. 1.] 

(2) that the procedure adopted by the Small 
Cause,Court Judge was wrong, inasmuch as if he 
entertained a doubt as to the forum in which the suit 
should be instituted, he should’ have referred the 
matter to the High Court for decision under rule 6 of 
Order XLVI of the Civil Procedure Code, and that if 
he was so confident of the correctness of his view as 
to entertain no doubt whatsoever in the matter 
within the meaning of rule 6, he might have sent the 
record to the District Judge with a request that 
action might be taken by him under rule 7 of Order 
XLVI  [p. 931, col. 1.] 

A suit for the recovery of a specific sum of money 
does not assume the character of a suit for accounts 
merely because in the determination of the question 
in controversy accounts may have to be examined. 
fp. 931, cols. 1 & 2.) 

‘There cannot in essence be a suit for accounts by a 
plaintiff against a defendant, unless the defendant is 
under a liability to render accounts to the plaintiff. 
(p..931, col. 2.] 

Rule against the order of the Munsif, first 


‘Court, Jessore, in Title Suit No. 1180 of 
- 1913. C y 

Babu Hirendra Nath Gaongully, for the 
Petitioner. 

JUDGMENT.—We are invited in this 
Rule to determine the forum where the 
plaintiff can obtain relief in respect of his 
claim. The plaintiff sues to recover from 
the defendant a sum of Rs. 466. He asserts 
that he was .entitled to get Rs. 448 for 
salary, Rs. 367 as money borrowed for 
the benefit of the defendant, and Rs. 76 
as house rent, that is, Rs. 891 in the 
aggregate; he then allows credit for 
Rs. 425 and claims to recover Rs. 466. The 
plaint adds that if the correctness of the 
amounts is questioned, the amount due 
may be determined on examination of the 
accounts. ‘The suit thus framed was in- 
stituted in the ‘Court of the -Munsif of 
Jessore onthe Hth December 1913. . Sum- 
mons way served upon the defendant in 
due course. She entered appearance and 
pleaded that the suit was cognizable by 


‘we do not know whether 


- order stood, 


INDIAN OASES. | [1917 


the Court of Small Causes and was conse- 
quently not -triable by .the Munsif under 
section 16 of the Provincial Small .Cause 
Courts Act. An issue was thereupon raised, 
whether the suit was cognizable by a Conrt 
of Small Causes, The Munsif came to the. 
conclusion that the suit was so cogn zable, 
and, on the 23rd December 1914, returned 
the plaint to the .plaintiff for. presentation . 
to the proper Court. The plaint so returo- . | 
ed was presented in the Court of Small 
Canses at Jessore on that very day. Sum- . 
mons was again served upon the defend-. . 
ant, who appeared and filed a written 
statement on the 12th April 1915. As 
that written statement is not before us, 
objection was 
taken by the defendant to the jurisdiction 
of the Small Cause Court to entertain the 
suit. It is plain that on the principle that 
no litigant is permitted to take up in- 
consistent positions in Court, such objec-. 
tion could not haye been taken by her, 
for at her instance the Munsif bad held 
that the Small Cause Court and that 
Court alone had jurisdiction to entertain 
the suit. We find, however, the following 
order recorded by the Small Cause Court 


Judge on the 23rd: April 1915: “This ` 
Court has no jurisdiction. Return: for 
presentation to the proper Court.” The- 


Small Canse Court Judge does not assign, 
it will be observed, any reasons in sup- 
port of his conclusion, he makes no endeavour 
to meet the grounds assigned by the 
Munsif in support of his order. The 
plaintiff took the plaint again to the 
Court of the Munsif and filed it on the 
same day. On the 2nd June 1915 the 
Munsif beld, and, in our opinion, very pro- 
perly held, that so long as his previons 
he could not entertain the 
suit. Accordingly he returned the plaint 
to the plaintiff a second time’ for presenta- 
tion to the proper Court. ‘The plaintiff 
thereupon applied to this Court and ob. 
tained the Rule now under consideration; 
his prayer is that either the Munsif or 
the Small Cause Court Judge be directed 
to entertain and try his suit which was 
instituted more than two anda half years 
ago. 


Before we determine the question of 
the forum of the suit, we cannot but 
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observe that the Subordinate Judge should 
never have followed the procedure he 
adopted to the manifest harassment of the 
plaintiff. He should have taken action 
„under rule 6 or rule 7, Order XLVI, of the 
‘Code. Rule 6 provides that where, at 
any time before judgment, a Court in which 
a suit has been instituted doubts whether 
the suit is cognizable by a Court of 
“Small Causes or is not so cognizable, it 
may submit the record to the High Court 
with a statement of its reasons for the 
doubt as to the nature of the suit. The 
Munsif had held, in a carefully written 
judgment, that the suit was cognizable, 
-not by his Court, but by the Court of 
. Small Causes. If the Judge of the Court 
of Small Causes was of a different 
` opinion, he might reasonably have entertained 
a doubt as to the forum where ths suit 
should be instituted and thus referred the 
matter to this Court for decision. On the 
other -hand, if the Small Cause Court 
Judge was so confident of the correctness 
of his view as to entertain no doubt what- 
soever in the matter within the meaning 
.of rule 6 (1), ho might, at any rate, have 
sent the record to the District Judge 
«with a request that action might be taken 
by him under rule 7. The‘ lamentable 
resultof the course adopted bythe Small 
Cause Court Judge has been that the 
plaintiff has been driven from Court to 
Court and has not been. able yet to ob- 


tain trial of his suit. on the merits, while. 


his summary order leaves us even now 
entirely inthe dark as to the grounds for 
his view of the scope and nature of the 
suit. 


As regards the nature of the suit, we 
are clearly of opinion that the view taken 
‘by the Munsif is correct. The suit, as 
already stated,is for recovery of money 
‘and is, prima facie, cognizable by a Court 
of Small Causes. Reliance, however, ap- 
pears to have been placed before the 
Munsif on clause 81 of the Second Schedule 
to the Provincial Small Cause Courts Act, 
‘which excludes from the jurisdiction of 
Small Cause Courts a suit for accounts. In 
our opinion, the present snit ‘cannot be 


properly described as a suit for accounts. . 


A suit for the recovers of a specific sum 
*of money does not assume the character of 
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a suit for accounts, merely because in the 
determination of the question in contro- 
versy accounts may have to be examined. 
This has been pointed out ina long series 
of desisions, amongst others in Hansraj v. 
Ratni (1), Konduru Runga Reddi y. Subbiah 
Selty (2), Sankara Reddy v, Errama Reddi 
(3), Kailas Chandra v. Kiranenda Ghosh 
(4), Maroti v. Balaji (5), Kadar Rowther 
y. Vencatachellapathy Chetty (6), Indar Mal 
y. Baldeo Das (7) and Malaya Pillai Nadan v. 
Venganan Chetty (8). There cannot in 
essence be a snit for accounts by the 
plaintiff against the defendant, unless ‘the 
defendant is under a liability to render 


accounts to the plaintiff. This was re- 
.cognized inthe cases of Chidrie Xristappa 
v. Stddamsetti Yamanappa (9), Varada- 


rajulu Chettiar v. Pattra Narayanaswamy Chetty 
(10) and Krishnaswami Atyangar v. Poovanna- 
Nadar ( 1’. In the present case, there 
is no allegation that the defendant is 
under a liability to the plaintiff to render 
accounts in the well-known technisal-sense 
of the term. We are ‘accordingly of 
opinion that this isnot a suit for accounts 
and is cognizable by a Court of Small 
Causes. 
The result is that this Rule is made 
absolute, the order of the Small Cause 
Court Judge, dated the 23rd April 1915, 
is set aside and the case is remitted to. 
him iu order that he may take cognizanse 
of it and try it on the merits. The 
plaint which has been filed in this Court 
will be received here and transmitted to 
the Small Cause Court Judge. As .the 
application has not been contested by the 
defendant, there will be no order for 
costs. 


Rule made absolute. 


(1) 27 A. 200; A. W. N. (1904) 227. 

(2) 28 M. 394. 

(3) 4Ind. Cas. 618; 19 M. L. J. 113. 

(4) 10 Ind. Oas. 888; 24 O. L. J, 187. 

(5) 14 Ind. Cas. 786; 8 N. L. R. 36. 

(6) 14 Ind. Cas. 573. 

7) 23 Ind. Cas. 424, 12 A. L. J. 230, 

5) 24 Ind, Cas, 764; 1 L, W. 180. 

(9) 18 Ind. Cas. 159; 11 M. L. T. 18; (1912) M, 
W. N. 36. 

(10 20 Ind. Cas. 518; 24 M. L. J. 693; 14 M. L. T, 
48; (1913) M. W. N. 878. 

(11) 28 Ind. Cas. 955. 
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LEER BIBI t. GHANAN DIN. 


PUNJAB CHIEF COURT. 

‘ Seconp Civit Appeat No. 1363 or 1915.. 
February 14, 1917. 
Present:—~Mr, Justice Shah Din. 
Musang ai MEHR BIBI—Peaintiry— 

APPELLANT | 


VErSUS 
CHANAN DIN AND oruers—Derenpaxts— 


RESPONDENTS. 
Nah anak Law—Guardian of lunatic—Mother— 
Sale of lunatics property by de facto guardian— Widow, 
right of, to set aside sale—Limilation, commencement of 
Cause of action, accrual of. 

Under the Muhammatdan Law the mother of a 
lunatic is not his legal guardian. |p 923, col. 1.) 

A sale of the property belonging toa Muhammadan 
lunatic made by his de facio guardian is invalid, 
even if the sale is effected for paying off the 
lunatic’s ancestral or family debts or for other family 
purposes. [p. 933, col. 2.] 

Utiam Singh v. Barkat Ali, 19 Ind. Cas. 285; 15 P. 
` R. 1913; 202 P. L,R 1913; Sajjad Ali v. Muhammad 
Zulfikar Ali Ehan, 33 Ind. Gas. 943; 83 P. R. 1916; 125 
P. W. R. 1916; Mata Din v, Ahmad Ali, 13 Ind. Cas. 
976; 24 A. 218; 16 C. W. N. 3838; 11 M. L. T. 146; 
(1912) M. W. N. 183; 15 O- L. J. 270; 9 A. L. J. 2\8; 
14 Bom. L. R. 192; 15 0. C. 49; 23 M. L. J.6; 39 
I. A. 49 (P. CO); Hyderman Kutti v. Syed 
` Ali, 16 Ind. Cas. 576; 37 M. 514; 12 M. L. 
T, 147; (1912) M. W. N. 889; 23 M. L. J. 24t, relied 
upon. 


The cause of action for a suit by the widow of a 
lunatic for poasession of her husband’s property sold 
by his mother as his de facto guardinn accrues, not 
on the date on which the sale of the property is 
made, but onthe date of the husband's death. [p. 
933, col, 2.) 


Second appeal from the decree of ‘the 
District Judge, Lahore, dated the 25th March 
1913. 


Messrs. Oertel and M, N. Mukerji, 
Appellant. 

Messrs, Tirath Ram and Muhammad Hus- 
sain, for the Respondents. 


JUDGMENT.—The facts of this case are 
fully stated in the judgments of the lower 
Courts and it is unnecessary to repeat 
them here at length. The following 
pedigree-table will assist in understanding the 
case ;—~ 


* 


for ihe 
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SAYAD BADAR DIN SHAH, 


( 
Sayad Ahmad Shah== Sayad Budhe Shah 


Musammat Sakina Begam 
(widow) died 1909. 


Kaim Ali Shah died in ]905==Musammat 
Mehr Bibi (widow) plaintiff. 


| 
S. Fazi 
Shah. 


eel 


Sayad Mehr 
Ali Shah, 


Musammat Mehr 
Bibi (plaintiff). 


The plaitif-appellant, Musammat Mehr 
Bibi, who is widow of Kaim Ali Shah, a 
Shia Muhammadan of Mauza Bhogiwal in 
Tahsil Lahore, has brought the present 
suit for possession of a house which is 
alleged to have belonged to her late hus- 
band but which was .sold by the latter’s 
mother, Musammat Sakina Begam, on the 
27th of October 19t0 to the father of 
respondents Nos. | and 3 for Rs. 180. Kaim 
Ali Skah was a Junatic when the sale in 
question was made, and he died in 1905. 
Musammat Sakina Begam died in 1909, and 
the present~suit was brcught onthe 28th 
of October 1912. The plaintiff alleges that 
Musan.mat Sekinan Begam had no power to 
sell the hotse in dispute which was the 
prcperty of hér busband, Kaim Al Shab; that 
the sale was: invalid so far as it affects 
ker 1ights of inheritance; and that she is 
e.titled to pcessession thereof as  sgainst 
the deferdants, who are sons of the original 
verdee cr otherwise claim under him. Both 
ike Ccurfs below bave cencurred in dis- 
miesi g the suit cu the ground that ihe 
scale cf tke house in dispute having been 
made by Musammat Sakina Begam, mother 
of Kaim Ali Shah, lunatic, in Ler capacity 
of his defacto guardian, was valid under 
the Muhammadan Law by which the de- 
ceased Kaim Ali Shah was governed, and 
ihat the plaintiff had ro right to chal- 
lengo the validity of tbe sale. The Court 
of first instance has held that the sale 
was wade for the benefit of the lunatic; 
but the District Judge has not recorded 
any clear finding on this point. He has 
contented himself with the remark, which 
will ke found i in the latter part of his judg- 
ment, that “there is no evidence to show that 


l Musammat Sekina Begam was a bad characte’ 


had 
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and it also appears that there were two 


widows (1, e, Musammat Sakina Begam and | 


the pregent appellant) and Kaim Ali Shah to 
be provided for.” This is clearly insufficient as 


a finding thatthe saie in dispute had been. 


made for the benefit of the lunatic himself, 


In support of their concurrent decision 
the lower Courts have cited Ummi Begam 
v. Kesho Das (1), in which it was held that 
where the mother and wife of a lunatic 
Muhammadan, acting de faclo as the guar- 
dians of the lunatic, had sold certain pro- 
perty belonging to the lunatic in order 
to discharge debts due by him, the tran- 
saction could not be impeached by the 
Innatic’s daughter, altbough the mother was 
not under the Muhammadan Law the legal 
guardian of ihe lunatic. The Allahabad 
decision was based on a previous ruling 
of the same Court, in Majidan v. Ram 
Narain (2) and two rulings of the Caloutta 
High Court, Mofazzal Hosain v. Basid Sheikh 
(3) and Ram Onaran Sanyal v. Anukul Chandra 
Acharya (4). The three last mentioned deci- 
sions are to the effect that where property 
belonging to a Muhammadan minor is sold 
by a person who, though not the legal 
guardian of the minor’s property under the 
> Muhammadan Law, is his de facto guardian 
and the sale is for the benefit of the 
minor, it oannot be impeached by the 


minor. The ' rule of law applicable to a 
ease of this kind as laid down by our 
own Court is enunciated in two recent 


decisions of this Court, Uttam Singh v, 
Barkat Ali (5) and Sajjad Aliv. Muhammad 
Zulfikar Ali Khan (6), and an important 
prononncement on the same subject is 
contained in the decision of their Lordships 
of the Privy Council in Mata Din v. Ahmad 
Ali (7), which has: been recently refer- 
red to and fully discussed in Hyderman 


(1) 80 A. 462 at p. 463; 5 A. L. J. 474; A.W. N. 
(1908) 220. 

(2) 24 A, 22; A. W. N. (1903) 183. 

(8,340, 86,40. L. J. 485; 11 C. W. N. 71. 

(4). 34 C. 65; 4 O. L. J. 578; 11 0. W. N. 18). 

(5) 19 Ind. Cas. 225; 15 P. R. 1913; 202 P. L. R. 

OLR, 

(6) 83 Ind, Cas. 948; 83 P. R, 1916; 125 P. W. R. 
` 1916. 

(7) 13 Ind. Cas. 976; 74 A. 213; 16 C. W. N. 338; LL 
M. L. T. 146; : 1912) M. W. N. 183; 15 0. L. J. 270; 9 
A. L. J. 216; 14 Bom, L. R. 192; 15 0. C, 49; 23 M. L. 

J, 8; 39 I. A. 49 (P, 0,), 
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Kutii v. Syed Ald (8). It is clear - 
from the Privy Council decision and 
the decision of the Madras High Court jnst 
referred to that a sale of the property of 
a Muhammadan minor made by a de facto 
guardian of the minor, who is not his 
legal guardian under the Muhammadan Law, 
is invalid even in a case where it is made 
to pay off his ancestral or family debts 
or for other family purposes. In the pre- 
sent -case there is no clear finding by the 
District Judge that the sale of the house 
in dispute was made bythe mother of the 
lunatic for his benefit; and after considering 
the evidence on the record, I have no 
hesitation in holding it not proved that the 
sale in question was made for any pur- 
pose which could in law be deemed to 
be beneficial to the minor. It is in 
evidence that the family of the lunatic 
owned property other than the house in 
dispute; and there is nothing to show that 
it was absolutely necessary to sell the 
house to provide maintenance for the 
lunatic Kaim Ali Shah. The maintenance 
of the two widows clearly was not 4 
purpose for which the lunatic’s property 
could have been validly sold by his 
‘mother. 

L therefore, hold, following the princi- 
ple laid down in the Privy Counoil deci- 
sion cited above, that’ the sale of the 
house in dispute was invalid so far as the 
present plaintiff's rights of inheritance are 
coucerned, I may observe here in passing 
that the Courts below are wrong in holding 
that the plaintiff had brought: her suit 
on the last day of limitation; her cause 
of action accrued, not on the date on 
which the sale of the house was made, but 
on the date of her husband’s death, which 
admittedly took place in the year 1905. 
The plaintiff’s suit was, therefore, instituted 
long before the period. of limitation appli- 
cable to it would expire [Ummi Begam v. 
Kesho Das (1)}. 

There remaing the question as to whether 
the plaintiff was entitled to the possession of 
the whole honse, or only of theshare to which 
she is entitled under the Muhammadan Law. 
On this point I am of opinion that the 
desision of the first Court is correct. The 


(8) 15 Ind. Cas. 576; 37 M. 614,12 M. L. T. 147; 
(1912) M. W. N. 889; 23 M. L. 9.244, ` 
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honse in suit was sold by the mother of 
the lunatic in her capacity of his de faclo 
guardian, and it was treated as belonging 
exelusively to the Innatic in which the 
mother had no share. Taking this view 
of the case, on the death of the lunatic 
the -plaintiff as widow of the lunatic had 
a one-fourth sbare in it under the 
“Muhammadan Law, which admittedly governs 
‘the case, and the’ three-fourths share 
devolved upon the lunatic’s mother, Mus- 
‘sammat Sakina Begam, and the two brothers 


Í of. the plaintif, Sayad Fazl Shah and Sayad - 
- “Mehr Ali 


Shah. Inthe present suit the 
plaintift cannot claim the share of her 
` méther-in- -law, Musammat Sakina . Begam, in 
the house in’ dispute, for the simple reason 
“that. as - Masammat Sakina Begam had made 
the sale of the’ 27th October 1900, it was 
binding upon her as regards her own share 
‘insthe house as heir of Kaim Ali Shah. 
‘Next, so. far as the shares of plaintiff’s 
brothers are concerned, it is not proved that 
those shares were conveyed to the plaintiff 
‘prior to the date of suit, and it is clear 
that. the plaintiff. could only sue in respect 
‘of. sher own share in the . house and had no 
right to claim in this- litigation the shares 
‘which had devolved upon her brothers. 

For the reasons given, I accept this appeal 
and setting asidethe decree of the lower 
‘Appellate Court l.give the plaintiff a 
‘decree for possession: of one-fourth share in 
the. house in‘ suit. Fn the peculiar cireum- 
stances of the case,:..J,think that the parties 
should pay their own costs throughout and I 
order accordingly. 14. 

ae g Aveda accepted. 


CALCUTTA HIGH COURT, 
r Rurr Nisi No. 507 or 1917. 
July 23, 1977. 
Present: —Justice Sir William Chitty, Kr., 
and Mr, Justice Beacheroft. 
SHANU SHEIKH—Desrenpant— 
"PETITIONER 
Versus l 
DHANI SARKAR-——PLAINTIRE—- 


: Opposite PARTY. 

Givil Procedure Code (Act V of 1908, s. 115, O. 
XXII, r. 1—Order allowing withdrawal of suit 
in ‘Appellate Court, legality of— Revision—High Court, 
pouor of interference of. . 


ae ny kiad 
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A suit in which a “number of -issues were raised 
and tried by the Munsif at considerable length 
was dismissed on the ground that the plaintiff had 
no title and that his claim was barred by limita- 
tion. On appeal, on an application made by the: 
plaintiff-appellant for withdrawing the suit and 
the appeal with liberty to bring a fresh suit on 
the same cause of action, ‘stating therein that 
“through the mistake of the writer who drew the 
plaint some important items were left out”, the 
Appellate Court permitted the plaintiff to with. 
draw the suit and the appeal with liberty to bring 
afresh suit : 


Held, that there were no formal defects or sufficient 
catise within Order XXIIT, rule 1, Code of Civil 
Procedure, for allowing the plaintiff to withdraw 
both his appeal and the original suit and that, 
therefore, the order could be set aside by the 
High Court in revision under section 115, Civil 
Procedure Code. [p. 935, col. 2.] 

The case was remanded to the Appellate Court 
to be taken up for re-hearing from the point at 
which it stood when the order allowing withdrawal 
ofthe suit was made. [p. 935, col. 2.] 


Rule against the’ order of the Court of the 
District Judge of Mymensingh in M, O. 
Appeal No. 757 of 1916. 

FACTS of the case appear from the judg- 
ment. 

Babu Arun Ohandra Ghose, for the Peti- 
tioner.—The order of the Appellate Court 
allowing the opposite party to withdraw the 
suit and the appeal with liberty to file’ 
another suit on the same cause of action is: 
without jurisdiction, for asa matter of fact- 
there were no formal defects or any other 
sufficient eause justifying the order under 
Order XXIII, rule 1, Civil Procedure Code. 
When the first Court dismissed the suit on 
the merits the suit did not fail on any formal 
defect in the plaint. The allegation of the 
omission of certain material words in the 
plaint is vague, hence the order should not 
have been passed. ` 

- Babu Surayya Kumar Guha, for the Op- 
posite Party.—-When the snit came up on 
appeal, it was found that certain important 
and necessary words which were essentially 
necessary to be alleged in the plaint were 
by the mistake of the writer omitted from the 
plaint; so the Appellate Court allowed the 
suit and the appeal to be withdrawn in order 
that a suit might be instituted after correct- 
ing those errors in the plaint, and the pro- 
visions of Order XXIII, rule,l, Civil 
Procedure Code, give such jurisdiction to the 
Appellate Court. Moreover I submit that 
the crder made by the lower Appellate 
Court is one which gannot be dealt with in j 
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revision under section 115, Civil Procedure 
GS see Bansi Singh v. Kishun Lall Thakur 
1 

Babu Arun Ohandra Ghosh, in reply:-- 
Bansi Singh v. Kishun Lall Thakur (1) 
is, distinguishable from this gase. There 
the suit was allowed to be withdrawn not by 
the Appellate Court but by the first Court 
and that even before the actual decision of 
the case. The High Court ‘has ample juris- 
diction to interfere with an order of this 
nature. See Kharda Company, Lid. v. Durga 
Charan’ Chandra (2) and Mabulla Sardar vy. 
Hemangini Debi (8), Hira Lal Mitra v. Uday 
Chandra Dey (4), Hriday Nath Parat v. 
Akshay Lal (5). When a suit is dismissed 
on the merits by the primary Court the Ap- 
péllate Court cannot, in the absence of any 
sufficient cause, permit any withdrawal under 
Order XXIII, rule 1, Civil Procedure Code, 
and any order so passed “can be in- 
terfered with in revision by the High Court 
as an order made without jurisdiction. 


JUDGMENT.-~This is a Rule taken out 
at the instance of the defendant calling 
upon the plaintiff opposite-party ito show 
cause why the order of the lower Appel- 
late Court permitting him to withdraw 
the appeal .and the original suit with 
liberty to filea fresh suit on the same 
canse of action should not be set aside. 
The case was tried before the Munsif at 
considerable length. A number of issues 
were raised and the Munsif decided than 
the suit was barred by limitation and 
also held that the plaintiff had no title. 
When the case went up on appeal, the 
learned Subordinate Judge passed an order 
permitting the plaintiff-appellant to with- 
draw the appeal and the original suit. 
He said: “As there were some defects 
in the plaint, the plaintiff is permitted 
to bring a fresh suit on the same cause 
of action.” In his petition for leave to 
withdraw the plaintiff does not appear to 
have stated what the defests were. In 
his petition he said: “through the mistake 
of the writer who drew the plaint some 


(1) 26 Ind. Cas. 203; 41 C. 682. 

(2) 5 Ind. Cas. 187; 11 C. L. J. 45. 

(3) 6 Ind. Caa, 629; 11-0. L, J. 612. 

S Cas. 33; 160. L, J. 103; 16 C. WiN 
102 

wis 39 Ind. Cas, 963; 25 O. D Je 454. 
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important items were’ left out. After 
correcting: those errors it is” nesessary that 
a new plaint should be drawn and the 
case be conducted on a new line’. That 
clearly does. not: bring the matter within 
the provisions of Order XXIII, rule: 1, 
Code of Civil Procedure, It has been 
objected on behalf of: the opposite party 
that this Court has no jurisdiction to 
interfere ; and -the case of Bansi Singh 
v. Kishun Lall Thakur (1) bas been cited. 
The facts, however, of that case were 
entirely different to the.facts of the pre- 
sent case. There, although there had been 
some hearing in the first Court, the-deci- 
gion had not been delivered. It was not 
a case of the suit being withdrawn in 
the lower Appellate Court. It may also 
be noted that, though Mr. Justice Coxe 
expressed a doubt as to whether this Court 
had jurisdiction to interfere, Mr. Justice 
Digambar Chatterjee did not accede to 
that but agreed in discharging the Rule 
on other grounds. There are a number 
of cases in this Court which show that 
we have jurisdiction and that that juris- 
diction has been exercised. We need only 


refer to Kharda Co, Did, v. Durga 
Charan Chandra (2), Mabulla Sardar v, 
Hemangint Debi (8), Hira Lal Mitra 


v. Uday Ohandra Dey (4) and Hriday 
Nath Parai v, Akshay Lal (5). In. all 
these cases the order of the lower Appel- 
late Court has been dealt with ‘by this 
Court. In this case we think that the 
order now under review should not have 
bean passed. There were no formal defects 
or other sufficient cause for allowing the 
plaintiff to withdraw both his appeal and 
the original suit. The order is accordingly 
set aside and the case is remanded to the. 
lower Appellate Court to be taken up from 
the point at which it stood when the order 
now complained of was made. The defend- 
ant is entitled to his costs of this Rule. 
We assess the hearing-fee at one gold 
mohur. 
Order set aside, -Oase remanded, 
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-- + CALCUTTA HIGH COURT. 
Rue Nasa No. 877 or 1917, 
July 18, 1917, 
Present:—Mr. Justice Fletcher and 
Mr, Justice Newbould, 
HELALUDDI MOLLA alias ELAI MOLLA 
— DEFENDANT—PETITIONER 
VETEUS 
“ABDUL GAFU R— Piaixtirr—— 


Opposite Parry. 

Provincial Small Gause Courts Act (IX of 1887), Sch. 
I, Ast. 
(Amendment) Act (VI of 1914)—Suit for damages for 
cutting and taking away trees, whether cognizable by 
Small Cause Court. 

A suit for recovery of damages for trees alleged 
to have, been forcibly cut.and taken away by the 
defendant is excluded from the cognizance of a 
Small Cause Court. [p. 937, col. 1.] 


Rule against the order of the Munsif, 
second Court, Bagerhat, exercising the powers 
of a Court of Small Causes, in Small Cause 
Court Suit No. 670 of 1916, 

FACTS material to the report will appear 
from the following petision:— 

“In the matter of an application -under sec- 
tion 115, Civil Procedure Oode, and section 25, 
Provincial Small Cause Courts Ast, against 
the ex parte decree passei on 2rd February 
1917 in Small Cause Court Suit No. 670 
of 1916 by the second Munsif, Bagerhat. 

And in the matter of Helaluddi Molla alias 
Elai Molla Defendant-Petitioner versus Abdul 
Gafur; Plaintiff. Opposite Party. 

To ` 


The Hon’ble Sir Lancelot Sanderson, Kt.,- 


Chief Justice, and his companion Justices of 
the said Hon’ble Court. 

The humble petition of the aboyenamed 
petitioner 

“Most respectfully ‘sheweth; 

1, That the above mentioned suit was 
filed on 4th December 1916 ‘by the plaintiff 
above named against your petitioner for 
recovery of Rs. 65 as damages for trees 
alleged to have been forcibly cut and taken 
away by your petitioner. 

2: That your petitioner entered appearance 
on 121th January 1917 and filed his defence on 
15th January 19:7. 


3. That the principal contentions of the 
defendant were that suit of the present 
nature was not cognizable by a Court of 
Small Canses, that the plaintiff had no title to 
or possession in the land" and the suit was 
instituted by way of a test case with the 
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fraudulent motive of establishing a false title . 
at the instigation of his father with whom, 
the petitioner and his co-sharers had a long. 
standing dispute. 

4, Thaton 19th January 1917 upon your 
petitioner's application the Court ordered the 
issue of summons on his witnesses on the 
condition that the money should be: deposited. 
within a day, failing which the application 
would stand dismissed and on the same date 
upon the plaintiff’s prayer the case was, 
adjourned for hearing to 2nd February 1917. 

5. That on 2nd February 1917, the afore- 
said date of hearing, your petitioner filed an 
app ication that the returns of the 
service of summons on his witnesses who 
were absent not having been filed in Court, 
he was unable to take further steps to 
secure their attendance and that as such 
adjournment of fifteen days might be granted. 
to him for taking the necessary steps. 

6. That the learned Judge rejected the 
said application .and called upon the plaintiff 
to prove his case and on hearing his 
witnesses decreed the suit in part for Rs, 40 
with Ra. 10-3-0 costs «x parte against your 
petitioner on the same date, 2nd February 
1917. 

7. Your petitioner being aggrieved by the 
aforesaid decree begs leave to move’ your 
Lordships against the same onthe following 
amongst other ` 

GROUN DS.—1. For that the Court of Small 
Oauses bad no jurisdiction to try the present 
suit under the provisions of the Provinoial 
Small Cause Courts Amendment Act VI of 
1914, 

# * * * a 3 * 

Your petitioner, therefore, prays that your 
Lordships may be pleased to issue a’ Rule on 
the opposite party to show cause as to why the’ 
ea parté decree should not be set aside and 
the suit dismissed or re-heard and on hearing 
any cause shown make the Rule absolute or 
pass such other orders as to your Lordships 
may seem fit and proper.” 

Babu Prokash Chandra T for the 
Petitioner., 


JUDGMENT. — This Rule must be made 
absolute. Tt is quite clear from thée cause of 
action as given in the proceedings of the Court 
that the suit is of a nature mentioned. in 
Article 35 (¢2) of Schedule II of the Provin- 
cial Small Cause Courts Ant. A suit of that 


# 
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natute is excluded from the cognizance of 
the Small Cause Court. The Rule must, there- 
fore, Be made absolute, We make no order 


as to costs, as the opposite party has not ' 


entered appearance. 
Rule made absolute, 


MADRAS HIGH COURT. 
Lerrers Parent Appsat No. 215 or 1916. 
March 28, 1917. 

Present:—Mr. Justice Spencer and 
Mr, Justice Srinivasa Alyangar. 
ARUNACHELLAM CHETTY— PLAINTIFF 
—APPELLANT 
VETSUS 
SABAPATHY CHETTY— Derenpant— 

RESPONDENT. 

Civil Procedure Code (Act V of 1803), as. 9, 20— 
Jurisdiction of inferior OQourt te set aside decree of 
superior Cowrt— Fraud — Compromise, suit to set aside. 

An inferior Court has jurisdiction to set aside the 
decree of a superior Court obtained by fraud, 
provided it is otherwise competent to try the suit. 
[p. 988, col. 2; p. 941, oal, 2.) 

Tt matters not whether the impeached judgment 
has been pronounced by an inferior Tribunal or by 
the highest Court of Judicature in the realm; in all 
casos it is competent for every Court, whether superior 
or inferior, to treat as a nullity any judgment which 
can -be clearly shown to have been obtained by 
manifest frand. [p. 938, col. 1.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr, 
Justice .Napier, in Civil Revision Petition 
No, 951 of 1916, praying the High Court 
to revise the order of the District Court, 
Coimbatore, in Civil Miscellaneous Applica- 
tion No 6 of 1916, preferred against the order 
of the District Munsif, Tiruppur, in Original 
Suit No. 1631 of 1915. 

"Mr. N. A. Krishna Aiyar, for the Appel- 
lant, ~~ | 

Mr. T. Nayasimha Aityangar, for the Re- 
spondent, 


JUDGMENT, 


” Spencer, J.—The quest on that has been 
argued in this Letters Patent Appeal is 


whether “ft is competent toa Court of in-’ 


ferior jurisdiction to entertain a snit 
to declare a: compromise decree obtain- 
ed in a Court of superior jurisdiction to be 


e pot binding on the plaintiff as haying been 
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obtained by fraud. The plaintiff asked in 
his plaint not only for a declaration that 
the decree in Original Suit No. 20 of 1914 
on the file of the District Court of 
Coimbatore was not binding on him, 
but also that it should_be set aside and 
that the said suit shouldbe re-tried and 
decided on the evidence. The District 
Munsif, to whom the plaint was presented, 
held that he had nc jurisdiction to go into 
the question whether the former decree 
was obtained by fraud and that only an 
Appellate Court or a Court trarsferring a 
suit from one Court to another wonld have 
the power to direct a-re-trial. The District 
Judge, who heard án appeal from the 
District Munsif’s decision, was of opinion 
that a Court of inferior jurisdiction could 
not either set aside or order a re-hearing 
of a suit tried by a Court of superior 
jurisdiction. 

The learned Jndge of this Court, who 
disposed of the petition to revise the District 
Judge’s crder, gave as his reason for 
refusing to interfere in the matter that the 
guit as originally instituted was not within 
the pecuniary jurisdiction of the District 
Munsif, although the amount involved in the 
compromise decree wae. 

There seems to have been a considerable 
misapprehension as to the ecurse thatthe . 
Court trying the qrestion cf frand would 
kave to follow if it decided in the plaintift’s 
favour. As observed in Daruluru Vijaya 
Ramayya v. Davuluru Venkatasubba Rao 
(1), it would’ be sufficient fcr the Court to 
declare that the previous decree was of no 
effect so far as he was concerned. Their 
Lordships remarked in that case that the 
trial of the suit, which had been impro- 
perly compromised, after a declaration to 
that effect, would no doubt proceed if a 
proper application were made to the proper 
Court. They refused in second appeal to 
make any order as to that. So here, the 
fact tbat the plaintiff asked for two reliefs 
which could not in the nature of things 
be granted, was no reason for not deciding 
whether he was entitled to the declaration 
which he demanded, if he proved that tke 
compromise was frandulent. 


(1) 32 Ind. Cas. 881; 29 M. 853 at p, 872; 30iM, L, 
J. 465, 
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Next; as regards the powers of the 
District Munsif to try a suit brought 
for. a declaration that a decree obtained 
in the Distmet Court was obtained by 
‘fraud, section 9 of the Civil Procedure 
Code runs thus:- “The Courts shall (subject 
to the provisions herein contained) have 
jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance 
ig either expressly or impliedly barred.” 
The respondent has not shown that there 
ig'any express or implied bar to 
suit as this. Under section 56, clause (b) 
of the Specific Relief Act, n Court has no 
power to stay proceedings in a Court not 
subordinate to it; but no such limit is 
placed by section 42 on a Court, that has 
otherwise jurisdiction over the suit, making 
a declaration as toa plaintiff's title to a 
legal rigbt and granting a permanent in- 
junction against the decree-bolder executing 
his fraudulent decree against the plaintiff. 

Tf it were only the Court which possess. 
ed ‘the jurisdiction to try the suit in 
which the fraud was committed that could 
entertain a question whether a decree so 
obtained was vitiated by fraud, there would 
be no relief by suit under Article 95 of 
the Limitation Act for parties aggrieved by 
fraud perpetrated in the.trial of Small Cause 
suits, or of rent suits in Revenue Courta, or in 
appeals to the Privy Counsil, however 
gross the fraud. In Nistarini Dassi v, Nundo 
Lall Bose (2), Stanley, J., quoting from 
Shedden v. Patrick (8) observed: It 
matters not whether the impeached judgment 
has been pronounced by an inferior Tribunal 
or by the highest Court of Judicature in 
the realm; in all cases alike it is competent 
for every Court, whether superior or inferior, 
to treat as a nullity any judgment which 
aan be clearly shown to have been obtained 
by manifest frand”. His judgment was 
upheld in appeal by a Bench of three 
Judges in Nistarint Dassi v. Nundo Lal 
Bose (4) (sed observations of Maclean, C. J., 
at pages 381-2) and confirmed by the Privy 
Council in Benode Behary Bose y. Nistarini 


Dassi (5). 
(2) 26 C. 891; 3 O. W, N. 670; 18 Ind. Deo. (N. s.) 


er (1854) 1 Macq. H.L C. 535 at p. 607; 149 R.R. 55. 
(4) 30 C. 369; TO. W. N. 353. g 
(5) 230 180: 15 M. L. J. 331; 7 Bom. L. R. 887; 

32 J. A. 198; 2 C. E. J. 189; 9 O. W. N. 961 (P.C). 
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In Banke Behari Lalv. Pokhe Ram (6) and 
Jawahir v. Neki Ram (7) it was held that 
a Subordinate Judge and District Munsif 
could try suits to declare that decrees pass- 
ed by: the Calcutta High Court and by. 
another Court in Bengal respectively were 
vcid as against the plaintiff, when the cause 
of action arose within the jurisdiction of 
the former Courts owing to execution pro- 
ceedings having been taken in that locality. 

As regards pecuniary jurisdiction, the 
compromise decree was for Rs, 1,700 and 
interest, and that is, therefore, the extent 
to which the interests of the plaintiff in 
this suit have suffered. It is not suggest- 
ed that there has been any under-valua- 
tion. The- property is situated and the 
defendant resides within the jurisdiction of 
the Tiruppur District Munsif's Court. 
Under section 12 of the Oivil Courts Act, 
the Tiruppur District Munsif’s Court is 
the proper Court to try the suit, unless it 
is shown to be ‘otherwise. exempted. from 
his cognizance’. I am not aware:of any 
provision of law which has the effect 
of exempting. from the jurisdiction ‘ of a 
Court, otherwise competent to try. them, 
suits brought to avoid’: decrees’ obtained in 
suits when the original plaintiff claimed in 
his plaint more than he got by the final 
decree. 

I consider, therefore, that this: appeal. 
should be allowed and that the District 
Mansif of Tiruppur should be directed to 
restore Original Suit No. 1631 of 1915 to 
his fleand dispose of it according -to law. 
Costs throughont to abide and follow the 
result. 


SRINIVASA ÅIYANGAR, J.—I agree. The 
question in this appeal is whether one Court 
has jurisdiction to entertain a suit to set aside 
the decree of another Court, in- this case. a 
superior Court, on the ground of fraud. The 
present suit was filed in the Munsif’s Court, 
Tiruppur, to set aside a mortgage decree passed 
by consent by the District Court, Coimbatore, 
for a sum of Re. 1,700 in favour of the 
defendant against the plaintiff in a previous 
suit in that Court by the former against 
the latter to recover a sum og money 


(6) 25 A. 48: A. W. N. (1902) 179. 
(7) 28 Ind. Cas. 502; 37 A. 189; 18 A. D. J. 190, 


Vol. XLI] 


INDIAN OASKB. 


939 


ARUNACHELLAM GHETTY V, SABAPATRY OHETTY. ` 


which was beyond the pecuniary jurisdiction 
of the .Munsif. The lands charged are 
wholly within the local limits and-the valus 
of the relief sought is within the pecuniary 
limits of the jurisdiction of the Munaif. The 
plaintiff's olaim is to relieve himself from 
the liability to pay Rs. 1,760 under the 
previous decree and to get rid of the 
charge on his lands for the same amount, 
The ‘defendant also lives within the ‘jurisdic- 
tion of the Munsif. 

It is now quite settled that the more 
appropriate mode of setting aside a consent 
decree for fraud is by a separate action 
instituted for that purpose where charges 
of fraud can be fully investigated, rather 


than by a motion in the cause in the nature ` 


of a*review; but such a suit is not, I think, 
the same as an action of review or the 
old -bill of review, Golab Koer v. Badshah 
Bahadur (8). Legislative recognition of this 
mode of procedure is afforded by Article 95 
of the Limitation Act. A suit instituted 
for that purpose is an ordinary civil suit. 
and the jurisdiction of the Court to entertain 
such a suit must depend on the provisions 
of the Civil Courts Act and the Code of 
Civil Procedure. It was not said that suits 
“to, set aside decrees were exempted from 
the cognizance of Munsifs and under section 
12 ,of the Civil Courts Act, therefore, 
Munsifs have jurisdiction to try suits of 
thig . class. If the snit is considered to: be 
one for the determination of a right to’or 
interest in immoveable property, the District 
Munsif’s Court, Tiruppur, was the proper 
Court to try it (section 16 of the Code); 
otherwise the same Court will have juris- 
diction to try itas the defendant actually 
and voluntarily resides within the local limits 
‘of its jurisdiction (section 20 of the Code). 
MM, for instance, the plaintiff in the present 
suit had executed a- mortgage-deed in favour 
of ‘tthe defendant for Rs, 1 5700 and interest 
on the security of the property charged 
by the decree in satisfaction of his claim 
‘jn the previovs suit and if that suit had 
been withdrawn or dismissed as adjusted 
without there being a decree and if the 
present suit was to set aside the mortgage 
on'-the ground of fraud, there can scarcely. 
be any doubt that the District Munsif of 
Tiruppur would have jurisdiction to entertain 


it. For the purpose of determining the 
(9) 2 Ind. Cas. 122 100, L. J. 420; 13 ©. W. N. 
1197. 


Court in which the suit should be filed, T 
do not see any difference between the two 
suits. The District Judge may also have 
goncurreut jurisdiction, but the suit must be 
instituted in the District Munsif’s Court 
as that is the Court of the lowest grade 
competent to try it. That is how the 
matter stands on the construction of the 
relevant portions of the Statutes which 
prescribe or limit the jurisdiction of Courts. 


A certain amount of confusion has, how 
ever, arisen, by not keeping quite distinst 
the question of the appropriate relief or 
reliefs which a Court can grant in a suit 
to set aside a decree or the ennsequences 
which follow the setting aside of a decree, 
from the question of competency of the 
Court to try the suit. in this very suit 
the plaintiff, after praying that the consent 
decree should be set aside, further prayed 
that the Court should direct the previous 
suit in the District Court to be re-tried 
and Gecided on the evidence; this latter 
relief he was not entitled to in the suit 
and the District Munsif was not competent 
to grant it. If the plaintiff succeeds in 
the suit, and gets the consent decree set 
aside, any application in the previous suit 
either to revive it or "proceed with it can 
only be made to the Court in which that 
suit was pending and it is only that Court 
that can make any order in respect of that 
suit; buf thatin no way affects the juris- 
diction of the Munsif to try the snit to 
set aside the decree. What exactly are the 
forms of relief which a Court can grant 
when a party establishes his right to set 
aside a decree for fraud need not be con- 
sidered or specified now, as they may con- 
seivably depend on the nature of the decree 
sought to be set aside and other circumstances 
of the case. Ordinarily a declaration that the 
decree is not binding on the plaintiff and an 
injanction restraining the other party from 
executing it, would be sufficient and proper. 


The learned District Judge, in his judg- 
ment in appeal in this case, draws a dis- 
tinction between the subiadintion of the 
Court to treat a deeree obtained by fraud 
as a nullity when the impeachment of the 
decree arises incidentally or is only one of 
the reliefe prayed, and the jurisdiction of 
the Court where the impeachment of the 
decree is the sole object of the suit, It is 
qiiite possible that a Qourt which has juris: 
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diction over a cause, may have jurisdiction 
to decide on the validity of adecree, though 
‘f the suit was wholly to set aside that 
decree it may bave no jurisdiction on the 
ground that na part of the cause of action 
arose within its local limits or the defend- 
ant did not reside there. That difference 
arises, not out of any distinction between 
a direct and collateral impeachment of the 
decree, not out of any difference in the 
nature of the suits, but arises solely out 
of the differerce in the placa of suing as 
determined ry the provisions «f the Code 
cr any other law determining the venue. I 
do not understand how a Court which is 
not competent to adjudicite directly on the 
validity or the invalidity cf a Cesree can 
do so indirectly. If a decree obtained by 
fraud isa nullity and is wholly void (which 
1 think it is not in spite of some expres- 
sions to thecontrary in the reported judg- 


ments), the Conrt may ignore it; but if it 


is binding till set aside, the fact that if 
is impeached in a suit in which other 
substantial reliefs are asked which depend 
or are consequential on the setting aside of 
the decree cannot confer a jurisdiction 
which otherwise the Conrt did not possess. 
The recent decisions of the Caleutta and 
Allahabad High Coarts, some of which were 
confirmed by tle Privy Counci!, support the 
view taken above. In an early case in Cal- 
cutta, Pontifex, J., in connection with an 
. application to, take the plaint off the file on 
the ground that leave to sue was not obtained, 
is reported to have said that where the 
principal part of the prayer of the suit 
was to set aside a consent decree of the 
High Courtin a previous suit, that Court 
and that Court alone had jurisdiction.” 
Bibee Soloman v. Abdco) Aziz (9). In that 
case the whole cause of action appears to 
have arisen within the local limits cf the 
original jurisdiction of the High Court as 
the fraud which gave rise to the action was 
committed vithin the local limite. The 
snit itself appears to be one inu which 


substantial relief for the recovery of 
property appears to have been claimed 
and the previous decree which limited 


the right of the plaintiff was sought to be 
set aside as a preliminary to obtain such 


(9) 4.0. L. R, 366, 
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relief, lf that beso, the later decision of 
the same Court on the Original Side in 
Nistarint Dasa v. Nundo Lall Rose (2 , which 
was confirmed in appeal, which agin was 
confirmed by the Privy Council, is conclusive 
authority for the position that a Court which 
bas jurisdiction over _ the cause has 
jurisdiction to set aside the decree of another 
Court on the ground of fraud as an auxiliary 
to the granting of the other reliefs [ Nista- 
rini Dassi v, Nundo Lall Bose (2), Nistr- 
rang Dassi v. Nundo Lal Bose (4), Benode 
Behary Bose v. Nistiırini Dussd (5). I 
would draw particular attention to the judg- 
ment of Chief Justice Maclean in appeal at 
pages 3£0 and 3981 of 4 Calcutta Law Rsports, : 
where the question of jurisdiction of one 
Court to set aside the decree of another 
Court for frand is discnssed with referense 
to the Indian Statutes. In Kelar Nath 
Muker ee v. I vosonno Kumar Chatiereje (10) 
the suit was to set aside on the ground of 
fraud a decree of a Smali Cause Court at 
Krishnagar and sale of tmmoveable proper- 
ties in exgcution of that decree on transfer 
by a Munsif’s Coart. The plaintiff also 
claimed ta recover possession of the property 
sold in execation and instituted the suit in 
the Munsif’s Court. Oa objection taken, the 
jurisdiction of the Mansif to entertain the 
suit was Sustained, but the learned Judges 
were disposed to hold .that if the action 
was brought simply to set aside the decree, 
the suit should hava been inatituted in 
the Krishnagar Civil Court. 1t is important 
to note that the learned Judges say that 
the suit to set aside the decree of the 
Small Cause Court would not Wein that 
Court, but would have to he brought in the 
ordinary Oivil Court, and it may be that the 
Krishnagar Civil Court was the only Court 
which could take cognizinca of a suit under 
the Code of Civil Procedure, if it was simply’ 
to set aside the decree. 


The precise question now raised came 
up for decision in Sarthakram Maiti v. 
Nundo Ram Muiti (11) and the Calcutta 
High Court decided that a Munsif’s Court 
had jurisdiction to declare that a decree 
obtained by fraud ina Subordinate Court 
was not binding on the plaintiff and to 


' (10) 5 C, W. N 559. 
(11) 11.0. W.N. 579. 
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grant an injunction restraining the 
defendant fram executing the decree. There 
also the decree in the previous suit was for 
a sum which was within the pecuniary 
jarisdiction of the Munsif, though apparently 
the claim was for an amount above it. 
In this judgment the learned Judges appear 
to draw a distinction between ‘setting aside 
a decree’ and declaring it to bea nullity; 
but what exactly is the differance is not 
explained. No doubt one Court has no 
control over the records of another Court, 
and one Court setting aside the decree of 
another Court on the ground of fraud in 
an action brought for that purpose doas 
not do so inthe sense in which a judgmeot 
is vacated in appeal or on raview. The 
consequences are, or may be, different; 
further in the latter case directions may be 
given as to revivor, new trial or continuanve 
of the proceedings and the Court may 
even enter a fresh judgment in the old 
suit. Again there may be matters over 
which particular Courts have exclusive 
jurisdiction as, for instance, Probate Courts. 
If an order or decree is passed by such 
Courts in matters within their exclasive 
jurisdiction, such order or desres cannot ba 
set aside by another Court, though the 
latter Court may ba able to make a declara- 
tidn that a party was guilty of fraud in 
obtaining that order. Ses Priestman vy. Thomas 
(12), in appeal Priestman y. Thomas (13). In 
Bondon (Earl) v. Becher (14) Lord Brougham 
said: “it is undeniably true that the Court of 
Chancery has no right to review a decree 
of the Court of Exchequer; that nothing but 
a Court of Appeal can give redress if sush 
decree i3 erroneous, is clear, and indeed no- 
thing can be more true than such a proposi- 
tion; but it is equally true, that if the decree 
has been obtained by fraud it shall avail 
nothing foror against the parties affested 
by it, to the prosecution of a claim, or to 
the defence of a right.” How far such a dis- 
tinction applies fo Courts exercising the 
Same or similar jurisdiction as the ordinary 
Civil Courts in British India may be a ques- 
tion. lf, however, that was thedistinction made 
e 


(12) (1884) 9 P, D. 70; 53 L. J. B.S. 

(id) (1884) 9 P. D. 210; 58 L. J. P, 109; 51 L, E 
543; B2 W, R. 842. 

(14) (1835) 8 CL & Piu. 479 at p. 510; 


o Bligh 
qs. ¥-) 632; 6 E. R 117, 
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by the learned Judges in Sarthakram Maiti y. 
Nundo Ram Maiti (11), as probably it was, 
that does not affect the present question. 


In a later case inthe same Court, Abdul 
Hague v. dbdub Hafiz (15), the sait was 
instituted in a Munsif’s Court to set aside 


a decree of the Presidency Small Cause 
Court. The jurisdiction of the Munsif was 
upheld and the learned Judges pointed ont 
that where a decree is set aside on tho 
ground of fraud, an injunction restrainicg 
execution is necessarily consequential thereon, 
even where noother relief is sought, and 
that such a decree is more than a mere 
declaratory decree. They followed their pre- 
vious decision in Sarthakram Marti v, Nundo 
Ram Maiti (11) and also another decision, 
Pran Nath Roy v., Mohesh Chandra Moitra 
(16), which was confirmed ‘by the Privy 
Council. Radha Raman Shaha v. Proun Nath 
Roy (17) and Khagendra Nath Mahata v. 
Pran Nath Ray (àz). In these cases the 
main question in dispute was whether a 
party who had applied to the Court which 
passed i} e decree, under sections 108 and 311 
of the old Code, to set aside an ez parte 
decree anda sale in execution of it, can 
sue toset them aside on the ground of 
frand ina fresh suit. Their Lordships in 
the Privy Council confirming the jadgment 
of the High Court held that he can; but 
these cases are important for the present 
purpose for two reasons. Inthe first place, 
though relief by way of recovery of posses- 
sion of immoveable property sold in 
execution of the fraudulent decree was 
asked, their Lordships do not anpear to 
think that this made any difference, for 
they describe the suit as one ‘for setting 
aside a decree and auction-sale on finding” 
them to be illegal, fraudulent and collusive; 
in the next place, though tbe previous 
decree was passed and the auction held by 
the Munsif, and the snit to set them aside 
was instituted in a different Court, the 
Court of the Subordinate Judge.’ These 
two decisions of the Privy Council appear 
to me to conclude the question in the present 
appeal, 


(15) 6 Ind, Cas. 648; 146. W, N. 695; 11 U. L. J. 
630. 


06) 240, 046; 12 Ind. ae (x, s.) 3032, 
(17) 28 C. 477;5 0. W. N. 757 

(18) 29 T. A. 99, 29 ©, 395; 6 Pi W, N. 473; 4 Bow. 
R, ony b bar, P. C, J. 266 a C.), 
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The latest case in Allahabad is Jawahir v. 
Neki Ram (7). There a ‘suit was ‘instituted 
in the Munsif’s Court, Fatehabad (Agra.), 
10 set aside a decree of a Court in. Sil- 
guri in Bengal. The learned Judges held 
that tbe Munsif had jurisdiction. - They 
based their judgment on the ground that 
a portion of the cause of action at least 
arose within the jurisdiction of the Fatehabad 
Munsif, as the fraudulent decree was sought 
to be executed by attaching properties situate 
within his local jurisdiction and they 
followed an earlier case in the-same Court, 
where it was held that it was competent 
for .the Cawnpore Court to set aside a 
decree ..of -tbe Calcutta High Court, in 
Banke Behari Lal v. Pokhe Ram (6). The 
decision in Banke Beharz. Lal v. Pokhe Ram (6) 


was followed in this Court in Arunachellam — 


Chettiar v, Velappa Tambiran (19) by the 
Chief Justice and Hannay, J. 

There was a reference made to section 50 
of the Specific Relief Act, but that section 
has no application -to the present case, for 
the Court is not asked to stay any proceed- 
ings in a superior Court. 

The respondent broadly contended that 
there was some principle of law which 
obliged .a party, desirous of setting aside a 
decree obtained by fraud, to seek relief in 
the Court which ` passed the decree; but 
except the dictum of Pontifex, J.. he did 
not refer to any .other authority. If that 
contention is. correct, a Court of Appeal 
which bas no-.original jurisdiction and a 
Small Cause Court or a Revenue Court 
which bas only a limited jurisdiction can- 
not entertain an original suit to set aside 
its decree, and no other Court.can. This, 
however,, does not appear to be the law. 
In Flower v. Lloyd (20)- the Court of Appeal in 
England beld that that Court had no original 
jurisdiction to hear an application to set 
aside their decree passed in appeal on the 
ground of fraud, but that a fresh action 
should be brought in a Court having original 
jurisdiction to set aside the decree. In the 


. same case Baggallay, L. J., no doubt said . 


that under the old practice when a decree 
had been obtained by fraud a bill was 
Sled in the Original Court in which the suit 


(19) 28 Ind, Cas. 337; 28 M. L. J. 410; 18 M.L.T. 


5. : 
(20) (1877) 6 Ch. D. 297; 46 L. J. Ch. 838; 37 L, T, 
419; 250W. R, 793. 
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had been. brought for the purpose, of sét- 
ting the decree aside and the same’ may be 
done even after the Judicature Acts came 
into foree. I doubt, however, whether the 
Lord Justice was thinking of Courts. of 
different grades exercising similar jurisdic- 
tion. I, therefore, think that the District 
Munsif of Tiruppur had jurisdiction to-enter- 
tain the suit, though he had no power to 
grant the secoud prayer of the plaint which, - 
however, did not affect the jurisdiction’ of 
the Court. It may be mentioned that the 
plaintiff. agreed to withdraw this prayer.in 


.the first Court. 


> 


Appeal allowed; 
Case sent back. 


ft 





LOWER BURMA CHIEF COURT. . 
Crvi Reviston Nos. 151 ano 152 oF 1916. ' 
June 14,1917, `` 
Present: —Mr. J ustice Maung Kin. 
MA KYJ—Appricant 
versis a 
MAUNG PANU AND ANOTHER— 
o RESPONDENTS. ; 
Civil Procedure Code (Act V of 1908), ss, 115, 1055 
Interlocutory order im appealable case-—Revisiqn, ` 
whether. lies—High Court, power of interference of: 2-1 
The Chief Court has no power to interfere in 
revision under section 115 of the Civil Procedure 


-3 


“ Code’ with an interlocutory order passed by a lower 


Court in an appealable case; but under section 105 of 
the Code, the order can be made a ground of objection 
in the subsequent appeal against the decree. |p. 943, 
col. 1; p. 944, col. a) aa NG 

Oase-law on the subject reviewed. l 


Mr. Ba Tin, for the Applicant. ~ 
Mr. Villa, for tbe Respondents. 
JUDGMENT. | 
In No. 151 or 1916. a 

The subject-matter of the suit out of which | 
this application for revision arises is the 
estate of U Po Oh and Ma Za Yu. °> °., 

The respondent, Maung Pan U, applied for. - 
Letters of Administration on the ground that 
he was the adopted son of the deceased 
but for reasons, which it is not necessary 
to state here, his application wag dismissed, 
and one Maung Aung Gyaw, a stranger to. 
the deceased, was appointed administrator. 
Aung Gyaw died before having fully ad: 
ministered the estate, leaving him surviving 
the applicant as his widow and two minor® 


ha 
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children. The widow took charge of the 


estate. The respondent filed three suits in the 
Sub-Divisional Court of Prome against the 
applicant and her labourers for the recovery 
of different parts of the estate of the de- 
cased. The applicant by her written state- 
ment admitted being in possession of the 
estate but objected to the splitting up of 
the cause ofaction. The other defendants 
claimed no rights and stated that they 
were merely labourers on the lands. The 
Court -passed an order giving the applicant 
permission to bring separate suits on the 
same cause of action. Revision is sought 
of this order on the ground that it is 
ultra vires being in direct contravention of 
Order IJ, rule 2, of the Code of Civil Pro- 
cedure. 


Mr. Villa for the respondents 
that this Court has no power to 
under section 115 of the Code although 
it may. be of opinion that the order is 
ullra vires, inasmuch as under section 105 
vf the Code the order can be made a 
ground of objection in the subsequent ap- 
peal from the first decree, and he cites in 
support the Lower Burma case of Maung 
Thaung-v. Ma Se (1), Chattar “Singh v. 
Lekhraj Singh (2), H. H. The Nizam of Hyder- 
abad, In re (3), Motilol Kashibhat v. Nana 
(4). Jn regard to Dhapi v. Ram Pershad 
(5), in which a contrary view was come to, 
to .that.:héld in the other cases above 
cited, ‘Mr. Villa says that it has been dis- 
sented from in some of those cases and 
that in the,Lower Burma case it was not 
noticed in the judgment, though it was cited 
at the -Bar. 


In the Lower Burma case, Irwin, d., 
followed the previous rulings of Madras and 
Allahabad in H. H, The Nizam of Hydera- 
bad, In re (3) and Ohattar Singh v. Lekhraj 
Singh (2) respectively,: and held that sec- 
tion’ 622 of the Code of 1882 (section 115 
of the present Code) does not apply to an 
-interlocutory order in a case, in which there 
will be an appeal against the decree in the 


contends 
interfere 


(1) 8’Bur. L. R. 328. 
p (2) 5-A. 29% A. W. N, (1883) 39; 3 Ind. Dec.-(N. s.) 
81., i 
(3) 9: M: 256; 3 Ind." Dec. (N. 8.) 575. 
(4) 18'B. 35; 9 Ind. Dec. (N. s.) 582. 
h (6) 14 C. 768; 12 Ind. Jur. 97; 7 Ind. Dec. (N. s.) 
309. 
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proceeding in which the interlocutory order 
was made. 

The Caleutta case “of Dhani vy. Ram 
Pershad (5), where the contrary view was 
held, was not mentioned in Irwin, J.’s judg- 
ment probably because there was no neces- 
sity for doing so, inasmuch as he wasg 
following the Bombay caseof Motilal K ashibhas 
v. Nana (4) which had dissented from jt. 

In the Calcutta case Norris, JZ’ after 
noticing the Allahabad cases S 


above men- 
. cs k 
tioned, observes: Thèse cases no doubt 


decide in so many words that sect; 

of the Civil Procedure Code does scar 
to interlocutory orders when there is an 
appeal from the final decree. I confess 
that, after a careful consideration of the 
judgments, I am unable to concur in the 
interpretation placed on section 622 of the 
Civil Procedure Code. I think that the word 
case’ in section 622 of the Civil Proce. 
dure Code is wide enongh to include an 
interlocutory order....1% is easy to imagine 
cases where irremediable injury may be 
done to a party by an interlocutory order 
made without jurisdiction, and unlesa the 
words of the section are glear beyond 
all donbt to the contrary, I cannot be- 
lieve that the Legislature intended such 
injury to remain without a r Ki 
In Motilal Kashibhai v. Nana (4) ai 
C. J., in delivering the judgement of thé 
Court dealt -with the views of Norris, J 
in the following words: “The expression 
case in section 622 of the Civil Pro- 
cedure Code may be, as stated by the Court 
in Dhani v. Ram Pershad (5), wide en- 
ough to include an interlocutory order, 
But a word of such general import must 
be controlled by due regard to the pur- 
pose with which section 622 was framed. 
This, it cannot be doubted, waa to enable 
a party toa suit to get a decision or 
order of a lower Court rectified-by the 
High Court, when there would otherwise 
be no remedy. In the case of these in- - 
terlocutory orders (such as the present one) 
against which no immediate appeal lies 
a remedy 15 still supplied by section 591. 
a a that the order may be made a 
ground of objection in i 
the final decree”. AEE aaa 


In Damodar v. Laghunath (6) Fulton, J 
(6) 26 B. 551; 4 Bom, L. R. 267, 


"y 


$44. 


in the judgment of the Court followed 
the -.Allahabad case of Ohattar Singh v, 
Lekhraj Singh (2). 

In Balamoney v. Ramasami Chettiar (7) 
the Madras High Court followed the 
Bombay case of Motilal Kashibhat v. Nuna 
(4) and its .own case of H. H. The Nizam 
of Hyderabad, In re (3). 

To turn to ‘Caleutta again, in Gobinda 
Mohun Doss v, Kunja Behary Dos3 (8) it 
was observed: “There is no possible ground 
for controversy -that if the Court is satis: 
fed that an interlocutory order of the 
dessription now before us has been made 
without jurisdiction or under such circum- 
stances as are likely to cause irreparable 
injury to one of the litigants, this Court 
has ample power to set matters right 
under section 15 of Statutes 24 and 25 Vic. 


Chapter 104”, And the learned Judges 
stated that it was needless to consider 
whether the case of Dhapi v, Ram Pershad 


(5) was correctly decided or to investigate 
the precise extent of the revisional powers 
of the High Court under section 115 of the 
Civil Procedure Code. 

This case was followed in Amjad Ali v. 
Alt Hussain (9), but without reference to 
section 115 of the Civil Procedure Code. 
And in Stvaprosud Ram v. Tricomdas (10) 
Chatterjee, J.. in delivering the judgment 
of the Court “said that even if it were 
doubtful whether section 115 does empcwer 
the High Court to interfere with an in- 
terlocutory order, the powers under section 
15 of the Charter Aot are wide enough to 
enable the Court to do justice. 


The result of the above review of the 
authorities on the subject is that Allaha- 
bad, Bombay and Madras are against the 
view expressed in the Calcutta case of 
Dhapi v. Ram Pershad (5) and that the 
-later Caloutta cases neither follow nor 
dissent from this case but proceed on the 
ground that the Oalentta High Court had 
power to render aid to the aggrieved 
party under the Charter Act. This being 
so, the preponderance of authorities is 


against the applicant and I feel I should 

(7) 30 M. 280; 17 M. L. J. 79; 2 M. L. T. 88. 

(8) 4 Ind. Cas. 364; 14 O. W. N. 147 at p. 163; 10 
G. L. d. 407. 

(9) 6 lund. Cus. 574; 15 C. W. N. 353; 12 UL. J, 
619. 

(19) 27 Ind. Cas. 917; 42 0. 926. 
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give my ` decision accordingly. The appli- 
cant is at liberty, if she is so advised, 
to make the order she now complains of 
a ground of objection in the appeal from 
the final decree inany of the suits. 

I express no opinion as to the question 


‘whether the order is ulira vires or not. 


The application is dismissed with costs. 
In Ne. 152 or 1916, 

For the reasors stated in my judgment 
in Oivil Revision No, 151 of 1916, with 
which this application was heard, this appli- 
cation is dismissed with costs, 

Applications disintesed., 


CALCUTTA HIGH COURT. 
Civar Sor No. 97 of 1914. 
Civit Arrear No. 9 or 1917. 
March 2, 1917. 
Present:—Sir John Woodroffe KT., and 
Justice Sir Asutosh Mookerjee, Kr., 
RAMENDRA NATH RAY -— PLAINTIFE 
— APPELLANT 
VErsus 


BROJENDRA NATH DASS AND OTHERS 


— DEFENCANTS— RESPONDENTS, 

Letters Patent (Cal.), cl. 15—Civil Procedure Code 
(Act V of 1908), O. I, vr. 1, 8—Judgment, what is 
--Decision that suit is multifarious and plaintiff 
must elect, whether judgment—Appeal—-Misjoinder of 
parties and causes of action. 

Order I, rule 3, is not limited to joinder of parties 
but also applies to joinder of causes of action. [p. 
946, col i] 

A decision that a suit is multifarious and has been 
so constitnted as to joinder of parties and causes 
of action that it cannot be entertained as framed, 
isa judgment within the meaning ofi clause 15 of the 
Letters Patent. [p. 948, col. 1.) 

Tho determination of the question whether or not 
the suit -as framed is open to objection on the ground 
of misjoinder of parties and causes of action depends 
Roe the allegations made in the plaint. [p. 948, col, 
2, : 
A suit was instituted against four sets of defend- 
ants for the recovery of goods and documents of 
title relating thereto or, in the alternative, of the 
value of goods, on the allegation that one of the 
defendants obtained possession of the goods, which 
wero the plaintiff’s property, with the documents of 
title, by moans of fraud and subsequently transferred 
them to the other defendants. The relief claimed 
in the suit was nut the same againstall the defend- 
ants, and the Trial Court, holding that there had 
been a inisjoinder of causes of actiowin the suit, 
adjourned the suit to a specified date with liberty to 
the plaintiff to elect meanwhile as against which of 
the defeudauts he would proceed, but did not speci- 
fically order that on the failure of the plaintiff so to 


elect, the suit would be dismissed: 
@ 
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Held, that the decision of the Trial Court was a 
judgment, as it was in substance a decision that the 
suit wonld not lie as framed, with the result that if 
the plaintiffdid not elect, the suit would be dismissed, 
and so an appeal lay against it under the Letters 
Patent. [p.945, col 2; p. 918, col. 1.] 

Per Mookerjee, J.—The true test to be applied in 
the solution of the question of the competence of an 
appeal under the Letters Patent from an adjadica- 
tion is, not the form of the adjudication but its real 
effect on the suit or proceeding in which it has been 
made. Whatever the form of theadjudication may be, 
if it puts an end to the suit, so far as the Trial Court 
is concerned, the adjudication may properly be 
deemed a'jadgment within the meaning of clause 15 
of the Letters Patent. [p. 9£7, cols. 1 & 2.] 


The Advocate-General (Mr. B. O. Mitter with 
him Messrs. 5. R. Das and K. P. Basu), for 
the Appellant. 

Mr. B.-L. Mitter, for the Respondents 
the Bengal National Bark. 

Mr. C. O. Ghose (with him Mr. D. 6. 
Ghose), for the Respondents Birkmyre 
Bros. l 

Mr. Buckland (with him Mr. Surita, for 
the Respondents) Lansdowne Jute Mills. 

“Mr. Langford James (with him Mr. N. 
Sircar), for the Respondents Cartwright & 
Cn, 

JUDGMENT. 

Wooprorra J.— This suit is brought against 
four sets of defendants and the point in issue 
is, whether there has been misjoinder of par- 
ties and causes of action. In the judgment 
under appeal Chitty, J., has held that the 
plaintiff who claims such right cannot be 
allowed to proceed in one suit against the 
defendants, and adjourning the bearing, gave 
the plaintiff a fortnight to elect against 
which of the defendants he would proceed. 
Though the learned Judge does not expressly 
say so, it is quite clear on the judgment and 
proceedings that ifshe plaintiff does not elect 
and persists in his claim to sue all defend- 
ants, his suit will be dismissed. The po- 
sition is substantially the same as if the Court 
had dismissed the action unless the plaintiff 
elected under the liberty given to him. It 
has been objected that no appeallies. The 
first question is whether this is a judgment. 
It seema to me that it is, for it is anadjudication 
that the suit cannot lie as framed and cannot 
proceed as presented and that the Court cannot 
hear it. Sech adjudication was based on the 
view that the suit is bad for misjoinder of 
causes of action and parties The Court is said 
to be unable to entertain the suit, the reason 
being of a like nature with defect of jurisdic- 
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tion and not a mere irregularity. A decision 
to this effect which will ba followed by dis- 
missal unless the plaintiff abandons rights to 
which under the law he claims to be entitled, 
is, in my opinion, a judgment affecting the 
merits of the question and determining some 
right or liability between the parties. It has 
not been contested that if there werea final 
order having this effect, it would be a judg- 
ment. The argument is that there is no such 
order, that all the Court has done is to ad- 
journ the suit, that it has not directed an elec- 
tion or dismissed the suit, and that, therefore, 
the appeal is premature, 


We must look at the substance of the 
matter. The order giving the plaintiff liberty 
to elect, a liberty he did not desire and an 
order which he opposes, is nothing but an 
adjudication that he cannot proceed on the 
plaint as framed, and such an adjudisation 
necessarily implies the result which follows on 
persisting with such a suit, namely, dismissal. 
The judgment makes clear why the plaintiff 
was called upon to elect. There appears to me 
to be in substance a decision that the suit 
will not lie as framed, with the result that if 
the plaintiff insists on his alleged rights, the 
suit will te dismissed. Iam of opinion that 
on these facts an appeal will lie. 

On the merits the question is this. The 
frame of the suit is admittedly not supported 
by Order II, rule 3. It is then said that it 
is justifed by Order 1, rule 3. To this, it is 
replied, firstly, that this last rule deals with 
parties and not joinder of causes of action, and 
in the alternative and on ‘the supposition 
that it does deal with joinder of causes of ac- 
tion, the present case does not on the fasts 
fall within the rule. Order I is headed 
“parties” and Order IL “frame of suit,” The 
question of parties involves that of cause of 
action and vice versa. A person is made a 
party because there is a cause of action against 
him, and where causes of action are joined, 
parties are joined. In a perfectly framed 
Code which dealt in separate chapters with 
parties and causes of action, the provisions 
should be exactly parallel, looking at the same 
matter from itsdifferent aspects in a way accord- 
ing to which the provisions of one Order 
would be in conformity with the provisions of 
the other. So much may be conceded, and if 
the solution of the question were doubtful, 
one might have hesitated on this ground to 
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hold that a suit might be framed under Order 
I ina manner not provided for by Order II 
which, according to its heading, specifically 
deals with the frame of a suit. Butin the 
present case we have to deal with the wording 
of a rule, the meaning of which has been 
construed. There are decisions of the English 
Courts on rules from which our own are taken. 
These decisions are subsequent to the year 
1896, when Order XVI, rule 1; was amended. 
It has been held that ‘that Order deals not 
only with joinder.of parties, but also joinder 
of causes of action, notwithstanding that 
Order XVI like Order I is headed “parties” only 
[Compania Sansinena v. Houldar(1), Bullock v. 
London General Omnibus Co. (2), Markt v. 
Rnight Steamship Co. (8) and Times Cold 
Storage Co. v. Lowther (4) ]. 


This, notwithstanding ineidental obser- 
vations to a contrary effect in Thompson v. 
Landor County Oouncil (5), is not ‘disputed 
before us. The decisions in -the Bombay 
High Court given in 1908 and referred 
to in Janktbai v. Shrinivas Ganesh Valsankar 
(6) do not refer to the latest English 
decisions.: It is conceded before us that it 
cannot be now contended that Order 
XVI, from which Order I is taken, does 
not refer to joinder of causes of action. 
These decisions were on Orcer XVI, rule I, 
corresponding to Order I, rule 1, but are equal- 
ly applicable to Order I, rule 3, which is in 
exactly the same terms as Order I, rule l, 
substituting the word “defendant” for “ lanl: 
iff.’ Indeed in England where the rule 
relating to the joinder of defendants is in 
differing terms from that relating to joinder 
of plaintiffs, it has been held that they 
should be interpreted on similar principles. 
It must be held then that Order I, rule 3, 
does refer to joinder of causes of action. 

The next question then is whether the 
joinder in the present case is justified by that 


D, (1910) 2 K. B. 354,79 L.J. K. B. 1094; 103 


Eo “bon 1 K. B. 264 ab pp. 311, 279, 16 L. J, K. 
B. 127; 95 L. T. 905; 23 T. L. R.6 

(3) (1910) 2 K. B. 1021 at p. 1086; 79 L. J. K. B. 
939; 103 L. T. 369. 

A) (1911) 2 K.B. 100 at, p. 107; 80 L. K. 901; 104 
L. T. 637; 55 S. J. 44 

(6) (1899) 1 Q. B. so at 842; 68 L. J, Q. B. 625; 47 
W.R. 433; 80 L. T. 5 

(6), 20 Ind: Cas. 638, 38 B. 120; 15 Bom, L. R, 684, 
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role. Tt is contended that it is not, it being 
argued that there are different sets of trans- 
actions and no sommon question of law or 
fact. The foundation of the case, on which 
the rest of it depends, is the alleged fraud 
of B. N. Dass. If such fraud is proved the 
question is, ‘did the defendants who all 
claim under B. N. Dass obtain any title P 
If the plaintiff fails to prove fraud on 
the part of B. N..Das, the case faile against 
all the defendants. If he proves fraud, 
it may be that the defendants may bave a 
different answer by way of defencé: but 
that does not make the case any the less 
one of a common question of law and fact. 
The same ‘act or transaction which concerns 
all parties is the alleged fraud of B.N, 
Das, and this involves a common question : 
of law or fact. Alldefendants have derived 
title from a person “who ib alleged to have 
obtained the goods by means of fraud.’ By 


reason of this the possession of all is alleged 


to be wrongful. Whether a common question 
arises may be tested by seeing what the 
evidence will be. Jn the shorthand notes 
Chitty, J., expressed the opinion that the 
evidence will be common, and that if there 
were separate suits they might be heard 
together with consent. In the judgment 
the learned Judge qualified this statement 
by saying that this was true upto a point. 

It is true so far as the plaintiff’s cause 
of action, as based on the fraud of B.N. 

Das, is concerned, though there may be 
some facts which are particular to particular 
parties being offered in proof of the plaint- 
iff's case (e. g., present possession of the 
goods as result of such frand) or by the 
defendants as part of their defence. The 
rule does not say that all questions must 
be common. It is sufficient that there is 
a common question. In my opinion then, 
the plaint is within the provisions of 
Order I, rule 3. It may be conceded that the 
case of the Bengal National Bank raises poinis 
which do not affect other defendants. For 
the Bank is not concerned with the transac- 
tions with Cartwright & Co. or the two Mills 
which claim through them. Goods covered 
by Railway Receipt No. 9 have not been 
stopped in transit, having been” already de- 
livered to Lansdowne Mill. The plaint asks 
for declaration that the plaintiff is entitled 
to the document (Railway Receipt No. 9) 
and to the goods covered thereby, which 
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are said now to be with the Lansdowne 
Mill. The Bank claims to deal with the 
goods ifit candy so. The common root of 
title is B. N. Das. 

Lam of opinion, therefore, that the suit is 
not bad for misjoinder of parties and causes of 
action.: Should it, however, be convenient, the 
Court may [See Umabat Mangeshrao v. Vithal 
Vasudeo Shetti (7)| direst the successive trial 
of the issues separately affecting different 
defendants. Thus the question of the alleged 
fraud of B. N. Das touching all the defend- 
ants may be tried first. If it fails, there 
is an end of the case. Ifit succeeds and 
the Bengal National Bank does not wish to be 
present at the trial of the issues, so far as 
they affect the other defendants, viz., Cart- 
wright & Co. and those claiming through 
them, there is no reason why it should 
attend. I would, therefore, - decree this 
appeal with costs. 

"MOOKERJEE, J.—This appeal is directed 
against a determination by Mr. Justice 
Chitty that there has been a misjoinder of 
causes of action in this suit and that the 
plaintiff cannot be allowed to proceed against 
the defendants as they at present stand on 
the record. A preliminary objection has 
been taken to the competence of the appeal, 
on the ground that this decision does not 
constitute a “judgment” within the mean- 
ing of clause 15 of the Letters Patent, 
Stress has been laid on the ciroumstance 
that the order as drawn up merely adjourns 
the suit to a specified date with liberty to 
the plaintiff to elest.meanwhile as. against 
which of the defendants he will prosecute 
the snit, and does not specifically state, as 
the order of Channel, J., did in the case of 
Frankenburg v. Great Hovicless Carriage Oo. 
(8), that, on his failure so'to elect, the suit 
will be dismissed. In my opinion, there 
is no sabstance in the preliminary objec- 
tion. 

It is plain that the true test to be applied 
in the solution of the question of the com. 
petence of the appeal is, not the form of the 
adjudication, but its Heal effect on the suit 
or proceeding in which it has been made. 
Whatever *the form of the adjudication may 


(7) 1 Ind. Cas. 120; 88 B. 293; 11 Bom, L. R. 34; 5 
M. L. T., 230. 

(8) (1900) 1 Q. B. 504; 69 L J, Q. B. 147; 81 L. T. 
e684; 7 Manson 347. 
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be, there is no doubt that it does, in the 
present instance, put an end to the suit, so 
far as the Trial Court is concerned; from 
this standpoint the adjudication may | pro- 
perly be deemed a judgment, not inerely 
within the test formulated by White, O. J.e 
in Taljaram Row v. Alagappa Chettiar (9), 
but also within the definition given by 
Couch, ©. J., in the Justices of the Peace for 
Calcutta v. Oriental Gas Oo. (10), “judgment 
in clause 15 means a decision which 
affects the merits of the question between 
the parties determining some right or 
lability.” That this does not necessarily 
involve an actual decisionon the right in 
controversy between the parties is clear from 
one of the illustrations given by Couch, ©. J., 
himself. He pointed out the obvious differ- 
ence between an order for the admission 
of a plaint and an order for its rejection, and 
added the observation that “the former deter- 
mines nothing, but is merely the first step 
towards putting the case in a shape for 
determination, the latter determines finally, 
so far as the Court which makes the order 
is concerned, that the suit as brought will 
not lie; the decision, therefore, is a judg- 
ment in the proper sense of the term.” 

The same view is confirmed by the desision 
of Conch, C. J., in Hadjee Ismail Hadjee 
Hubeeb v. Hadjee Mahomed Hadjee Jasoob 
(11), where he held that an appeal lies 
from an order refusing to set aside an orde 
granting leave toa plaintiff to sue under 
clause 12 of the Letters Patent, The order, 
he said, was of great importance to the 
parties, was nota mere formal order or an 
order merely regulatiog the procedurs in 
the suit, but one that had the effect of giving 
a jurisdiction to the Court which it otber- 
wise would not have; it might fairly ba 
said to determine some right between the 
parties, namely, the right to sue in a parti- 
cular Court. To the same effect is the deci- 
sion of the Judicial Committee in Aurrish 
Ohunder Ohowdhry v. Kali Sunderi Debi (12), 
that an appeal lies against an order which, in 


(9) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W, N. 
696; 8 M. L. T. 453; 21 M. L. J. L 

(10) 8 B. L. R. 433;17 W. R, 864. 

(11) 13°B. L. R. 91; 21 W. R. 303, 

(12) 9 C. 482; 10 I. A. 4120. L. R. 611; 7 Ind. 
Jur, 161; 4 Sar. P. J. 406; 4 Ind. Deo. (N. &) 970, 
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substance, decides a question of jurisdiction, 
Now, when a Court refuses to proceed with 
the trial of a suit on the ground of mis- 
joinder of parties and causes of action the 
Court may fairly be said, in the words of 
Beverley and Jenkins, JJ., in Mullick Kefatt 
` Hossein v. Shec Pershad Singh (18), to: be 
unable to entertain it and the reason 1s of 
a like nature with defect of jurisdiction. 
As pointed out by Lord Herschell and Lord 
Russell in Smurthwaite v. Hannay (14) and 
by Lord Halsbury in Subrahmania Ayycr v., 
King-Emperor (15), an objection that a suit is 
multifarious is really an objection that the suit 
bas been constituted, as to joinder of parties 
and oauses of action, in a way not authorized 
by the law and the rules applicable to pro- 
cedure. The decision that a suit is so con- 
stituted and cannot be entertained as framed 
‘iz, in my opinion, a judgment within the 
meaning of the Letters Patent. It may 
further be usefully borne in mind that as 
was pointed out in Mathura Sundari Dassi 
y. Haran Chandra Shaha (16) and Budhu 
Lal y. Ohattu Gope (17), the various defini- 
tions or elucidations of the term “judgment” 
to be found in a variety of cases in the re- 
ports are not statutory definitions, and, 
while they furnish useful tests, they cannot 
be deemed inflexible and exbaustive. Jn 
the present case, if wer look at the naturo 
and the contents of the order, there is no 
escape from the conclusion that it would 
be idle to hold that the plaintiff should 
refuse to elect, should get his suit dismissed, 
and, then, prefer an appeal against the decree 
of dismissal as he would be unquestionably 
entitled todo. I am not disposed to place 
a narrow construstion upon the term 
“judgment” and thereby to postpone the 
inevitable determination, by the Court of 
Appeal, of the controversy as to the con- 
_ stitution of the suit. The preliminary objec- 
tion must, consequently, be overruled. 


(13) 23 C. 821; 12 Ind. Dec. (N. 8.) 545. 
(14) (1894) A. 0.494; 63 L, J. Q. B. 737; 6 R. 269; 
TLL. 157; 48 W. R. 113; 7 Asp. M. C. 485, 

(15) 2RL A. 257-25 M. Gi; 11 M.L J. 288: 3 
Bom. L. R. 540; 6 O. W. N. 866; 2 Weir 271 (P. C.). 

(16) 34 Ind, Cas. 634; 43 C. 857; 20 C. W. N. 594; 
23 0. L. J. 443. 

(17) 39 Ind. Cas 465; 2L C. W, N.26% 253 Ç. L. J. 
-J98; 19 Cr. L. J. 497; 44 O. 816. 
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The determination of the question whether 
or not the suit as framed is open to objec- 
tion on the ground of misjoinder of parties 
and causes of action depends upon the 
allegations made in the plaint. The suit 
is framed in the alternative for the recovery 
of goods and documents of title relating 
thereto or of the value of the goods. The 
plaintiff asserts that the bales of jute in 
controversy were his property and that 
Broje dra Nath Das by means of fraud ob- 
tained possession thereof with tha documents 
of title. The plaintiff further asserts that 
the goods have subsequently passed into the 
possession of the Lansdowne Jute Mills and 
the Hastings Jute Mills throngh Cartwright 
& Co, to whom they were transferred by 
Brojendra Nath Das. The plaintiff next 
alleges that one of the documents of title, 
namely, a railway receipt has passed from 
Brojendra Nath Das to the Bengal National 
Bank, though the goods covered thereby are 
in the possession of the Lansdowne Jute 
Mills. On theseallegations, the plaintiff joined 
as defendants Brojendra Nath Das, Cartwright 
& Co.,the Lansdowne Jute Mille, the Hastings 
Jute Mille and the Bengal National Bank. The 
relief he seeks is the recovery of the goods and 
the documents of title, or, in the alternative, 
the value of the goods. As regards the 
alternative claim, he seeks a decree for the 
entire sum against Brojendra Nath Das and 
Cartwright & Co. or proportionate sums 
against the other three defendants accord- 
ing to the value of the goods and documents 
in the _possession of each of them. Before 
the trial of the suit, the Delhi and London 
Bank were added as defendants on the 
application of the Hastings Jute Mills, on 
the ground that they were interested in 
the subjest-matter of the litigation. Mr. 
Justice Chitty has held that the suit cannot 
proceed on the plaint as framed, because 
not framed in conformity with Order II, 
rule 3, of the Civil Procedure Code, 1903. 
He has further held that the plaintiff 
could not successfully claim the benefit of 
Order I, rule 3. His view in substance 
is that Order J, rule 8, is limited to joinder 
of parties and has no application to ques- 
tions of joinder of causes of action, which 
must be deemed to be governed exclusive- 
ly by Order lI, rule 3. For the solution 
of this, the fundamental question in this. 
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appeal, it is necessary to examine the pro- 
visions of Orders I and II. 

Order I relates to parties to suits. Order 
TI relates to frame of suits, Consequently, 
at frst sight, it might seem, asif the two 
Orders related to two distinct topics. Such 
a view, however, would obviously be based 
upon an unsubstantial distinction, because 
when a plaintiff frames his suit, he joins 
parties as defendants ordinarily because he 
claims to have a cause of action against 
them; in other words, when the legislator 
has to frame rules for joinder of parties 
and joinder of causes of action, he examines, 
on the two occasions, the same problem 
though from different standpoints, Ac- 
cordingly, in a Code which is ideally 
arranged with due regard to logic and 
symmetry, one would expect to find in the 
chapter on joinder of causes of action 
provisions which accurately correspond to 
similar provisions in the chapter on joinder 
of parties. Codes, however, are rarely, if 
ever, accurately logical and symmetrical, 
lt would, consequently, be unsafe to 
assume that because a particular rule finds 
a place in Order I, which treats of parties 
to snits, it can have no bearing on quez- 
tions of misjoinder of causes of action; it 
is manifestly nesessary that some regard 
at any rate must be paid tothe history 
of the legislation on the subject [ Maharaiah 
Ishuree Persad Narain Sing v. Lal Ohutterput 
Sing (18), Brown v. Mclachlan (19), Kripa 
Sindhu Mukerjee v. Annada Sundarı Debi 
(20)]. Now it is well known that Order 
I, rule l, isa reproduction of Order XVI, 
rule 1, of the Rules of the Supreme Court, 
in England, while Order I, rule 3, which 
corresponds to Rules of the Supreme Court, 
Order XVI, rule 4, is yet substantially differ- 
ent in phraseology therefrom. Order TI, rule 3, 
again corresponds to Rules of the Supreme 
Court, Order XVII, rule 1, but differs 
therefrom in an important respect. Thus as 
Order I, rules 1, which provides for the 
jvinder of plaintiffs is identical with Rules of 
the Supreme Court, Order XVI, rule J, 


it is consonant to well-established principles 
(18) 3 Mel. A. 100 at p. 180; CW. R. P.C.) 27; 1 

Sar. P. C. J. 246; 18 E. R, 435. 
(19) (1872) 4 P. C. 543 at p. 

(x. s.) 384; 42 h, 

R. 659. 

i) 35 C. 34; 11 Ç. W. N. 933; 6 C. Ta J. 273 at p. 
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of statutory interpretation that we shonld de- 
termine the exact scope of the rule in our 
Code in the light of the desisions in the su- 
perior Courts in England which have explained 
the true construction of Rules of the supreme 
Court, Order XVI, rule 1. As White, C. J., 
observed in Lovelock § Dewes v. Malabar 
Timber and Saw Mills (21), in considering 
the construction of a section in an Indian 
Act which is professedly based on an 
English enactment, which in fact reproduces 
almost word for word the language of the 
English enactment, we are in practice, if 
not in theory, bound by the decisions of 
the English Court of Appeal. Now, it is 
well known that the English rule, as it 
now stands, was introduced on the 26th 
October 1£96, to meet the difficulty creat+d 
by tbe decision of the House of Lords in 
Smurthwaite v. Hannay (14), to the effect 
that the rule as it previously stood did 
not relate to joinder of causes of action 
but applied only to joinder of parties in 
respect of the same cause of action. The 
scope of the rule was greatly extended by 
alteration, and if can no longer be said 
that the Order relates only to joinder of 
rarties and not to joinder of causes of 
action. Reference may, in this connection, 
be made to the judgment of Bowen, L. J., 
in Hannay and Oo. v. Smurthwaitte (22), 
which emphasises the distinction between 
the expression ‘right to any relief” whivh 
was used in the old rule and the phrase 
“any right to relief’ which is used in the 
rule now in force. The history of this 
alteration is explained inthe case of Oxford 
ant Oambridge Universities v, George Gill 
(23), which followed the decision in Stroud 
v. Lawson (24). That the altered rale 
covers joinder of parties as also causes of 
action must now be treated as indisput- 
in Bullock v. 
London General Omnibus Co. (2), Compania 
Sansinena v. Houldar (1), Markt v. 
Knight Steamship Co. (3) and Times Cold 
Storage Co., v. Lowther (4). It is further 


(21) 18 Ind. Cas. 997: 13 M. L. T. 282. 

(22) (1898) 2 Q. B. 412. - 

(23) (1899: 1 Ch. 55: 68 T. J. Ch. 34: 
338; 47 W. R. 248; 15 T. L. R 2L 

(24) (1898) 2 Q. B. 44: 67 1.0. Q. B. TIS; 78 L. T, 
7-9; 46 W. R. 626; 14 T. L, R, 42}, 
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worthy of note that although the phraseology 
of Rules of the Supreme Court, Order XVI, rule 
3, which relates to joinder of defendants bas 
not been altered, its scope has recently been 
deemed.to have been enlarged by reason of 
the alteration effected in Rules of the Supreme 
Court, Order XVI, rule 1, which treats of 
joinder of plaintiffs [Compania Sansinena 
v. Houlday (1)]. Consequently as under 
the 


our Code, the rule relating to 

joinder of defendants has been framed 
on the same lines as the altered rule 
relating to the jomder of plaintiffs 


(Order I, rules 1 and 3), there is even 
much stronger reason here than in England 
to hold that Order I, rule 3, applies to 
questions of joinder of parties as also 
joinder of sauses of action. Ido not feel 
pressed by the phrase “save as otherwise 
provided”, which occurs in Order II, rule 3 
(1).. Iam not prepared to read into tbis rule 
the words ‘in. this order” after “previded,” 
specially in view of the language used in Rules 
of the Supreme Court, Order XVIII, rule 1, 
whereon our rule is based. Nor do I feel 
embarrassed by the decision in Thompson v. 
London Oounty Council (5), Munday v, South 
Metropolitan Flectrie Tight Co. (25) and 
Greenwood v. Greenwood (26), which do not 


militate against the view that Rules of the 


Supreme Court, Order XVI, rules 1 and 3, re- 
late to misjoinder of parties as also causes of 
action. The decision: in Thompson v. London 
County Council (5), which overlooks the cases 
of Stroud v. Lawson (24) and Oxford and 
Oambridge Universities v. George Gill (23), 
was explained in Frankenburyv. Great Horseless 
Oarriaga Oo. (8) and Compania Sansinena 
v. Houldar (1). The case is an authority only 
for this principle, if you have suffered a 
wrong, it may be that A is the person who 
hes committed it, in which oase he is 
liable, but, perhaps, you are not certain 
thatit may not be B who has scomwitted it 
and, if ro, B is Hable; as between A and 
B they are strangers to each other in the 
matter, and, then, because you cannot ascer- 
tain whether A or B committed the wrong. 
you cannot bring the action for damages 
against A and B jointly. The two other 
decisions mentioned are clearly distinguish- 
able on their special facts. 


(25) (1918) 29 T. L. R. 346; 57 S. J. 4924, 
(26) (1909) 100 L. T. 68, 
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y. Couldridge (27), which followed Sadler v. 
Great Western Ry. Oo. (28) and was explained 
in Frankenburg v. Great Horseless Carriage Co, 
(8), only illustrates the principle that if you 
have a cause of action against A and B for 
a tort X, and quite a separate cause of 
action against B for tort Y, you cannot in 
one action unite claims in respect of both 
torts Xand Y against A and B. Reliance 
has been placed on behalf of the respond. 
ents on the decision of the House of Lords 
in Sadler vy. Great Western Railway Oo. (28) 
[which was applied ia Gower v. Couldridge 
(27)] and of the Court of Appeal in Stroud 
y, Lawson (24), but neither case lends 
support to the theory that Rules of the 


Supreme Court Order XVI, is restricted 
to joinder of parties and throws no 
light on questions of joinder of causes 


The matter is one essentially 
of substance and not of form, as Romer, 
L, J., observed in Frankenburg v. Great Horse- 
less Carriage Co. (8), and I am not prepared 
to put a narrow sconstraction upon the 
provisions of Order I. On the one hand, 
we have the fundamental principle that 
needless multiplicity of suits should be 
avoided, on the other hand, we have the 
equally essential principle that the trial of 
the suit should not be embarrassed by the 
simultaneous investigation of totally un- 
connected controversies. The Legislature 
has effected a compromise of these two 
principles by means of the rules embodied 
in Orders I and II, which may possibly 
overlap to some extent in their application 
to concrete cases. It is not the function 
of Court, however, to determine how far 
the rules are appropriate. We are bound 
to interpret them in their natural sense and 
apply them to the circumstances of each 
case, I hold, accordingly, that Order I, 
rule 1, and Order I, rule 3, apply to 
questions of joinder of parties as also:of 
causes of action, and I respectfully dissent 
from the contrary view adopted by Davar, 
J., in Umabat v, Bhavu Balvant (29) and 
Jankibat v. Shrinivas Ganesh Valsankar (6) 


without examination of or reference to the 
4 


(27) (1898) 1 Q. B. 848; 67 L. J. Q. B. 251; 77 L. 
T, 707; 46 W. R. 214; 14 T, L. R, 165. 

(28) (1896) A. O. 450; 65 L. J. Q. B. 462; 74 L. T. 
A6l; 45 W. R. 61. 

(29) 3 Ind. Cas, 165; 34 B. 258; 11 Bom. L. R. 499. ° 
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later decisions in England as to the scope 
and meaning of the corresponding rules in 
that system. 

. The question next arises, whether the 
present suit has been constituted in son- 
formity with Order I, rule 3. The deter- 
mining factors applicable here are, fist, 
could the right to relief against the de- 
fendants be said to be in respect of or arising 
cut of (expressions obviously of wider import 
than relating to) the same act or transaction, 
and, secondly, would any common question 
of law or fact arise, if separate suits were 
bronght. As regards the first test, there 
can, in my opinion, be no doubt that the 
right to relief against each of the defend- 
ants is based upon the same act, namely, 
the alleged fraud of Brojendra Nath Das, 
and this is so, notwithstanding the fact 
that there may have been subsequent 
acts or transactions in which the different 
defendants are individually concerned and 
which may enable them to raise distinct 
defences. As regards the second test, it 1s 
clear thatif different suits were instituted, 
at least one common question of fact would 
arise, namely, the exact nature of the act 
imputed to Brojendra Nath Das, which would 
have to be investigated presumably on the 
same evidence separately adduced in the 
several suits. Here, again, it is important 
to observe that the Code does not require 
that all the questions of law or fact which 
arise should be common to all the parties. 
The contention of the respondents was, in 
fact, based upon two fallacious assump- 
tions, namely, first, that the rules require 
that each of the defendants should have 
been doncerned in all the transactions, and 
secondly, that, if different suits were brought, 
no question would arise in which all the 
defendants were not interested. There is 
clearly no foundation whatever for either 
of these assumptions [of. Drincgbier v. Wood 
(30)], here is further no basis for the 
hypcthesis, put forward at one stage on 
behalf of the defendants, that questions of 
joinder of parties and causes of action are 
governed by different principles according 


as the cleim is founded. on breach of con-- 


tractor on tort; as Collins, M. R., observed 
in Bullock v, London General Omnibus Co.. (2), 


(80) (1899) 1 Ch. 398; 68 L.J. Ch. 181; 79 L. T. 
* 648; 47 W, R. 252; 6 Manson 76; 15 T, L, R, 18, 
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there is no reason for such a distinction. 
In my opinion the case before us is com- 
letely covered by Order I, rule 3, I may 
add that the underlying’ principle of this 
conclusion is in exact conformity with what 
has been the recognised rule in this Court 
in two well-known classes of cases, namely, 
first, suits by reversioners for recovery of 
the estate of the last full owner alienated 
by a limited or qualified owner during her 
period of possession and enjoyment, and, 
secondly, suits for possession by the real 
owner against holders under derivative titles 
from a trespasser as common source. The 
decision in Ishan Chunder Hazra vy, Rameswar 
Mondol (31) may be taken as representative . 
of the former class of cases. On the other 
hand, the decision in Nundo Kumar Nasker v. 
Banomali Gayan (32), where Hill, J., refers 
to the instructive cases of Hodgins v. Hick- 
son (33) and Minet v. Johnson (84), may 
be taken as the type of the second class 
of cases. I do not feel pressed by the 
decisions in Mullick Kefaet Hossezn v. Sheo 
Pershad Singh (13) and Sarala Sundari Dasi 
v Saroda Prosad Sur (35), which ruled that 
under the Code of 1882 there was no pro- 
vision for joinder of distinct causes of action 
against distinct defendants. The Code of 
1903 brings the rules on the subject ina 
line with the corresponding rules in England, 
and the object which the framers of the 
new Code had in view, would be completely 
frustrated, were the Courts to allow their 
effect to be qualified hy reference to de- 
cisions under the Code of 1882, pronounced 
ou provisions some of which, at any rate, 
have been omitted or materially altered 
(see for irstance sections 31 and 45 of the 
Code of 1882). 


There is no force in the contention that 
grave inconvenience will be caused to 
some of the parties as they will have to 
be present during the discussion of questions 
which specially affect others alone. The 
remedy for any possible inconvenience on 
this ground is supplied by the provisions 
of Order II, rule 6, which authorises the 
Court to order separate trials of causes of 


(31) 24 0. 831; 12 Ind. Deo, (N. s.) 1221. 
(32) 29 0. 871. 

(38) (1878) 12 Ir`L. T. 104; 89 L. T. 644, 
(84) (1891) 63 L. T. 507. = 
(35) 2 O. L. J. 602 at p. 606, 
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action which though joined in one suit 
cannot be conveniently tried or disposed of 
together., As pointed out by Scott, ©. J., 
in Umabat Mangeshrao v. Vithal Vasudeo 
Shetti (7), the Court is competent to direct 
the successive trial of the issues separately 
affecting different defendants and to record 
interlocutory judgments thereon to be made 
the basis of the final judgment at the concla- 
sion of the trial of the whole case. 


“In my opinion, the suit as framed is not 
open to objection on the ground of mis- 
joinder of parties and causes of action and 
skould consequently be tried on the merits. 
I agree that the appeal must be allowed 
with costs and the order of Mr. Justice 


Chitty reversed. 
Appeal allowe l, 


CALCUTTA HIGH COURT. 
Appeal From ORIGINAL Decree No. 481 
or 1914, 

May 22, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Walmsley. 
NAURANG SINGH—Derenoant No. 2— 
APPELLANT 
CENSUS 


JANARDAN KISHORE LAL SINGH DEO 


AND ANOTHER—PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 111 (g)— 
Lease—Non-payment of rent—Forfeiture—Ejectment, 
suit for-—-Cause of action. 

Where the rights and obligations of the parties 
toa lease are regulated by section 111 19) of the 
Transfer of Property Act, there is no determination 
‘of the lease by a forfeiture immediately on breach 
of a covenant, but the lessor is required to do some 
act thereafter showing his intention to determine 
the lease. [p. 953, col. 2. | 

The act, however, need not be a formal notice to 
quit, and may be a demand for possession, oral or 
written; what is essential.is an overt act which 
“intimates tothe tenant the intention of the Jand- 
lord to determine the lease. [p. $54, col. 1.] 

The institution of a snit for ejectment of the 
tenant cannot be regarded as the requisite act 
showing the intention of the !andlord to determine 
the lease within the meaning of section 111 (g}. [p. 
954, col. 1.] 

On non-payment of rent by the lessee the landlord 
brought a suit for his ejectment on the ground 
that under the terms of the lease the tenancy was 
forfeited, in consequence of the non-payment: 


Held, that a suit for ejectment was not maintain. 
able for want of a cause of action, as it was not 
even alleged in the plaint that before the institution 
vf the suit the plaintiff had, on the failure of the 
tenant to pay rent, done any act showing his inten. 
tion to determine the lease. [p 954, col. 1.) 


Appeal against the decree of the Sabordi- 
nate Judge, second Court, Burdwan, dated 
the 19th June 1914. 

Babus Bepin Behari Ghose and Gobinda 
Chandra Dey Roy, for the-Appellant. 

Babu Ram Oharan Mitra, for the Respond- 
ents. 

JOUDGMENT.—This is an appeal by the 
defendant ina suit for arrears of rent of a 
colliery held by him under the plaintiffs on 
the basis of a lease, dated the 23th September 
1901. The plaintiffs seek to recover their 
dues in respect of the years 1313 to 1317 
B. S., and pray for ejectment of the defend- 
ant on the ground that, according to the 
terms of the contract between the parties, 
the lease had been forfeited by non-payment 
of rent. The Subordinate Judge has decreed 
the suit. His decision has been assailed in 
this Court on two grounds, namely, first, that 
a larger sum has been allowed to the plaint- 
ifs than what is really due to them, and, 
secondly, that, on the face of the plaint, the 
claim for ejectment cannot be sustained. 

The first point is songbt to be established 
in two ways, namely, first, that credit should 
bave been allowed forasum of Rs, 1,5C0 
and secondly, that abatement of rent should 
have been allowed in respect of seven instead 
of six bighas. There is no force in either of 
these contentions. Upon the facts found by 
the Subordinate Judge, itis plain that the 
sum of Rs. 1,500 paid by the defendant had 
been rightly appropriated by the plaintiffs 
in satisfaction of their dues for an earlier 
period. As regarda the amount of abatement 
legitimately allowable, we see no reason to 
differ from the Subordinate Judge as to the 
quantity of land acquired by the Railway 
Company. In our opinion, the amount decreed 
by the Subordinate Judge is recoverable 
by the plaintiffs from the defendant. 

The second point raises an important 
question of law and requires careful con- 
sideration. The lease contains the following 
claure: — 

“We will pay the whole amount of the 
rent, year by year, by the 30h ot Ohuitia, 
If by non-payment of rent, we keep a couri 
thereof unpaid, you will haye power, in the 
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beginning of the month of Bysuck of -the 
next following year, to take khas possession 
of the whole land lying within the under- 
mentioned boundaries, including the coal 
mine thereon made by us, by your own 
authority, and settle the same with another 
tenant and realise the amount of arrears with 
interest from our properties, moveable and 
immoverhle, standing in our own names or 
benam and from our persons,” 

The plaintiffs contend that as default was 
made in the payment of rent the tenancy 
has been forfeited and ‘they have become 
entitled to possession of the property demised. 
The Subordinate Judge has given effect to 
this contention. We are of opinion that his 


decision overlooks more thau one elementary. 


principle. Inthe firat place, no decree for 
ejectment can be made for a non-payment 
of the arrears of four years. It is well 
settled that if rent is claimed for two conse- 
cutive years, ejestment cannot be decreed 
on the ground of forfeiture incurred at the 
end of the first year, because the very fact 
that rent is claimed for the second year, 
shows ceneclusively that the forfeiture, if any, 
incurred at the end of the first year has 
been waived by the landlord. Illustrations 
of this principle will be found in the cases of 
Jogeshurt Chowdh ain v. Mahomed Ebrahim (1), 
Sitanath Midda v, Basudev Midda (2), Kala- 
nant Singh y. Gunpat Singh (3), Raj Mohan 
De v. Mati Lal Saha (4). In the second place, 
a decree for ejectment cannot be made in this 
case, even on account of default of payment 
of rent of the fourth year, as, on the face of 
the plaint, there was no completed forfeiture 
of the tenancy at the date of the institution 
of the suit. The statutory provision on the 
subject is embodied in section 111, clause (g), 
of the Transfer of Property Act, and, may, 
for the purposes of this ease, be snansinted in 
the following terms: “a lease of inimoveable 
property determines by forfeiture, in case 
the lessee breaks an express condition which 
provides that on breash thereof the leasor 
may re enter or the lease shall become void; 
and the lessor or his transferee dies some 
act showing his intention to determine the 
lease.” Shis makes it plain that where 


(1) 14 O. 88; 7 Ind, Deo. in. s.) 28. 
(2) 20. L. J. F40 - 

¢8) 11 Ind. Cas, 974; 16 ©, wW. N. 104. 
(4) 98 Ind, Cas, 381; 22 Ọ, L. J. 646, 


thə rights and obligations of the parties 
are regulated by section 111 (g) of 
the Transfer of Property Act, there is 
no determination of a lease by forfeiture 
immediately on breach of ecvenant, but the 
lessor is required to do some act thereafter, 
showing his intention to determine the lease; 
in other words, the breach must be followed 
by an overt azt onthe part of the lessor 
before the tenancy can be deemed to have 
determined in the eye of the law. This view 
was adopted by this Court in the oase of 
Anandamoyee v. Lakhi Chandra Moitra (5), 
which was ascepted asa correct exposition 
of the law in Qadir Bakhsh v. Prag Narain 
(6). The distinction as regards the question 
of forfeiture, between cases governed by the 
Transfer of Property Act and by other 
Statutes, has been repeatedly pointed out in 
Madras, where it has been surmised that 
the requirements of a further rot is prob- 
ably a relio of the antiquated technicality 
of toe Common Law which required the 
formality of re-entry by the lessor of leased 
lands before the lease could be determined 
for breach of covenant [| Warvelle on Eject- 
ment, section 47, Newell on Ejactment, Chap- 
ter VIII, section 17, Venkataramana Rhatta 
y Gunduraya (7), Padmanabaya v. Ranga 
(5), Chengiuh v. Damara Kumara Thimma 
(9), Korapalu v. Narayana (10), Ramakrishna 
Mallay y Baburaya (11), Vidyapurna Thirtha 
Swamiar v, Ringippayya (12', Stvarama 
Atyarv. Alagappa Ohelty (18) ]. The require- 
ments of the Transfer of Property Ast are 
perfectly plain and its express provisions 
cannot be ignored or treated as surplusage, 
whatever may have been the history of the 
development of the law on the subject in 
England [ Goodright v. Oator (14), Evans v. 


(5) 33 C. 339; 3 C. L. J. 274. 

(6) 14 Ind. Cas. 747; 9 A. L. J. 794. 

(7) 31 M. 403; 4 M. L. T. 221, 

(8) 6 Ind. Cas. 447; 34 M. 161; 20 M. L. J. 980; 8 
M. L. T. 110; (1910) M. W. N. 462. 

(9) 15 Ind. Cas. 445; 21 M. L. J. 263. 

(10 20 Ind. Cas. 980; 88 M. 443; 25 M. L. J. 315; 
(19183) M. W. N. 655. 

(11) 17 Ind. Cas. 947; 23 M. L, J.715; 12 M. L. T. 
656. 

(12) 21 Ind. Cas. 405; 25 M. L, J. 496; 14 M. LOTT 
3 t4; (1913: M. W.N. 901. 

(13) 31 Ind, Cas 21!: (1915) M. W. N. 843 2 L. W, 
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(14) (1780) 2 Dougl. 477; 99 E. R. 304. . 
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Davis (15), Jones v. Carter (16), Fenn y. Smart 
(17), Baylis v. Le Gros (18), Roberts v. Davey 
(19), Serjeant v. Nash (20), Moore v. Ullcoats 
‘Mining Co. Ltd. (21), Grimwood v. Moss (22)]. 
It is further obvious that the institution of tke 
snit for ejectment cannot be rightly regarded 
as the requisite act to show the intention of 
the landlord to determine the lease within 
the meaning of section 111, clause (g). The 
forfeiture must be completed and the lease 
determined before the commencement of the 
action for ejesctment, for there must be a 
cause of action in existence antecedent to the 
suit | Deo Nandan Pershad v. Meghu Mahton 
(23)]. The act, however, naed not be 
a formal notice to quit and may be 
a demand for possession, oral or written; 


what is essential ig an overt act, which 
intimates to the tenant the intention of 
the landlord to determine the lease. In the 


case before us, the plaint does not even allege 
such an act on the part of the landlords. 
Consequently there is no escape from the 
position that the plaint does not disclose 
any cause of action for the claim in ejectment. 

The result is that this appeal is allowed 
in part and the decree, in so far as it entitles 
the plaintiffs to eject the defendant, is gan- 
celled; but it will stand in all other respects. 
Each party will pay his own casts in this 
‘Court. 


Appeal partly allowed, 

(15) (1879) 10 Ch. D. 747 at p. 768; 48 L. J. Ch. 228 
39 L. T. 391; 27 W. R. 285. 

(16) (1846) 15 M. & W. 718; 71 R. R. 800; 10 Jur. 
33: 1F3 E. R. 1040 

(17) (1810) 12-Rast 444; 104 E. R. 173. 

(18) ( 868) 40. B. (N s8.) 637;'4 Jnr. (y. 8.) 513: 
140 E. R. 1201; 31 L T. (0. s.) 215; 114 R. R. 840, 

(19 (1883) 4 B. & Ad. €64; 1 N. & M. 4483,2 L. J. 
K, R. 141; 110 E. R 608; 38 R. R. 348, 

(20. (1908) 2 K. B. 304; 72 L. J. K. B 630; 89 L. 
T. 112; 19 T. L. R. 510. 

(21) (1908) 1 Ch. 575; 77 L. J. Oh. 282; 97 L, T. 
845; 24 T. L. R. 54, 

a (1872) 7 C. P. 360 at 364; 41 L. J. C. P. 239; 
27 L. 1. 268; 20 W. R. 972. 

(23) 34 C. 57 ab p. 63; 5 C. L. J. 181;11 C.W. N, 
225. 
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BALWANTRAO son or SONBA— 
DerenDpant—APPELLANT 
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— RBSPONDENT. 

C. P. Tenancy Act (XI of 1898), s. 70, sub-cl. (5) 
~~Unpartitioned vnillage—Ordinary tenant—Deed 
executed by tenani for consideration in favour of one 
of three lambardars—Sale—Surrender-—egistration 
prohibited——Effect of such registration, whether effected 
through fraud or ignorance—Tvespass. 

An ordinary tenant in an unpartitioned village 
executed for consideration a registered document, 


‘desoribed asa surrender, in favour of the plaintiff, 


who had one-third share in the village and was one 
of the three lambardars each of whom received one- 
third of the rent from each tenant. The defendant 
was in possession with the consent of the remaining 
two lambardars, The plaintiff sued in ejectment: 

Held, (1) that the document purporting to be a 
surrender must be deemed to be a deed of sale 
inasmuch as the plaintiff, though one of the several 
co-owners, did not represent and act as agent on 
behalf of the entire proprietary body; [p. 955, “col. 1. ] 

Ganpatsao v. Pandurang, 83 Ind. Cas. 758; 12 N. L. 
R. 24; Ramdayal v. Gulabia Bai, AN, L. R. 120, 
relied npon. 

(2) that the plaintiff could not rely upon the 
sale-deed in support of his claim for possession, 
inasmuch as the registration of the sale-deed was 
forbidden by section 70, sub-clause (5), of the 
Central Provinces Tenancy Act; [p. 965, col. 1.] 


(3) that although the document purported to be a 
surrender, the parties to it could not evade the 
mandatory provisions of the law by giving the 
transaction the appearance of one not prohibited by 
such provisions, whether their conduct was influenced 
by fraud or ignorance; [p. 965, col. 1 ] 

Case-law discussed and reviewed. 

(4) that as the defendant was in possession as a 
trespasser to the extent of the plaintifs share, 
the latter was entitled to a decree for joint possession 
to the extent of that share. [p. 958, col. 1 


Second appeal against the decree of the 
Divisional Judge, Nagpur, in Civ! Appeal 
No. 54 cf 1915, dated the 11th November 
1915, coufirming that of the Junior Sab- 
Judge, W-rdha, dated the 29th March 1915 

Mr, A. C. Roy, for the Appellant. 

Dr. H. S. Gourand Mr. M. v. Abhyankar, 
for the Respondent. 

JUDGMENT — Daulat, an es tenant, 
died leaving his mother as his sole heir. 
On the lth March 1914 he executed a 
document deseribed as a deed of surrender 
in plaintf’s favour for consideration of 


Vol. XLI] 
BALWANTRAO Vv. RAMRAO. 


Rs. 3,000. The plaintiff has one-third share 
in the village and is ore of three lambar- 
dars. The defendant had set up in the 
lower Court a prior transfer which, it is 
now admitted, has not been proved. He 
is, however, in possession with -the consent 
of the two remaining lambardars. The 
plaintiff sues in ejectment. The defendant 
has been in possession as sub-tenant. There 
has been no partition of the village but 
each of the lambardars recovers one-third 
of the rent from each tenant. Courts below 
have decreed plaintiff’s claim. Defendant 
files the second appeal. The first point for con- 
sideration is whether there was a. surrender 
or sale in favour of plaintiff. The plaintiff 
did not purport to act on behalf of the pro- 
prietary body and the fact of his being 
one of three lambardars in an undivided 
village does uot entitle him to claim to 
be ‘the agent of ‘the proprietary body 
(Ganprtsao v. Pandurang (1)]. The plaintiff, 
therefore, being one of the several co-owners 
not representing the entire proprietary 
body, the transaction must be deemed to 
be a sale and not a surrender. [Rame 
dayal v. Gulabia Bat (2)]. The registration 
of the instrument is forbidden by sec- 
tion 70, sub-clause 5, of the Central 
Provinces Tenancy Act. Although the docu- 
ment purports to be a surrender, the parties 
cannot evade the provisions of the law by 
giving a transaction the appearance of one 
hot prohibited by that section, whether such 
conduct is influenced by fraud or ignorance 
on the part of the parties. I bold that 
the document was registered in contraven- 
tion of the terms of section 70, 33b-clause 
5, of the Tenancy Act. The appellant 
relies on the ruling of this Court in Daji 
Vithal Dhok v. Moreshwar Venkatesh Gharpurey 
(3), while the respondent relies upon Ganesh- 
das v. Shankar (4).. In the last cited case 
Stanyon, A. J, fo was dealing with 2 case 
of improper Top BEG dus to inadvertense 
on the part of the Registering Officer. In 
the case before me the improper registra- 


tion was due to a misdescription on the- 


part of „the parties to the instrument. In 


(1) 88 Ind. Cas. 758; 12 N. L. R, 24, 
(2) 4N. L. R. 120. 
(3) 1 N. L. R. 112. 
(4) 13 Ind. Cas. 909; 8 N. L. R. 22, 
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Ganeshdas v. Shankar (4) a malguzar who 
had a right to avoid the transaction was 
suing a transferee in possession and it was 
held that his remedy lay in a revenue 
case. In the present case the defendant is 
not entitled to object to the transfer in 
favour ofthe plaintiff ina Revenue Court. 
I am fortifiedin this view by the judgment 
of the learned Judisial Commissioner in 
the second appeal of Nilkanth v, Ghulya, 
Second Appeal No, 143 of 1912. I entirely 
agree with the following observations 
made in that judgment: “It is further 
urged on behalf of the appellants that the 
authority of Daji Vithal Dhok v. Moreshwar 
Venkatesh Gharnurey (3) has been weakened 
by the decision in Ganeshdas v. Shankar (4). 
In the latter case, however, the plaintiffs 
were the landlords of the mortgaged occu. 
holdings and as such entitled to 
resort to the remedy provided by section 
47 of the Tenancy Act. The plaintiffs in 
this case have not that remedy open to 
them. Tf the latter desision is to be con- 
strued as laying down that the prohibition in 
section 46 of the Act cannot be relied on 
in a Civil Court by a person to whom 
the remedy under section 47 is not open, 
then I must with all respect decline 
to follow it. I agree with the view 
taken by Ismay, J. C., in Bala Sahib vy. 
Jatya, Second Appeal No. 62 of 1901, 
that the effect of such prohibitions as 
those contained in section 45 (3), Central 
Provinces Tenancy Act, 1898 and in gee- 
tion &5 (2), Bengal Tenancy Act, 1885, 
is to control the provision of the Registration 
Act. The learned J. C. referred to 
Javanmal ditmal v. Muktabat (5), in which 
it was held that a sale-deed registered 
under the Registration Act but not exe- 
cuted according to the provisions of section 
56, Dekkhan Agriculturists’ Relief Act, 1879, 
was inadmissible and inoperative. Starting 
then with the position that a prohibition in 
the Tenancy Act is on the same footing as one 
in the Registration Act, I hold that the regis- 
tration of the mortgage sued on in the present 
case is invalid, the position being similar 
to that in Raz-un-nissa v. Sabır Husain 
(6), where the prohibition of the re- 


(5) 14 B. 516; 7 Ind. Dec, (N. s.) 808, 
(6) 26 A. 57; A. W. N. (1908) 195, . 
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gistration in section 35 of the Re- 
gistration Act, 1877, was ignored, and 


much more unfavonrably to the appel- 
Jant than in Mujib un-nissa v. Abdur 
Rahim (7), where the Jess mandatory pro- 
visions of section 3?, jbid., was relied on by 
their Lordships of the Privy Council.” 

The plaintiff is seeking to enforce the 
transfer not on the basis of prior posses- 
sion, but by virtue of a sale-deed the 
registration of which was obtained in 
violation of the mandatory terms of section 
70, sub-clause 5, of the Tenancy Act. It 
is difficult to see how I can solemnly 
decree the plaintiff's claim with costs, 
knowing full well that the Revenue Officer, 
on an application madeinthis behalf, will 
eet aside the sale-deed. I doubt if this 
was meant to be laid down hy the judg- 
ment in Guneshdas v. Shankar (4). The 
conclusion to which I have come is that 
the plaintiff cannof, rely upon the sale-deed in 
support of hisclaim for possession. But as 
the defendant is wrongfolly in possession as a 
trespasser, the plaintiff’s righttoclaim joint 
possession to the extent of one-third share is 
not seriously disputed, Daryao Shah Gond v. 
Tiran Shah Gond (8). The result is that 
the appeal succeeds.” The decree of the Courts 
below will be mcdified by giving the plaintiff 
joint possession of the holding to the extent of 
one-third share. As the point was not raised 
in the Courts below nor specifically inthis 
Court, each party will bear his own costs 
throughout. 

Appeal allowed; 


Decree modified. 
(7) 23 A. 233;5C. W.N.177;28 I. A. 35; 11 M. 
L, J. 68;3 Bom. L R. 114; 7 Sar. P, 0. J. 829, 
(4) 2N. L. R. 46. 





CALCUTTA HIGH COURT. 
Ree Nisi No. 7 or 1917. 

April 25, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr, 
and Mr. Justice Walmsley. 
DHARANIDHAR ADITYA AND OTHERS = 
PETITIO -ERS 
Versus 
HEMANG-A CHANDRA JANA— 


OPPOSITE PARTE. 
Dern ee, OX parte set aside by s'h, effect of --Original 
suit, revigal of. 


efect is to relegato the parties to the position they 
previously occupied, with the result tbat the suit 
which terminated jn tho er rarte decree is revived 
and must be tried by the Court, if the plaintiff de- . 
sires to p oceed with it. [p 956, col. 2; p. 987, col. 1.) 

Kshetra Mohan v, Man Gobinda Pal, 6 Ind. Cas, 18; 
14 C. W. N, 558, dissented from. 

Khajooroonissa v, Rowshan Jehan, 2 0.1843 L A. 
291; 26 W. R. 36; 1 Ind. Dec. (xN. s.) 4 2, followed. 


Rule against the order of the Munsif, 
first Court, Midrapore, in Miscellaneous Suit 
No, 151 of 1916. : 


Babu Debendra Nath Mondal, for the 
Petitioner. 

Babu Amarendra Nath Bose, for the 
Opposite Party. 

JUDGMENT. - We are invited in this 


Rule to consider the propriety of an order 
whereby the Court below has refused to 
revi e a suit for arrears of rent and to- 
try it in accordance with law. The suit 
was decreed ca parte. on the 15th December 
1914. The defendant in the suit was an 
infant represented by his mother as guardian 
ad litem. After the ea parte decree had 
been made, a fuit wa: instituted on behalf 
of the infant by another guardian to set 
aside the ex parte decree on the ground 


that the infant was not properly repre- 
sented and that the decree in fact had 
been obtained by fraud. This suit was 


decreed on the 30th June 1916 and the 
vex parte decree was set aside. On the 
llth September 1916, the plaintiff applied 
to the Court to revive the original suit 
and to try if in accordance with law. The 
Court refused the application on the 20th 
November 1916. In support of this order, 
reliance has been placed upon the decision 
in Kshetra Mohar v. Man Gobin’a Pal (1). 
It is not disputed, however, that this deoi- 
sion is contrary to the view taken by the 
Judicial Committee, in Khagcoroontssy v. 
Rowshan Jehan (2 which was not brought 
to the notice of the Court. The Judisial 
Committee has ruled that when a consent 
decree was set aside, the result was 
to relegate the parties to the position they 
previously ocenpied, with the result that 
the suit which had terminated inethe con- 
sent decree had to be retried when the 


(1) G Ind. Cas. 12; 14C. W. N. 559. 
(2) 20, 184; 3 I. A 291; 9s W. R. 36; 1 Ind. Dee. 
(N. s.) 412, 
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consent deree was vacated. The same 
course was followed by the this Court in 
the case of Raj Kumar Roy v. Hara Krishna 
Chakravarty (3), where it was pointed out 
that a similar view had been adopted by 
the House of Lords in Neale v, Gordon 
Lennox (4) [Bibee Soloman v. Abdool Azeez 
(5), Sharat Ohunder Ghose v. Kartik Chunder 
Matter (6), Sarbesh Chandra Basu v. Hart 
Dayal Singh (7), Chatterjee Brahmin v. 
Durgadutt Agarwalia (8), Fateh Chand v. 
Narsingh Das (9)]. No doubt, in the present 
case, the suit terminated in an ex parte decree 
and not a consent decree. That, however, 
makes no difference in point of principle. 
The suit was terminated by au er parte 
decree. That decree has been set aside 
by a Court of competent jurisdiction. The 
effect is that the decree whereby the suit 
was terminated stands cancelled, and the 
suit remains on the file of the Court as 
an undisposed of suit. In these circum- 
atances, if is incumbent upon the Court 
to proceed with the trial of the suit. If 
the plaintiff does not wish fo proceed 
with the trial of the suit, the Court 
must dismiss it. Bat if the plaintiff 
desires to proceed with the suit, it 
must be tried in accordance with law. 

The result is that the Rule is made 
absolute and the order of the Court 
below discharged. ‘The suit for rent will 
stand revived and will now be tried: in 
accordance with law. The petitioner. is 
entitled to the costs of this Rule. We 
assess the hearing fee at one gold mohur, 


Ruie made absolute, 


(3) 10 Ind. Cas. 355; 15 C. L. J. 217. 

(4) (1902) A. C. 465; 71 L. J. K, B. 939; 87 L. T. 
341; 51 W. R. 140; 66 J. P. 757; 18 T.L R. 791. 

(5) 60. 687; 80. L. R. 169; 3 Ind. Dec. (N. s.) 446. 

A 9 ©. 810; 12 0. L. R. 458; 4 Ind. Dec. (N. s.) 
1188, 

(7) 6 Ind. Cas. 236; 110. L. J. 346; 14 C. W. N. 
451. 

(8) 34 Ind, Cas. 394; 28 C. la. J, 436; 200. W. N. 
943 


(9) 16 Ind. Cas. 983; 22 C. L. J. 383. 
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PRIVY COUNCIL. 

APPEAL FROM THE UALOUTTA Hiren OO0URT, 
December 14, 1916. 
Present:—The Lord Chancellor, Lord 
Atkinson, Lord Wrenbury and 

: Mr. Ameer Ali. 

NAROTTAM DAS, since DECEASED now 
REPRESENTED BY MANU BIBI—Puantirr 
—APPELLANT 
versus 
KEDAR NATH SAMANTA AND oruers— 
DEFENDANTS — RESPONDENTS, 

i Specific performance, suit for—Appeal—Pleas of 
inadequacy of consideration and ignorance of parda- 
nishin vendor, whether can be vaised—Oonsideration 
payment of- Evidence, 

Where the widow of a deceased Hindu and his 
executor entered into a contract with the plaintiff 
for the sale to him of certain lands but subsequently 
sold the lands to another and the plaintiff brought 
a suit for specific performance, in which the defend. 
ants failed to take the pleas of inadequacy of von- 


sideration and the ignorance of the pardanashin 
vendor: 

Heid, that it was not open to vendors to raise the 
pleas for the first timein appeal. [p. 958, col. 2.) 

Where the question is whether the plaintiff paid 
acertain amount to the defendant and it appears 
that under the contract for sale he was contractua)] y 
bound to advance the same to the defendant, tho 
consideration “whether he would be willing to 


advance so large a sum” is entirely out of place, ; 
959, col, 11 : [p 


Appeal from the decree and judgment 
of the Calcutta High Court (Coxe and Teunon, 
JJ.), dated the 18th August 1911 and re 
ported as 13 Ind. Cas. 879, reversing those 
of the Subordinate Judge, Hooghly, 

Mr. A. M. Dunne for the Appellant. 

Mr. Te Gruyther, K. O., and Sir W. Garth, 
for the Respondent Samanta. 

JUDGMENT. 

Loro WBENBURY.—Thẹ appellant-plaintiff 
sues for specific performance of a bainapaira, 
or contract for sale, dated the 19th Febru- 
ary 1905. The persons named respon- 
dents to the appeal are his vendors and 
two persons who were subsequent purchasers 
onder a kobala, dated the Ist April 1905 
and registered the 3rd April 1905, pur- 
porting to convey the property to the 
respondent Samanta, who was benamd for 
his co respondent Uttam Charan Ghosh. 
A suit by the vendors to set aside the 
kobala on the ground of duress and frand 
has failed, but upon this appeal their 
Lordships are not concerned with the merits 
or demerits of the purchasers under the 
kobala, Samanta, who alone appoars, admits 
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that, if as between the appellant-plaintiff 
and his vendors the plaintiff is entitled to 
specific performance, he is equally entitled 
ag against the second purchasers, that the 
gegond purchasers cannot rely on the 
registration of the kobala, and that they 
took with notice of the plaintiff’s earlier 
-eontract. The existence and validity 
of the plaintiff’s contract is again not in 
dispute. The vendors donot appear on the 
appeal. The only respondent who contests 
the plaintiffs right to judgment is Samanta. 
As already stated, he was benami for Ghosh. 
Ghosh has not filed a case and does not 
appear. Theappellant’s Counsel put forward 
the contention that under these circum- 
stances the appeal must, in any case, succeed. 
Their Lordships do not think it necessary 
to cocsider this contention further, inasmuch 
as in their judgment the appeal succeeds on 
the merits. 

The batnapotra of the 19th February 
1905 was an agreement for the sale by 
Srimati Shetramoni Dasi, widow of Madhab 
Chandra Ghose,and Nibaran Chandra Baner- 
ji, bis executor, of certain maurast mokarrart 
lands, in consideration of Rs. 2,960 of 
which Rs. 51- were paid as earnest money; 
and it was. provided that if the vendors 
should require . money before the execution 
and registration of the kobala, the plaintiff 
would pay. them- the said money upon 
their asking ‘for the same and would take 
from them separate receipts for the same. 

As regards’ the pleadings, it suffices to 
state (a) that one matter in issue was 
whether, as the plaintiff alleged, the ven- 
dors on the 20th February 1905—represent- 
ing that they were in need of money for 
expenses on account of litigation then 
pending—asked for, and the plaintiff paid 
them, Rs. 1,500 out of the Rs. 2,500 
consideration for the sale, in compliance with 
his obligation under the baznapatra to pay 
them money on request; and (b) that it 
is not pleaded that the widow was a 
pardanashin woman, and no issue was raised 
upon that subject, or as to her requiring 
or not having had advice or assistance of 
friends. l 

The Subordinate Judge found all the 
facts, including those ‘as to the payment 
of the Rs 1,500, in favour of the plaintiff, 
and gave judgment for the plaintiff with 
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The High Court reversed that decision and 
dismissed the suit. The plaintiff appeals: 
The only question for their Lordships’ deci: 
sion.is whether as between the plaintiff and’ 
his vendors the plaintiffis entitled to specific 
performance. i 


The judgment of the High Courtdwellsupon 
three questions, first, whether the Rs..1,500 
were paid—upon this, one of the two Judges, 
differing from the Subordinate Judge on the 
question of fact, finds that it was not, assign: 
ing reasons with which their Lordships will 
deal presently, The other of the two Judges 
agrees in this, for atthe conclusion of his 
judgment he says that the allegation that the 
plaintiff has paid the bulk of the purchase- 
money is false. Secondly, whether it was 
open tc the present respondent to raise 
the question of pardanashin woman. The 
one Judge holds that it was not, the other 
that if was open. Thirdly, whether 
Rs. 2,500 was a fair price. The one Judge 
finds the evidence as to value too inde- 
finite to justify a decided conclusion that 
the consideration was inadequate, the other 
holds that it was grossly inadequate. 
Fourthly (reproducing the first), both Judges 
hold that the false plea (as they find it to 
be that the plaintiff had paid the Rs. 1,500 
disentitles him to relief. 


The third of these their Lordships at 
once putaside. There was no issue of under- 
value at the trial, The Subordinate Judge 
states in his jadgment what the issues 
tried were—this is not among -them and 
the Subordinate Judge, as might be expect- 
ed in such Gircumstances, says ~ nothing 
about it. The respondent sould not subse- 
quently raise and succeed upon that con- 
tention. 

The second for the like reason is not open. 
The respondent had not suggested it in the 
pleadings, the issues, or the grounds of 
appeal to the High Court. Their Lordships 
agree with that which Coxe, J., said upon 
this point. 


The only remaining question isas to the 
payment of the Rs. 1,500. As to this, Coxe, 
J., says:— e 


“But with regard to the payment of the sum 
of Rs. 1,500 ontof the consideration, we are not 
prepared to agree with the learned Subordi- 
nate Judge. This payment is not supported by e 
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the evidence of Naresh Mitra, and it appears 
to us quite irreconcilable with the plaintiff's 
deposition in the criminal case which followed 
after the execution of the defendant’s kobala. 
It is not likely that the plaintiff would be 
willing to advance so large a sum before the 
execution of the conveyance, and on the 
whole evidence we feel no doubt that this 
money was never paid.” 


Their Lordships are unable to agree with 
this view. The learned Judge appears to 
have overlooked the fact that, under the 
contract, the plaintiff was contractually 
bound to advance if asked to do so, and 
that a consideration “whether he would 
be willing to advance so large a sum” is 
out of place. The evidence upon which 
the Subordinate Judge acted is quite plain, 
and there is, in fact, no evidence the other 
way. Naresh Mitra, the Pleader, speaks to 
it, and says hw sent his clerk, with the vendors, 
to see the plaintiff about obtaining the 
money. The clerk, Chakravarti, says that the 
money was paid in his presence. The entries 
in the plaintiff’s khata book bear out the story. 
The Subordinate Judge found, and their 
Lordships find, no reasou to doubt the genuine- 
ness of these entries. Their Lordships 
cannot find in the plaintiff’s deposition in the 
criminal case anything irreconcilable. The 
plaintiff's deposition made before the Deputy 
Magistraté on the 7th September 1905 does 
not, in their Lordships’ opinion, support the 
view that it is irreconcilable with the pay- 
ment of the Rs. 1,500. The deposition was 
taken in proceedings in which the real issue 
related to the making of the contract, and not 
to the question of how much of the consider- 
ation had been paid. The plaintiff speaks as 
tothe payment of Rs.50 and says that this 
was for “éxecuting a sale of the house and 
some lands,” and adds that the receipt is 
contained in the bainupatra - all this being 
strictly in accordance with the facts, except 
that the payment was Rs. 51, not Rs. 50. He 
continues that this money has not been return- 
ed and is still on deposit, and adds: “I 
have not got back yet the Rs. 50 
advanced. I do not wish to realise it 
by Court.’ It is chiefly on this statement 
that the assumption is drawn that the 
Rs. 1,500 vould not have been advanced, but 
this conclusion depends on regarding the 
answer already quotedas meaning that the 
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Rs. 50 was the total advance, and not only is 
there no statement to this effect, but there is 
nothing to show that any question was asked 
to which such an answer was required. He 
was asked nothing about the Rs. 1,500. 

For these reasons their Lordships 
find themselves unable to agree with 
the conclusions of the High Court. They 
will humbly advise His Majesty that this 
appeal ought to be allowed, the judgment 
and decree of the High Court set aside 
and the decree of the Subordinate Judge 
restored, with costs against . the respondent 
Samanta in the High Court and before this 
Board. 

Appeal allowed, 

Solicitors for the Appellant: Messrs. 
Theodore Bell ard Co, 

Solicitors for the 


Watkins § Hunter. 


Respondent : Messrs, 


CALCUTTA HIGH COURT. 
Letrers Patent APPRALS Nos, 100 awp 101 
or 1914, 

April 23, 1917, i 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beaohoroft. 
KAILAS CHANDRA DUTTA AND OTHERS—— 
DEFENDANTS — Å PPELLANTS ' 
versus 


PADMA. KISHORE ROY AND orgers— 


PLAINTIFFS—-RESPON DENTS. 

Appeal, second—Civil Procedure Code (Act Vof 
1908), s. 100 (1) (a), (b)-—-Appeal, second—Custom or 
usage, ewistence of, whether question of fact or law— 
Evidence. 

A decision that an alleged custom is not estab- 
lished by the evidence on the record is a decision 
ona question of fact, with which the High Court 
cannot interfere in second appeal. [p. 961, col, 2.] 

But although the question of the existence of an 
alleged custom is a question of fact, the decision 
is liable to attack in second appeal on the ground 
that irrelevant evidence has been received or that 
relevant evidence has been excluded, or that there 
isno evidence of the alleged custom, or that the 
finding as to the existence of the custom is based 
on legally insufficient evidence, or that the facts 
found do not constitute evidence of the alleged 
custom or that in the determination of the question 
in controversy legal principles or tests have been 
erroneously applied, e. g., that the Court has not 
correctly appreciated the essential attributes of a 
custom or has overlooked the distinction between a 
custom and a usage. [p, 962, col. 2; p. S63 col. 1.] 
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The question whether the facts found in any given 
instance prove the existence of the essential 
attributes of a custom or usage or whether a custom 
is reasonable and valid, is a question.of law, which 
may be discussed in second appeal. But the mere 
question of the sufficiency of the evidence adduced 
to establish a eke is nota ground of second 
appeal. 963, col. 1. 

di ID ton 100 (1) (a), (b),Civil Procedure Code, 
the High Court is not entitled in second appeal to 
determine whether the evidence of the existence of 
an alleged usage is or is not credible, though it is 
competent to determine, whether the usage, proved 
by evidence to exist, does or does not possess the 
force of law. [p. 963, cols. 1 & 2.) 

Though the question whether a given state of facts 


establishes a binding custom or usage is a question . 


of law, the question whether such a state of facts has 


been proved by evidence is a question of fact. [p. 


963, col. 2.) | 
Letters Patent Appeals against the decreea 


of Mr. Justice D. Chatterjee in Appeal 
from Appellate Decrees Nos, 4155 and 4156 
of 1910. 

FACTS.—Plaintiffa-landlords brought 
these suits for recovery of possession, on 
the ground of non-transferability of an 
occupancy holding belonging to one Ram joy 
Pal which had been purchased by defendants 
lst party from Hara Sundari, daughter of 
Ramjoy. Defendants lst party alleged that 
the jote did not belong to Ram joy but to 
Joytara, wife of Ramjoy, as her stridhan 
and that on her déath Hara Sundari succeed - 
ed to the same and afterwards she sold it to 
them. Defendants 2nd party alleged that 
the jote belonged to Ramjoy and on his 
death it devolved on Joytara, his widow, and 
that Hara Sundari being a childless widow 
sould not succeed to the same and that they 
purchased the jote from the next reversioners, 
Durga Charan and Parna Chandra Pal, and 
obtained recognition from the landlords but 
subsequently surrendered the lands, and thus 
they supported the case of the plaintiffs- 
landlords. 

The first Court held that the jote belonged 
to Ramjoy and not to Joytara and that 
there was no custom of transferability of 
ghts in the mahal which could be said 


‘ote ri Ə SE 
A plaintiffs 


to have grown up and that the 
were entitled to succeed. 

On appeal the lower Appellate Cuurt held 
that the disputed jote was tke stridkan of 
Joytora and on her death Hara Sundari, 
her daughter, succeeded to the same and the 
defendants lst party being unauthorised trans- 
foroes could not resist the suit, On the 
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issue. asto transferability the lower Appellate 
Court did not uphold the contention of the 
defendants that in khas mahal lands (the 
d:eputed holding being situated in a khas 
mahal) the usage of transferability prevail- 
ed, but on the contrary held that there was 
no sufficient evidence on the point and on 
the whole the said Court agreed with the 
first Court in its opinion that the evidence 
was not sufficient or conclusive to enable 
the Court to hold that occupancy rights 
were transferable by usage in the quarter 
in which the disputed land was situate: 

On second appeal Mr. Justice D. Chatterjee 
held that the appeal was conaluded by the 
findings of fact arrived at by the lower 
Appellate Court and dismissed it with 
costs, 

Against this decision an appeal was pre- 


ferred under section 15 of the Letters 
Patent. i 

Dr, Jadunath Kanjilal (with him Babus 
Birendra Chandra Das and Jogendra 


Kumar De), contended on behalf of.the 
appellants that the High Court was com- 
petent to go into the evidence of custom 
of transferability adduced in this case, in 
order to arrive at a conclusion whether that 
evidence v as sufficient to establish the custom. 
Evidence on the record was amply sufficient 
to prove the custom. Ib ought to have done so 
and examined the evidence for the purpose of 
seeing whether the inference as to non- 
existence of the custom would legally follow 
from that evidence. In support of his 
arguments he cited Vishnu v. Krishnan (1), 
Kakarla Abbayya v. Raja Venkata Papayya 
Rao (2), Bhogirath Chandra Mandal v., 
Sital Ohandra Sarkar (3), Sreemutty 
Kurani Dassi v. Sajont Kant Singh (4). 
And it was also submitted that one of 
the plaintiffa made admissions in course of 
his deposition regarding the usual rate of 
nazarana for recognition. That admission 
went t> prove a modified custom of transfer- 
ability, See Sekh Ohand v. Romont Mohan 
Roy (5). 


Babu Upendra Kumar Roy, for the Respon- 
dents, was not called upon. 


(1) 7M. 3; 2 Ind. Dec. (N. s.) 588.1 ii 
(2) 29 M. 24; 16 M. D.J. 8. 

(3) 17 Ind. Cas, 15; 16 ©. W, N. 955. 
(4) 12 0. W. N. 539. 

(6) 17 Ind, Cas, 603; 17 C. W, N, 1103, 
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JUDGMENT. 

MovuxerJes, J.—These appeals have been 
preferred, uuder clause 15 of -the Latters 
Patent, against the jadgments of Mr. Justice 
Digambar Chatterjee in two suits for re- 
covery of possession of land. The plaintiffs 
alleged that the lands in dispute constituted 
non-transferable occupancy holdings and yet 
the tenants had transferred them to the de- 
_ fendants. The plaintiffs consequently prayed 
that the defendants might be ejezted as 
trespassers. The defendants contended that 
the holdings were transferable by custom 
and local usage. Thereupon an issue was 
raised in these terms: ‘Whether, raiyati 
lands are transferable by usage and custom 
without the consent of the landlord.” The 
Court of first instance ruled, on the authority 
of the decision in Peary Mohan Mukerjee v. 
Jote Kumar Mukerjee (6), that to prove a 
custom or usage that occupancy holdings are 
transferable in any locality, it is not sufficient 
to show simply that such holdings are sold 
in the village or neighbouring villages, as 
the essence of usage of transferability is 
that transfers made to the knowledge of 
but withont the consent of the landlord are 
valid and must be recognised by him. The 
Court examined the evidence from this 
point of view and cameto the conclusion 
that it was quite insufficient to establish 
the alleged custom or usage. The Court 
held expressly that the evidence showed 
that the names of transferees were not 
recorded in the office of the landlord unless 
a bonus was paid and that even when 
bonus was offered by the transferee to 
the landlord, the latter had the option either 
to accept or refuse the same. In this 
view the Court decreed the suits. Upon 
appeal by the defendants, the Subordinate 
Judge confirmed the findings of the Tri.1 
Court and held that the evidence did not 
go to show that oscupancy holdings were 
transferable by custom or usage. With 
reference to instances of transfer adduced 
by the defendants, the Subordinate Judge 
observed that, as ruled in the case of Ra- 
jendra Kishure Adhikari v, Chandra Nath 
Dutt (7), a growing usage of transferability 
was of no effect against tho landlord 
and that the usage to be effective must 


have already grown up [Buziul Kerim v. 
(6) 11 OG, W. N. 68, 
(7) 12C, W. N. S75. 
+ 
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Satish Chandra (5)\. In tbis view, the Sub- 
ordinate Judge dismissed the appeals. On 
second appeal to this Court, Mr. Justice 
Digambar Chatterjee has held that the 
appeals were concluded by the findings of 
fast arrived at by the lower Appellate Court. 
On the present appeals, Dr. Jadu Nath 
Kanjilal hes argued that the evidence on 
the record is sufficient to establish the exist- 
ence of the alleged custom or usage of 
transferability, and he has invited us toread 
the whole of the evidence on the record. 
In support of the course we have been asked 
fo adopt, reference has been made to the 
decisions in Vishnu v, Krishnan (1) and Ka- 
a Abbayya v. Raja Venkata Papayy2 Rav 
2). 

We have ‘the authority of the Judicial 
Committee for the proposition that a deci- 
sion that an alleged custom is not estab- 
lished by the evidence on the record isa 
decision on a question of fact. In the cdsé 
of Muhammad Kamil v. Imtiaz Fatima (9) 
the plaintiff contended that the rights of 
the parties were regulated by the Muham- 
madan Law of inheritance; the defendants 
set up a family custom whereby female heirs 
were excluded, The Trial Court held that 
the alleged custom was not established 
by the evidence and this conclusion was 
confirmed by the Judicial Commissioner on 
appeal. Sir Arthur Wilson observed that 
the existence of the custom was a question 
of fact, and asthe Courts in India had 
concurred in their judgment as to this 
questicn, their Lordships saw no reason 
why tbey should not follow their usual 
practice of accepting concurrent findings of 
fact. Precisely the same language was 
used by Lord Collins in another oase de- 


oided by the Judicial Committee; Anant Singh 


v. Durga Singh (10). There the question arose 
whether succession in a Hindu family was 
regulated by a special family custom or by 
the ordinary Mitakshara Law. The Judicial 
Commissioners, disagreeing with the Trial 


(8) 10 Ind. Cas, 325; 13 O. L. J. 41; 15 GO, W N. 


752, 

(9) 4 Ind. Cus 457; 31 A 557; 10 C. L.J. 297; 11 
Bom. L. R. 1210; 14 C. W. N. 59; 19 M. L. J. 697; 18 
0. G. 153; 36 I. A. 211 (P. CO). 

(10) 6 Ind Cas 787; 32 A. 363; 14 C. W. N, 770: 7 
A.L. J. 704320, L. J. 36; 12 Bom L. R. 504.8 M. 
L. T.79; 20 M. L. J. €04; 13 O, C. 168; (P. C.); 37 L 
A. 195; (1911) M, W. N. 324. . 
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Court, held that the evidence adduced by 
the plaintiff was not sufficient to establish 
the special custom. The Judicial Committee 
held that the question involved was one of 
fact only and they saw no reason whatever 
to differ from the opinion of the Judicial 
Commissioners. The view that the question 
as to the existence of a custom isa question 
of fact is supported by numerous decisions 
of high authority in English Courts. Thus 
in Nelson v. Dahl (11) Sir George Jessel, 
M. R., observed that the question whether 
there was a specified custom or usage in 
the Baltio wood trade was à question of 
fact and like all other customs it must 
be strictly proved. In Postlethwaite v. Free- 
land (12) Lord Blackburn held tbat the 
question whether an alleged custom of the 
port was established by the. evidence was 
rightly left tothe Jury. To the fame effect 
is the decision in Geodwin v. Robarts (13), 
Similarly, Channel, J., observed in Moult v. 
Halliday (14) that ha question as to the 
existence of a custom is a question of 
fact, and it is necessary to prove the cus- 
tom in each case, until eventually it be- 
comes so well understood that the Courts 
take judicial notice of it. A similar view 
has prevailed in this Court for at least 
half a century. Thus in Hureehur Mookerjee 
y. Judoonath Ghose (15) Jackson, J., held that 
the question whether the disputed tenure 
was transferable by custom, was a question 
of fact on which the lower Court alone 
sould pess a decision, and on which the 
High Court could not interfere on second 
appeal. To the same effect is the judg- 
ment of Glover, J., in Joy Kishen Mookerjee 
vy. Doorga Narain Nag (16). Again Kemp, 
J., observed in Syud Ali v Gopal Dess 
(17) that a finding upon a question of 
custom after going into 
finding on a question of fact with which 

(11) (1878) 12 Ch. D. 568, on Appeal Dahl v. 
Nelson Dankin, (1851) 6 App. Cas. 38 50 L. J. 


Ch. 411; 44 L. T. 381; 29 W. R. 543; 4 Asp. M. C. 
892. 

(12) (1880) 5 App. Cas. 599; 49 L, J. Ex. 630; 42 
L. T. 845; 28 W. R. 833; 7 Asp. M. C. 302. 

(18) (1875) 10 Ex. 387, on Appeal (1876) 1 App. 
Cas. 476; 45 L. J. Ex. 148; 35 L. T. 179; 24 W. R. 
957. 

(14) (1898) 1 Q. B. 125 at p. 129; 67 L. J. Q. B. 461; 
TI L. T. 794: 46 W. R. 318; 62 J. P. 8; 14 T. L. R. 109. 

(15) 10 W. R. 153. 

(16)11 W. R. 348. 

(17) 13 W. B. 420 
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the High Court could not interfere in second 
appeal. Precisely thesame view was taken 
by Farran, C. J., in Bai Shirinbat v. Kharshedje 
(18), where be ruled that sitting in second 
appeal, it was not open to the Court to 
arrive at an independent findi:g as to 
whether the evidence established, as the 
Courts below concurrently held it did; 
the existence of a custom amongst Parsis 
which validated ard rendered binding marri- 
ages contracted between children of ten- 
der age. 

But, although the question of the exist- 
ence of an alleged custom is a question 
of fact, it is conceivable that the decision 
may involve an errorof law so as to justify 
the interference of the High Court in 
second appeal. Thus, the decision is liable 
to attack in second appeal onthe ground 
that irrelevant evidence has been received, 
as in Palakdhart Rai v. Manners (19) and 
Durga Charan Mahto y. Raghunath Mahto(20); 
or that relevant evidence has been excluded, 
as in Dalglish v. Gazuffer Hassain (21) and 
Sariatullah Sarkar v. Fran Nath Nandi (22). 
The decision may also be successfully attacked 
on the ground that there is no evidence 

of the alleged custom; or, as it is sometimes 
said, that the finding às to the existence of 
the custom is based on legally insufficient 


_ evidencel Peary Mohan Mukerjee v Jote Kumar 


Mukerjee (6), Hashim Ali v. Abdul Rahman 
(23), Ram Bilas v. Lal Bahadur (24)!, The 
decision may again be assailed on the ground 
that the fasts found donot constitute evidence 
of the alleged custom [Durga Charan Mahto 
v. Raghunath Mahto (20), Hanumantamma v. 
Rami Reddi (25), Mirabivi vy Vellayanna 
(26) and Subhadra v. Tribhuan Dat ‘(27)]. 
The decision may, further, be liable’ to 
attack on the ground that in the deter- 
mination of the question in controversy, 


= 


(18) 22 B. 430; 11 Ind. Dee. (N. s.) 869. 

(19) 23 C. 119; 12 Ind. Dec. Ox. s.) 119. 

a 20 Ind. Cas. 810; 18 © W. N. 55; I8 0. L. J. 
55 

(21) 23 0. 427; 12 Ind. Dec. (N. s.) 284. 

(22) 26 C. 184; 13 Ind. Dec. (N. 5.) 723. ; 
ma, 28 A, 698; A. W. N. (1906) 187; 3 A L.J. 


(24) 30 A. 31l; 4 M. L. T. 169; 5 A. L. J, 486; A,’ 
W. N. (1905) 112. < 


(25) 4 M. 272; 1 Ind. Dec. (xN. s.) 1025. aa 
a 8 M. 464; 9 Ind. Jur. 267; 3 Ind. Dec. (xN. s.) 


an 15 Ind. Cas. 247. A; e 
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legal principles or tests have been erro- 
neously applied, for instance that the Court 
has not correctly appreciated the essential 
attributes of a custom | Mahamaya Deti v. 
Haridas Haldar (28), Desai Ranehhoddas v. 
Rawal Nathubhai (29), Prodyote Kumar Tagore 
v. Rakhal Ohandra (80)] or of a usage 
| Dalglish v. Gazuffer Hassain (21) and Palak- 
dhari Rai v. Manners (19)], or has 
overlooked the distinction between a custom 
and a usage [Nelson v. Dahl (11)]. Con- 
sequently, the question, whether the facts 
found in any given instance prove the exist- 
ence of the essential attributes of a custom 
or usage, is a question of law which may be 
discussed in second appeal [Durga Charan 
Mahto v. Raghunath Mahto (20), Lalman v, 
Nand Lal (31)]. Obviously, the question 
whether a custom is reasonable or valid, is 
a Pae of the law [Hurry Churn Dass 
v. Nimai Ohand (32), Gurai’ Kar v. Kuarmoni 
Singha (33)). Subject to these qualifications 
it is plain that the mere question of sufti- 
ciency of the evidence adduced to establish 
a custom is not a.ground of second appeal 
[Sreemutty Kurani Dassi v, Sajoni Kant 
Singh (4), Hashim Ali v. Abdul Rahman (23), 
Rao Girraj Singh v. Lala Haragobind 
Sahai (84), Makund Murari Dass v, Krishna 
Dhone Ghose (35), Ganesh Dat Singh v. Sukh- 
raj Singh (86), Lalman v. Nandalal (81) ard 
Mahadeo Prasad v. Nabi Bukhsh' (87)]. We 
are not unmindful that a contrary view 
was adopted in the case of Kakarla Abbayya 
v. Raia Venkata Papayya Rao (2), in which 
it was ruled that it is the duty of the 
Court in second appeal, when a question 
of custom is raised, to examine the evidence 
not merely with a wew to ascertain 
whether all the essential elements 
haye been proved to exist but also whether 
the evidence is credible. We respectfully 


(28) Ind. Cas. 400; 420, 455 at p. 471; 20 0, 
L. J. 183; 19 C. W. N. 208. 

(29) 21 B. 110; 11 Ind. Dee. (N. s.) 75, l 

(30) 5 Ind. Cas, 243; 110. L. J. 209 14 G. W. N. 
487; 37 C. 322. 
(31) 20 Ind, Cas. 694; 17 O. C. 1. 

(32) 10 0. 138; 13 0. L. R. 207; 5 Ind. Dec. (N. s.) 
04. 
(38) 29-Ind. Cas. 312; 19 ©. W. N, 1188. 
(34) 4 Ind. Cas. 804, 32 A, 126; 7 A. L. J. 36. 

(35) 9 Ind. Cas. 839. 
(36) 14 Ind. Cas. 12. 
(37) 25 Ind. Cas, 104, 
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dissent from this view, which, in our opinion, 
finds no support from section 100 (1) (a), 
(b) of the Civil Procedure. Code, 1908. 
No doubt, a second appeal lies to the 
High Court on the ground that the: deci- 
sion is .contrary to, or has failed to deter- 
mine some material issue of, “usage having 
the force of law.” But this does not 
entitle the High Conrt in second appeal 
to determine whether the evidence of the 
existence of the alleged usage is or is not 
credible, though the High Court is gom- 
petent to determine, whether the usage, 
proved by evidence to exist, does or does 
not possess the force of law. In so far 
as the contrary view was taken in the cases of 
Ram Harakh Tewari v. Ishardat Tewari (88), 
Shahbaz Khan v. Rahiman (39), Kakarla 
Abbayya-y. Raja Venkata Papayya Rao (2) and 
possibly also tosome extent in Vishnu v. 
Krishnan (1), we are not prepared to 
accept them as correct expositions of the 
law. The substance of the matter is that 
while the question whether a given state 
of facts establishes a binding custom or 
usage is a question of law, the question 
whether such a state of facts has been 
proved by the evidence is a question of 
fact. 

In the case bolak us no "question of 
law obviously arises upon the fasts found 
by the lower Appellate Court in concurrence 
with the Court of first instance, and we 
are clearly of opinion that Mr. Justice 
Digambar Chatterjee properly declined: to 
examine the oral and documentary evi- 
dence, with a view to determine whether 


the Subordinate Judge was correct in his 


conclusion as to its insufficiency to establish. 

the alleged custom or usage.’ The appeals 

fail and must be dismissed with costs, 
Beacsacrort, J.—I agree. 

Appeals dismissed, 


(38) 3 Ind. Cas, 558. 
(39) 11 Ind. Cas. 536. 
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CALCUTTA HIGH COURT. 
‘APPEALS FROM APPELLATE DECREES Nos, 2402, 
2501 anp 2502 or 1912, 

May 22, 1917. 
Present:-—Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justice Walmsley. 
KHONDKAR MEHDI HOSSEIN AND 
OTABAS-—— J EFENDANTS SF PRLLANTS 

versus 
UMESH OHANDRA MUKHERJEE AND 
OTHERS- PLAL.TIPFS—- RESPONDENTS. 

Chowkidari chakran lands comprised within putni, 
resumption of~-Putnidar, rights of—Payment of 
additional rent. 

A putnidar is entitled to recover possession of the 
chowkidari,chakran lands situate within the ambit of 
the lands comprised in his putni lease, which on resum p- 
tion by Government under the Bengal Chowkidari Act 
have been settled by the Collector with the zemindur, 
ahd to hold them as part and parcel of his putni 
unter the zemindar on payment of the sum assessed 
as revenue upon those lands under the Chowkidari 
Act, and in addition a fair share of the profits of the 
land, unless it is shown that in assessing the putni 
rent at the time of the, puéni lease the profits of all 
the lands including the chakran lands were fully 
taken into account. [p. 967, col. 2; p. 968, col. 1.] 

Appeals against the decrees of the Subordi- 
nate Judge, Birbhoom, dated the 6th May 1412, 
modifying those of the Munsif, second Court, 
Rampurhat, dated the 25th March 1911. 

FAOTS material for report are briefly as 
follows:~— -. 

Certain chowkidart chakran lands, which 
were situate within the “ambit of the plaint- 
iffs' putni talugs under the zemindari of the 
defendante; were resumed and transferred 
tothe defendant zemzndars under the provisions 
of the Bengal Chowkidari Act. As the plaint- 
iffs were not given possession of those lands 
by the zemindars, they brought the present 
suit. against the vemindars for recovery of 
possession of the resumed chowkidari chakran 
lands, on the allegation that acoording to 
the terms of the putini putiah they were 
entitled - to those lands as they were situate 
within the boundary of their putni talugs, 
The Munsif decreed the suit and ordered 
that the plaintiffs should be given possession 
of those lands on payment of the new 
assessment of the revenues made by the Col- 
Jector under the Chowkidari Act plus half the 
prc fits of the land to the zemzndar defendants, 

' The defendants appealed and the plaintiffs 
filed eross-objections. The Appellate Court 
confirmed the decision of the Munsif as 
regards the plaintiffs’ right to those lands 
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but allowed the cross-objection, directing 
that the plaintiffs were not bound under the 
terms of their puttah to pay any share 
of the profit of the lands to the zemindars, 
but that they were only liable to pay the new 
assessment of revenue made upon those 
lands by the Collector. 

Against the decision of the Appellate 
Court, this second appeal was preferred on 
the grounds, inier alia, (1) that the plaintiffs’ 
Suit was barred by limitation, (2) that the 
plaintiffs were not entitled to the crowkidari 
chakran lands, and (3) that the plaintiffs 
were liable to pay additional rent or profits 
over and above the revenue assessed upon 
those lands under the Chowkidari Act. 

Extracts from the translation of the 
putni puitah which are material to the report 
are given below: 

‘This pattah in respect of the mofussili 
paint taluk settlement is executed to 
the effect that tarefs Basora and Durga- 
pur within ‘Pergana Koar Protap borne 
on the fowji of the Collectorate of 
District Murshidabad in No. 278, consti- 
tute the zemzndari of me and my sisters. A 
four-anna share of all the lands appertaining 
thereto is in my distinct right. You now 
having applied for a mnfussalt pat i taluk 
settlement in respect of my four-annas sbare 
of the aforesaid farcfs, that is to say, the tarafs 
Basora and: Durgapur atthe auntal juma of 
Rs. 501 exclusive of the expenditure of thé 
iswar shera and the collection charger, I 
grant your application and having received 
to-day in- cash to my full satisfaction the 
proper amount of consideration of Rs. },000 
and fxing the annual rent of the aforesaid 
four-annas share of the tarafs at Rs. ¿0L grant 
you this mofussal: patni taluk settlement, 
and you have of your free will admitted the 
same and executed a kabuliat and submitted 
it into my sherista. Entering into possession 
of the aforesaid tavafs in patni right you 
shall continue to pay according to the nist» 
bandi given below the aforesaid fixed annual 
jama into my zemindart sadar catchary in my 
own village orany other place instead of the 
said ca’chary where I wish you to make pay- 
mentof the rent. Incaseof default of payment. 
of any kist you shall pay interest at the 
rate of l per sent. per mensem., Iu paying 
the rent at which yoa tate this mofussul: 
patni taluk settlement you shall not take any 
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objections on the exeuse of profit or loss, 
realization or non realization (of rent), death, 
desertion, the land being patit, absconding, 
drought, inundation, flood, the land being 
washed away by river or occupied by roads, 
covered with sands, and possession or dis- 
possession, providentia] visitations or on 
any other excuses, bat you shall pay the fall 
amount of jamaas stated above and take 
dakhilas from me bearing my seal. If you 
plead any. payment made without a dakhile 
the same will not bo aséspted. Neither you 
nor your heirs and representatives shall 
ever advance any claim for abatement of the 
aforesaid fixed amount of rent of Rs. 594 
on any of the grounds on which an abite. 
ment may be claimed, If you do any, the 
same will be rejected by ms as well as by 
all the Courts, I, too, shall not be competent 
to demand any enhanced rent. You shall 
never apply for mutation of names at any 
place inrespect of the said patni taluk.” If 
you or any of your heirs ana representatives 
shall apply for mutation of names, the same 
will be rejected and be void. You shall 
keep intact the limits and boundaries of the 
turafs as before and keep the same‘in your 
possession, If owing to any acts of fraud 
or neglect on your part any other zemindar 
oyerleaps the boundary, or, the boundaries 
: are interferad with, then you shal] bring 
the same in your own poasession at your 
own costs and exertion. If yon fail 
to dq so, you as well as your heirs and 
representatives shall be liable for com- 
pensation and costs. You shall carry out 
‘and abide by the orders that are passed 
by the hakims or may be passed by 
Courts. .lhaving nothing to do with the 
God forbid if any eriminal o2cur- 


same, 
- rence takes place within the tarafs or any 
other oeecurrence a report of which is 


required to be made before the Polise, then 
you shall lodge information before the 
Police and take proper step3. If you fail 
to lodge information or take proper steps, 
you shall be held answerable for the same, 
I having- nothing to do with the same, 
Acquiring the p tni right in the huts, 
hets, rivers, halos, nunkors, bankors, grass kors, 
tanks, khals, khandoka, jualkors, falkors, 
jungles, gardens, fruit-bearing and other 
sorts of trees, kunkar jama, jhandi sama, 
hgts, ghats, golas, ganjas, ferry-ghats and 
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other things either known or suppressed 
and in the possession or out of possession, 
chaks, habitations, kasih and patit lands, 
with the exception of valid lekheraj, yon 
as well as your sons, grandsons, ebe, in 
succession shall continue to peacefully enjoy 
and possess. 

ke + 4 


You will have like me the power of 
making measurement of the land of the 
aforesaid tarofs, enhancing the rent, 
assessing the rent on the mal lands 
held and enjoyed by others as lakheraj and 
chakran lands, dismissing the servants as 
the patnidar. You shall maka mensure- 
ment of the land, enhance the rent, assess rent 
on the mal lands ineluding the same into 
the mal landsand appoint and dismiss the 
servants when necessary and cant'nne to 
enjoy the profits. You will be interested 
with the profits in excess of the paini jama 
or the loss, the sarkar having nothing to do 
with the same. 
% * * * 

I shall get the compensation money that 
may be awarced for the land of the #arafs 
acquired by Government for the Railways 
or any other purposes. You shall get an 
abatement in the patni jama to the extent 
of the amount that may be deducted by 
the Government from the amount of sadar 
jama. $ ¥ 3 

Babu Ram Ohandra Mazumdar (with him 
Babu Nagendra Nath Sen), for the Ap- 
pellants.—I shall not dispute the title of the 
plaintiffs to the chowkidari chakran lands as 
the recent Privy Council decision in Ranjit 
Singh v. Kali Dasi Debi (1) shows -that the 
puiniders are entitled to those lands. Nor 
shall I contend that the plaintiffs’ snit is 
barred by limitation as it bas been instituted 
within twelve years from the date of the 
resumption proceedings. But what I would 
submit is this, that the putuzdars are bound 
to pay not only the revenue assessed npon 
those lands by the Collector bnt also a fair 
share of the profits. These lands were not 
contemplated by the parties at the time of 
the creation of the putnz. Their profits were 
not taken into consideration in fixing the 


(I) 40 Ind. Das. 981; 21 C. W. N. 609; 32 M. L, J. 
565; 15 A. L. J.390; 25 C. L, J. 499; 19 Bom. L. RB. 
46% 2 P. L. W.1; (1917) M. WON, 459 6 L. W, 
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‘guint’ rent. Therefore, the putnidars are 
bound to pay additional rent to the zemindar 
for these lands. (Refers to the terms of the 
-putni lease.) My next point is that mesne 
profits have been assesséd on a wrong basis. 
The defendants are bound to pay mesne profits 
on the basis of thé rents received by them 
in respect of the chowkidar chakran lands, and 
they are not bound to pay the value of the 
produce of these lands as mesne profits. If 
the plaintiffs were in possession they would 
have let out those lands to tenants, so that 
the loss they suffered by dispossession was 
not the produce of the lands but the rents 
which they would have realised from the 
tenants of those lands. _ 

[Mooxerses, J.—Your contention seems 
to be perfectly reasonable. Let us hear the 
respondents, ‘ 

Babu Brajendra Neth Chatterjee, for the Re- 
spondents.— Ordinarily a putnidar on getting 
the resumed chakran lands is bound to pay 
additional rent to the zemindar. But where 
the pitni lease stipulates that the putni rent 
will not be’ increased or decreased on any 
account whatsoever, but will romain unalter- 
able for ever, the gutnidur is not bound to pay 
additional rent for the chowkidari chakran 
lands. Inthe putni puttah there are clauses 
which clearly show that the putnidar will 
not be bound to pay any additional rent 
nor would be entitled to claim any abatement 
of rent on any ground whatsoever. All the 
larids comprised within the mahals were 
granted to me in putni for a fixed juma 
of Rs, 50l and the zemzndar stipulated that 
he would never be entitled to demand any 
enhanced rent. How can he now demand 
an additional rent for these chowkidart 
chakran lands which were included in the 
putni at the time of the putni settlement ? 

{Mooxgersszu, J.—If your contention is right, 
then you are not even bound to pay the 
revenue which has been assessed upon these 
lands by the Collector under the Chowkidari 
Act. But you have no objection to the 
payment of that revenue. How could you 
consistently object to the payment of ad- 
ditional rent to the zemendar P ] 

The new revenue assessed by the Collector 
js revenue payable to Government and not 
rent payable to the zemindar. But even that 
I was not bound to pay, though I did not 
object to the payment of the new revenue 
assessed under the Chowkidari Act. But that 
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cannot estop me from claiming an exemption 
from the payment of additional rent in 
respect of these lands, It might be, my 
clients were ill advised not to urge their 
right to hold those lands without the payment 
of anything to the landlords in respect of 
those lands. I rely upon a recent decision 
of their Lordships Fletcher and Teunon, JJ., 
in S. A. No. 1500 of 1914 desided on the 23rd 
June 1916 [ Nalénakhya Basu v. Bijoy Chand 
Mahatap*}, in which it has been held 
that the putnidar is not bound to pay 
any additional rent for the chowkidarz lands 
if the putni puttah does not provide for it. 
This decision has not been yet reported but 
I ask your Lordships to call for the judgment 
and look into it. That deoision is strongly 
in my favour, and I would rely upor it. 

[ MOOKERJEE, J.— That decision might turn 
upon the particular facts of that case, but 
we have to deside:this case on its own facts. | 

No doubt the facts of two cases are never 
exactly the same, but still the principle of 
that decision, if accepted by your Lordships, 
would entitle me to hold these lands without 
the payment of any additional rent. Here 
the putni pultah does not provide for the 
payment of any additional rert for the 
chowkidari chakran lands, on the contrary 
it says that the rent of the patni would never 
be enhanced. 

[Mooxersex, J.—That is because the re- 
sumption of the chowkidart chakran lands 
was never contemplated by the parties. | 

My learned friend on the other side has 
argued that the chowkidart chakran lands 
were not included in the patni putiah, but 
that is not correct. They were included, 
as the terms of the puttah show, and his 
very concession that the zemindar could 
not claim these lands goes to show that 
these lands were included in the puinz 
puttah. If these lands were included in 
the paint putiah, their resumption was con. 
templated by the parties at the time of 
the puinz lease. 

As regards the question of mesne profits, 
I submit that the amount of the mesne 
profits depends not upon the loss suffered by 
the rightful owner who was dispossessed, but 
upon the amount of the profits which the 
wrongful possessor received or sould beve | 
received with duediligence, see section 2, slause 





. *Has been reported in 40 Ind. Cas, 395~-Hd, 
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(12), Code of Civil Procedure. In my suit 
not only the zemindars -but also the tenants 
settled upon these lands by the zemindar 
have been made defendants. So there is 
no reason why mesne profits should not 
be assessed on the basis of the produce. 
However, this-is a small matter and I 
do not like to press for it, butas regards 
the other question, 1 do submit most res- 
pectfully that the puénidars are not bound 
to pay any additional rent or any share 
of the profits of the chowkdari chakran 
lands and I rely upon the unreported de- 
cision* of Fletcher and Teunon, JJ. 
S. A. No. 2402 or 1912, 

JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of posses- 
sion of land with mesne profits. On the 
27th July 1866, the plaintiffs obtained a 
pitni of two villages from the szemindar 
defendants. A bonus of Rs. 1,000 was paid 
for this lease and the annual rent was fixed 
in perpetuity at Rs. 501. Within the ambit 
of the lands comprised in the putin’ lease, 
there were chowkidarz chakran lands, at 
that tme inthe occupation of chowkidars 
These lands were subsequently resumed by 
the Government and ‘transferred to the 
zemindars, in conformity with the provisions 
of the Village Chowkidars Act, 1870. The 
zemindar took possession of the lands and 
settled them with tenants. The plaintiffs, 
who were puixidars, thereupon instituted 
this suit on-the llth June 1910 for declara- 
tion of their title 
possession with mesne profits, The Courts 
below have concurrently made a decree in 
their favour; but the two Courts have 
disagreed as to the terms under which, the 
plaintiffs are entitled to hold this land as 
part and parcel of their puni under the 
zemindars. The Court of first instance 
held that the plaintiffs were under an 
obligation to pay to the zemzndars, not only 
the sum assessed under the Village Chow ki- 
dars Act, 1870, at the time of resumption, but 
also a share of the profits of the lands 
they claim to recover. On appeal, the 
Subordinate Judge has held tbat the 
plaintiffs ave liable to pay to the zemindar 
nothing beyond the súm assessed at the 
time of resumption as payable into the 
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*See Nalinakhya Basu v. Bijoy Chand Mahatap, 40 
“Ind, Cas, 895.— Ed, 
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chowkidari fund. Upon the question of 
mesne profits also, the two Courts have dis- 
agreed. The Trial Court held thatthe rent 
payable by the tenants settled on the lands 
by the zemindars was the measure of damages 
recoverable by the plaintiffs. The Sub- 
ordinate Judge, on the other hand, has held 
that the plaintiffs are entitled to the value 


‘of the actual produce of the lands in suit. 


The zemindars have appealed to this Court 
and have raised only those two questions 
whereon the Courts below have disagreed: 
they have not disputed the rigbt of the 
plaintiffs to recover possession of the Janda, 
and it may be added that in view of the 
decision of the Judicial Committee in the 
case of Ranjit Singh v. Kali Dasi Debi (1), the 
decree for possession cannot possibly be sus- 
cessfully challenged. 

As regards the first question, namely, the 
terms under which the plaintiffs are entitled 
to recover possession of these lands from the 
zemindars and the tenants inducted by them 
info the land, we are of opinion that the 
view taken by the Subordinate Judge is 
erroneous. [It was pointed out by this 
Court in the case of Kazi Newaz Khoda vy. 
Ram Jadu Dey (2) that if in assessing the 
puint rent, the profits of all the lands 
including the chakran lands were fully 
taken into acconnt, the putnidar would not be 
liable to pay additional rent for the chakran 
lands when they came into his possession; 
but otherwise the putnidar is bound to pay 
to the zemindar, in addition to the fresh 
amount assessed on resumption, a fair 
share of the profits deriyable from the 
land. This view kas been subsequently 
approved in the cases of Rajendra Nath 
Mukerjee v, Hira Lal Mukerjee (3) Gopendra 
Chandra Mitter v. Turaprasanna Mukerjee 
(4) and Harak Chand v. Charu Chandra 
Singhs (5). In the first of these oases, 
Brett, J., pointed out that it was not correct 
to hold as a general principle of law that the 
puinidar is not bound to pay to the zemindar 
more than the assessment made by the 
Collestcr; the zemindar would be equitably 
entitled, not. only to payment of the asse3s- 
ment made by the Collector, but also a 
proportionate share in the profits such ‘as 


(2) 34 C. 109; 11 ©. W. N. 201;5 O. L. J. 33. 

(3) 7 Ind. Cas. 554; 14 C, W. N. 995. 

(4) 7 Ind. Cas. 790; 14 O. W. N. 1049; 37 0, E98. 
(5) 8 Ind, Oas, 766; 18 C. L. J, 102 15 0. W.eN, 5, 
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the zemindar would, in. the. circumstances, 
be entitled -to` impose on the putnidar. 
We are of opinion that this view is unques- 
tionably sound on principle. In the case 
before us, thera is no indication in the 
contrast between the parties that, at the 
time of inception of the grant. the putni rent 
was assessed on the basis of the assets of 
all the lands situated within the ambit of the 
putni inclusive of the chowkidari chakran 
lands. I[tis,on the other hand, plain that the 
rent-hitherto paid by the plaintiffs to the 
defendants has not represented the profits 
derivable from the  chowkidart chakran 
lands. Consequently, the terms of the 
contract between the parties do not entitle 
the plaintiffs to claim possession of the lands 
in suit from the zemindars, merely on pay: 
ment of the stim now assessed by the Revenue 
Authorities under the Village Chowkidars 
Act, 1870. 

Reliance has been placed by the plaintiffs- 
respondents upon the provisions of section 
51 of the Village Chowkidars Act, which how- 
ever do not really advance their contention. 
Section 51 provides that the land resumed 
by the Collector is transferred to the zemin- 
dar, subject to the prior contracta made by 
him. The effect of the application of that 
principle to the case before us is that the 
plaintiffs can, under the terms of the putini 
lease, recover possession of the lands in 
suit. But the contract does not show that 
the plaintiffs are entitled to such possession 
without payment of any rent to the zemindar 
or without payment of any sum beyond what 
represents the new assessment. Consequent- 
ly, on equitable grounds, the putnidar and 
the zemindar must be placed in the position they 
would have oseupied, if the chowkidari chak- 


ran lands had been resumed bafore the putni 


was created; the assets of those lands would 
then have been taken into actount in settling 
the amount of putni rent, which would hava 
represented the assessment due to the 
State ns also a fair share of the profits, In 
these circumstances. we are of opinion that 
the order of the Court of fiest instance was 
just and proper and should not have been 
varied by the Subordinate Judge. 


“As regards the second question, namely, the 
basis of calculation of mesne profite, it cannot 
be disputed that the plaintiffs as putnidars 
would have been entitled to possession of the 


4 


lands through tenants; ‘the measure of da» 
mages payaltle to them is svonsequently repre: 
sented by the rent payable by the actual 
cultivators to the plaintiffs as putnidars, 
This was the view taken by the Court of first 
instance, and should not have been rejected 
by the lower Appellate Court. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance restored. 
The appellants are entitled to their costs in 
this Court, but there will be no order for 
costs before the Subordinate Judge. 

This jadgment will govern the other two 
cases, viz., Second: Appeals Nos. 2501 and 2502 
of 1912, in each of which a similar order will 
be drawn up. Z 
Appeals allowed, — 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Jorisoiction Sort No. 9380 
or 1916. 

June 21, 1917. 

Í resent: Mr, Justice Marten, 
PURSHOTAMDAS HARKISONDAS— 
PLAINTIFF 
versus 

Tus CENTRAL INDIA SPINNING, 
WEAVING asp MANUFACTURING Co. 


Lpv.— DEFENDANTS. 

Income Tax Act (II of 886%, 8. 1', Sch. IT, Part IT 
~ Income Tas Amendment Act V of 19186)—Company 
——Ineome tas, payment of—-Preference share-holders, 
whether cntilled to dividend without payment of income 
tas. 

As between fixed preferenco and ordinary share» 
holders of a joint stock company, the former are 
not entitled to have their preference dividends paid 
free of income tax in a care where there are no 
express words to that effect in the contract regulate 
ing the rights of the parties. [p. 974, col. 

Where the Articles of Association of a ‘company 
provided that “the preference shares shall confer on 
the holders thereof the right, out of the net profits 
of the company, which “it shall be determined to 
distribute in dividends, to a fixed cumulative pre- 
ferential dividend at the rate of per cont. perannum 
on the capital amount for the time being paid up 
thoroon respectively,.....: 

Held, that it must bo taken that the sum which 
the company determined to distribute by way of 
dividend included the tax on so much of the profits 
as, aftor setting aside certain sume for reserve 
und so on, belonged to and wase distributable 
amongst the share-holders by way of dividend 
and that, therefore, the preference share. 
holders were not entitled to the payment of their 
five per cent. dividend without deduction of income 
tax. [p. 974, col. 1.) 
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Mr. Kanga (with him Mr. Tarapurvala), 
for the Plaintiff. 

Mr. Stirangman (Advocate-General) and 
Mr. Setalvad, for the Defendants. 
JUDGMENT.—This case raises an interest- 
ing point on which there is apparently 
no apthority in India, namely, whether, as 
between fixed preference and ordinary share- 
holds, the former are entitled to have their 
preference dividends paid free of income 
tax, In a oase where there are no express 
words to that effect in the contract regu- 
lating the rights of the'parties. The Crown 
is not affected. The full tax on the net 
profits of the defendant company has ad- 
mittedly been paid, and the sole question 
is whether the preference share-holders can 
escape liability for their proportion of the 
tax. Now, if this case arose in England, 
the matter would be quite clear. The 
preference share-holders would undoubtedly 
have to bear the income tax on their 
respective shares. If authority is needed 
for that proposition, I may refer to Attor- 
ney-General vy. Ashton Gas Company (1). 
That was a case where the special Act 
under which the company was incorporated 
provided that the profits of the company 
to be divided amongst the share-holders in 
any year should not exceed the rate of 10 
per cent. per annum on the ordinary share 
capital, and the question which arose was 


whether that 10 per cent, included the 
income tax. It was held in all the Courts 
that it did and that the company had 


been wrong in paying the share- holders the 
10 per cent. free of income tax. 

There in the Court of Appeal, Attorney- 
General v. Ashton Gas Company (1), Lord 
Justice Romer said as follows:— 

“I must say, speaking for myself, that 
the case appears to me to bea reasonably 
clear one on principle. If such a company 
as we have to deal aith pays 
income tax on its profite, the income tax, 
as has been pointed out, is payable out 
of the profits, and is part of the profits; 
and if the profts, after deducting the income 
tax, have subsequently to be distributed 
amongs$ the members of the company, that 
‘income tax is not payable again by those 
members so far as they receive their share 


(1) (1904) 2 Ch. 621 at p. 629; 73 L. J. Oh. 878; 68 
J. P, 477; 53 W. R. 49; 20 T. L. R. 601. 


_in respect of their 5 per cent. 


of the profits, because the income tax is 
to be taken as having. been paid out of 
their profits, and on their behalf. If, 
for example, a company such as this 
kad preference share-holders as well as 
ordinary share-holders, and the prefer- 
ence share-holders were only entitled to 
receive out of the profits a fixed sum, say 
5 per cent., then, when income tax is paid 
by the company out of its profits, the com- 
pany must be treated in respect of so much 
of the profits as is going to the preference 
share-holders as having paid their income tax 
According. 
ly, to. my mind, it is clear on principle in 
such a case that there ought to be deducted 
from the dividend warrants payable to the 
preference share-holders the income tax on 
the 5 per cent. which had been previously 
paid on their behalf by the company. The 
same principle, of course, applies to the 
share-holders in the present case who are 
restricted by the provision of the Act, so 
that they are only to share a limited 
amount of the profita.” 


This decision was affirmed by the House of 
Lords and I may refer in particular to the 
speech of Lord Halsbury: Ashton Gas Com- 
pany v. Attorney-General (2). 

Bat it has been urged by Mr. Kanga in 
his forcible argument for the plaintiff that 
the provisions of the Bnglish Income Tax 
Acts are entirely different from the Indian 
Income Tax Acts, and that the liability in 
England of the preference share-kolders for 
the payment of the tax rests onthe fact 
that the company is taken to pay on their 
behalf and that that is the ground of the 
decision in the Ashton Gas Company’s case 
(2), which I have referred to. He argues 
that under the Indian Income Tax Acts 
this is not so; that the share-holder is 
under no liability for the tax; and that 
the company pays the tax on its own 
account and not on behalf of the share 
holder. Consequently, he says, the fond 
actually distributable is the fund on which 
all tax has been paid and there is no reason, 
therefore, why the preference share-holders 
should not be paid their 5 per cent. without 
any deduction. 


(2) (1906) A. C. 16 at p. li; 75 L. J. Ch. 1; 93 L. T. 
676; 70 J. P, 49; 13 Manson 35; 22 T, L, R. 23, 
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Before turning to the Acts, I should 
deal shortly with the facts, which are not 
in dispute. The company was incorporated 
in 1874 with an original capital cf fifteen 
‘lacs divided into 3,000 shares of Rs. 500 
‘each. The capital was from time to time 
‘Increased and at the beginning of 1912 
consisted of Rs. 46,857,500, part of which 
‘capital consisted of shares of Rs. 500 each 
‘and part of it of shares of Rs. 200 each. 
By a special resolution passed at meetings 
‘held on the 5th of September and 3rd of 
‘October 1912 the capital was increased to 
Rs. 96,87,500, by the issue of 10,000, 4 
per cent. cumulative preference shares of 
the nominal value of Rs. 500 each. The 
resolution defined the rights of tbe prefer- 
‘ence share-holders, and at the same time 
the Articles of Association were altered. 
‘Article 3 (b) which ia in similar terms to 
‘the resolution ‘provided as follows:— 


“The said preference shares shall confer on 
the holders thereof the right, out of the net 
profits of the company which it shall be 
determined to distribute in dividends, to a 
fixed cumulative preferential dividend at the 
rate of 5 percent. per annum on the capital 
‘amount for the time being paid up thereon 

atively...” 
“Then aller dealing with certain rights in 
‘the winding up, the Article concluded: but 
‘shall not confer any further right to parti- 
cipate in profits or any surplus assets.” 

It will be séen that this Article 3 (b) 
does not expressly make the preference 
‘dividends free of income tax, as one would 
‘have expected if that had been the inten- 
"tion of the parties. Moreover, it appears f rom 
‘the Circular (Exhibit A) that this issue was 
underwritten, and one would not expect the 
‘underwriters to allow such a point to be left 
open to doubt if the real agreement was 
what the plaintiff says it was. It is not 
‘soritended that ‘in India such an agreement 
would be illegal or void—I mean an agree- 
‘ment that after payment of tax, the balance 
‘of the net profits should be distribatable 
+n such a way that the preference share- 
holders get 5 per cent. free from any 
deduction for tax. It is said ina note to 
Palmer’s Company Precedents, lith Edition, 
Vol. T, page 765, that such an agreement 
would in England be void having regard 
to sections 102and 103 of the Income Tax 
_ Act, 1642, but the accuracy of that note 


may be doubted in view of the recent decision 
Cs the House of Lords in Brooke v. Price 
3). 

Returning to- the facts, the plaintiff isa 
preference share-holder in the defendant 
company suing on behalf of himself and all 
other preference share-holders. His original 
holding was three preference shares but 
was subsequently increased : to six. The 
company have declared six half-yearly 
dividends on the preference shares and in 
each case they have paid those dividends 
less income tax. ‘The result is that the 
plaintiff claims that he has been underpaid 
in respect of those dividends to the extent 
of Rs. 11-4-9 as set ont in the'particulars 
(Exhibit B) to the plaint, and he claims 
amongst other things. payment of that sum. 
The last of those dividends, namely, that 
due in May 1916 became due after the 
passing of the Act of 1916. The other 
five dividends all became due prior to the 
Act whioh came into force on the Ist of 
April 1916. The reports and balance sheets 
of the company for the four years from 
1912 to 1916 have been putin but for the 
moment T will not deal with them. Simi- 
larly, for the moment I will not deal with 
the wordsin Article 3 (b) of the Articles of 
Association, “which it shall be determined 
to distribute in dividends”, but will assume 
in the first instance that that article referred 
to net profits only. 


Now, turning to the Acts, I mean the 
English Income Tax Acts and the Indian 
Inceme Tax Acta, one finds these points of 
similarity. In both cases it is the company 
by its proper officer who has to make a 
return of the profits of the company. [t is 
the company which is assessed on those 
profits and it is the company which is obliged 
to pay and does pay the tax on those 
profits. All, therefore, that the share-holder 
can get is the balance of the profits after 
paying the tax. Theabove will be seen by 
comparing sections 4, 11 and.12 and Sehe- 
dule IJ, Part IL, of the Indian Income Tax 
Act, 1886, with sections 40, 54 and 100 
of the English Income Tax Act of 1842. 

The alleged points of dissimilarfty. are 
that there is no express power under the 
Indian Acts for the company to deduct the 
tax on the-dividends as is contained in 
section 54 of the English Act. Further 

(3) (1917) A. C. 116; 86 L. J, Ch, 329, 
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and this is especially important, that under 
section 5 (1) (f) of the i886 Act, the 
share-holder is expressly exempted from 
liability for the tax on any income which 
he enjoys as a member of the company 
provided the company is liable to the tax. 
And, ‘thirdly, that until the Act of 1916 no 
right of exemption was’ given'to the share- 


holder, however poor, and on the other. 


hand it was: the company which was 
entitled to exemption under sevtion 5 (1) 
(j) of the 1886: Act,- in oases where its 
income from all sources was less than a 
particular sum, that sum being under the 
1886 Ast Rs. 500 per annum and under 
the Amending Act of 1903 Rs, 1,000 per 
annum. l 

Now as regards the first point, no doubt 
this express pawer of deduction given by 
the English Acts was largely relied on in 
the Ashton Gas Company's case (2) in all 
the Courts as showing that the company paid 
the dividend on behalf of the share-holder. 
But the answer made here is that that 
express power is really unnecessary, and for 
this reason. Obviously the share-holder can 
only get the balance of the net profits after 
the Crown has been paid the income tax. 
It does not, therefore, matter. to him whether 
the company distributes the available balance 
by in form declaring a higher dividend 
less tax or by declaring a lower dividend 
free of tax. In either event, all that the 
share-holder gets is’ precisely the same 
amount in actual cash. Clause 49 of the 


“Indian Income Tax Act of 1886 was not 


referred to in argument. That section 
provides that “every person... paying any 
tax in pursuance of this Act in respect of 
income belonging to another parson is 
hereby indemnified’ for  the.,.payment 
thereof.” If the words “income belonging 
to another person” include income referred 


‘to in clause 5 (1) (f), viz., “income which a 


person enjoys asa member ofa company,” 
then the company would be” expressly 
indemnified for the payment of tax in the 
present case. In that event there would 
be no substantial difference between the 
Indian gnd English Acts on the important 
point as to the company’s right of deducs- 
tion or „indemnity and it would be very 
difficult for the plaintiff to distinguish the 
Ashton Gas Company’s case (2). As, however, 


T have heard no argument on clause 49 and 


have arrived at my decision irrespective of 
that clause, 1 think it safer to express no 
opinion on it and leave the point open for 
discussion, if necessary, on some future 
occasion - 


As regards the second point, the answer 
given by the defendant company was that 
the reason for clause 5 (1) if? is merely to 
prevent the share-holder being in effect taxed 
twice over, although in terms the clause may 
go further than wasintended or was neces- 
sary. Then as regards the third point, 
mz, the exemption, it is admitted by the 
defendant company that the word “person” 
in clause 5 (1) (7) includes a company 
as was subsequently made clear by the 
amendment effected by the Act of 1916, 
but the answer given is that the Indian 
Acts decided to give the company exemp- 
tion rather than an individual share. 
holder and that this policy was subse- 
qnently modified by the Act of 1916. Further 
it is forcibly urged on behalf of the defend. 
ants that having regard to the use of the 
word “refund” in clauses 6 and 7 and in 
the proviso to Part II of the Second 
Schedule of the Act of 1916, the Indian 
Legislature must have contemplated that the 
tax was paid if not by, at any rate on 
behalf of, the share holder, for otherwise 
there could be no “refund” to him. 


These, shortly, are the main points in 
dispute which I have to decide. In my 
judgment, the trae view is that under the 
Indian Acts as well as the English Acts 
the income tax is in effect paid on behalf 
of the share-holder. I think one must look 
at this matter from a broad point of view. 
In a narrow technical sense it may be 
said that the company being a separate legal 
entity the net profits belong to the company 
and not to the skare-holders, at any rate 
until a dividend has been actually declared. 
But in effect these net profits do belong to 
the share-holders. If, therefore, any sum has 
to be paid out of those net profits to the 
Crown for tax, in effect it is the share- 
holders who have to pay. The provisions 
of the Income Tax Acts as to assessment 
on. and payment by the company are in 
effect mere machinery for the collection of 
the tax, and, as was said by Lord Halsbury 
in the Ashton Gas Company’s case (2), the 
matter is made much clearer if ane sweeps 
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away this machinery and regards the matter 
as between the Crown and its subject. 

If, then, as I think is the case, it is the 
share-holders who have in effect to bear the 
tax, how one ought to deal with a case 
where the balance of the tund after paying 
the tax is distributable partly amongst fixed 
preference share-bolders and partly amongst 
ordinary share-holders. We have in such 
a case a fund which subject to tax consists 
of £ X plus-£ Y of which £ X passes 
to the preference share-holders and £ Y to 
the ordinary share-holdere, But the whole 
fund, namely, & X plus £ Y is subject to 
‘the common burden of income tax, How 
' then must it be borne? Surely the fair 
way is to apportion the gross amount of 
the tax between £ X and £ Y anocording 
to their respective values. In this way each 
share-holder, preference and ordinary alike, 
will bear his proportion of the tax. This 
would, I think, be the result supposing 
the case was one of a paramount charge 
on two properties, White acre and Black- 
acre, which, subject to the charge, passes 
to two different owners, 4 and &. In such 
a case I think that in a Court of Equity 
A and B would have to bear this paramount 
charge in proportion to the values of their 
respective properties, White-acre and Black- 
acre [see Flint v. Howard (4)]. This mode 
of apportionment is consistent with the Act 
itself, for Part IL of the Second Schedule 
provides that the rate of tax is to be one- 
anna in the rupee on the whole of the net 
profits made by the company. In other 
words, tax has to be paid in respect of 
every rupee of those profits and consegn- 
ently it would seem fair that prima facie 
each such rupee should bear its own tax, 
which is in effect carried out by the method 
of apportionment which I have suggested. 
This view receives additional support from 
the use of the word “refand” which E have 
already alluded to in the amending Act of 


1916, 


As regards clause 5 (1) (j) of the 1586 
Act I can well understand some such pro- 
vision being inserted for the protection of 
the share-holder so as to make it quite 
clear that the tax should not be paid twice 
over, vig., first, by the company and secondly, 


(4) (1893)2 Ch. 54 at pp. 61, 78; 62 L. J. Ch. 804; 2 
R, 886; 68 L. T, 390, 


by himself. But I do not think that this 
clause gets rid of the fact that in effect 
it is the share-holder who bears the tax, 
whatever his legal Hiab lity may ba. 

[ne exemption point I du not attach any 
snbatantial importance to, An exemption 
is after all a concession by the Legislature. 
Under the 1896 Act it thought fit to grant 
the exemption to the company, and to the 
company alone, and under the 1916 Act it 
has thought fit to grant an exemption to the 
share holder also, Kut here again I do not 
think this seriously affects the question 
whether 16 is in effact the share- holder who 
bears the tax, 

It was further urged before me by 
Couasel for the plaintiff that ths Indian 
Income Tax Act is really very similar to 
the new Excess Proti s Tax in England and 
that there ara two dezisisns of Mr. Justice 
Peterson, namely, Collins v Selgwick (5) 
and Oundran, Inve (6), which go ta show 
that this Exesss Profits Tax ia not paid 
on behalf of the share-holder and that con- 
sequently it must be deducted before you 
arrive ab the net profts available for dis- 
tribution amongst the share-holders, On 


the other hand there are decisions in 
Williams Hollins § Oo., Limited v. Paget . 
(7) and Thomas v, Hamlyn & Co. 
Limited (8', where a different result 


was arrived at in calenlating the commis- 
sions to be paid on the net profits of a 
company or business. There Mr, Jnatice 
Eye in the one case and Mr. Justice Rawlatt 
in the other held in effect that Excess 
Profits Daty stands very much on the same 
footing as income tax and ought not to be 
da ucted before arriving at the profits on 
which such commission was to be calculat- 
ed. I da not propose t discuss the Act 
under which the Excess Profits Duty was 
leviable nor to enter on the question which 
of these somewhat conflicting decisions is 
to be preferred. [| wonld only say this that 
under section 38, sub-section 1, of that Act 
there is an actus] charge for the amaunt 
of the daty and that under section #5, 
sub-section ('), there ia an express provi. 
sion fur deducting the amount of the Excess 


Profits Dity before arriving at the amount 

(6) (19171 L Ch. 179; 86 L 3, Ch. 163. 

(6) (1917) W. N. 137; (1917) 1 Ch. 639; 86 L. J. Ch, 
464, 

(7) (1915) 1 Ch. 187; 66 L J, Ch. 287. ` 

(8) (1916) 33 L T. R. 123; (1917) 1 K. B, 527, 86 
l J. Ba B, 1009, 


“tho differences between the 
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‘of the profits on which the income tax is 


leviable. It is also questionable whether 
income tax 
and Hxsess Profits Duty, which Mr. Justice 
Peterson relies on in Collins v, Sedgwick (5), 
at page 186, exist, at any rate tothe extent 
which the learned Judge relies on. 

Apart, then, from the special words of 
Artiste 3 (b) I should have thought the 
defendant company in the present case was 
right in deducting the tax on the preference 
shares. That brings me to the remaining 


. diffculty, namely, as to the wording of Article 


3 (b) of the Articles of Association and the 
course actually adopted by the defendant 
company in its accounts. Now it will be 
seen that in Article 3 (b) the duty is pay- 


able not merely ont of the net profits of 


the company but “out of net profits of the 
company which it shall be determined to 
distribute in dividends.” If one turns to 
Article 116 of the Artieles of Association jt will 
be seen that previously to recommending any 
dividend the Directors have power to ‘set 
aside oub of the profits of the company 
such gums as they think proper to the 
credit of a reserve fund, a depreciation 
and renewal fund and an insurance fand 
respectively. I can quite understand, tbere- 
fore, the words “determined to distribute 
in dividends” being used in- preference to 
the more usual phrase “profits available 
for distribution by way of dividend.” “But 
even the latter phrase is not strictly accurate. 
The net profits on which the tax has to be 
paid are not available for distribution in their 
entirety. The tax must be paid first and, 
therefare, stristly speaking, it may be said 
that it is only the balance of the profits 
after paying tax and not the whole of the 
net profits which are available for distribu- 
tion by way of dividends. The tax ia, 
however, paid out of and is, therefore, part 
of .the het profits of the company: and 
taking the view that I do that in effect 
it is paid on behalf of the share-holders, 
I think tbe whole of the ret profits may 
ba said to be available for distribution 
by way of dividend, although in effect a 
portion, viz., income tax, goes to Govern- 
inent. ° This, indeed, is tbe view taken ‘by 
Mr. Justice Sargant in Johnston v. Chestergatea 
Hat Manufacturing Company, Limiisd (9), 


ae 


(9) (1915) 2 Ol. 333; 64 L. J, Ob. O14. 


although no doubt the learned Judge got 
some help from section 54 of the Income 
Tax Act, 1842, in arriving at that conclu- 
sion. He also points out there that the 
company pays the tax to Government on 
an average of three years’ profits, whereas 
the deduction made ky the company in 
respect of the taxis made on the amount 
which is paid to the share-bolders, and that 
although this matter would adjust itself 
over a long series of years, it does not 
follow that in any particular year the 
two payments would exactly balance eash 
other. 


Now does it make any difference here 
that instead of the words “available for 
distribution” the words “which it shall be 
determined to distribute? are used? I 
think not. I do not mean to say that the 
ordinary share-holders may not, if they like, 
make a present of the tax to the prefer- 
ence sbare-holders, but I think that one 
should be very cautious in arriving at such 
a result merely from the date of actual 
payment of the tax or from the mode in 
which accountants or auditors have chosen 
to draw up their accounts and the manner 
in which they bave been assented to and 
passed at the meetings. Taking for example 
the report and accounts for the Ist of 
July 19i4 to the 30th ‘of June 1915 
(Exhibit ©) (3), one finds .ón page 12 in 
the Revenue Account that income tax has 
been paid amounting to Rs. 39,152-15-1 and 
I am told that this sum includes the tax 
on the preference shares. The balance of 
profits arrived at after paying this and 
other sums is shown at the foot of page 12 
and amounts to Rs. 11,54,623-6-7. This 
balance profit is then brought in to the 
Profit and Loss appropriation accaunt on 
pages l+ and 15 and after providing for, 
amongst other things, depreciation and 
renewal fand account leaves a balance 
available for dividends of Rs. 7,60,373-10-1. 
l turn next to the Directors’ report at 
page b. They first add together the above 
balance profit of Ry. 11,54,8256-7 and 
the balance brought forward from the list 
account, namely, 8s. 3,80.297 3-6, making 
together a total of Rs. 15,35,123-10-1. 
This total of Rs. 15,35,128-10-1 the Directors 
deal with as follows. They report that 
they have paid au interim dividend of, inter 
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aliu, Rs. 12-3-0 net on ‘the 
shares and that after carrying certain 
sums to provident fund account, deprecia- 
tion and renewal fund account and office 
recreation room fund account they re- 
commend payment of a final dividend due 
on the 5 per cent. preference shares for 
the period ended 380th June 1915 after 
deducting income tax at Rs. 12-3-0 per 
share, and they further recommend a final 
dividend on the ordinary shares leaving 
a balance of Rs. 1,22,878-10-1 to be carried 
forward to the next ascount. This report 
does not state whether the interim divi- 
dend on the preference shares was paid 
less tax but if is common ground that it 
wag so; that the gross amount payable 
was Rs. 12-8-0 and that the income tax 
in respect of it was 5 annas, thus leaving 
the Rs. 12-3-0 per share mentioned in 
the report. I think it may also be taken 
as common ground that the dividends as ‘re- 
commended by the Directors were passed at 
the various meetings. At any rate it waa 
admitted that these were the dividends 
actually paid and one must assume that 
they were: paid in accordance with reso- 
lutions passed at the meetings. 4 
Now the argument for the plaintiff is 
that on those facts the fund which is 
determined to distribute by way of dividend 
was a fund or which all tax bad been 
paid and that consequently the preference 
share holders were entitled to their 5 ‘per 
cent. dividend in full. Ib “is quite clear 
that the only dividend the ‘Directors re- 
commended or the share-holders passed was 
a dividend less tax in the case of the 
preference share-bolders and I do not think 
that the accounts and declarations of 
dividend can be twisted so as to give a 
right to a dividend free of tax. The 
true view is, I think, this, viz, that it 
must be taken that the sum which the 
company determined to distribute by way 
of dividend included the tax on so much 
ofthe profits as, after setting aside certain 
sums for reserve and so on, belonged to 
and was: distributable amongst the share- 
holders by way of dividend. I think, 
therefore, the plaintiff fails on that point. 
Looking, therefore, at the case as a 
whole, I am of opinion that the company 
was right in deducting the tax and that 
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accordingly the action fails and must be 
dismissed. 

I accordingly answer the formal issues, 
viz, (1) whether the defendants 
rightly deducted -the income tax in respect 
of (a) the first five dividends referred to 
in Exhibit B to the plaint, and (b) the 
last dividend therein referred.to; (2) whether 
the plaintiff is entitled to any and if so 
what declaration; and (3) general issue, as 
follows: (1) Yes. (2) No. (8) Action dis- 
missed. 

I will only add this, that I have no 
doubt that if a contrary result had been 
arrived at, the preference share-holders 
would be getting an advantage which they 
never contemplated originally, and a variance 
would be created between the bnsiness 
practices in the two countries of India and 
England which has nothing to recommend 
it so far as I can see from ‘the point 
of view of either fairness or common 
sense. i 

As regards the costs, 
arrangement between the: parties, be 
order as fo gosts. 


there will, by 
no 


Actiun dismissed, ` 
i, 


* 
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OUDH JUDICIAL COMMISSIONER'S 
i COURT. 

Seconn Civit Appear No. 92 or 1917, 
July 30, 1917. 
Present:—Pandit Kanhaiya Lal, A.-J. C. 
Mira MUHAMMAD HAIDAR—Pratntipe 
i —— À PPELLANT A 

versus l 


WAZIR ALI—DErENDANT— RESPONDENT, 

Specific Relief Act (I+of' 1877), s. 9—Decision upon * 
question of title, effect of— Res judicata. . i 

Where a plaintiff files asuit under section 9 of the 
Specific Relief Act basing his right to relief merely 
on the fact of his previous possession and pays half 
the usual Court fee for the determination of his right 
to that relief, neither the Court nor the defendant 
has any power to enlarge the scope of that suit or tp 
treat it as if it were an ordinary suit resting on a 
ground of title. [p. 976, col. 2.] a . 

Where in spite of the limited character of such a suit 
the Court gave a decision upon the question of title 
ang an appeal was alsb wrongly filed fr8m that 
decision: 

Held, that in a subsequent suit brought by the 
defeated party to‘establish his titleto the same pro. 
perty the decision in the previous suit did not operate 
as res judicata. [p. 976, col. 1.] 
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Appeal against the decree of the District 
Judge, Lucknow, dated the 12th December 
1916, upholding that of the Munsif, (North) 
Lucknow, dated the 24th May 1916. 

Mr. Muhammad Mustafa, for the Appel- 
lant. 

Mr. Zahur Ahmad, for the Respondent. 


JUDGMENT,—Wazir Ali filed a suit 
against Mirz&i Muhammad Haidar for the 
recovery of possession of a certain plot of 
land in the Court of one of the Munsifs 
of Lucknow, on the allegation that he had 
been in possession of it for 90 years and 
that the defendant had wrongfully ejected 
him in Bhadon, 1$70 Sambat. That suit 
purported to have been filed under section 
9 of the Specific Relief Act (I of 1877) 
on half the Court fee payable for such a 
suit. It was filed within the period of 
six months from the date of dispossession, 
as required by Article 3 of the Indian 
Limitation Act (I . of 1908). The Court 
which tried that suit, instead of confining 
it to the question of possession or disposses- 
sion, proceeded to enquire into the question 
of title and came to the conclusion that 
the plaintiff was the owner of the land in 
dispute and had been in possession of it 
within limitation. It accordingly decreed 
the claim. Under section’ 9 of the Act, 
that di ree was final and not open ‘even 
to review. The only remedy which that 
section allowed after such a decree was 
a fresh suit by the defeated party in 
which the question of title could be litigat- 
ed in the proper manner free from the 
limitations which that section imposed. The 
defendant, however, filed an appeal from 
that decree in the Court of the District 
Judge of Lucknow and succeeded in getting 
the decision of the Oourt of first instance 
reversed. There was a further appeal from 
that decree to this Court, which, after re- 
mitting certain issues to the lower Appel- 
late Court, set aside the decree passed by 
that Court and restored that of the Court 
of first instance. 

In the present suit, which has been tiled 
by the defeated party, fora declaration of 
his title and confirmation of his possession 
over the disputed plot or in the alternative 
for the recovery of possession of the same, 
the defence was that the desision in the 
former suit operated as res judicata. 


INDIAN OASES. 


975 


Section 9of the Specific Relief Act (I 
of 1877) expressly lays down that nothing 
in that section shall bar any person from 
suing to establish his title to such 
property and to recover possession thereof, 
The learned Counsel for the defendant-re- 
spondent contends that the former suit 
was treated by the plaintiff-appellant, who 


was the defendant in that suit, as a 
regular suit, raising a question of 
title for decision, and that he was 


estopped by reason of that conduct from 
taking up an inconsistent position and dis- 
puting the validity of the judgments 
passed by the Courts of first and second 
appeals in that case. It doas not, however, 
appear from the plaint filed in the pre- 
ceding suit that any amendment was 
made or anything done therein, showing 
that the then plaintiff had enlarged the 
scope of that suit. If a plaintif files a 
suit under section 9 of the Spesific Relief 
Act (1 of 1877), basing his right to relief 
merely on the fact of his previous posses- 
sion, and pays half the usual Court-fee 
for the determination of his right to that 
relief, neither the Court nor the defendant 
has any power to enlarge the scope of 
that suit or to treat it as if it were an 
ordinary suit, resting on a ground of title. 
The appeal filed by the defendant from 
the decree passed by the Court of first 
instance in that suit, and the further 
appeal filed. by the plaintiff to this Court 
from the appellate decree in that case, 
were both irregular; and any decision 
arrived at in those appeals cannot, there- 
fore, be treated as a decision passed by 
a Court of competent jurisdiction so as 
to conclude any question of title, which 
might have been decided therein. 


The object of section 9 of the Specific 
Relief Act (E of 1877) is to provide a 
summary remedy for obtaining speedy relief, 
where a person in possession hag been 
ejected by a trespasser or wrong-doer, or 
in other words to use the language of 
Edge, ©. J., in Wali Ahmad Khan v, Ajudhia 
Kandu (1), “to drive persone, who wanted 
to eject a person, into the proper Court 
and prevent them from going with a 
high hand and ejecting such person,” In 


(1) 18 A, 587; A. W. (1891) 196; 7 Ind, Dec, (N. s.) 
310, 


976 


JIWAN V. ZEBO, 


a suit brought under that section, the 
Court cannot, as pointed out in Tilak Chandra 
Dass y. Fatik Chandra Dass (2) and: Nazir 
Ahmad v. Abid Ali (3), give the plaintiff 
any further relief than possession and the 
costs of the suit, and the devision of the 
question of title between the parties is 
perfectly unnecessary. Tf the Court in 
spite of the limited character of such a 
suit decides any question of title, that 
decision cannot be regarded as essential 
for the proper determination of that suit, 
“and it cannot operate as conclusive bstween 
the parties in any subsequent suit whioh 
might be filed for the determination of 
the question of title. In Jat Gop | Mukerji 
v. Lalit Mohan (4), where a plaintiff filed 
a suit for the recovery of possession of 
immoveable property under section 9 of 
the Spesific Relief Act, and while that 
suit was pending filed a second suit for 
the cancellation of a deed of gift, under 
which the defendant claimed a title, it 
was held that the institution of the two 
suits did not involve a splitting up of a 
cause of action and was not irregular. 
The fact that the then defendant filed an 
appeal from the desree of ths ,Court of 
first instance in that suit did not estop 
him from pleading that the decision arrived 
at in that appeal or in the appeal that 
was subsequently filed in this Court operated 
‘as res judicata, because ina question of law 
there can ordinarily ba no estoppel, and 
the rule of res judicata does not apply 
‘where the decision was not passed by 
a Court of competent jurisdiction. The 
decision in Nazir Ahmad v. Abid Ali (3), 
on which the Courts below have relied, 
does not apply, because in that case the 
suit was for the possession of land and 
damages which were outside the scope of 
section 9 of the Specific Relief Act. 

The appeal is, therefore, allowed and the 
suit remanded to the Court of first instance 
with a direction to re-admit it under its 
original number and to dispose of it on 
the merits according to law. The costs 
here and hitherto will abide the event. 

Case sent back; Appeal allowed. 
. (2) 250, 803; 13 Ind. Dec (N s.) 522. 
_ (8) 11 Ind. Cas. 38 ; 8 A. L. J. 910, 
(4) 26 A. 286; A. W. N. (1904) T. 
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PUNJAB CH'HF COURT. 
Miscetcansogs First Civic Aresar No. 1971 
OF 1916, b 
November 29, 1915. 
Present:—Mr. Justice Scott-Smith, 
JIWAN—Poatntier—APPRLLANT 
VETSUS < 
Musammat ZEBO any OTrHERS—DEFENDANTS 
RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 18— 
Application to appoint guardian—Procedure. 

The procedure under section 13 of the Guardians 
and Wards Act is not intended to be summary, and a 
Court should not reject an application for the 
appointment of a guardian of a minor without any 
enquiry at all, 

Miscellaneous first appealfrom the order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated the lith June 1916, reject- 
ing the application for appointment ag 
guardian of the person and property of 


the minor. 
Messrs. Nand Lal and Kamar Din, for the 


Appellant. 
Pir Taj-ud-Dia and Mr. Ghulam Rasul, for 
the Respondents. 


JUDGMENT.—I do not think the lower 
Court should have rejected Jiwan’s applica- 
tion so summarily without any enquiry at 
all. It was stated that the mother had 
wasted some of the moveable property, 
but she was not examined at all either on 
this: point or as to whether she had- other 
moveable property of the minorin her posses- 
sion. The procedure under section 18 of 
Act VIIL of 1890 is not intended to be 
summary, ses Sayad Shahu v. Hapya Begam 
(1) and Tirhu v. Laehhman (2). It is quite 
possible that Jiwan may not be a snitable 
person to be appointed, but it might be 
advisable to formally appoint the mother 
making her furnish ‘security. 

I accept the appeal, and setting aside 
the lower Court’s order remand the case 
for enquiry according to law. Costs ‘to be 
costs in the case. 
; -Appeal accepted. 
(1) 17 B. 560 at p. 662; 9 Ind. Dec. (x. a.) 866, 


(2) 15 Ind. Cas. 195; 71 P. W. R. 1912; 109 P, L. R. 
1912. 
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LOWER BURMA CHIEF COURT, 
FULL BENCH. 

CRIMINAL Revision No. 246B of 1916. 
May 22, 1917. 
Present:—-Mr. Ormond, Officiating Chief 
Judge, Mr. Justice Parlett and Mr. 

Justice Young. 
June 1, 1917, 
Fresent:——Mr. Justice Parlett. 
NGA SHIN GYI—-PETITIONER 
Versus 
EMPEROR—Obpposire Party. 

Eweise Act (X of 1896), 3. 52—Licensee — Muster 
and servant—Servant permitting drunkenness in shop 
during master’s ubsence— Master, whether liable. 

A liquor licensee is responsible under section 50 
of the Excise Act forthe default of his servants in 
permitting drunkenness in his shop without his 


knowledge [p. 979, col. 2; p. 980, col. 2.) 
Oase-law considered. 


Criminal review of the order of the Town- 
ship Magistrate, Twante, dated the 27th Jane 
1916, passed in Criminal Regular Trial No. 
42 of 1916. 

FACTS appear from the following order 
a the Sessions Judge, dated the 3rd August 

lo:— 

“The petitioner, Shin Gyi, is holder of the 
license of a liquor shop at Twante and has 
been convicted by Maung Ba Thein, first 
slass Township ‘Magistrate of Twante, of an 
offence under section 50 of the Exeise Act 
in that he permitted drunkenness in his shop. 

He applies for revision on the grounds: — 

1. that the drunkenness took place outside 
his shop; 

2. that there was no complaint or report 
of the Collector or of an Excise Officer 
as required by section 57 of the Act; 

3. that he onght not to have been con- 
yicted of an offence which occurred at 
Twante when he was admittedly in Rangoon 
at the time. 

The first of these grounds may be dis- 
regarded as there is abundant evidence that 
there was drunkenness in the shop, 

The second ground seems to me to be good, 
The prosecution was instituted by a Sub- 
Inspector of Police who is not, so far as 
I am aware, an LHxcise Officer except 
for the putpose of sections 36,37 and 38 
of the Act (wide section 44 of the Act 
and the Local Government's Financial De- 
partment Notification No. 15, dated th 
April 1909), i 
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The third ground also seems to me to 
be good. I do not think that a licensee 
can be held to permit drunkenness which 
oscurs in his absence from the shop, and 
there is uo doubt that the petitioner was ab- 
sent at the time when the drunkenness oc- 
curred. 

For these reasons 1 submit the record 
to the Chief Court under the provisions of 
section 438 of the Code of Criminal Pro- 
cedure with a recommendation that the con. 
viction aud sentence be set aside and that the 
fine which has been paid be refunded.” 


ORDER OF REFERENCE TO A FULL 
BENCH.—(Twou.ey, J., September 4th, 1916.) 
—The applicant A Kyi alias Shin Gy}, a 
Chinese licensed vendor of kasawye at 
Twante, was convicted and fined Rs. 25 
under section 50, Excise Act. The section 
makes it an offence for “any person licensed 
to sell fermented liquor, etc.,” to “permit drun- 
kenness in his shop.” 


The Sessions Judge recommends that tho 
conviction should be set aside beeause 
the prosecution was instituted without com- 
plaint or report of the Collectoror of an 
Excise Officer, and secondly, because the 
accused was absent from his shop at the 
tima and knew nothing about the drunken- 
ness till afterwards. The conviction is 
supported ly the Assistant Government 
Advocate on behalf of the Crown. 

The first ground for interference suggested 
by the Sessions Judge is untenable, because 
section 50 is not one of the sections men- 
tioned in section 57 among those in ras- 
pect of which a report or complaint of 
the Collector or an Exsise Officer is ne- 
Gessary. 


As regards the second ground, there is 
a ruling of the Special Court, Ah Shein v. 
Queen-Empress (1), which lays down that a 
master cannot be convicted under section 
42 (now 53), Mxcise Act, for breach -ofa 
condition of his license when his servant 
without the master’s knowledge sells liquor 
in contravention cf those conditions, and 
this ruling was followed by the Jndicial 
Commissioner in Ak Sin v, Queen Empress 
(2), which waga casa of a licensee’s ser- 
vant selling liquor in excess of the quantity 


(1) L. B. R. (1872-1862) 373. 
(2) L. B. R, (1898-1900) 489. - 
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allowed by the license. The-Special Court 
considered according to the ordinary rule 
in interpreting penal enas ments that if it 
had been the intention of the Legislature 
to hold the master criminally responsible 
for offences committed without his know- 
ledge by his servant, this would have been 
plainly laid down in the Act. 

It is noteworthy that in passing the new 
*Bxoise Act of 1896, the Legislature did 
not introduce into section 50 or other penal 
clauses words rendering the licensee expressly 
liable for the default of his employees, though 
such words were introduced -in certain sec- 
_tions of the Bengal Act VII of 1878, see 
“section 59. From this it might be argued 
that the Legislature acquiesced. in the ruling 
of the Special Court in 1885. 

As regards the servant, the Special Court 
found that he was criminally responsible 
and that his plea that he “was not. the 
person actually licensed could not prevail. 
The Court in taking this view followed the 
principles stated by Couch, C. J., in the case 
In re Ishur Ohunder Shaha (3). From a later 
case in the Caloutta High ‘Court [vide 
Kalu Mal Khetri, In the matter of (4)], it 
seems doubtful whether a servant would 
now be held liable criminally fora breach 
of a condition of his master’s license. 

, But no later ruling has been ‘brought to 
my notice throwing doubt on, ‘the correct- 
riess of the Special Coart’s decision restrict- 
"ing the licensee’s criminal responsibility to 
acts and omissions within his knowledge. 
The learned Assistant Government Advocate 
can only refer to an earlier Bengal case 
of 1876 in which a different view was taken, 
Queen v. Sristedhur Shaka (5). The learned 
Judges in that Bengal case thonght it right 
to hold a licensee responsible for the criminal 
offences of his servant on the general 
principle that “if he is obliged to carry 
on his business by means of servants he 
must be held responsible for their obedience 
to the law.” 


This case was apparently not considered 
by the Special Court. It raises mush the 
same question as has been raised in cases 
under the Merchandise Marks Act [vide 


(3) 19 W. R. 34 at p. 35 Or, 
(4) 29 C.606;6 C. W. N. 674, 
(5) 25 W. R. 42 Cr, 
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Seena M. Hanif & Co. v. Liptons, Limited (6)] 
as tn the criminal liability of a' master for 
acts done by his servants within the scope 
of their employment. It might perhaps 
be argued with reference to the Excise Act 
as under the Merchandise Marks Act that 
“the effect of the Act is to make the master 
or principal liable criminally for the acts 
of his agents and servants in all cases.. 
where the conduct constituting the offense 
was pursued by such “servants and agents ~ 
within the scope or in the course of their 
employment, subject to this that the master 
or principal may be relieved from criminal 
responsibility where he can prove that he 
acted in good faith aud had done all that . 
it was reasonably possible to do to prevent 
the commission by his agents and servants 
of offences against the Act.’ Per Rassel, 
L.C.J., in Coppen v. Moore (7). Asin that 
case the question would be whether having 
regard to the language, scope and object of 
the Excise Act the Legislature intended to 
fix criminal responsibility upon the master 
for acts done by Wis servants in the course 
of their employment, “although such .acts 
were not authorized and might have been 
expressly forbidden. 7 

This aspect of the matter was not con- 
sidered by the Special. Court, and it is a 
matter of some importance io 'Tihe Ezoise 
Administration. For, if itis held (following 
the Special Court “ruling) that the licensee 
is ‘not liable for what happens at'his shop 
in his absence, and (according to the Cal- 
cutta decisions) that a  lisensee’s servant 
cannot be punished for breaches of his 
master’s license, the HExectse Authorities 
will ‘be in a serious dilemma and the pro- 
visions of secticn 50 and other penal sections 
of the Exsise ‘Act will be rendered almost 
nugatory. l 

I, therefore, refer toa Bench the question 
whether a liquor licensee under the Excise 
Act can be held responsible under section 50 
of the Act for the default of his servants in 
permitting drunkenness in his shop without 
his knowledge. 


ORDER OF THE FULL BENCH. 
Ormoxp, Orre. ©. J.—The petitioner; a 


(6) 23 Ind. Cas. 689; 7 L. B. Ri 306 at p. 309; 7 
Bur. L. T. 316; 15 Cr. L. J. 837. 

(7) (1898) 2 Q. B. D. 306; 62 J. P. 453; 67 L. J. Q 
B. 689; 78 L, T. 520; 14 T. L. R. 414; 46° W. R. 620, . 
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licensed vendor of fermented liquor, left his 
shop in sharge of a servant who permitted 
drunkenness on the premises, The ques- 
tion before us is whether he is liable 
for the act of his servant and, there- 
fore, guilty of the offence 
drunkenness in his shop, under section 50 of 
the Excise Act. 

< From the order of reference we must take 
it that it was within the scope of the servant's 
authority to prevent drunkenness in the shop; 
and that the servant knew of the drunken- 
ness and permitted it. 

: The question whether the licensee is liable 
for the act of his servant in such cireum- 
stances, depends upon the object and scope 
of the enactment. The object of section 
50 was to prevent drunkennesa on licensed 
premises; and clearly that object would be 
frustrated if the licensee could escape liability 
by absenting himself and leaving the shop 
in:the charge of a servant. The respon- 
sibility is thrown on the licensee to take 
all proper precautions to prevent drunkenness 
on the premises; andif he absents himself 
and leaves the shop in the charge of a servant 
who permits: drunkenness, ne is lable, see 
Bond v. Beans (8). 


In Queen-Empress v. Tyab Alli (9) gns 
“was held to have been rightly convicted 
under section 22 of the Indian Arms Act 
(Alof 1878) for the wrongful sale by his 
manager, although the goods were not sold 
with his knowledge or consent. So in Babu Lal 
v. Emperor (10) a licensee was held to 
have been rightly convicted under section 
9 of the Opium Aot for the wrongful sale 
by his servant, although he may not have 
been aware of the sale. In Chundé Churn 
Mookerjee vy. Empress (11) a contractor 
was held to be not guilty of an offence 
under section 22 of the Indian Ports Aot 
(XII of 1875) of throwing ballast into the 
river, the act being done by his servants 
without his knowledge or consent. In that 
case the learned Judges stated that unless 
a master’s liability for the acts of his 


(8) (1888) 21 Q. B. D. 249; 57 L. J. M. C. 105; 59 
L. T. 411; 36 W. R. 767; 62 J. P, 612. 
ai (9) 24 B. £23; 2 Bom. L. R. 62; 12 Ind. Dee. (N. s.) 
ay 14 Ind. Cas. 666; 34 A.319;9 A. L. J. 288; 13 
Or. L. J. 282. 
(11) 9 C, 849; 12 0, A R 508; 4 Ind. Deo. (xN. B.) 
4216. 
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servant is specifically declared by Statute, 


the master is not liable. The opinion is 
no doubt expressed in general terms, but jt 
must be taken to be limited to ‘the facts 
of the case. The decision in that oase 
was based upon the wording of that parti- 
cular Act; and it was not the case of a 
licenses. Under the Excise Act the licensee 
is taken to be the person who sells the 
liquor and he is the person responsible 
for preventing drunkenness on the premises; 
although it must have been contemplated 
from the nature of the business that he 
would frequently employ servants to sell 
the liquor for him and to be in charge 
of the shop. If the licensee does so the 
acts of his servants are taken to be his 
acts; and if his servants permit drunkenness 
on the licensed premises, he (the licensee) 
has committed the offence under section 50 
of the Excise Act. To sum up the licensee’s 
position: he must do his best to prevent 
drunkenness on the licensed premises, e, g., 
he must not leave the shon open without a 
competent person in charge: and he is 
responsible for the asts of his servants, 
e.g. if he leaves a competent person in 
charge and that person permits drunkenness, 
the licensee is responsible. I would answer 
the question referred in the affirmative. 


PARLETI, J.—Section RO pf the Excise Act 
of 1896 renders liable to punishment any 
person licensed to sell retail fermented liquor 
who permits drunkennesg in. his shop. The 
question referred is. whether a, licensee can 
be held responsible under. section 50 for the 
default of his servant in permitting dranken- 
ness in his shop without his knowledge. 
The objest and terms of the Act should 
be looked at to see whether and how far 
knowledge is of the essence of the. offence 
created. In Mullins v. Collins (12) a licensed 
victualler was held liable to be convicted 
under 35 and 36 Victoria, Chapter 94, 
section 16,sub-section 2, although he had 
not knowledge of the aot of his servant. 
The sub-section in question rendered liable 
to a penalty any licensed person who 
supplied liquor to any constable: on duty 
unless by authority of some superior officer 
of such constable. It was pointed out 


(12) (1874) 9 Q. B. 292; 43 L, J. M. O. 67; 20 L. T 
838; 22 W, 
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that if the licensed victualler was held not 
liablefor the act of his servant the enact- 
ment would be rendered inoperative. 

In Redgate v. Haynes (13) a conviction 
was sustained against a licenseeof a hotel 
under sestion 17 of the same Act, which 
rons: “If any licansad person suffers 
any gaming to bə carried on on his premises 
he shall be liable to a penalty.” The 
fasts found were that the licensee had 
gone to bed leaving a porter in charge of 
the hotel and the porter connived at the 
gaming. It was held that the licensee was 
still answerable for the conduct of those 
whom sho leftin charge of the hotel when 
she went to bed, and if those persons 
connived at the gaming she was responsible. 
The decision was affirmed in Bond y. Evans 
(8), a prosecution under the same section. 
Both the wording and the object and scope 
of the section are very similar to those of the 
part of section 50 of the Excise Act now 
under consideration, and these two cases 
appear to me to be strong authorities on 
the point. 

In Metropolitan Police “Commissioner v. 
Cartman (14) the respondent, a licensed 
person, gave orders to his servants that no 
drunken ‘persons were to be served, During 
his absence one of his servants sold intoxicat- 
ing liquor to a drunken person. The 
Licensing Act, 1872, section 13, makes it an 
offence for any licensed person to sell any 
intoxicating liquor to any drunken person. 
It was held that the respondent was guilty 
of an offence under the section; for he 
was liable for the act of his servant, that 
ast having been done by the servant 
within the general sape of bis employ- 
ment although contrary to the orders of his 
master. 


In Ema.y v. Nolloth (15) the Lord Chief 
Justice, referring to the class of cases in 
which the licensee is charged with permitt- 
ing or dnffering an offence to be committed, 
deduced from the decisions the principle 
that if the licensee delegates his. authcrity 


(13) (1676) 1 Q. B. 89; 45 L. J. M.C. 65; 33 L. T, 
779 


a (196) P Q. B. 655: 653 L.J. M.C. 113; 74 L. 
T, 726; 44 W. R. €37; 18 Cox. ©. O. 34); 60 J. P, 
397. 

(14) (3903) 2 K. B. 264 at p. 269; 72 L. J. K. B. 
820; 6J. P. 354; 83 L T. 100; 19 T, L, R. 680; 52 W, 
R. 107; 20 Cox., 0. C, 507, 


OASES, j 


` charge of his shop, is 


(1947. 


to some one else, thereby delegating. “his 
own power to prevent”, and the person left 
in charge commits the offence, the licensee. 
is responsible for permitting if, and -he 
remarked that this was a reasonable: and: 


logical view to take and necessary in order: 


to prevent the Act from being’ defeated. 

I am of opinion that this principle should 
govern the case now under reference and 
that the licensee, having left his servant in 
responsible if the. 
servant in his ‘absence permits drunkenness 
in, the shop. 

I would answer the question referred in 
the affirmative. 

Youna, J.—L[ agree that the question 
referred should bə answered in the affirmative 
for the reasons given by Ormond, Offiziating 
Chief Judge, and Parlett, Judge, 

Me. Villa for Mr. Kyaw Htuon, 
Applicant. 

The Assistant Gavernmint Advoexte, for 
the Crown. 


for the 


FINAL ORDER. 

Panwecr, J.—(June |, 1917 )—In view of 
the dəzision of the Pull Banch tha oonviction 
mub ba affirmed. The fing i4 not exsessive. 
It ig confirmed. 

Conviction offirmed, 


+, 


PUNJAB CHIEF COURT. 
URIMINAL Aepsau No. 27 or 1917, 
February: 15,-1917. 
Present:—-Mr,. Justice Shadi Lal ani 
Mr. Justice Broadway. 
PAL SINGH AND anotesx—Oonviors — 
APPELLANTS 


VETSUSE 


EMPEROR —RESPONtENT. 

Penal Code (Act XLV of 1869), se. 86, 300, fourth. 
ly —Murder committed under influence of drink—In- 
tention~~Punishment, measure of. 

Where the accused under the influance of liquor 
assaulted the deceased and literally beat him to death 
with lathis without any direct motive: 

Held, that the accused were guilty of murder 
under section 300 of the Penal Code, a3 they must 
have known that their act was “so eminently 
dangerous that it must in all probability canse death 
or such bodily injury as is likely to cause death.” [p. 
934, col, 1.] 

Although section 86 of the Penal Goe attributes 
to a drunken man the knowledge of a sober man 
when judging of his action, it does not give him 
the same intention, and, therefore, drunkenness-or a 
state of intoxication affords a sufficient exouse for not 
ete the extreme penalty of the law. [p. 984,, 
col. 2. 
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Appeal from the order of the Sessious 
Judge, Amritsar, dated the 23rd December 
1916. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

The Public Prosecutor, for the Respond- 
ent. f ' 


JOUDGMENT.—Pal Singh, son of Khushal 
Singh, and Surain Singh, son of Kesar Singh, 
Jats of Mauza Padda, have been convicted 
of having caused the death of one Santu, 
ex-lambardar of their village, and under 
section 302, Indian Penal Code, they have 
been ventenced, Pal Singh to death and 
Surain Singh to transportation for life. 

Against their convictions and sentences 
they have preferred this appeal through Mr. 
Muhammad Shafi and the case of Pal Singh 
is also before us under section 374, Criminal 
Procedure Code, for confirmation of the 
capital sentence. The facts of this case are 
given in ample detail in the judgment of 
the learned Sessions Judge and itis not 
necessary to recapitulate them here at any 
length. Briefly stated they are as follows:— 
On the 23rd August 1916 one Mahanda 
instituted a criminal complaint under section 
426, Indian Penal Code, against Sundar and 
Bhatti, Ontbe 25th August 1916, Bhatti 
lodged a complaint under sections 323 and 341, 
Indian Penal Code, against Mabanda, his son 
Sharfu, and Santu, the deceased. Both these 
cases were fixed for hearing before Sardar 
Budha Singh, Honorary Magistrate at Mauza 
Jhalari, for the 16th September 1916 and on 
that date the parties with their supporters 
duly appeared before the Magistrate. 


Bhatti is a weaver of 16 years of age and 
has been practically brought up by Sunder, a 
kahar. With Bhatti on the 16th September 


1916 were Chanda Singh, lambardar, Sundar. 


and the two appellants. With Mahanda were 
Dhala, Santa Singh and Santu, deceased. 
Sardar Budha Singh informed the parties 
that he would record the evidence on the 
21st September on the spot, and the parties 
accordingly left Jhalari for their homes. It 
appears that Mahanda and Dhala stayed 
behird at Jhalari while the deceased Santu 
and Santa Singh started for Padda by way 
of Butala. Of the other party, Chanda 
Singh, Sundar, Bhatti and the two appel- 
lants first proceeded to Sathiala, where they 


* purchased some eatables, and then went to 
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the shop of Jhandu, liquor contractor, where 
they purchased two bottles of liquor some of 
which they drank there, taking the rest with 
them to Baba Bakala. Outside Baba Bakala 
the party drank more of the liquor and while 
they were drinking Santu came along riding 
ona mare which he had borrowed from one 
Ram Singh. With him, it is said, was Santa 
Singh. Both these were offered liquor, but 
Santu refased to partake of any and rode on 
towards Padda. Santa Singh took some 
liquor which, however, made him vomit and 
he went intothe village of Baba Bakala. 
After this Bhatti and his party continued 
their journey towards Padda in the wake of 
Santu deceased. The liquor he had drunk 
began to take effect on Sandar and he and 
Chanda Singh accordingly lagged behind, 
their companions gradually ingreasing the 
distance between them. On nearing China 
Bath, a village not far from Padda, Chanda 
Singh called out to the appellants and 
Bhatti to wait for them but the three did not 
do so, and according to Bhatti the appellant 
Pal Singh told him to take no notice of 
Chanda Singh and Sundar but to burry on 
as it was necessary to “do away with Santu 
to-day.” The three then passed along a khal 
and thus arrived at Chah Virkanwala ahead 
of Santu, and when he arrived there Bhatti 
was told by Pal Singh to catch hold of the 
mare, while Pal Singh dragged the deceased 
off the animal and gave him several thrusts 
with his dang, calling upon Surain Singh to 
join him in beating Santu. Surain Singh 
complied and proseeded to strike Santu with 
his fists and knees. After Santn had been 
well beaten, it is said by Bhatti that Pal 
Singh removed Santu’s shoes and khes and 


threw them. intoa sugarcane field close by. 


Then the two appellants carried Santu toa 
place called Khangah Shangi Shah near 
Muuza Padda where he was left. Bhatti 
then let the mare go and finally went home, 
the two appellants spending the night at 
their ghurial. According to the evidence, 
Santn’s cries bruught Gami and Mit Singh, 
P. Ws. Nos. 6 and 7, to the spot, where they 
were joined by Jagat Singh, P. W. No. &, 
and, as Santu was unable to walk, he was 
taken to his house ona charpoy where he 
succumbed to bis injuries a short while after. 
According to the evidence of P. W. No. 6 
Gami P. W. No.7 Mit Singh, P. W. No. 8 
Jagat Singh, P. W, No, 9 Chanda, Singh, 
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son’ of Kanra, and P. W. No, b Musammat 
Haro, widow of the deceased, Santu before 
his death named the two appellants as his 
assailants. 

As has been said above Sundar had been 
overcome by liquor, and according to P. W. 
No. 11 Chanda Singh, son of Mayya Singh, 
his companion, Sundar, succumbed to his 
potations and Chanda Singh was obliged 
to seek the assistance of a. son and nephew 
of one Jiwan Singh, who live in China Bath, 
where Sundar was taken and be and Chanda 
Singh spent the night.at the house. of Jiwan 
Singh in that village. Chanda Singh states 
that he and Sundar started for Padda. on the 
following morning and on nearing their 
village heard the cries of Santu’s sister-in- 
law, who was weeping and who told them 
that Santu was dead and that the appellants 
had killed him. Chanda Singh accordingly 
went to the Bias Police Station which Is 


‘some four miles from Padda and there, at 


10 a.m., reported the matter detailing the 
circumstances above given and stating that 
the wife of Santu was accusing Pal Singh 
and Surain Singh of having caused the death 
of her husband. The Police proceeded to 
the village and there, after carrying out the 
usual formalities, commenced their investiga- 
tion with the result that Bhatti made a 
statement detailing the circumstances of the 
assault on Santu as already described above. 
The houses of the two appellants were 
searched and a lathi was found in the house 
of Pal Singh and a pagrtin the house of 
Surain Singh. These were taken into 
possession for two reasons:—(1) because 
they bore stains which appeared to be 
blood stains, and (2) because the pagri was 
said to belong to the deceased. These 
articles were despatched to the Imperial 
Serologist, whose report at page 4 of the 
paper book shows that the pagr was stained 
with human blood while the Jathz bore 
bloodstains which were too disintegrated 
for their source to be determined. 


The Civil Surgeon of Amritsar, Lien- 
tenant-Colonel James, held the post mortem 
examination of the body of the deceased, 
and according to his statement it appears 
that the deceased bore a wound on the right 
side of the forehead one inch long, as well 
as a wound on the front of the left leg three 
inches long. Injuries detailed in the inquest 
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report-by the Police as being present on the 
neck sould not be discovered owing.:-to 
decomposition. On the right side the 3rd 
4th and 5th ribs were broken‘ and on the 
left from the 4th to the llth ribs were 
broken, while the breast bone was broken 
across the middle, In his opinion the deceased 
had been beaten to death, and he stated that 
“it is extremely unlikely that the deceased 
would have made any statement” after 


receiving such injuries ‘and that death 
supervened within an hour or half an hour. 
In cross-examination he gave it as his 
opinion that the deceased “became unoon- 
scious immediately ‘after receipt of the 
injuries.” 0° 

In addition to the evidence above 


indicated, P. W. No. 3 Bhagwan Singh 
and P. W. No..4 Lachhman Singh were 
sent up by the Police as witnesses who 
professed to have actually seen the. deceased 
being beaten by the appellants: 

Mr. Shafi pointed out that the. PP 
against his clients consisted of:-~ 

(1) the statement of Bhatti, 

(2) the direct testimony of 
Singh and Lachhman Singh, 

(3) the discovery of the lathi and pagrt, 
and 

(4) the statements of witnesses relating 
to the dying declarations made by Santu. 

With regard to (1) it was urged that, as 
the learned Sessions Judge had held, Bhatti 
was an accomplice and, therefore, his evidence 
should not be received without material 
sorroboration. 

For the Crown Mr. Mul Chand frankly 
conceded this and we haveno hesitation in 
holding that Bhatti must be regarded as an 


Bhagwan 


accomplice, and further tbat without 
corroboration his evidence would not be 
“sufficient, 


As to (2) it was pointed out that the 
learned Sessions Judge had rejected the. 
evidence of Bhagwan Singh and Lachhman 
Singh. Mr. Mul Chand again quite frankly 
(and in our opinion quite rightly) admitted 
that no reliance could be placed on the. 
testimony of these two persons. 

As to (3) while admitting the discovery. 
of the lathi and pagri as alleged by the 
prosecution, Mr. Shafi criticised the evidence 
of P. W. No. 5, Musammat Haro, and P. W. 
No, 12, Sardar Budha Singh, regarding the 
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dentification of the pagri as belonging to 
the deceased. It Was pointed out that 
there were no ‘special. marks on the pagri 
aod it was urged that the presence of 
bloodstains on such articles was really of no 
weight, and that even if the prosecution 
theory regarding -them were taken as 
correct, there was not sufficient corroboration 
of Bhatti’s statement. Finally we were 
referred, to the evidence of D. W. No. 3, Bhan 
Singh, and D. W. No. 4, Kesar Singh. The 
former is the brother of Pal Singh and 
claimed the lathi as his own proparty, 
accounting for the bloodstains on it by saying 
he had used itto kill rats with. 


Kesar Singh is the father of Surain Singh 
and stated that the pagri was his property, 
ie bloodstains being due to his nose having 

ed, 

We have carefully considered this portion 
of the case and are of opinion tbat the pagr? 
belonged tothe deceased. It is in evidence 
that Santu was wearing such a pagre when 
` he appeared inthe Court of Sardar Budha 
Singh, P. W. No. 12, This witness is eminent- 
ly reliable and he has sworn that he noticed 
the colour of the pagri and told Santu that 
a man of his years should not wear such 
turbans. 

Again itis. beyond dispute that when 
Santu was found his pagri was missing. 
The khes and shoes were discovered at the 
instance of Bhatti from the sugarcane field 
—and Bhatti said that the appellants had 
taken away the pagri, That it is capable 
of identification is practically admitted 
ipasmuch as Kesar Singh claims to identify 
if as his own. His statement is opposed to 
that of Musammat Haro, P. W.No. 5, and 
after due consideration we do not think that 
Kesar Singh i 18 speaking the truth. Had 
the pagri really been his and had the stains 
on 16 been due to his nose having bled, he 
would have mentioned. this fact to the Police 
at once. Yet he admits that he did not do so, 
Again it is strange that he should have kept 
it for solong without having bad it washed. 
We have no hesitation- in holding that the 
pagri belonged to Santa who was wearing 
it at thatime he was assaulted. 

As to the lathi, itis immaterial whether 
it belonged to Pal Singh or his brother, but 
the latter’s attempt at accounting for the 
bloodstains on itis really absurd, He says 
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he killed rats with it, but cannot say when 
—he also says Pal Singh had a smaller 
stick —which, however, was not’ found in the 
searah and has not been produced. We can 
see no reason fo doubt thatthe lathi was 
used by Pal Singh. The discovery of the 
lathi, however, is snot corroboration of any 
value as sgainst Pal Singh, but the finding 
of the pagri does, in our opinion, afford some 
good corroboration of Bhatti’s evidence as 
against Sarain Singh. 


Were this all, however, we would hesitate 
to hold itto be sufficient, but there remains 
the 4th portion of the evidence, viz., the 
dying declarations made by Santu. 

With regard tothis Mr. Shafi contended 
that the opinion of the medical witness 
should be accepted and that we should hold 
that Santu madeno statement at all. Mr. 
Mul Chand onthe other hand referred us 
to the statements of P. Ws. Nos. 5, 6, 7, 8 and 
9 and urged thatthe opinion of a medical 
witness could not really refute definite 
statements such as these witnesses have made, 
and he contended that their evidence afforded 
the strongest possible corroboration of Bhatti’s 
statement. 

After a careful consideration of all the 
circumstances and of the evidence relating te 
the dying declarations, we are constrained to 
hold, with’ all respect for the opinion of the 
Civil Surgeon, that Santu was able to, and 
did, speak before his death. 

We can find no reason why P. W. No. 6, 
Gami, P.W. No. 7, Mit Singh, and P.W. No. 8, 
Jagat Singh, should say that Santu named the 
appellants if as a matter of fact he made no 
statement ‘at all. We are of opinion that the 
evidence of these witnesses cannot. be brushed 

aside merely because of the opinion expressed 
by the Civil Surgeon, and we feel con- 
vinced that they are speaking the truth, 
and that Santu did name the appellants to 
them as they allege. 

It follows, therefore, that Bhatti’s state- 
ment is amply corroborated as against both 
the appellants. In this view of the case it 
is not necessary to discuss Mr. Shafi’s 
suggestion that Santu's assailants were 
Sundar and Chanda Singh. We need only 
remark that in our opinion this suggestion 
had no foundation or force, 

We hold, therefore, that Santu met his 
death at the hands of the appellants, and 
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the only question that remains: is whether 
the offence committed by them falls within 
the purview of section 802, Indian Penal 
Code, or, as suggested by Mr. Shafi, whe- 
ther section 325 or section 304 (II), Indian 
Penal Code, is applicable. We have no 
hesitation in saying that section 325, Indian 
Penal Code, does not apply, nor, having 
regard to the merciless nature of the beat- 
ing inflicted on-the deceased, can we allow 
that the act of the appellants can be brought 
within the scope of part 2 of section 304, 
Indian Penal Code. 

i The medical evidence shows that the 
assault on the deceased was a brutal one 
and that he was literally beaten to death. 
When two men set on to a third and beat 
him with lathis. with the violence. and 
brutality evidenced by .the result of the 
post mortem ‘in this case, there can be no 
doubt that they must be held to have known 
that their act was “so imminently danger- 
ous that it must in all probability cause 
death, or such bodily injury as is likely 
to cause death” Their act, therefore, would 
fall within the definition of murder as 
. given in section 300 (fourthly), Indian Penal 

Code.. 


`” The offence committed by the appellants, 
therefore, is clearly murder, unless they 
can appeal to any other provision of the 
Code which would reduce the gravity of 
their oifence. 

The only provision even remotely in point 
is section 86, Indian Penal Code, and 
though the appellants have not themselves 
pleaded drunkenness, the case for the pro- 
secution has been from the outset thatthe 
appellants were more or less intoxicated 
at the time when they assaulted the de- 
ceased, 


In these circumstances we feel that this 


aspect of the case must be daly v msidered, 
and this notwithstanding that we have held 
that section 300 (tsurthly), Indian Penal 
Code, applies. Bhatti has stated that the 
appellants had joined him and his other 
companions, in drinking He is corrobcrated 
by Chanda Singh, P W. No. 11, Jhandu, P., 
W. No. 19—the liquor sbb akar, and P. W. 
No. 20, Santa Singh, and we consider that 
this evidence is sufficient to establish the faot 
that the ‘appellants had been drinking. In 
ab wè can find no direct Buin on their 
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part fer their murderous attack on Santa, 
and we feel convinced that their action is 


‘attributable to the liquor they had imbibed. 


Now under section 86, Indian Penal Code, 
a person “who does an act ina state of 
intoxication shall be liable to be dealt 
with as if he had the same knowledge as 
he would have had if he had not been 
intoxicated,” and, therefore, in a case such 
as the present it is clear that the fact that 
the appellants were intoxicated at the time 


they assaulted Santu is no excuse and they 


must be held to have had the knowledge 
referred to in section 300, fourthly, Indian 
Penal Code, and- must still be held guilty 


of an offence onder section 302, Indian 
Penal Code. 
As far as Sarain Singh is concerned 


this ‘concludes the matter, but in the case 
of Pal Sjngh the question remains as to 
whether the capital sentence shonld be 
confirmed, 

In this connection the iatention with 
which the assault was made may profitably 
be considered. 

Now the general presumption of law is 
that a man must be taken tò intend the 
ordinary and natural consequences of his 
acts. Section &6, Indian Penal Code, at- 
tributes to a drunken man the knowledge 
of a sober man when judging of his action, 
but does not give him the same intention 
[Nga Tun Baw v. Emperor 1)). This know: 
ledge is the result of a legal fistion and 
constructive intention cannot invariably he 
raised. In the absence of an intention to 
cause death or such bodily injury aa is 
likely to cause death, it may reasonably 
be urged that drunkenness or a atate of 
intoxication world form a snfficient excuse 
for not exacting the extreme penalty of 
the law. In the present case we are un- 
able to fird directly or constructively that 
Pal Singh intended to canse death or such 
bodily injury as would be likely to oause 
death, and we, therefore, do not think it 


- recessary to sentence bim te death. 


Indeed we may say that we cannot see 
any sufficient reason for differentiating the 
cases of the two appellants. 

In these circumstances we upheld the 
conviótions of both the appellanta under 


a iG Ind. Cas. £00; Bush T. 175; 13 Cr L 7, 
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section 302, Indian Penal Code, and main- 
tain the.sentenca passed on Surain Singh. 
We, however, set aside the capital sentence 
‘passed on Pal Singh and in lieu thereof 
sentence him to transportation for life. 
Convictions upheld, 


PATNA HIGH COURT. 

CrininaL Revision No 11 or 1917, 

June 15, 1917. 

Present: —Mr. Justice Jwala Prasad. 
RANG BAHADUR SINGH AND OTHERS — 
DECREE- HOLDERS— PETITIONERS 

VETSLS 
SHHONANDAN SINGH AND otHers— 


“ JUDGMENT-DEBTORS—-OrPosite Panties. 

Criminal Procedure Code (Act Y of 1898), s. 195 (6) 
—Cwil Procedure Code {Act FV of 1808), s. 115— 
Revocation of sanction by District Judge in appeal— 
Revision—High Court, power of interference of. 

The High Court can interfere under ‘its revisinnal 
jurisdiction, conferred by section 115 of the Code of 
Civil Procedure, with an appellate order ofa Distriot 
Judge passed under section 195 (6) of the Criminal 
Procedure Code. [p. 987, col, 2.) 

Case-law reviewed. 


Criminal Revision against the order of 
the District Judge, Patna, dated the 24th 
Marah 1917. 

Mr. Jayaswal (with him Mr. Sunder Lal), 
for the Petitioners. 

Mr. Bimala Oh. Sinha, for the- Opposite 
Party. 

JUDGMENT.—This is an application to 
set aside an order of the District Judge 
of Patna, dated 24th March 1917, revoking 
the sanction granted hy the Munsif under 
section 195 of the Code of Criminal Pro- 
cedure, ‘On l4th August 1916, the pəti- 
tioners had obtained a rent-decree against 
Saudagar Singh, Rupnarain Singh and 
Sakaldip Singh as principal defendants 
and Ramotar Singh, Palakdhari Singh, 
Rang Bahadur Singh, Raghoni Singh and 
Musammat Jamna Koer pro forma defendants. 
The proformı defendants were the co- 
proprietors of the decree-holders. 


The decree was executed and a prayer 
was made®in the execution petition for the 
attachment of standing crops on the lands 
in respect of which the rent-decres was 
obtained. This petition was filed on the 
„13th of November 1916. The writ of 
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attachment was issued under the orders of 
the Court dated November 16th, 1916, 
Two peons were directed to attach the 
moveable property of the judgment. debtors, 
namely, the crops standing on the lands 
specified in the schedule attached to the 
writ The peons deputed by the Court were 
Amrit Singh and Ram Lakhan Pande. 
The peons went to the spot and attached 
the crop standing on the first plot of 
land mentioned in the writ, When they went 
to attach the crop standing on the second 
plot it is said that Sheo Nandan Singh, 
Palakdhari Singh, Baran Singh, Raghoni 
Singh, Ramotar Singh, Bahadur Singh 
and some Il or 12 other persons arrived at 
the spot armed with lath’s and sotus 
and began to abuse . the identifier and 
assaulted him with fists and slaps. They 
also ran to assault and abuse the Chamar 
who for fear of death fled away. 

The peons in the report further say 
that they explained to the aforesaid per. 
sons that they should not interfera with 
them in the discharge of their duties and 
that they should not disobey the orders of 
the Court, but they paid no heed to that 
and were prepared to commit breach of 
the peace and abused them (peons). This 
happened on the 17th November 1916. 
The peons submitted their report embody- 
ing the above facts on the 20th Novem. 
ber 1916 ard prayed for necessary orders to 
be passed. 

The ‘decree-holders, who are petitioners 
here, on the 23rd November 1916 made 
an application to the Munsif praying for 
sanction to be granted to them under 
section 195 of the Code of Criminal Pro- 
cedure for the prosecution of the persons 
named therein as having obstrnsted the 


‘attachment of the crops by the Civil Court 


peons, The application of the decree-holders 
for sanction was entertained by the Munsif 
and ‘the opposite party was called upon to 
show cause why sanction should not be 
granted. On 20th January 1917, the learned 
Munsif passed an order granting sanction 


to the decree-holders to prosecute the 
opposite party under section 1845 of the 
Indian Penal Code. This was an order 


passed in the presence of both the parties 
and on consideration of the evidences aidu». 
ed by them. The Mnnsif sums up his order 
in the following words;—~ : 
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“From the evidence of one of the peons 
and the identifier a strong grima facie case has 
been made out. Some discrepancies have 
been pointed ont in the evidence of the 
identifier but they do not seem to be very 
material and.it shall be for the trying 
Court to consider them more fully.. I 
sanction the prosecution of the opposite 
party under section 186 of the Indian Penal 
Code.” 

There was thenan appeal to the District 
Judge under clause 5 of section 195 of 
the Code of Criminal . Procedure. The 
District Judge disposed of the appeal in 
the following, words by his order of the 
24th March 1917 :— ' 

“In view of the previous history for 
this bond and the faot that there has 
been litigation about it, the proper course, 
‘in my opinioņ, would have been to proseed 
under Order KAT, rule 97, ete. I, therefore, 
revoke the sanction to prosecute criminally. 
No costs”. 


The decree-holders petitioners have come 
up to this Court against the aforesaid 
order of the District Judge and seek to 
have it set aside on the ground that the 
order passed by the District Judge was 
illegal, and that the District Judge did 
not consider the: case on the merits. 
There can be little doubt that the order 
of the District Judge was passed under 
a misapprehension of the applicability of 
Order XXI, rule 97, etc, of the Code 
of Civil Procedure referred to in his order, 
These rules apply to resistance to delivery 
of possession to the decree-holder or the 
purchaser of an immoveable property and 
do not apply to moveable property. The 
property to be attached in this case was 
moveable property, consisting of standing 
srops on the plots specified in the schedule 
to the writ of attachment. The writ of 
attachment expressly directs the attachment 
of moveable property. Under clause 13, 
section 2 of the Code of Civil Procedure 
growing crops come under moveable pro- 
perty. This clause was newly added in 
the year 1908 and was with a view to 
facilitate the attachment of agricultural 
produce under Order XXI, rules. 44 and 
45 of. the Code of Civil Procedure, The 
attachment of standing ernps or the crops 
stored in the threshing fluor is governed 
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by the aforesaid rules, and not by: rule 97, 
Order XXI. The District Judge was, there- 
fore, clearly under a misapprehension but 
for which he himself, I think, would not 
have passed the order refusing the sanc- 
tion. 


Now as to the merits of the case, there 
can hardly be any doubt that there was 
a prima facie case against the opposite 
party. The previous litigation hetween the 
parties over the land upon which the crops 
were standing would rather go to show 
that the obstruction by the opprsite party 
was probable. The opposite party -are so- 
proprietors and were defendants in the rent 
suit As pointed ont by the learned Vakil 
who appeared for them in this Court 
there was a previous section 145,Criminal Pro- 
cedure Code, proceeding between the decree- 
holders and the judgment-debtors. on one 
side and the so-proprietorgs on the other 
side in the course of which the possession 
of -the disputed land was declared to be 
with the opposite party. If that is so, 
there appears to be a strong motive for 
thejresistance offered by the opposite party 
to the attachment of the crop standing on the 
land. 

The section 145, Criminal Procedure Code, 
ease occurred some time towards the plose of 
the year 1915 and the rent-desree was 
obtained in August 1916 and the attach. 
ment was in November 1916. It shows 
that the party in whose favour the 
order under section 145 was made: would 
not like to have the crops attached at 
the instance of the decree-holders. We 
are not atall concerned with the previous 
litigation between the parties, nor with 
the result of the sestion 145 case. We are only 
concerned with the execution of the decree 
in the course of which the Court directed 
the- attachment of the crops standing on 
the land. The peons went, according to 
their report, to the land , to attach the 
crops. If the opposite party had a griev-. 
ance against the attachment ‘they had 
ample remedy provided for that in the Code 
of Civil Procedure. Under rule 45 of 
Order XXI the attachment of crops standing 
on any land does not deprive the judg. 
ment debtors or the persons who grew 
the crops of the possession of them. After 
the attachment the judgment-debtors or 
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the, opposite party are allowed to cut the 
orops subject to-.the supervision and the 
care of the person deputed to: look after 
the attached .crops. So the attachment 
itself was not going to deprive the judg- 
ment-debtors or the opposite party of the 
possession of the orops, and there was 
ample time for them after the: attachment 
to come to. Court and to put in their 
elaims to the crops attached or to dispute 


the right of the decree-holders to attach 


the orops under rule 58, Order XXI, of the 
Code of. Civil Procedure. The act of the 
judgment-debtors as reported by the 
peons, if true, was a high handed act. 
It was an offence against the orders issued 
by: a Court of Justice and if upon a 
preliminary enquiry made by the Court 
whose orders were disobeyed, a prima facie 
case in its view was made ont, there 
appears: to be no reason why the wrong- 
doers should not. be put on their trial. 
My only surprise is that the case was 
dealt with by the Munsif under section 
195 of the Code of Criminal Procedure, 
whereby sanction to prosecute has been given 
to a private prosecutor who muy or may 
not use the sanction or may compound the 
offence with the opposite party for any con- 
sideration. 
The Munsif, to my mind, sould have 
taken action under section 476 of the 
Code of Criminal Procedure. The peons’ 
report was made on the 20th November 
1916, z. e., earlier than the application of the 
deacree-holders, which was made on the 28rd 
November 1916. But as the Munsif has 
shosen to take action under section 195, 
and not under section 476, there appears 
to be no course open to this Court but 
to allow the sanction to stand and to set 
aside the order of the District Judge, which 
I would have hesitated to do had the learned 
District Judge considered the case upon 
merits. i 
It has been urged by the learned 
Vakil. for the opposite party that this 
Court has no jurisdiction to set aside the 
order of the District Judge revoking the 
sanction given by the Munsif, passed under 
clause 6 of section 195. In support of 
this the case of Ham7juddit Mondol v. 
Damodar Ghose (1) has been sited. But 


(1) 10 0. W. N. 1026; 4 Or. L. Je 168. 
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in that case the order of the District 
Judge was not affected by any illegality 
or material irregularity as contemplated 
by section 622, now section 115 of the 
Code of Civil Procedure, and the District 
Judge had dealt with the case on merits, 
This ruling has no application to the present 
case where it has been shown that the 
order of the learned District Judge was 
illegal and the merits of the case were not 
considered by him. The Full Bench of 
the Madras High Court in Muthuswami 
Mudali v. Veent Chetti (2) went further and 
held that the right of appeal conferred by 
section 195 (6) of the Code of Criminal 
Procedure, read with sub-section 7, is not 
restricted to a right of appeal to the 
Appellate Court to whichthe Court of first 
instance is immediately subordinate and that 
an appeal lies to the High Court from the 
order of the first Appellate Court revoking 
a sanction given by the Court of first 
instance, or granting a sanction refused 
by the Court of first instance. Whether 
or not there is a right of second appeal 
to the High Court, it is clear to my 
mind that the High Court ean interfere 
under its revyisional jurisdiction, conferred 
by section !15 of the Code of Civil Pro. 
cedure, with an order of a _ District 
Judge passed under section 195, clause 6. 

I wonld, therefore, allow this application, 
set aside the order of the District Judge 
and restore the sanction granted by the 
Munsif in this case. No orderas to eosts, 

Application allowed. 


(2) 30 M. 382; 17 M. DJ., 266; 2 M. L, T. 239; 
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PUNJAB CHIEF COURT. 
CRIMINAL Appeat No. 1011 or 1916. 
February 19, 1917, 
Present:— Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 
BISAKHI AND axoratr—Convicrs— 
APPELLANTS 
VETEUS 


E M PEROR—— RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 378, 15—Theft 
—~Cutting string of hass and forcing its ends slightly 
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apart in order to remove it, whether constitutes 
sufficient moving of hass— Enhanced punishment— 
Charge, previous convictions not specified in, effect of — 
Criminal Procedure Code (Act F of 1898), ss. 221 (7°, 
535, BAT. 

Where the accused cut the string with which a 
hass was fastened round the complainant’s neck 
forcing the ends of the hasa slightly apart, intending 
to remove the same from her neck, but on account of 
the struggle that ensued between him and the com- 
- plainant the hass fell from the latter's neck and 
was found on the bed later on: 

Held, that the act of cutting the string and forcing 
the ends apart constituted a sufficient moving of the 
hass to bring the act within the purview of eection 
378 of the Penal Code. [p 989, col. 2.] 

Where an acoused who was a previous convict was 
convicted of theft and sentenced to enhanced punish- 
ment under section 75 of the Penal (cde, but the 
charge sheet did not specify the previous convictions 
as required by section 221 (7) of tho C1imiral Pro- 
cedure Code: 

Held, that the defect was cured by sections 535 
and 537 of the Criminal Procedure Code, inasmuch as 
there had been no failure of justice nor had the ac- 
cused been prejudiced in his defence [p. 9£0, col 2.] 


Appeal from the order of the Sessions 
Judge, Fer: zepore, dated the 19th October 
1916. 

Mr, Nand Lal, for the Appellants. 

Mr. Mool Chand, Public Prosecutor, for the 
Respondent, ` 


JUDGMENT.—Bisakhi and Mahya, sons 
of Gulaba, caste Bawarya, of Dharm Singh- 
wala, have been convicted of an offence 
under sections 379/75, Indian Penal Code, 
and on account of their previous record as 
convicts have been sentenced to transporta- 
tion for life. Against their convictions and 
sentences they have preferred this appeal 
through Dr. Nand Lal and we have heard 
Mr. Mool Chand on behalf of the Crown. 

The facts of the case are given in detail 
in the judgment of the learred Sessions 
Judge acd it ia not necessary to recapitulate 
them here at any length. It appears that 
one Jhandu, a Lohur, lives in Buri Muham- 
mad Shah; with him, in addition to his 
sons, Musammat Umri, his sister, tas been 
residing. On the night between the 6th 
and ‘th June 1916 the whole family was 
sleeping on different cots in the courtyard 
of their ‘house. This courtyard consists of 
an open space of ground iu front of the 
house, which open space is surrounded on 
all sides by a bigh wal ia which there is 
a doorway with a reed door known as a 
khirki. This door, however, although it ean 
be closed, is not provided with ahasp and 
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chain. During the nightin question Musam- 
mat Umri, F. W. No. i, was nnable to sleep 
and was smoking a huq:; she heard the 
khirki opened bat tock no notize as she 
thought it was one of her nephews. She 
then felt some one pull at her hass which 
was fastened round her neck. She raised 
her arms and they fell on the neck of a 
man who was apparently bending over her, 
and who was cutting the string with, 
fastened round her 
neck. She raised an alarm and seized the 
hass with one hand while with the other 
she caught hold of the hair of her assail. 
ant. P. W. No. 2, Jhandu, her brother, woke 
on her cries, and, as he got up, war at- 
tacked by two persons, the third he saw 
was struggling with Musiımmat Umri, He 
closed with one of his assailants and in 
the struggle that enzued he and the man 
he had caught passel through the door 
into the lane in front of the house. His 
two sons, Muhammad Hassain, P. W. No. 3, 
and Talab Hussain, P.W. No. 4, had also been 
aroused by the cries and the sound of 
the struggle and went to his assistance. 
A free fight ensued with the rasalt that 
Jhandu, Talab Hussain and Mahammad 
Hussain received injaries as did the thief 
they had captured. The villagers came 
to the spot and the remaining thieves made 
of. Bisakhi was the man captured by 
Jhandu.. 


Among the first tn come to the spot 
were Mohamda, P W. No. 5, and Fattu, P. W. 
No. 7, closely followed by Nathu Lambardar, 
P. W. No. 6, These persons saw two or three 
thieves running. away. Fattu pursued one, 
while Mohamda followed the other. The 
thief chased by Fattu escaped but Mohamda 
managed to come up with his man in 
the tobacco field of Shera Lambardar, 
and there knocked him down and with the 
asgistance of Nithu, P W. N> 6, and Fatto, 
P.W. No. 7, who joined him there, the second 
thief was caught, who turned ‘out to be 
Mabya, appellant. Shera, Lambardar, arrived 
on the scene and found these two persons 
in custody, but neither of them would 
give their names and consequenfdy on the 
following morning Shera accompanied by the 
chaukidar went to the Police S-ation Maku, 
five kos distance, and at 7 a.M. reported the 
occurrence. The Police arrived on the scene , 
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and took over the two appellants and after 
making the usual enguiry had them and 
various witnesses, who had been injured, 
duly examined by the Assistant and Sab- 
Assistant Surgeons. The evidence of the 
two Medical Officers, Lala Diwan Chand, 
Sub-Assistant Surgeon, and Pardit Chandar 
Shankar, Assistant Surgeon, shows that 
Umri, Mubammad Hussain, Talab Hussain, 
Fattu, Jhandu and one Nabi Bakbsh (not 
produced in Court) had received several 
injuries which amounted to simple hurt, 
although the number of their injuries were 
pretty considerable. ‘Similarly the two 
appellants had evidently also received severe 
punishment from their captors. The learned 
Sessions Judge: in agreement with the 
unanimous opinion of the assessors has 
accepted the story of the prosecution as 
detailed above. 


We have perused the evidence and cor- 
sidered the criticisms made with -regard to 
it by Dr. Nand Lal and agree that the case 
has clearly been established against the 
appellants The defence set up by them 
was that they, along with other, persons, 
Bawaryas and Jats, bad been shikaring pig 
with the aid of dogs; that they had suec- 
ceeded in killing a sow and that they had 
gone in pursuit of a young pig which had 
ehtered. into the tobacco field of Shera 
causing damage to il; that Shera, and the 
other villagers belonging to Eur} Mohammad 
Shah bad resented the damage caused to the 
tobacco and a free fight ensued in which a dug 
had been killed, and because the appellants 
did not happen to have passes they were 
detained and this story concocted. An ex- 
amination of the Police papers shews that 
this defence was not raised during the in- 
vestigation, and it was not till the appellants 
were examined by the Committing Magistrate 
that they thought of bringing forward this 
story. We have examined the evidence in 
support of their defence and we are in full 
agreement with the view taken of it by the 
learned Sessions Judge; as pointed ont by 
him, the story told by the witnesses is not 
only tmprobable but inconsistent and full of 
discreparmies. It is not necessary to further 
discuss this part of the case. 


Dr. Nard Lal urged then that section 319, 
Indian Penal Code, was not applicable in- 
+ asmuch as the hass was not “moved” within 
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the meaning of section 378. ¥ After giving 
careful consideration to all that was ad- 
yanced in support of this contention we have 
no hesitation in holding that it has no force. 
According to the evidence of MVusammat U mri 
the string by which the hess was fastened to 
her neck was cut and the ends of the kass 
forced slightly apart, in order to remove the 
same from her neck, with the result that in 
the struggle that ensued between her and 
the thief who was attempting to remove it 


from her neck it fell from her neek 
and was found on the bed later on. 
In our opinion the act of cutting 


the string and forcing the ends apart con. 
stitutes a sufficient moving to bring the act 
within the purview of section 378, Indian 
Penal Code, and we hold, therefore, that sea. 
tion 379 has been correctly applied. In 
this view of the case it is not necessary 
for us to consider the question raised in the 
course of the arguments by the learned 
Counsel for the Crown as to the applicability 
of section 457, Indian Penal Code. 


The next point raised by Dr. Nand Lal 
was that inasmuch asthe sharge sheets did 
not include a charge under section 75 re- 
lating to the previous convictions of the 
two appellants, they were not Hable to the 
enhanced punishment prescribed by that 
section of the Code. In support of this 
argument we were referred to Empress v, 
Haidar (1); Queen v. Rajccomir Bose (2). 
Queen v. Sheik Jakir '3); Queen. Empress i 
Dorasami (4) and Shamjee Nashyo, In re (5) 
and our attention was also drawn to ses- 
tion 221 (7) of the Criminal Procedure 
Code. There is no doubt that section 221 
clearly lays down that when it jg 
intended to prove previous convictions against 
an accused person for the purpose of affecting 
the punishment, the fact, date and place of 
the previous conviction shall be stated in 
the charge, and the authorities cited at the 
Bar, with the exception of Shamyee Nashyo 
Inre (5), support Dr, Nand Lal’s contention 
as far as they go. The rulings were passed 
under the old Code of 1872, section 439 
the last paragraph of which is practically the 


(1) A. W. N. (1883) 110; 3 Ind. Dec. (x. 

(2) 19 W. R. 41 Cr. (x. 5,) 449. 
(8) 22 W. R. 39 Cr 

(4) A 


M. 284, 2 Weir £66; 3 Ind. Deo, (x. e.) 59: 
(5) 10. L. R. 481, ( e) 595, 
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same as section 221 of the present Code; but 
Mr. Mool Chand has referred us to sec- 
tions 535 and 537 of the Criminal Procedure 
Code and has contended that these two ses- 
tions clearly eure the defect referred to. 
The rulings cited by Dr. Nand Lal have 
been referred to by us and if appears that 
the question as to whether the defect could 
or could not be soured by any other sec- 
tion of the Code then in force was not 
gonsidered in any one of them. Section 
585 is in the main a new section, although 
section 216 of the Code of 1872 contain- 
ed a similar provision. Similarly in the 
ease of section 537 of the present Code 
there is no section directly corresponding 
with the Code of 1672, but section 203 
of that Code laid down that no defect 
in the complaint or summons shall affect 
‘the validity of the proceedings unless it 
appears that the accused person was actual- 
ly misled by such defect. Section 283 of 
the Code of 1872 provided” that no find- 
ing or sentence passed by a Court of 
competent jurisdiction shall be reversed 
or altered on appeal on account of any 
error or defect, either in the charge or 
in the erase dies on or before trial. 
None of these provisions of the Code of 
1872 were referred to in Empress v. 
Haidar (1). The same is .the casa in 
Queen v. Rajcoomar Bose (2); Queen’ v. 
Sheik Jakir (8) and Queen. Empress” Y, 
Dorasami (4). In these circumstances we are 
not pressed by these decisions, and it 
appears to us that the provisions of sec- 
tion 535 would, as contended by Mr. Mool 
Chand, cure the omission in the present 
case. Section 535 lays down that no find- 
ing or sentence pronounced or passed shall 
be deemed invalid merely on the ground 
that no charge was framed, unless, in the 
opinion of the Court of Appeal or Revision, 
a failure of justice has n fact been 
occasioned thereby. In the present case it 
is difficult to see how it can be consider- 
ed that, as a matter of fact, a failure of 
justice has been ;occasioned by the omis- 
sion to include a formal charge relating 
to the previous convictions of the appel- 
lants. They were sent up for trial to 
the Sessions Court on a charge sheet 
which clearly contained a note to the effect 
that a statement of the previous convic- 


INDIAN OASES, : 


¢ 


- [1917 


tions was attached therewith. Hach of the 
appellants was specifically asked wHether 
he had been previously convicted and in 
these circumstances it seems clear that 
they could not possibly have been pre- 
judised in their defence. The only fact 
that it was necessary for the prosecution 
to prove in order to render section 75, 
Indian Penal Code, applicable was the fact 
of the previous convictions, and this each 
of the appellants has specifically admitted. 
In these circumstances we have no hesita- 
tion in holding that although the charge 
on which the appellants have been . tried 
and convicted was defective in ‘that the 
charge sheets did not contain what is 
contemplated by section 221 (7), Criminal 
Procedure Code, nevertheless sections 535 
and 537, Criminal Procedure Code, .cure 
this defect inasmuch as there has been no 
failure of justice nor have the appellants 
been prejudiced in their defence. | 
With regard to the sentence Dr. Nand 
Lal urged that even assuming that kis 
clients were held to have committed theft, 
still the sentence wascut of all proportion 
to the crime. It appears, however, that 
the two appellants, who are members of a 
criminal tribe, were both convicted in 
1902 of dacoity. Bisakhi was sentenced 
to ten years’ and Mahya to fourteen years’ 
rigérous imprisonment in that case. “Th 
Spite of these substantial sentences it is 
evident that the appellants have not amended 
their ways and we see no reason to 
doubt that the sentences are well deserved. 
We accordingly uphold the convictions, 
maintain the sentences and dismiss the 


appeal, 
Appeal dismissed, 
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MADRAS HIGH COURT. 
ORIMINAL Revision Oase No. 759 of 1916, 
Criminal Revision Petition No. 614 
or 1916.. 

April 30, 1917. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 

In re NAGIREDDY KON DAREDDY AND 


“ oTHeRS—AcCcUSED-—— PETITIONERS. 
Criminal Procedure Code (Act V of 1898), sb. 107, 
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177, 192, 528— Facts forming subject of previous 
enquiry resulting in discharge, whether ground for 
fresh enquiry under s. 107-—~Tranafer of case by District 
Magistrate to Magistrate within whose jurisdiction 
parties do not reside, legality of—S.177, applicability of. 
. In initiating proceedings under section 107 of the 
Criminal Procedure Code, a Magistrate should, not 
rely upon facts and information which formed“ the 
subject of a previous enquiry and in which tho 
accused were discharged. There must be fresh 
materials available on which it can be said thata 
fresh apprehension has arisen of a breach of the peace 
being committed by the accused. The same facts 
cannot form the subject of repeated proceedings 
either under the Penal Code or under the Criminal 
Procedure Code, [p. 991, col. 2; p 992, col. 1.] 

The Police reported to the District Magistrate of 
Nellore that they apprehended breach of the peace 
from certain parties and requested him to take pro- 
ceedings under section 107 of the Code of Criminal 
Procedure The District Magistrate, without record- 
ing any opinion as to the apprehended disturbance of 
the peace, transferred the case to the file of the Head 
Quarters Deputy Magistrate, Nellore, within whose 
jurisdiction neither of the parties resided. The 
Head Quarters Deputy Magistrate then issued a 
notice under section 107 of the Code of Criminal 
Procedure to the petitioners: 

Held, (1) that the order of transfer was bad; [p. 
992, col. 2.] 

(2) that the District Magistrate vould not be said 
to havetaken cognizance under section 192 of the 
Criminal Procedure Code, of acase falling under 
section 107 of the Code within the meaning of the 
Code so asto enable him to transfer it to a Sub- 
ordinate Magistrate. [p. 992, col, 2.] | 

The provisions of section 107 of the Criminal Pro- 
cedure Code do not fall within the scope of section 
528, so as to enable a District Magistrate to transfer 
proceedings under that section to a Magistrate who 
has no jurisdiction over the matter. Section 177 of 
the Oriminal Procedure Code has no application 
to such proceedings and the uso of the word 
“ordinarily” in that section excludes trial of cases 
specifically provided for in section 107 of the Orimi- 
nal Procedure Codo. [p. 993, col. 1.1 
_ Nirbikar Chandra Mukherji v. Emperor, 1 Ind, Cas. 
78 13 0. W. N. 580; 9 Cr. L. J. 143; Surjya Kanta 
Roy Ohowdhry v. Emperor, 310. 350; 1 Cr. L. J. 344: 


King-Emperor v, Munna, 24 A. 1514; A. W.N. (1901) 


203, followed. 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying the 
High Court will be pleased to quash the 
proceedings of the Courtof the Deputy Magis- 
trate, lst Class, Nellore, in Miscellaneous 
Case No. 20 of 1916, initialled by its order, 
dated the 27th September 1916. 

Dr. S. Swaminadhan, for the Petitioner. 

Mr. B R. Narayanaswami Atyar, for Mr. 
E. R. Osborne (Public Prosecutor), for 
the Crown. j 


ORDER.—In this case notice has been 
issued by the Head Quarters Deputy Magis- 
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trate of Nellore, calling on the petitioners 
to show cause why they should not give 
security under section 107, Criminal Pro- 
cedure Code. The matter hasa long his- 
tory. It appears that in the village of 
Kaluvoy there are two factions, one headed 
by the first petitioner Nagireddi Kondareddi 
who has under his protection a number 
of Muhammadans, some of whom are also 
petitioners in this matter, and on the other 
side are the rest of the influential Hindus of 
that locality. For some time there kas been 
a dispute as regards the right to play 
music during the mohurram before the Hindu 
temples. On the other hand the Hindus 
claim the right to play music during their 
festivals before the local mosque. There 
seems to be also a private quarrel between 
the first petitioner on the one side and 
some of the other leading Hindu residents 
of that village on the other. There have 
been a number of cases and proceedings 
going on since 1914 between the parties 
and, strange to say, in all these cases the 
persons acoused of the offences were either 
acquitted or discharged and the proceed- 
ings taken under sestion 107 fell 
through. The proceedings now in question 
are the last of the series. Two objections 
are taken to them. The rst is that the 
fasts and the information upon which the 
proceedings were had, had already been 
the subject of enquiry in previous pro: 
ceedings under section 107 and also in cer- 
tain criminal charges, and that in those 
proceedings and charges the present peti- 
tioners were discharged. 


This is andoubtedly so, and farther it 
is clear that there are no fresh materiala 
of any importance available on which it 
could be said that fresh apprehension arose 
of a breach of the peace being committed 
by the petitioners. It is alsoa fact that 
since at least September 1916, when the 
Police applied for proceedings to be taken 
under section 107, there has been no breach 
of the peace. Weare quite clear that the 
Magistrate was not entitled to initiate pro- 
deedings upon’ facts and information which 
had already been the subject of enquiry under 
section 107, or in connection with charges 
under the Penal Code brought against 
the petitioners. The same facts cannot 
form the subject of repeated proceedings 
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either under the Penal Code or the Criminal 
Procedure Code. lf fresh fasts had occurred 
upon which the Police and the Magistrate 
were apprehensive that there was a likeli- 
hood of a breach of the peace, then there 
would have been justifcation for the initiation 
of proceedings under section 107. If there 
bad been any such information forthcoming, 
it was the duty of the Magistrate to set 
out the substance of such information in 
the proceedings, but on looking at the 
preliminary order, we find that the in. 
formation therein referred to is only what 
had already heen before other Magistrates 
in connection with other proceedings and 
had been the subject of orders which must 
be taken to be final so far as those matters 
‘are concerned. The wording of the notice we 
may also point out in passing, is vague to a 
degree. AJl that is stated there is that “seven 
persons headed by Nagireddi Kondareddi 
the first accused, a rich and influential re- 
sident of Kaluvoy, are addicted to crimes 
of violence and others involving a breach 
of the peace and threatened injury to the 
lives and property of several persons and 
there is an imminent danger of a breach 
of the peace.” It does not at all state 
when these threats were uttered, who are 
the persona who were threatened and when 
this apprehension of a breach of the peace 
arose. We think that this above objection 
is good in law and the proceedings must be 
quashed on that ground. 

- But there is also another valid objec- 
tion to these proceedings. Under section 
107, Criminal Procedure Code, it is the 
District Magistrate or Sub-Divisional Magis- 
trate or any Magistrate of the first class, 
who is informed that a person is likely to 
commit a breach of the peace, that may 
require such person to show cause why ke 
should not be bound down. Snub-section 
(2) says that “proceedings shall not be 
taken under this gestion unless the person 
informed against and the place where the 
breach of the peace is likely to occur, are 
within the locals limits of the Magistrate’s 
jurisdiction.” From the operation of this pro- 
vision the District Magistrate ig excepted in so 
far that he can take cognizance of a matter 
like this, if either the person informed 
against or the place where the breach of the 
peace is likely to. occur is within the local 
limits of his jurisdiction, Then sub-section 
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(3) empowers a Magistrate who is not 
authorised tn act under sub-section (1) to 
order the arrest of a person who is likely 
to commit a breach of the peace, and send 
him to the Magistrate who is empower- 
ed to institute proceedings under the sec- 
tion. These provisions of section 107 seem 
tous to be very specific and clear in laying 
down this imperative prohibition with re- 
gard to Magistrates other than a District 
Magistrate. Now a Magistrate cannot be 
said to have taken proceedings under sec- 
tion 107 until he issues notice to the person 
charged to show cause why he should not 
be proceeded against ander that section. 
In this case it is clear that the Police 
reported the matter to the District Magis- 
trate who ordered, without stating that in 
his opinion as head of the District there 
was a likelihood of a breach of the peace, 
the case to be transferred to the file of 
the Head Quarters Deputy Magistrate 
within whose jurisdiction neither the 
actused resided, nor was the place where 
there was a likelihcod of the breach of 
the peace occurring situate. It was the 
Head Quarters Deputy Magistrate of Nellore, 
that issued notice to the accused under 
section 107 and he must, therefore, be 
taken to have initiated proceedings 
under that section. It was suggested that 
under section 192, the District Magistrate 
could make over the case to the Head 
Quarters Deputy Magistrate before any no- 
tice was issued. Section 192 of the Criminal 
Procedure Code isa general section which 
empowers a District Magistrate to transfer 
any case of which he has taken sogniz- 
ance, fdr enquiry or trial, to any Magis- 
trate subordinate to him. In the matter 
of proceedings under section 107, it could 
not be said that a District Magistrate, to 
whom the Police reported certain facts, had 
taken cognizance of a case against the 
acoused by reason of that factalone. Nor 
do we think that section 528 of the Criminal 
Procedure Code empowers the District Magis- 
trate in a case under section 107 to make 
over the initiation of proceedings to a 
Magistrate who has no local jurisdiction over 
the matter. That is a general ® section 
which ‘empowers a District Magistrate 
to withdraw any case or recall any case 
on the file of a Subordinate Magistrate 
and make it over toany euch Sabordinate 
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Magistrate. Bat section 107 is a spacific 


provision dealing with certain preventive. 


proceedings and its sub-section (2) ox- 
pressly prohibits proceedings baing instituted 
exoept by certain Magistrates. 
trict Magistrate or Sub Divisional Magistrate 
‘or any other lst Class Magistrate who is in 
executive charge of a certain area that is 
the best person to judge whether there 13 
a likelihood of a breach of the paace within 
the local limits of his jurisdiction and whe- 
ther it is necessary or desirable that preven- 
tive proceedings should be taken under sec- 
tion 107, It appears to us that the Loegis- 
lature purposely left it to the discretion of 
such a Magistrate to say whether proceed- 


ings ought to be taken or not, and in this. 


respect the provision of section 107 stands 
on a very different footing from the provi- 
sion of section .177,. Section 177 says: 
“Every offance shall ordinarily ‘be inquired 
into and tried by a Court’ within the local 
limits of whose jurisdiction it was com- 
mitted.” Here the Legislature has, advisedly, 
used the word ‘ordinarily’ which does not 
occur in section 107, aa 

This view of the law finds support from a 
number of rulings, see Nzrbikar 
Mukherji y. Emperor (1), Surjya Kanta Roy 
Chowdhry v. Emperor (2) and King-Emperor 
v. Munnu (3). The proceedings, therefore, 
in this case were without jurisdiction. Oa 
these as well as the other grounds already 
mentioned, the proceedings must be set 
aside. , 
Petition allowed; 
Proceedings set aside. 
VRP, ' l 


(1) 1 Ind. Cas. 78; 18 'C. W. N. 583; 9 Or. L. J. 
148 


(2) 31 C. 860; 1 Cr. L. J, 344 
(3) 24 A. 15l; A.W. N. (1901) 208. 
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PUNJAB CHIEF COURT. 
CRIMINAL Rsevisros No. 2031 or 1916. 
March 19, 1917. 

Present: —Me., Justise Scott-Smith and 
Mr. Justice Broadway. 

KISHEN SINGH—Peritionea | 
VErsUs 
~ HMPEROR—Rasponvent. : 

Criminal Procedure Code (Act V of 1898), ss. 192, 
526—Government of India Notifications Nos 515 L B. 
and 516 L. B. dited 17th March '9\38—Jurisdiction— 
Offence committed on Railway lands in Native State 
—Transfer of case. by Chief Court and by Disérict 
Magistrate. ; 

K. was charged with an offence under section 409 of 
fhe Indian Penal Code committed within the Railway 
lands situate in the Jhind State. On the application 
of the District Magistrate’ of Rohtak the Chief- Gurt 
transferred the case to the, District. Magistrate of- 
Hissar, with the direction that he should either. dig, 
pose of the case himsolf or make it over for trigf 
fo some competent Magistrate *in his District. “Tho. 
District Magistrate of Hissar accordingly made ever: 
tha. casc- to an. Honorary Magistrate,..Ist Class, 
Bhiwani, who-tried K. and couvicted and sentenced 
him. On appeal to the Court of the Political Agent; 
Phulkian States, ‘Objection being taken to the hiris? 
diction: of the Honorary Magistrate of Bhiwani the - 
Political Ageut, Phulkian States, referred tho case to 
the Chief Court: 

Held, that the Chief Court had power ‘under sec: 
tion 526 of the Criminal’ Procedure Code to’ transfer 
the cise tò any Court in the Province and section 
192 empowered .the District. Magistrate of Hissar to 
transfer it for trial to any, Magistrate subordinate to 
him, that sections 192 and 526 of the Criminal’ 
Procedure Code were in force in Railway lands 
situate inths Jhind Stateand thatthe powers conferred 
on District Magistrates by those sections had not 
been taken away by the Government of India Noti- 
fication No. 615 I B. or No. 516 I. B.'and “#liat, 
therefore, the Honorary Magistrate had jurisdiction 
to try the case. jp. 995, cols. 1 & 2.) ei 


Case reported by the Political Agent, Phut: 
kian States, and Ssssiors J adge, Patiala, with 
his No. 9517 of 17th Noyembar 1916. 

The Government Advocate, for thé Ra: 
spondent, 


JUDGMENT—lIn the course of the trial of 
a charge against Bandu and others, Kishen 
Singh, son of Mahtab Singh, appaared as. a 
witness for the prosecutiods-. Dhe District 
Magistrate of Rohtak, who was-trying -the 
said cage, considered that.the statement made 
by Kishen Singh aroused grave suspigions 
against him,.and he accordingly direated tha 
Police to investigate the matter. ©; : yag 


This investigation resulted in the Polics 
sending up Kishen Singh for trial on a chatgd 
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under section 409, Indian Penal Code. The 
case came before the same’ District Magistrate 
who came to the conclusion thatit would be 
better that he should not try the case, and 
considering there was no other Magistrate in 
the Rohtak District qualified to try it, re- 
ferred the matter to this Court with the re- 
quest that the case be transferred to another 
District. 


This Court on the 19th June 1916 transfer- 
red the case to the District Magistrate of 
Hissar, with the direction that he should 
either dispose of the case himself or make it 
over for trial to some competent Magistrate 
in bis District. 

The District Magistrate of Hissar according- 
ly made over the case to Khan Bahadur Mir 
Abid Hussain, Honorary Magistrate, Ist 
Class, Bhiwani, who tried Kishen Singh and 
committed and sentenced him. 

The offence of which Kishen’ Singh had 
been convicted was committed within Railway 
lands situate in a Native State (Jhind) and 
the appeal was, therefore, filed in the Court of 
the Political Agent, Pkulkian States. At the 
hearing of the appeal objection was taken to 
the jurisdiction of Khan Bahadur’ Mir Abid 
Hussain, on the ground that as a Magistrate 
of the Ist Class he was not competent to try 
an offence committed on Railway lands situate 
in a Native State. 

This objection was based ona ruling of a 
former Political Agent, which was to the 
effect that according to Schedule.I to the 
Government of India Notification Nez 516-I.-B, 
dated 17th March 1913, such cases could only 
be tried by the Deputy Commissioner as 
District Magistrate. 

The present Political Agent was not satis- 
fied with the correctness of this ruling of his 

predecessor and has accordingly referred the 
case to this Court in order to obtain a definite 
decision. 

After hearing the learned Government Ad- 
vocate and after a careful consideration of the 
relevant notifications we are of opinion that 
Khan Bahadur Mir Abid Hussain had juris- 
diction to try this case. 

By Government of India Notification 
No. 515-I. B, dated 17th March 1913, the 
following provision was made for the adminis- 
traticn of all “lands lying within the States 
specified in the second column of the schedule 
hereto annexed, which are, or may hereafter be, 
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occupied by the Railways specified in the first 
column of the said schedule... 

(1) ll lows for the time being i in foree an 
the~Districts of the Punjab specified in the 
third column of the said. schedule shall be in 
force in the lands lying within the States 
specified in the corresponding entry in the 
second column which are occupied by tke 
portions of the Railways specified in the 
corresponding entry in the first column 
thereof . 7 A 

(3) All Oourté having For Via: (ine: baide 
jurisdiction within the said Districts shall have 
the like jurisdiction within the said lands.” 


À me 
os 


Under this notification it is clear that the 
present case was triable in the Courts of the 
Rohtak District competent to try offences of 
this nature if committed within that District. 

By Government of India Notification No. 516- 
I. B., dated 17th March 1918, certain arrar ge- 
ments were made “for the, purposes of criminal 
jurisdiction” and it was notified that—- 

(1) Within the lands ocsupied by the Rail- 
ways as aforesaid, the officers and the Court 
mentioned in the éorresponding entries in the 
3rd, 4th and 5th colamns of the First Schedule 
shall exercise respectively — 

(a) the powers of a District Magistrate in- 
cluding all powers conferrable on a District 
Magistrate; | 

(b) the powers of a Court of Session; and 

(c) the powers of a High Court as describ- 
ed in the Code of Criminal Procedure, 1898, 
as for the time being in force in. the said 
lands.” 

According to the schedule referred to, so 
far as the present case is concerned, the 
Deputy Commissioner of Rohtak, the Politi- 
cal Agent, Phulkian States, and the Chief 
Court cf the Punjab were to exercise the 
powers referred to in (1) (a), (b) and (e) 
respectively. This has apparently been 
taken to mean that the only Court in the 
Rohtak District competent to try offences 
committed within the lands referred to was 
that of the Deputy Commissioner, a view that 
appears to us to be obviously erroneous, 
having regard to the fact that the Deputy 
Commissioner is empowered, under 1 (a), 
to exercise “the powers of a District 
Magistrate including all powers conf&rable on a 
District Magistrate”. 


Now under Government of India Notification 
No. 517 I. B., dated 17th March 1913, the 
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Code of Criminal Procedure, 1598, has 
with some slight omissions and variations 
(which, however, have no bearing on the 
‘point under consideration) been extended to 
these lands. 

“ Sections 190 and 192 of the Criminal 
Procedure Code are in force in these lands, 
and the powers conferred on District Magis- 
trate by these sections have not been taken 
away by either of the notifications referred 
to, Indeed the wording of (1) (a) of Notifica- 
tion ‘No. 516-I. B. clearly indicates that 
all the powers’ conferred on District Magis- 
trates by the Criminal Procedure Code are 
“to be’ exercised by the Deputy Commissioners 
specified. 

Section 192 (1), Criminal Procedure Code, 
empowers a District Magistrate to transfer 
‘any: case of which he has taken cognizance, 
for enquiry or trial, to any Magistrate 
subordinate~ to him” and it follows, there- 
fore, that a Deputy Commissioner has, 
under this notification, No. 516 I, B., the 
power to transfer cases of this nature to a 
Magistrate subordinate to him. 

No doubt in the Robtak District a 
Magistrate of the Ist Class could not take 
cognizance of an offence committed within 
sach lands, but the “Deputy ’ Commissioner” 
could confer the necessary jurisdiction on 
such a Magistrate by taking action under 
section 192, Criminal Procedure Code. 

Khan Bahadur Mir Abid Hussain, however, 
is a Magistrate of the Hissar District and 
ordinarily could not exercise jurisdiction in 
the present case. 

This. Court, however, aes the case 
to the District Magistrate of Hissar thus 
conferring on that officer jurisdiction to 
dispose of it. 


‘Section 526, Criminal Procedure Code, 
is in forco in these lands and this Court 
had clearly power to make the said order 
of transfer. The District Magistrate of 
Hissar was directed to either try the case 
himself or make it over for trial to some 
competent Magistrate subordinate to him. 
He obviously acted under section 192, 
Criminal Procedure Code, and the trying 
Magistrate fad, therefore, the necessary 
jurisdiction. l 

We accordingly hold, that, under the 
notifications referred to above, the Deputy 
Gommissioner, as Distriet Magistrate, has 
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the power to try the offences governed by 
the said notifications, or to transfer them 
under section 192, Criminal Procedure Code, 
to some Magistrate subordinate to him, and 
that this Court is empowered to transfer 
under section 526, Criminal Procedure Code, 
all such cases for trial by any Court in 
the Province. Khan Bahadur Mir Abid 
Hussain had jurisdistion to try this case 
and we accordingly return the record to the 
Political Agent, Phulkian States, for disposal 
of the appeal on the merits. 
Record returned. 


ALLAHABAD HIGH COURT. 
Cerrina Revision No. 260 or 1917. 
April 27, 1917. 

Present: — Justice Sir George Knox, Kr. 
MATHURA PRASAD—Appticant 


VETSUS 


EMPEROR—-—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 476-- 
Sanction to prosecute—Affiidavit, false, filed before 
Munsarim-—Preliminary enquiry. 

An affidavit, written in English, was presented 
to the Munsarim of the Court. It purported to 
be signed by the deponent in Urdu. It was not 
proved that it was read or explained to the latter. The 
Judge held the statements contained in the affidavit 
to be false and exaggerated and gave sanction under 
section 476 of the Criminal Procedure Code for the 
prosecution of the deponent: 

Held, (1) that the case was one in which a 
preliminary enquiry should have been made before 
an order was passed under section 476 of the Criminal 
Procedure Code; [p. 998, col. 2 | 

(2) that inasmuch as the matters contained in 
the affidavit had not taken place before the Judge, 
the affidavit should have been rejected on the spot, 
[p. 996, col, 2.] 


Criminal Revision from an order of 
the Second Additional Sessions Judge, 
Aligarh. 


Mr. Satya Chandra Mukerji, for the Ap- 
plicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—A paper was presented 
apparently before the Munsarim of the 
Second Additional Judge’s Court of Ali- 
garh. It bears date the 12th of Decem- 
ber 1916. It is paper No. -7A on the 
record. It is written in Euglish, purports 
to be signed in Urda by one Mathura 
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Parsada bakalam khud. There is an endorse- 
ment. upon the back of the paper. This 
endorsement is evidently by an India 
rubber stamp and so far as it is legible it 
runas thus :— 

Solemnly affirmed before me by Mathura 
Pravada who was identified by Babu Mohan 
Lal Tingal, a Pleader at this (here fol- 
lows a word illegible) having the contents 
hereof admitted the same to be corract. 

Nawal Kishore, Munsarim, Second Addi. 
tional Judge’s Court.” 

The allegations made in it are:— 

“(a) I solemnly affirm on oath that 
A. Hamilton, Esq., T. C. S., Magistrate of Etat, 
is a Member and Chairman of the Sub- 
Committee of Buildings of the Municipal 
Board of Kasganj and that he took an 
active interest in sanctioning the prosecution 
of Balkishen appellant. 

“(6) I solemnly affirm on oath that the 
said Magistrate before commencing the 
trial of Balkishen appellant expressed his 
opinion to convist and fire him, Rs. 150. 

“(c) I solemnly affirm on oath that the 
said Magistrate being overpowered with 
excitement caught hold of Balkishen’s neck 
and gave him a rude push at the time of jn- 
spection of the locality.” 

The Second Additional Sessions Judge, 
holding that the first and second allegations 
were false and the allegation in the third 
paragraph exaggerated, came to the con- 
clusion that there were good grounds for 
holding that Mathura Prasada had som- 
mitted an offence under section 198 of 
the Indian Penal Code. He sent the case 
to the learned District Magistrate with .a 
request that he should make it over for 
trial to one of his Subordinate Magis- 
trates. i 

The application before me is an appli- 
cation for criminal revision against this 
order, on the ground that the order is not 
a proper one; that the affidavit filed is 
substantially true, and tbere is no state- 
ment in it which was wilfully false: that 
the applicant had not committed an 
offence under section 193 of tre Indian Penal 
Code. 

As a rule I never interfere witb orders 
passed under section 476 of. the Code of 
Criminal Precedure. Those erders are orders 
parted Ly aarcepersille (fecr fer an cfifcrce 
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which that officer considers to have been 
committed in the course of a judicial 
proceeding before him, and to be passed 
after a preliminary enquiry when necessary, 
but the case before me hasevyidently been 
so carelessly—1 regret to have to use the 
word—considered that I am not prepared 
to confrm the order of the Additional 
Sessions Judge. I express no opinion of 
apy kind apon the matters alleged in the 
so-called affidavit, beyond pointing out that - 
the Joint Magistrate whose conduct is 
impugned has in an explanation given a 
totally different account of what took place. 
The case was eminently one in which a 
preliminary enquiry should have been made 
before an order was passed under section 
476 of the Code cf Criminal Procedure. 
The matters contained in the so-called 
affidavit and the explanation had not taken 
place before the Additional Sessions Judge. 
The s.-called affidavit should have been 
rejected on the spot. I aminformed that 
Mathura Prasada is not acquainted with 
English. The carelessness with which 
affidavits are taken hy many Munsarims 
in the Courts below is a matter of ex- 
perience and I have, in making inspections 
specially at Aligarh, called attention to 
this want of care. That the Munsarim 
should have considered that he was certify- 
ing to that: affijavit by erdorsing on it au 
India rubber stamp partly illegible and 
which, even if legible, would not show 
that the affidavit had been read snd ex- 
plained either by himself or by some 
other competent person in his presence and 
after he was satisfied that the person pro- 
posing’ to make the affidavit understands 
the contents thereof, speaks for itself. 
The words in each paragraph, “I solemnly 
affirm on oath” show that the Munsarim 
has no idea of what is required from him 
when he is making the certificate. -There 
is not the slightest reason to infer from 
the India rubber stamp that Mathura 
Prasada knew or had explained to him 
the contents of the affidavit or that -he 
ever admitted that the statements contained 
in the affidavit were correct. | It is more- 
over quite clear that the Munsarim hag 
never discovered what is practically a 
clerical error in the stamp, ‘having’ for 
the word “hearing,” ‘Without any further 
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comment, I again repeat that the case 
called strongly for a preliminary enquiry 
and that preliminary enquiry should have 
been made. I also notice that the learned 
Additional Sessions Judge accepted an ex- 
planation which very carefully and no 
doubt properly says that the matters 
detailed in it are matters to the recollection 
of the person making the explanation. This 
is not enough in a judicial enquiry. 

T have passed by smaller matters of 
detail which will be found if the Maun- 
sarim takes the trouble to read Order XIX 
of the Book of Rules framed by the High 
Court of Judicature, N. W. P., under 
section 22 of the Code of Criminal Proce- 
dure, but they all show the extreme want 
of care with which affidavits are taken 
and acted upon in this Aligarh Court. 
For the above reasons I set aside the order 
of the 17th of March. The security, if 
furnished, will be discharged. 

Order set aside. 





BOMBAY HIGH COURT. 
Criminat Apprication No. 60 or 1917. 
May 16, 1917. 

Present;—Mr. Justice Shah and 

Mr. Justice Marten. 
CHIMANLAL MANEKLAL anv ote sas— 
Accusep— PETIIONERS 
VETSUS 


EMPEROR—Opposite Parry, 

Bombay Prevention of Gambling Act (IV Bom. of 
1887), ss 4 to 7—Gambling in house occupied lempo- 
ravily by picnic party— Presumption under s., whether 
rebuttable. - 4 

The presumption arising under section 7 of the 
Bombay Prevention of Gambling Act is rebut- 
table. [p. 997, col. 2.] 

On the occasion of the annual fair at Shuklatirtha 
some of the accused went there and occupied a 
house, In pursuance of a warrant vnder section 6 
of the Bombay Prevention of Gambling Act, a search 
was made, when the accused were found playing cards 
and some money also was found which was the 
result of small stakes while playing cards, The 
Magistrate who tried the case, relying upon section 
7 of the Act, presumed that the house where the 
play was going on was a common gaming house 
within the meaning of the Act and convicted the 
accused ungler sections 4 and 5 of the Act: 

. Held, that the fact that the accused occupied the 
house temporarily, when they were out on a picnic 
party and were playing there for small stakes, was 
sufficient to rebut the presumption arising under sec- 
tión 7 of the Act that it was a common gaming 
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Criminal application from convictions and 
sentences recorded by the Magistrate, firat 
clase, Broach. 

Mr. G N. Thakor, for the Accused. 

Mr. &. S. Patkar (Government Pleader), 
for the Crown. 


JUDGMENT. 


SHAH, J.— The petitioners before this 
Court were tried by the first class Magis- 
trate of Broach on charges under the 
Bombay Prevention of Gambling Act of 
1887. The acoused Nos, 1 to 27 were con- 
victed under section 5 and acsonsed No, 28 
was convicted under section 4 of the Act. 

On the occasion of the annual fair at 
Shuklatirtha some of these persons had gone 
there and occupied the house in question. In 
pursuance of a warrant under section 6 of the 
Act, a search was made, when these persons 
were found playing cards and some money 
also was found which was the result of 
small stakes while playing cards. The 
learned Trial Magistrate has relied upon 
section 7 of the Act and has presumed 
that the house where the play was going 
on was a common gaming house within 
the meaning of the Act. But that sec- 
tion shows that the presumption is rebut- 
table. In this ease the facts found by the 
Magistrate, stated in his own words, are 
as follows: “They were a party of friends 
out ona picnic. They amused themselves 
for a time by playing with ecards for 
small stakes.. They were joined by some 
others who hailed from the same town.” 
The money that was found there is not 
proved in the case to have beer collected 
for the gain or profit of any persons 
owning, occupying or using the house. The 
book in which the entries are made, in 
my opinion, does not -show that the pur- 
pose of noting the small entries was to 
show the gain or profit to any particular 
persons. Apart from this, it seems to me 
that the fact that these persons occupied 
the house temporurily when they were out 
on a pienie party and were playing there 


for small stakes is sufficient under the 
circumstances to rebut the presumption 
under section 7 that it was a common 


gaming house. The fact that the persons 
found in the house belonged to different 
castes is in no way against the accused 
under the circumstances, There ig po eyi- 
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dence in the case to show that the owner 
of the house, accused No. 28, had any 
knowledge whatever of what was going on 
in the house, nor is there anything to 
show that he had let out ‘the house for 
any improper purpose. On the facts of 
this particular case it seems to me that 
the presumption which the learned Magis- 
trate has relied upon is sufficiently re- 
butted and that the house is not a common 
gaming house within the meaning of the 
Act. 

I would, therefore, make the Rule 
absolute, set aside the convictions and sen- 
tences of all the petitioners and direct that 
the fines, if paid, be refunded. 

MARTEN, -J.—l agree. In my opinion 
the presumption arising under section 7 is 
rebutted under all the circumstances of 
the case as regards acoused Nos. 1 to 27. 
As regards accused No. 28 I think there 
is no evidence at all, 

Rule made absolute. 





CALCUTTA HIGH COURT. 
CriminaL Revision No. 662 or 1917, 
June 29, 1917, 

Present:— Mr. Justice Teunon and Justice Sir 
Shamsul Huda, Kr. 

UMESH CHANDRA ROY-—COMPLAINANT 
—— PETITIONER 
VETSUS 
SATIS CHANDRA ROY AND otners— 
AGGUSED—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 494—- 
Order permitting withdrawal of prosecution, whether 
judicial—Court, duty of, to record reasons for order, 

In withholding or according consent to the with. 
drawal of a prosecution under section 494, Criminal 

‘Procedure Code, the Court acts in a judicial capacity 
and for its order, as for every order judicially made, 
it ought to give and record its reasons. [p. t99, col. 
1.] 
Criminal Revision against an order of the 
Snb-Divisional Magistrate, Uluberia, dated 
the 16th May 1917. 

FACTS of the case appear from the judg- 
ment. 

Mr. P. N. Dutt. (with him Babu Hit Lal 
Guha), for the Opposite Party, in showing 
cause submitted that the consent given by 
the Magistrate to the withdrawal by the 
Public Prosecutor from the prosecution cf the 

accused persons was not liable to be reviewed 
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by the High Court under section 435, Crimi- 


nal Procedure Code. A ‘consent’ not being a 

finding, sentence or order’ did not come 
within the purview of section 435. It was 
not a judicial order at all, but must be re- 
garded as a mere executive or ministerial act 
for which the Magistrate need not record 
reasons. See Sadayan, In ve (1). 

The Magistrate, upon a proper considera- 
tion of the facts and circumstances of the 
case, rightly exercised his discretion and 
jurisdiction, and there is nothing in the 
case justifying your Lordships’ interference 
with the discretion and desision arrived at 
by the lower Court. 

Mr, B. N, Sasmal (with him Babu Sisir 
Kumar Ghosal), for the Petitioner.— It ap- 
pears that the learned Magistrate has not 
recorded any reason whatsoever for the 
consent given by him to the withdrawal 
from the prosecution as well as for his 
subsequent order of discharge. The ques- 
tion is whether he was bound to do so, 
My submission is that unless the Court 
assigns some reason for its acts, it would 
be utterly impossible to say whether or not 
it has exercised its discretion rightly and 
properly. If the consent was given im- 
properly the order of discharge was also 
improper. | 

It can, however, be said that in giving 
his consent the Magistrate was not acting 
judicially, and it is indisputable that for 
every order passed judicially some reason 
should be assigned. 


JUDGMENT.—This Rule is directed 
against an order made by the Sub-Divi- 
sional Officer of Uluberia under the provisions 
of section 494 (a) of the Code of Criminal 
Procedure. 

It appears that on the application of 
the Court Sub-Inspector acting as Public 
Prosecutor the Magistrate accorded his 
sonsent to the withdrawal by the Publi 
Prosecutor from the prosecution of three 
persons, who under the provisions of sec- 
tion 170 of the Code had been sent up 
for trial on charges of rape and murder. 
For this order according his sanction to 
the withdrawal from the prosecytion and 
to the subsequent or consequential order 
discharging the accused, the Magistrate 


(1) 4 Ind, Cas, 1126; 5 M. L. T. 226; 11 Cr lL, J. 193, 


. 
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gave no reasons. As from the petition 
presented by the complainant it appeared 
that one of the persons put on their trial 
had made a confession implicating himself 
and the others, we were of opinion that 
these orders should be examined by this 
Court. 


The learned Counsel who has appeared 
to oppose this Rule on ‘behalf of the ao- 
cused persons has contended that the con- 
sent given by the Court under the pro- 
visions of section 494, Criminal Procedure 
Code, is to be regarded as a mere minis- 
terial or executive act for which it is not 
necessary that the Magistrate should set 
out any reason; and in support of this 
view he refers us to a case decided by 
two learned Judges: of the Madras High 
Court and reported as Sadayan, In re 
(1). With all deference to the opinion 
there expressed by ‘these learned . Judges 
we are unable to assent to the view there 
taken, or to the view now urged upon us 
by the learned Counsel appearing in the 
present case. The only prosecutor who may 
under the provisions of the Code of Criminal 
Procedure withdraw from a prosecution 
without obtaining the consent of the Court 
and without giving reasons is the Advocate- 
General. No other Publie Prosecutor is 
placed in that privileged position; and if 
the consent of the Court is to be regarded as a 
ministerial act or merely an executive act, we 
do not understand why it should have beeu 
necessary for the Legislature to insert such 
a provision in the section of the Code with 
which we are now dealing: It is clear 
to our minds that in either withholding 
consent or in according consent the Court 
is acting in a judicial capacity, and for 
its orders as for every order judicially 
made it ought to give and record its 
reasons, We are fortified in this view 
by a consideration of the provisions of 
sections 435 and 487 of the Code of 
Criminal Procedere. If the consent has 
ben improperly accorded, it is clear that 
te consequential discharge must also be 
looked upon as improper. For these reasons 
we are °of opinion that whena Court act- 
ing under section 494 of the Code gives 
its consent to a withdrawal from a pro- 
gecution, it should record its reasons in 
order that this Court may be in a position to 
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say whether the discretion vested in the 
Court has bean properly exercised. 

In the present case the Magistrate has 
now submitted to this Court in his ex- 
planation’ the reasons which led him to 
make the order under consideration. We 
are not ‘satisfied that the first reason in 
which he refers to the action of the 
Superintendent of Police isa good or sufficient 
reason. We are not certain that the dis- 
cretion vested in the investigating officer 
by the provisions of section 170, Criminal 
Procedure Code, can be controlled in the 
way suggésted by the Superintendent of 
Police; or so controlled after the disere- 
tion has been exercised. But the other 
reasons that have been given by the Magis- 
trate appear to us to be of a more substantial 
character, We have examined for ourselves 
what was put forward to us asa confession 
implicating the confessing accused and his 
co-accused; and when we read it we find 
that he, the confessing accused, does not in 
fact implicate himself. In the course of 
the argument before us, reference has been 
made to a confession said to have been 
made by the same accused in his village 
in the presence of a number of villagers. 
But it would appear that that confession 
was made while the accused was in the 
presence and prastically in the custody of 
Police Officers, so that also becomes inadmin- 
sible, 

Having now . considered the reasons 
which led the Magistrate to consent to 
the withdrawal from the present prosecu- 
tion, we are of opinion that in the pre- 
sent case we ought not to interfere. But 
we desire to point out that after all the 
ultimate order is one only of discharge, 
and that if and when evidence becomes 
available it will still be open to the Crown 
or to the Court to re-open this prosecution 


Rule discharged, 


ki 
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PUNJAB CHIEF COURT. 
~ Criminal Revision No, 222 or 1917. 
; February 24, 1917. 
Present: ~Mr. Justice Leslie Jones, 
“ SITA RAM AND OTHERS — Petitioners 
S UCTSUS : 
= EMPEROR— RESPONDENT. 
` Oriminal Procedure Code (Act V of 1898), ss. 183, 
1387—Procedure—Evidence, recording „of, whether 
NECERSAVY. | 
In proceedings under section 187 of the Criminal 
Procedure Code a Magistrate should proceed as in a 
summons case ' [p. 1000, col. 2.] ` 
A. Magistrate noticed that accused had erected a 
thara in a village which took up part of an open space. 
Ona report by the Girdawar Kanungo the Magistrate 
issned a conditidnal order under soction 133 of the 
Criniinal Procedure Code, calling upon the accused 
to: shosy. cause why the order should not be made 
absolute. The accused put ina written statement 
to the effect that no obstruction to the thoroughfare 
had been caused and produced a number of witnesses 
who gave evidence to.the same effect. Nevertheless 
the Magistrate, who had not recorded any evidence 
for the prosecution, made the order absolute under 
section 187 (3) of the Criminal Procedure Code: 
“Held, that the procedure adopted ‘by the Magis. 
trate was irregular and the order passed by him was 
consequently illegal. [p. 1000, col. 2.] E 
“Maha Daji Sadashiv Tilak, In the matter of the 
petition of, 11 B 375; 6 Ind Dec (N. 8.) 246; Hingu 
v. Emperor, 3 Ind. Cas. 482; 31 A. 453; 6 A, L. J. 636; 
10 Cr. L. J. 297; Srinath Roy v Ainaddi Halder, 24 0, 
395; 1 @. W.N. 217; 12 Ind. Dee. (N. 8.) 930; 
Emperor v, Karam Chand, 147 P. L. R. 190', relied 
upon. . 


` 


Oase reported by the District Magistrate, 
Rohtak, with his No, 126 G, dated the 2ad 
January 1917. 

“GROUNDS.—The Sub- Divisional Magir- 
trate, Sonepat, has made absolute under sec- 
tion 187, Criminal Procedure Code, an order 
dealing with the demolition of two platforms 
situated in village Pilana, and alleged to be 
obstructing the road way. 

“The main ground of objection taken to 
the order is that no prosecution evidence 
has been recorded by the Magistrate. I 
have examined the file. There is evidence 
in it, but it appears to be all defence 
evidence. For prosecution purposes the 
Magistrate has relied on his inspection of 
the site. 

Ihis won'tquite do. Vide the wor’s “ag 
in a summons case” in section 137, Criminal 
Procedure Code, and also Mana Daji Sadashiv 
Tilak, In the matter of the petition of (1), 


(1) 11 R 376; 6 Ind, Deo. (N. 8.) 246, 
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Srinath Roy v. Ainaddd Halder (2) and Hingu 
v. Enero: (3). No doubt prosecution evidence 
had to be placed on record. 

I am assured that the o-der in fact seri- 
ously affects applicants, I, therefore, forward 
the case to the Honourable Judges, Chief 
Court, with the recommendation that it be: 
set aside, and proceédings-commenced anew if 
that course be thought desirable by the Sub- 
Divisional Magistrate. pi 

Mr. Rup Ram, for the Accused. 

ORDER.—This is a case reported by the 
District Magistrate of Rohtak. It appears 
that one Amin Lal), a Jat of Pilana, filed 
a complaint in the Oourt of the Magis- 
trate that a certain wall belonging to 
Dhanna, ete, was in a dangerous condition. 
The Snb-Divisional Magistrate visited the 
spot and issued a. conditional order under 
section 133, Criminal Prosedure Code. That 
order was afterwards complied with, but 
during the course of his inspection he ap- 
pears to have noticed that Dhanna, etc., 
had erected a thara, which took up part of 
an open space in the village. The Girdawar 
Kanungo, acting probably under the in- 
steuetion of the Magistrate, wrote out a 
report in which he referred to the fact 
that the Magistrate had already seen the 
thara himself. As regards the thara another 
conditional order was issued under section 
133, Criminal Procedure Code, the accused 
being called upon to show sause why the 
order should not be made absolute. The 
accused then put in a written statement to 
the effect that no obstruction to the 
thoroughfare had been caused, and after- 
wards they produced a number of witnesses 
whs gave evidence to the same effect. 
Nevertheless the Magistrate who had not 
recorded any evidence for the prosecution 
made the order absdlute u der section 137 
(3), Criminal Procedure Code. 

The Magistrate should hava proceeded as 
ina summons case. There is ample author- 
ity, vide, Maha Daji Sadashiv Tilak, In the matter 
of the pstition of (1), Srinath Roy v. Ainaddi 
Halder (2), Hinguy. Hmperor(3) and Emperor 
v. Karam Chand (4), for holding that the 
order passed was illegal. . e 

" (2) 24 C. 895; 1 C. W. N. 217; 19 Ind. Dec. (x. a.) 
30; < wa À 
(3) 8 Ind. Cas, 482; 31 A. 453; 6 A. L. J. 685; 10 
Cr. L. J. 297. i C 
(4) 147 P. L. R. 1901, 
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‘ The revision is, therefore, allowed and 
the order of the Magistrate under sec- 
tion : 137, Criminal Emosedare Code, is set 
aside. 


Revision accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION For Revision No, 223 
or 1911. 

July 20, 1917. 

Present:— Mr. _Tustice Shah and 
Mr. Justice Marten. 
NAGANGOWDA NILAPAGOWDA— 
AccusED~~P8TITIONER 
VErSUS 


EM PEROR— Opposite Party. 

Practice, criminal~Appeal——High Court—Review of 
judgment, 

Under the provisions of the Criminal Procedure 
Code, 1898, the High Court has no power to review 
its own judgment. [p. 100', cols. 1 & 2.7- 


Mr. Setalvad (with him Mr. R, 4. ‘Jaha- 
girdar), for the Accused. 

‘Mr, S. S. Patkar (Government Pleader), 
for the Crown, 

JUDGMENT. 

- Snag, J.—This is an application by the 
petitioners, who were original accused Nos. 
l and 5, for a review of the desision of 
this Court, dated the 16th May last, and 
for a re-trial on the ground that certain 
fresh evidence is now available to them. 
The petitioners state that they are in- 
formed by the Local Government that the 
power to order re-trial rests with this 
Court and that they have been directed 
to apply to this Court for ordering a 
re-trial. 


We have now heard the learned Govern- 
ment Pleader on behalf of the Crown -in 
support of the view that this Court can 
review its judgment; but he admits frank- 
ly and fairly that he is not able to support 
the view that this Court has any jurisdic- 
tion to review its own jadgment. The 
learned (Qounsel for the petitioners also has 
not seriously contended that this Court has 
any such jurisdiction, It is quite clear from 
the provisions of the Code of Criminal Proce- 
dure and from the various desisions of the 


* different High Courts, that the High Court 
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has no power to review its own judgment. It 
is enough to refer to the following cases 
decided under the Code of 1852: In the 
matter of Gibbons (1), Queen- empress v. Durga 
Oharan (2), Queen-Empress v. Fox (3), Queen- 
Empress v, Mohun Abhesing (4), Queer- Empress 
v. Bhimappa (5) and Queen- impress v. Ganesh 
Ramkrishna (6). The last two cases no 
doubt refer to the power of the Sessions 
Court to review its judgment, but the 
principle underlying the desisions is the 
same. There is no difference on this point 
between the Code of 1882 aud the Code of 
1893 now in force; and so far as I know, 
in practice this view has been consistently 
followed. J feel quite clear that we have 
no jurisdiction to entertain this application. 
On this ground, and on this ground alone, 
I would discharge the rule, 

The only remedy open to the petitioners, 
in my opinion, is by way of an appli- 
cation to the Local Government or to the 
Governor-General-in-Council under section 
401 of the Code of Criminal Procedure 
for the suspension or remission of the 
sentences passed on them. I[t seems to 
me that it will be open to the Govern- 
ment to make such inquiry in connection 
with the letter which is now relied upon 
on behalf of the petitioners as new evi- 
dence and to make such further inquiry 
in connection with the case in the light 
of this new evidence, as they may think 


proper. We can properly express our 
opinion on the application under section 
401, if required to do so by the 


Government under sub-section (2) of that 
section. 

Having regard to the gravity of the case, 
I desire to express my opinion that it will 
be proper to postpone the execution of 
the’ sentences passed on the petitioners, 
until the inquiry above alluded to has been 
finished and the final conclusion on ‘the 
application of the petitioners under section 
401 of the Code of Criminal Procedure 
arrived at by the Government. 


(1) 140. 42; 7 Ind. Dec. (N. s.) 29. 

(2)'7A4.672; A. W.N. (1685) 177; 4 Ind Dec. 
(N. 8.)-867. 

(3) 10 B. 176; 5 Ind. Dee. (N. s.) 502. 

(4) (1895) Unrep. Cr © 791. 

(5) 19 B. 732; 10 Ind. Dee. (N. s.) 490. 

(6) 23 B. 50; 12 Ind. Dec. (N. s9 88. e 


- 1002 
JBUNA LAL SARU V, EMPEROR. 


A copy of this judgment should be sent 


to the Government. | 
MARTEN, J.—I entirely agree and have 


nothing to add. 
Rule discharged. 


PATNA HIGH COURT, 
ORIMINAL Revisron No. 217 o 1917, 
June 17, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 

JHUNA LAL SAHU AND ANOTHER-—- 
PETITIONERS 
VETSUS 


EMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s9. 190, cl. 
1 (c), 200—Magistrate, power of, to proceed on informa- 
tion —Complaint by private person — Investigation by 
Police— Magistrate, whether can proceed on Police 
report—Eaamination of complainant, necessity of- 
Irregularity. ' r 

Where a private party informed a Magistrate that 
he suspected that forgery had been committed in 
the records of a case'then pendingin a Civil Court 
and asked for an investigation by the Criminal 
Investigation Department, and the Magistrate ordered 
such an investigation and on the report of the 
Criminal SJnvestigation Departinent ordered the 
-prosecution of the accused: 

Held, that under section 190, clause 1 (c), Criminal 
Procedure Code, it was not opentothe Magistrate 
to take cognisance upon the report of any Police 
Officer or on the complaint of the complainant 
without examining him on oath, and that the pro- 
ceedings directing the prosecution of the petitioners 
were so irregular as to be likely in the event of their 
commitment to the Court of Session to result in the 
commitment being quashed. [p. 1008, cols. 1 452.) 

Thakur Perhsad Singh v. Emperor, 10 O. W.N, 
775; 3 Cr. L. J. 473; Thakur Prosad Singh v. Emyeror, 
100. W. N. 1090; 4 Cr. L. J. 217; Chamru yahu v, 
Emperor, 11 ©. W. N. 170;5 Or. L., J. 13, distin. 
guished. 

Queen v. Surrendra Nath Roy, 
5 B. L. R 274, followed. 

The power of a Magistrate to proceed upon 
information is intended to be used in cases in which 
a Magistrate has good reason to believe that there 
has been a serious infringement of the law but is 
unable to take action in the ordinary manner for the 
reason that the party aggrieved is unwilling or 
unable to prosecute. [p. 1003, col. 1.] 

Criminal revision against an order of 
the District Magistrate, Darbhanga, dated 


18 May 1917. © 

Messrs. Manuk and Hasan Jan, for the 
Petitioners. 

Messrs. Pugh and Sultan Ahmad (Govern- 
- ment Advocate), for the Opposite Party. 


19 W. R. Or. 27; 
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JUDGMENT.—The facts of this case 
are that on the 6th of July 1915 Musam- 
mat Sukhdei Koer filed asuit against Rai 
Mohamaya Prasad Singh Bahadur and others 
in the Court of the Subordinate Judge of 
Darbhanga for the recovery of 22 lacs of 
rupees, and on the Sth of July asked that 
the defendants might be ordered to produce 
in Court their khesra and lekka bahis for 
the years 131], 12814, 1315, 1316, 1317, 
1318, 1819 and 1320 F. S. and certain 
other papers. In January 1916 the defend- 
ant, Rai Mohamaya Prasad Singh Bahadur, 
filed a petition before theDistrict Magis- 


trate of Darbhanga, saying that he had 
no certain knowledge of the fasts but 
had heard that the plaintiffs had taken 


steps to abstract from the Court of the 
Munsif, where a numberof papers had been 
filed in a previous suit, papers in connestion 
with the present suit and had employed 
Kripa Ram and others to introduce by 
forgery entries therein, which would sup- 
port their (the plaintiffs’) case. He did 
not ask the Magistrate to take any action in 
the way of summons or the issue of war- 
rants against the accused, but desired only 
that a confidential enquiry be made by the 
Criminal Investigation Department. The 
Magistrate passed orders that such an 
enquiry should be made and“ as a result 
of that enquiry issued warrauts against 
Kripa Ram and others under the forgery 
sections, The matter was brought before 
this Court during the vacation and the 
vacation Judge, without going into the 
merits of the ease or the legal points in- 
volved, directed that the matter should stand 
over till after the suit had been decided 
in the Subordinate Judge’s Court. That 
suit has now heen decided and.the District 
Magistrate has without further “enquiry 
ordered that the proceedings againat Kripa 
Ram be contirued. Kripa Ram himself does 
not make any application to this (Court, but 
the other two accused Jhuna Lal and Bal- 
makund Das apply to have the proceedings 
quashed on the ground that they have no legal 
basis. In supp rt of this contention a series 
of cases has been quoted: Thakus® Pershad 
Singh v Emperor (1), Thakur Prosad Singh 


(1) 10 C, Y. N. 715; a Cr, L. J. 478. 
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v. Emperor (2) and Ohamru Sahu v. 
Emperor (8), as authority for the proposi- 
tion that where a Magistrate purports to 
act under section 190, clause 1, sub-clause 
(c), it is required that the source from 
which the information was derived be re- 
corded and the statement of the informant 
reduced to writing. Wedo not think the 
gases quoted have any application to the 
oase “before us. But we are in entire 
sympathy with the views of Phear, J, as 
expressed in the case of Queen v, Surrendra 
Nath Roy (4). The powerof the Magis- 
trate to proseed upon information is m- 
tended to be used in a case in which a 
Magistrate has gocd reason to believe that 
there has been a serious infringement of 
‘the law but is unable to take action in 
the ordinary manner for the reason that 
the party aggrieved is unwilling or unable 
to prosécute. : i 

The informant in the case before us was 
a Rai Bahadur. He was obvionsly willing 
to prosecute and ‘able to prosecute if in- 
deed any criminal offence had been com- 
mitted. He was unwilling -to lodge a first 
information at the thana. He preferred 
to make a definite complaint before the 
District Magistrate on an eight anna stamp. 
That complaint contained a distinct as- 
sertion that an offence had been committed, 
and definitely accused Kripa Ram as the 
principal offender. It was without donbt a 
complaint within the meaning of section 
190 (1) (a). The Magistrate was required 
under section 200 to immediately examine 
the complainant on oath, The Magistrate 
may have been right in ordering an en- 
quiry by the Criminal Investigation 
Department. But upon receipt of the 
result of this enquiry the Magistrate should 
either have called upon the Rai Bahadaor 
to lodge a further complaint and examine 
him -on oath or should have directed the 
offcer of the Criminal Investigation Depart- 
ment to file a complaint. If the report 
of the Police Officer is correct, a serious 
crime has been committed. But as we 
read section 190 (1) (c), it is not open 
to the Magistrate to take cognizance upon 
the report of any Police Officer under that 


(2) 10 0. W. N. 1090; 4 Or. L. J, 217. 
, (8) 11 0. W. N, 170; 5 Or. L. J. 13. , 
4 (4) 13 W. R. Or. 27; 5 B, L. R. 274, 
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clause and as we have indicated, it was 
not open to him to take cognizance on 
the complaint of the Rat Bahadur without 
examining him on cath. The proceedings 
directing the prosecution of the petiti ners 
before us must be regarded as so irregular 
as to be likely in the event of the com- 
mitment of the accused to the Court of 
Session to result in his commitment being 
quashed. We, therefore, set them aside at 
this stage. 

If, having regard to the’ serious nature 
of the offence alleged, the District Magis- 
trate feels it his duty to proceed further, 
it is open to him to reeeive a new com- 
plaint either from the Rai Bahadur or from 
the Police who conducted this investigation. 
The complainant will then be examined on 
oath under section 200 and upon the result 
of his inspection of the Police .Offcer’s 
report and a consideration of the judg- 
ment of the learned Subordinate Judge in 
the case between. the. parties, the Magis- 
trate will take such action as he may 
think necessary under Chapters XVI and 
XVII of the Criminal Procedure Code. 


Proceedings quushed, 


PUNJAB CHIEF COURT. 
CriminaL Reviston No. 109 or ly, 7. 
March 30, 1917. 

Present: —Mr. Justice Scott Smith. 
GURDITTA—Acccsev—Priitioner 
versus 
EMPEROR - PROSECUTOR-—RESPONDENT. 

Workman's Breach of Contract Act (XHI of 1859), 
s. 2, applicability of - Cartman, whether labourer. 


A cartman is not a labourer to whom the provisions 
of Act XIII of 1859 apply. [p. 1004, col. 14 


Case reported by the Sessions Judge, 
Ferozepore, with his No. 34 J. of 22nd 
January 1917. 


FACTS.—In this case the Magistrate has 
held that accused is a labourer who had 
received an advance for work from the com. 
plainant. The Magistrate has held that the 
accused has refused to wcrk for his advance 
and has ordered that either the money due 
must be paid or that the accused must work. 
off the advance, 
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BHUPENDRA MOHAN PAL OHAUDHURI V. CHAIRMAN OF MADARIPUR MUNICIPALITY, 


The accused, on conviction by Muhammad 
Aslam Hayat Khan, exercising the powers 
of a Magistrate of the lst Class in the 
Ferozapore District, was sentenced, by order 
dated the 30th day of September 1916, under 
section 2 of Act XIII of 1859, to pay 
Rs. 32 11.0 to the complainant or to work 
for him to that extent. 

GROUNDS —In my opinion Act XIII of 
1859 does not apply to this case for the 
following reasons:— 

The accused borrowed money from the 
complainant and agreed thas in re-payment 
of.this sum he would cart kantar from 
Ferczashah to Farcez3pore. The agreement 
did not imply any personal labonr on behalf 
of the accused, This is admitted by the 
complainant himself. The Magistrate did 


not admit this argument as the atansed are 


* 


sweepers. This seems no sufficient reason 
for importing into an agreement conditions 
which were not contained therein. It is 
also argued with some force that Act XIII 
of 1859 does not apply to- this agreement 
and on this point F.zal Ilali v. Emperor (1) 
was referred to. A more direct authority is 
contained in High Court Proceedings, 13th July 
1277, No. 1427 (2). I recommend, therefore, 
that the order of the Magistrate be set aside. 

Mr. Gamr-ud Din, for the Accused. 

Mr. P. D. Khanna, for the Complainant, 

ORDER.—As pointed out by the learned 
Sessions Judge, High Court Proceedings, 
13th July 1877, No. 1427 (2), is author- 
ity for holding that a cartman is not a 
labourer to whom the provisions of Act 
AILL of 1859 apply. I agree with the view 
there taken. LTaccept the revision, and set 
aside the order of the Magistrate and acquit 
the accused. 

Revision accepted, 


(1) 32 Ind. Cas. 678; 2 P. R. 1916 Cr; 3 P.W. R. 
1916 Cr. 17 Cr L J. 56.. 
{2) 1 Weir 690. 


CALCUTTA HIGH COURT. 
Criminar Revision No 660 or 1917, 
July 4, 19117. 
Present:—Mr. Justice Newbould and 
Justice Sir Shamsul Huda, Kr. 
BHUPENDRA MOHAN PAL.CHAU. 
DHUR: AND CTHER8—PETIT.ONERS 
TETSUS 
Tue CHAIRMAN or MADARIPUR 
MUSIC;PALITY aap ornxers— 


Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 144, 
order under—Magistrate, whether bound to state gr ounds 
for order—Jurisdiction. 

A Magistrate has jurisdiction and is fully justified 
in passing an emergent order under section ‘144, 
Criminal Procedure Co*e, withont setting out in 
the order the grounds of his artion, where on the 
facts reported by the Policé and accepted by the 
Magistrate, there appears tobe no doubt thata most 
serious riot is apprehended. [p. 105, col. 1 ] 


FACTS of the case appear from the judg- 
ment. 

Babu Dasarathi Sanyal (with him Babu 
Debendra Narayan Bhattacharjt), for the 
Petitioners.—It is clear f om the facts and 
ciroumstances of the case that the Magis- 
trate obviously acted without jurisdiction, 
and, therefore, the petitioners are entitled 
to-ask for interference by your Lordships 
in revision. The Magistrate did not state 
the material facts which he was bound in- 
law to do in passing the orders that he 
did. Section 144, slause (1), cf the Crimi- 
nal Procedure Code laya it down as im- 
perative that the Magistrate must state “the 
material facts of the case” before he can 
be empowered to pass orders under the afore- 
said section of Criminal Procedure Code. 
There is authority of this Court also for 
the above proposition in Kar olal Sajawal 
v. Shyam Lal (1). Notwithstanding the 
fact fhat there was apprehen-ion of a serious 
riot, the Magistrate was bound to state the 
material facts and his not doing so makes 
his order one without jurisdiction, The 
fact that the order of -the Magistrate was 
an emergent ore, does not make the least 
difference and does not entitle the Magis- 
trate to over: ide the provisions of section 144 
of the Criminal Procedure Code. | 

Dr. Dwarkanath Mitter (with him Babus ~ 
Manindra Nath Baner,ee and Ashita Ranjan 


(1) 32 C. 985; 90. W. N. 864, 1 C. D. J. 216; 2 Cr, 
Te J. 216, 
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Ghosh), for the Opposite Party. —The Mani- 
cipality should have gone toa Civil Court 
for an injunction instead of trying to set 
the Criminal Law in motion. Refera to 
Ram dutar Sahu v. Kishnuput Ram (2). 
The Magistrate could not have passed an 
ex parte order as he did under the circum- 
stances. 

Babu Manmatha Nath Mvokerjee ADE 
for the Commissioners of the Munisipality. 


_JUDGMENT.—We think this Rule must 

be discharged. The only point that re- 
quires serious consideration is whether the 
Magistrate acted without jurisdiction in pass- 
ing the order without stating the material 
facts in the order. For the petitioners, 
reliance is placed on a desision of this Court 
in the case of Karoolal Sajawal v Shyam 
Lal (1), and that at first sight seems to 
support the contention that the statement 
of material facts is necessary to give the 
Magistrate jurisdiction to pass an order 
under section 144, Criminal Procedure Code. 
On reading the ruling as a whole it appears 
that the real reasons for the decision were 
based on the ground that it did “not 
appear from the proceedings that the 
Magistrate was of opinion that imme- 
diate prevention or speedy remedy was 
necessary. 


In the present case there can he no 
doubt onthe facts reported by the Police 
and accepted by the Magistrate that there 
was a most serious danger of a riot which 
was likely to be attended with bloodshed 
and possibly with murder. Jt appears that 
in the dispute between the Municipality on 
the one hand and the first and the second 
parties on ihe other about the right 
to collect tolls from a certain piece of 
land both the first and the second parties 
collected lathials, and it also appears from 
the subsequent explanation of the Magis- 
trate that there is further dispute between 
the first and the second parties themselves 
as to their rights. In their affidavits 
neither party has denied the serious allega- 
tion that they were prepared to assert their 
right by armed force. In these facts we think 
that the Magistrate was fully justified in 


issuing the emergent order he did. It 
(2) 4 Ind, Cas. 577; 18.0. W.N. 188 5 MLT 


92; 11 Cr. L. J, 114, 
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would have been, however, better had he in 
his order set out the grounds of his action. 
But this was done in the formal order sub- 
sequently drawn up and served on the peti- 
tioners. 

Considering these facts we are unable to 
hold that there was any defect of jurisdic- 
tion which would justify us in interfering 
with the order of the Magistrate in the 
exercise of our powers under the Govern- 
ment of India Act. The Rule is, therefore, 
discharged. 

Rule discharged. 


PUNJAB CHIME COURT. 
Criminat Revision No. 2098 or 1916, 
April 10, 1917. 
Present:— Mr, Justice Scott Smith and 
Mr. Justice Broadway, 

AJAIB SING H—Accustn—Petrioner 
versus 


HM PEROR— Prosecutor— Re sPon DENT, 

Criminal Procedure Cude (Act V of 1868), os. 
476, ly8—Offence committed during Police enguiry— 
Sanction, necessity of - Person not named in sanction, 
whether can be proceeded against. 

An offence committed during a Police inquiry and 
before any proceedings have been taken in Court 
does not require sanction under section 195 of the 
Criminal Procedure Code. [p. 10086, col. 2.] 

Jagat Chandra Mozumdar v, Queen. Empress, 26 C. 
"86; 30 .W. N. 491; 13 Ind. Dec, (x. 8.) 1103: Putiram 
Ruidas v. Mahomed Kasim, 3C. W. N. 33, relied 
upon, 

Khanderao Yeshwant, In re, 15 Ind. Cas. 799; 14 
Bom. L. R. 262; 18 Cr. L. J, 627, distinguished. 

Section 195, Criminal Procedure Code, operates as 
a bar to the trial of certain ¢ffences, and the test of 
the necessity for the grant of sanction is the 
character of the offence and not of the offender; 
once the bar imposed by section 195, Criminal 
Procedure Code, to the trial of an offence 
has been removed, the Magistrate before whom 
the trial takes place is not barred frcm issuing 
process against and trying persons who hare 
not been specifically named in such a sanction 
under section 195, Criminal Procedure Code, or 
in an order under section 476, Criminal Procedure 
Code, as the case may be. [p. 1007, col. 1.] 


Case reported by the Sessions Judge, Lyall- 
pur, with his No. 1309 of 16th December 
1916. > 


GROUNDS.—The learned District 
Magistrate of Lyallpur is of opinion that he 
gan proceed against Ajaib Singh ‘without 
any sanction, It is important that this point 


+ 
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be decided before conviction because after 
conviction, by reason of section 537, Criminal 
Procedure Code, sush an objection cannot 
legally be reised, unless the want of sanction 
has in fact occasioned a failure of justice. 

The Additional Sessions Judge acting 
under section 476, Criminal Procedure Code, 
directed the prosecution of Ganpat Rai and 
Amolak Ram. He did. not direct the prosecu- 
tioa of Ajaib Singh anditis admitted that 
he did not give any sanction for- his prosesn- 
tion. Under these circumstances I am of 
opinion that the charge framed against 
Ajaib Singh is illegal and should be caneelled. 
‘Section 476, Criminal Procedure Code, does 
not contemplate thatthe Magistrate to whom 
the accused are sent for trial is authorised 
to take action against any other accused 
not 80 sent to him for trial. 


Section 195 (b), Criminal Pracaduxe Code, 
directs that no Court shall take cognizance 
of any offence punishable under section 
193, Indian Penal Code, when such offence 
is committed in, or in relation to, any proceed- 
ing inany Court except with the previous 
sanction or cn the complaint of such Court 
or of someother Court to which sush Court 
ig subordinate. There is no sanction by the 
Additional Sessions Judge, nor any complaint 
by that Court against Ajaib Singh. The 
offence’ for which Ajaib Singh is charged 
is abetment of “fabricating false evidence 
which asa matter of facb was produced at 
the trial, so the offence, if any, was committed 

“in, orin relation to, any proceeding in Court.” 
1 forward the proseeding to the Hon’ble 
Judges of the Chief Court with a recommend- 
ation that the charge against Ajaib Singh 
be cancelled. 

Lala Hakumat Rai, for the Accused. 

. The Government Advocate, for the Crown. 


ORDER.—The point for determination 
in this case is whether in the circumstances 
detailed in the referring order sanction 
under section 195, Criminal Procedure Code, 
is necessary for the prosecution of Ajaib 
Singh. It is not necessary to give the 
facts in detail. Suffice it to say that an 
order was passed under section 476,,Oriminal 
Prosedure Code, by the learned Additional 
Sessions Judge of Lahore directing the 
prosecution of Lala Ganpat Rai and Amolak 
Ram for an offence under sestion 466, 
Indian Penal Code. The case. was sent to 
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the District Magistrate, who directed: the 
Police to make an enquiry into the allega- 
tions and to prepare the case for trial. 
This the learned District Magistrate was 
competent to do undergestion 476 (2), Crimi- 
nal Procedure Code. As a result of this 
enquiry the Police reported that Ajaib 
Singh had instigated the offence committed 
by the persons above named, Ajaib Singh 
was accordingly summoned to appear before 


‘the District Magistrate, who directed - his 


arrest and proceeded to try him jointly 
with Ganpat Rai on charges under sections 
198 and 198/109, Indian Penal . Code. 
At the instance of Ajaib Singh the learned 
Sessions Judge (Mr. Harris) referred this 
case to this Court with a recommendation 
that the proceedings against Ajaib Singh 
be quashed, on the ground that they were 
bad for want of sanction under section 195, 
Criminal Procedure Code. The case. was 
referred to a Division Bench owing to a 
confiict of authorities and we have heard 
Mr. Hakumat Rai on behalf of Ajaib Singh 
and the learned Government Advocate on 
behalf of the Crown. Against Ajaib Singh 
the allegation is that he instigated fabrica- 
tion of false evidence ata time- when 
there were no proceedings whatsoever in 
any Court. The Police were at that time 
making an enquiry into the circumstances 
that. led to the murder of one Sazawar, 
and the objest of this fabrisation was to 
prepare an alibi for one Budha, According to 
Jagat Chandra Mozumdar v. Queen-Empress (1) ` 
and Putiram Ruidas v. Mahomad Kasem (2),an 
offence committed in ‘such circumstances, 
that is, during a Police enquiry and before 
any proceedings had been taken in Court, 
did. not. require sanction under section 195, 
Criminal Procedure Code. To some extent 
this view is supported by Noor Mahomad 
y. Katkhosru (3) as well ‘as by Emperor 
v. T'abarak Zaman Khan (4), cited by Mr. 
Bevan Petman. On the other hand Khanderao 
Yeshwant, In re (5) is a case which appears 
to scme extent to be in conflict with the 


26 C. 786; 3 C. W. N. 491; 18 Ind. Dec: (x. 8.) 
119 

3 30. W.N. 33. © 

(3) 4 Bom. L. R. 268, 

(4) A. W. N. (1907) 288; 80 A. 52; 4 A. L. J. 790; 6 
Or. L. J. 896. 

(5) 15 Ind. Cas. 799; 14 Bom. L. R. 862; 130r. L, 
J. 527. 
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decision referred to above. lt can, however, be 
distinguished, inasmuch as the offence under 
consideration in that oase was one under 
section 211, Indian Penal Code, while in 
the present case the offence falls within 
the purview of section 195, Indian Penal 
Code. In any event in our opinion the 
view taken by the Caloutta High Court 
is correct and we accordingly hold that 
sanction is not; necessary for the prosecu; 
tion of Ajaib Singh in this case. 

It also seems to us that the learned 
District Magistrate was justified in the ac- 
tion he took, inasmuch as under section 
476, Criminal -Procedure Code, the com- 
plaint had been made to him of an 
offence, Under section 475, sub-clause 2, 
Criminal Procedure Code, the learned District 
Magistrate was- empowered to make an 
enquiry either by himself, or through the 
Police in the first instance, and if, ih 
the course of this enquiry it transpired 
that persons other than those already 
arraigned before the Court were concerned 
in the -offence, or an offence disclosed by 
the facts stated, the said District Magis- 
trate was perfectly justified in issuing process 
against and trying such persons. Section 
195, Criminal Procedure Code, operates as 
w bar to the trial of certain offences, and 
the tést of the necessity for the grant 
of sanction is the character of the offence 
and not of the offender; once the bar imposed 
by section 195, Criminal Procedure Code, 
to the trial of an offence bas been removed, 
the Magistrate before whom the trial takes 
place is not barred from issuing process 
against and trying persons who have not 
been specifically named in such a sanction 
under section 195, Criminal Procedure Code, 
or in an order under section 474, Criminal 
Procedure Code, as the case. may be. We, 
therefore, direct the return of this case to 
the District Magistrate who will dispose of 
the same in accordance with law. 


Revision rejected. 
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PATNA HIGH COURT. 

CO RIMINAL Revision No. 8 or 1917, 
May 2, 1917. 
Present:—Mr. Justice Mullick. 
RAM NIGAH SINGH—Pertitioner 
versus 


EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Aet V of 1898), ss. 476, 
195—Mutation application, dismissal of, by Deputy 
Collector—False claim—Succeeding Deputy Collector, 
whether competent to sanction prosecution for offence 
ander Penal Code (Act XLV of 1860), s. 209—Juris- 
diction. 

One R. applied to a Land Registration Deputy 
Collector for mutation of his naine in the place of 
one §. whom he alleged to be dead, but an applica- 


. tion purporting te be on behalf of S. was also made 


to the Deputy Collector stating that she was alive. 
The mutation application of R. was dismissed on 
16th December 1916, in the absence of both R. and 
8. On 16th March 1916,an application purporting 
to be on behalf of S. was made to the successor of 
the Deputy Collector by whom the mutation appli- 
cation was dismissed, praying for sanction to 
prosecute R. for an offence under section 209, Indian 
Penal Code, and he recorded an order under section 
476, Criminal Procedure Code, directing tho pro- 
secution of R.: 

Held, (1) that the Deputy Collector had no jurisdic- 
tion to make the order as he had no judicial proceeding 
pending before him in the course of which the offence 
under section 209, Indian Penal Code, could he said 
to have been brought to his notice; [p. 1008, col. 1.1 

(2) that the proper course would bavo been to give 
sanction under section 195, Criminal Procedure Code. 
[p. 1008, col. 1.] ° 

Criminal revision against the order of the 
Deputy Collector, Chapra, dated the 20th 
of March 1917, 

Mr, Batkunth Nath Mitra, for the Peti- 
tioner. 

JUDGMENT.—One Musammat Sakla was 
tbe recorded proprietor of the properties 
of her deceased husband Diloo. On the 
29th of September 1916 the petitioner 
Nigah Singh applied to the Land Registra- 
tion Deputy Collector Mr. Molieod Smith 
for the substitution of . his name for that 
of Sakla in respect of the property of Diloo 
Singh, in consequence of the death of Sakla. 
An objection was put in by a person who 
claimed to be Sakla Koer herself, although 
the petitioner maintained that she was one 
Ramraji Koer. The mutation application 
was eventually dismissed on the 16th of 
December 1916, because neither party 
appeared before the Deputy Collector. 

On the 16th of Marsh 1917 a petition 
alleged to be filed on behalf of Musummat 
Sakla Koer was made to Moulvi Saiyid 
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Mubammad Masud, the officer who had 
succeeded Mr. McLeod Smith as the Land 
Registration Deputy Collector, for sanction 
to prosecute Nigah Singh for an offence 
under section 209, Indian Penal Code. 

On the 20th of March 1917 the learned 
Deputy Collector recorded an order under 
section 476, Criminal Procedure Code, direct- 
ing the prosecution of Nigah Singh. The 
present petition is made against that order. 

Now it is quite clear that the learned 
Deputy Collector had no jurisdiction to 
make the order. The land registration 
proceeding ended onthe 16th of December 
1916, and on the 20th of March 1917 
Moulvi Saiyid Muhammad Masud had no 
judicial proceeding pending before him in 
the course of which the offence under section 
209, Indian Penal Code, can be said to have 
béen brought to bis notice. The proper 
persan to have taken proceedings under 
section 476, Criminal Procedure Code, was 
Mr. MoLeod Smith himself. Moulvi 
Saiyid Muhammad Masud would also have 
been competent to direct a prosecution if 
the proceedings had been pending when be 
tock over charge from Mr. McLeod Smith, 
but that was not the case. The applica- 
tion, made three months after the dismissal 
of the mutation proceedings by the opposite 
party, cannot be called a judicial proceed- 
ing institnted before the Deputy Collector; 
nor can it be said that the application 
was a judicial proceeding in the sourse 
of which the offence was brought under 
the notice of the learned Deputy Collector. 

Tf it is a fact that Musammat Bakla 
Koer was alive at the time when Nigah 
Singh made the mutation application, it is 
difficult to see how Nigah Singh can plead 
bona fides and 1 agree that the circumstances 
required some action on the part of the 
Deputy Collector, His proper course was 
to give sanction under section 195 and not 
to proceed under section 476, Criminal Pra- 
cedure Ccde. 

The order directing the prosecution under 
section 476, Criminal Procedure Code, is, 
therefore, set aside, 


Order set aside. 
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PUNJAB CHIEF COURT. 
Criminal Revistov No. 1472 or 1916, 
February 10, 1917. 
Fresent:—Mr, Justice Chevis. 
RAM RICHPAL —Coxvice— PETITIONER 
versus ih 
EMPEROR — RESPONDENT, 

Companies Act (VI of 1882), s. 75—-Failure to hold | 
general meeting within sia months of Memorandum of 
Association being registered — Offence~-Act, repeal of, 
effect of. $ 

An offence punishable under an Act and committed 
while tho Act is in force cannot be punished after tho 
Act is repealed. 

Where after the repeal of the Companies Act of 
1882, the accused was convicted of not holding a 
gencral meeting within six months of the Memo- 
randum of Association being registered, under sec- 
tion 75 of that Act: 

Held, that the conviction was bad and must be 
set aside. 

Petition for revision of the order of the 
District Magistrate, Ludhiana, dated the 13th 
June 1916, affirming that of the Magistrate, 
first class, Ludhiana, dated the 19th February 
1916. 

Mr, Ganga Ram, for the Petitioner, 

JUDGMENT.—The petitioner Ram Rich- 
pal has been convicted under section 75 
of Act VI of 1882 and fined Rs. 32, The 
offence of which he has been convicted is 
that he and other Directors of a Company 
did not hold a general meeting within six 
months of the Memorandum of Association 
being registered. 

>t was urged inter alia before the Dis- 
trick Magistrate that the conviction could 
not stand as Act VI of 1882 was re- 
pealed before this prosecution started. But 
the District Magistrate overruled the conten- 
tion, holding that an offence punishable under 
an Act and committed while the Act was 
in forced could be punished after the Act 
was repealed. : 

I think this view is wrong. When the 
Act is no longer in existence, I do not 
understand how .there can bè any con- 
viction under it. The section in questions 
says, “every Director shall be liable.’ But 
when the Act is repealed the liability ceases. 

Apparently there is no sach penalty under 
the new Act, see section 77 of Act VII of 1913. 

I accept this application and reversing 
conviction and sentence, I acquit *the peti- 
tioner and order the fine, if paid, to be re- 
funded. 

Reviston cecepted, 


“Jenb or to be payable 


GENERAL [DEX 


VOLUME XLI—1917. 


sewn te a TIS Coie! 


ABANDONMENT (82 
ABATEMENT or APPEAL 430, 730 


ABWAB— Regulation F of 1812, S. 8, construction 
of — Rent, meaning of. 

In a kabuliyat executed in the year 1883 in respect 
of a patni tenure, the rent was fixed at Rs. 3,315-4-0 
and in a subsequent clause it was stipúlated 
by the tenant, “besides this I shall continue -to pay 
in the month of Bhadra every.year the sum of Rs. 15 
as the mamuli for the Jswar Thakur idol) at your 
house.” Inthe details of instalments, the said sum 
of Rs. 15 was not included. The sum of Rs. 3,315-4-0 
was referred to throughout the kabuliyat as 
the.rent, ard the Rs. 15 was neither described nor 
treated as part of the rent in any part of the 
kabulipat: 

Held, that the sum of Rs. 15 could not he 
recovered by the zemindar, as it was an abwab and 
was not intended by the parties to form part of the 


occupation of the land. 

Per Chatterjea, J—Kven assuming that the eum 
of Rs 16 did form part of, the consideration for the 
use and occupation of the land, it was not recoverable 
under Regulation V of 1812 as it did not form part 
of the rent, nor was it treated by the parties as 
part of the rent 

The concluding portion of section 3 of Regulation 
V of 1812 docs not mean that the Court is to 


enforce payment of every sum which is not indefinite ' 


and which may have been specifically sgreed upon 
between the parties, but itis only the rent, and Lot 
any other item, though neither indefinite nor 
arbitrary'and though agreed upon to be paid in the 
written engagement of the tenant, which can be 
recovered under the Regulation. 

The interpretation of section 8 of Regulation V of 
1812 by the Full Bench in thé case of Radha Prosad 
Singh’v. Bal Krwar Koeri, 17 6.726 at p. 759; 8 Ind, 
Dec. (x. 8) 1026, adopted. 

Per Chatterjea, J.—As regards the question whether 
an additional sum ( claimed by the landlord) under a 
kabuliyat is or is not an abuab there is no difference 
between a ryoli holding anda permanent tenure. 

For the purpose of deciding whether a certain 
sum ‘specHied in a kabuliyat is or is not an abab, 
every consideration for u lease is not necessarily 


‘rent’ within the meaning of section 3 of Regulation. 


Vol 1812. 


in respect of the use and- 
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The fact that a certain item is dealt with in a 
kabuliyat in a separate c'anse or that it is nut. 
included in the instalments of rent specified, has an 
important bearing upon the question of the intention. 
of the parties to the kabuliyat, as to whether the item 
is or is not rent. 

- Per Sanderson, C. J.—Whether a particular sum 
specified in a lease or agreed to be paid by the 
tenant is or is not an abwab, must depend upon the 
proper construction of the contract made by the 
tenant and if upona fair interpretation of the 
contract if can be seen that a particular sum is 
specified in the contract or agreed to be paid as the 
lawful consideration for the use and occupation of 
the land, i. e, if it is really part of the rent although 
not described as such, the landlord can recover it, 
C Bersoy SINGH v. KRISHNA BEHARI Biswas, 21 C. 
W. N. 959 561 


ACCUSED, examination of, object of. 

The object of examining an accused person is to. 
afford him an opportuiliby of explaining away 
evidence against him. Each point appearing in 
evidence should be put to the accused and he. 
should be invited to offer his explanation or comment 
on it. Anything inthe nature of cross-examination 
should be avoided. U B Naa San NYEIN v. EMPEROR, 
83 U B R. (1917) 3; 18 Ok. L. J. 774 150 


ACT, repeat of, effect of. 
An offence punishable under an Act and committed 


while the Act is in force cannot be punisbed after the 
Act is repealed. P Ram RICHPAL v. EMREROR, 18 


“ 


Cr. L. J. 896; 41 P. W. R. 1917 Cr, 1408 
ACTS—GENERAL, 
ACT 1859—XIII. See Workman’s Breacn or 


CONTRACT ACT. 
J860—XLYV. See PENAL Cops, 
1863—XX. See Ruvicgtous ENDOWMENTS ACT, 
JEB5—III. See CARRIERS Act, 
1869—1Y. See Divorce Avi, 
J8S70—VII. See Court Frees Act, 
J870—XXI. See HINDU WILLS ACT. 
Is71—I. See CATTLE Trespass Acer. 
1871—LX. See LIMITATION Acr, 
1872—I. See Evinence Act, 


CUME 
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ACT 1872—IX. See Contract Act, 

1872— XV. See OHRISTIAN MARRIAGE ACT. 
1877—I. See Srecivic Renrexy Act. 
1877—XV. See LIMITATION Act. 

1878—XI. See ARMS Act 

1879— XVIIL See LEGAL PRACTITIONERS ACT. 


E 


Act, 


1882—IT, See TRUSTS ACT.. 

1882— IV. See TRANSFER OF PROPERTY Act. 
1882—VI See Companins.Act, _ 
1852—XIV, See Civit PROCEDURE Oopr: 


aaa 


1890 — IK, See RAILWAYS Act. 
1890 — XI. See PREVENTION ‘or ORUBLTY TO 


ANIMALS ACT. 


18983—IV. See Partirion Act, 

1894—I. See LAND Acquisition Act. 
}896—XIL See Excise Act. 

IS97—X, See GENSRAL CLAUSES Aci. 

189S - V. Sze ÜRIMINAL PROCEDURE ‘Cops. 
189)—If. Sze STAMP ‘Act.’ . 
1903 I. Seg. VALIDATION Act. 
1907 — ILI. See PROVINCIAL INSOLVENCY ‘Act. 


aad i Ni | 


1908—IXK, See LIMITATION Act. 


ere 22. 21993 BSS See REGISTRATION ACT.: | a 
Brr “1909 - IV, See WHIPPING Act. : ag aan 
mor I918— VI, See MUSSALMAN WAKE - Vattostine 
TT ÄGE, aber L aL 
19:3 —V IÍ. See: COMNPANIES-ACT. wee 


cE 


` 1914—Y]! See PROVINCIATL SHAUL Causes Cov RTS: 
JIE 8° (AMBNDMENG ) Act. - 
~~ 1916 -V. See Ixcone Tax: (AMENDMENT) ACT, 


ACTS - (LOCAL)~BENGAL. 


1859 “Xf, See BENGAL LAND REVENUE SALES 


ACT. 


1866 -—LY. See CALCUTTA POLICE Aor 
1870—VI. cee BENGAL VILLAGE UBOWKIDARI Act. 
wie 1875 V, See BENGAL Survey Act. 
IS7TG—VIE. See Laxp REGISTRATION Act. 
mi JMSO— IN, See BENGAL OUxss Act. 
1834 — 111. See Bencan MUNICIPAL ACT. 
1885 -VILL See BENGAL Tenancy ACT. 


tr 
* 
el 


eri, 





nu 1897 —V. See BENGAL states PARTITION AC, 
16949 — 111, See Cancurra MUNICIPAL Act, 
1908 — VI, See CHOTA NAGEUR TENANGY Act, 


ACTS—(LOCAL)—BIUAR AND ORISSA, 
1913 = 11, See Onrssa Tenancy ACT. 


Ci eee oe 


Vee 


Mrr 


AOTS—(LOCAL)—BOMBAY. 


m 1846—XIJ. See Bomnay Act. 
we J863-—-J[L, See BOMBAY Act. 
Is653—XIL. See SIND Courts Act, 


were, 


we 


ak 


IND: AN. CASES, 


188I—V. See PROBATE AND- ADMINISTRATION: 


1882—XV. See PRESIDENCY SMALL OAvuse 
l Courts Act. 
ow 1836 — IL. See Income Tax Act, 
m | SS97—IX. See PROVINCIAL SMALE Causes Courts 
5 AUG. | 
— J889—VII. See Succession OERTIFICATE Act. _ 
m I890—VIIT. See GUARDIANS AND WARDS Act. 


1998—V. See Orvit PROCEDURE Cope. k 


SeA 
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“ACTS —(LOCAL)—BOMBAY—concld 


ACT IS887—IV. See BOMBAY PREVENTION or GAMBL- 
ING ACT, 
= 1901— 111. See BOMBAY District MUNICIPALITIES 
Act. M 
` ÀCTS—(LOCAL)—BURMA. | 
mm ]1899—I. See BURMA GAMBLING Act. 
ACTS—(LOCAL)—C.P. . 
wee [$98—XI. See O. P, Tenancy Act, 
ACTS—(LOCAL)—MADRAS. 
we— 1865—VII. See MADRAS [RRIGATION-C ESS ACT: 
ve 1884 — IV, Sze MADRAS DISTRICT MUNICIPALITIES 
i ACT. 
—— 1905—III. See Mapras LAND ENCROACHMENT 
ACT. 
wu 1903 — 1, See MADRAS ESTATES LAND Act. 
ACTS—(LOCAL)—PUNJAB, 
w— }887--XVI. See PUNJAB Tenancy Act. 
—— 1887—X VIL. See PUNJAB Land REVENUE Act. | 
«— 1909—X II. See PUNJAB ALIENATION of LAND 
ma ACT. 

—= 19:3-I, See PUNJAB PrRe-EMPTION ACT. ~ 
—— 1914—II1..See PUNJAB Courts ACT, : 3 
AOCTS-—(LOCAL)—U, P. 

tanaman” [R7G6—X VICI. See OuDu Laws Act. 
wanan J]886—-—XXIIL. See OUDH Rent ACT. 
wwe 1901 -JL ` See AGRA Tenancy ACT.. © 
‘——— 1901—111. See U. P Lann Revexvn Act. 
+? sl Dasher g -NA 
| REGULATIONS. aa 
4 a f, z ri - > 
REG 1896—X VII. See REGULATION. 


18 2—-V¥ See REGULATION. 
1Si9—VIII. See Potxt REGULATION.. 
1872— 111. See SonTOAL PARGANAS REGULATION. 


g 


STATUTES. 


1861—24 & 25 Vic. ©. 104. See Hren Courts Acr ; 
1915—5 &6 Geo. VIC 61, See GovsrNMENT oF INDIA 
ACT. 


i ADMISSION of co-party, whether admissible against 


1445 -I See Purti DEMANDS RECOVER: ACT. l 


others, 


` Where several persons are jointly interested in the 
subject-matter of a suit, an admission by any one of 
these persons is admissible not only against himself, 
but also against the others, whether they be all 
jointly suing or sued, provided that the admission 
relates tothe subject- matter in dispute and is made 
by the declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered. 


The admission of one co-plaintiff or cO- -dèfendané 
is not admissible against, another merely by virtue 
‘of his position as a co-party in litigation but because 
of somo privity of title or of obligation which justifies 


Vol. XLI] 


ADMISSION —concld. 


‘the use of the admission of one against the other. C 
-AmBAR ALI v, Luter Ant, 25 0. L, J. 619; 21 C. W. N. 


ADVERSE POSSESSION <. < 845 


wa 





Jungle land—Presumption as to owners pos- 
session. 

Where it is dificult or impossible, asin the cases 
of expenses of jungle land, to ascertain who is in 
actual possession, the presumption in that possession 
follows title. Mere casual acts of cutting wood in 
a large tract of jungle or occasional acts of cultiva- 
tion need not be treated as an ouster of the owner's 
possession, such possession as the property is capable 
of, There must be soms clear assertion of adverse 
title, er some conduct from which may be inferred 
-an intention to exclud> the actual owner. Bab once 
gtis shown that acts of adverse possession were 
committed to the knowledga of the owner, the said 
presumption does not arise. © RATIPAL v. BIPIN 
CHANDRA Cairrers, 40. L. J. 354 89 


of limited interest—Acquisition of mortgugee 
rights by prescription. . Pe 

Where a person has been in possession of land in 
-the open assertion of a definite and specific right as 
mortgagee, it is not open to the owner of the land 
‘to question his right after the expiry of more than 
‘twelve years from the date when such open assertion 
was made within his knowledge or within the know- 
ledge of his predecessor-in-title. © BIHARI v. ADYA 
“Nata, 20 O. 0. 208 862 


Oaster, necessity of, proof of, 39 





~ 





` 





Possession prior to conveyance, nature of— 
- Hindu Law -—Alienation by widow—Reversioners, 
rights of ~Hstoppel—Consideration, refund of, to 
ven lees—Probale and Administration Act (V of 
1581), s. 90-—Alienation, prohibition against. 
- The-defendants who were in possession of certain 
land got a conveyance exscated by a Hindu widow 
in respest of that land which balonged to her hans- 


-band’s estate, on paying a consideration for it. The 
widow was an executrix under tha Will of her 
husband of which she had taken probite. On her 


-leath her daughter institased a suit for the recovery 
of possession of the land on setting aside the cou- 
-veyancs and on the latter’s death her saong, who were 
the revorsionary heirs, continued the suit: ` 

_ Heli, (1) that limitation in favour of the defend- 
ants did not begin to run prior tothe date of the 
conveyance as their previous possession could not 
have been adverse, inasmuch a3 by tha payment 
of consideration to the widow for tha conveyance 
executed by hor, they racogaized thit she hid some 
title tothe land; 


(2) that the fact that the grandsons of the widow 
‘wera aware of the sale and raised no objection could 
not estop them from challenging the legality of the 
sale, bocause at that time they had no right to the 
Property, as their mother was still alive: 


(3) thatazths power of alienation of the widow 
was restricted by ths Will, section 9) of the Probite 
and Administrition Act was n bar to the alienin 
by the widow of the property in suit; 
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(4) thatin the absence of any proof that the 
consideration received for the conveyance was spent 
forthe benefit of the estate no order could be made 
in favour of the defendants fora refund of tho same. 
C CHAIRMAN, Barny Munticipanity r. PRAMATIIA 
NATH MOOKHERJEN 775 
AFFIDAVIT by person who does not know Court 

language, value of. 

An afidavit. as to what was argued in a case, 
sworn by a person who did not know the language in 
which the argument was made, is worthless. | C 
AKIYANNESSA V. ABDUL GANI SADAGAR L 
AGRA TENANOY AOT (IE of 19C1), Ss. 4, 167— Suit 
for share of fruit of grove, whether suit for rent— 


' Jurisdiction— Revenue Courts. 


A suit for the share of the value of tho fruits 
of a grove payable on account of tho grove by the 


tenants isa suit for rent and is cognizable by the 
‘Revenue Courts. A 


RAGHUBIR Rai v, Manuo, 16 A. 
A. L. J. 623 ` 908 
ALLUVION AND DILUVION 682 
APPEAL, (CIVIL)—Court-fee ~Morigage —Redemption 
suit— Preliminary decree écelaring plaintifs right 
to redeem, appeal against—-Decree on accounts, appeal 
against—Consolidation of appeals, 

In a redemption suit the defendant denied the 
plaintiff’s right to redeem and also challenged the 
amount on which redemption was sought. The 
Court held that the plaintiff had the right to re- 
deem and directed that accounts be taken. 
Defendant appealed against this decree, and the 
Trial Courtin the meantime went into the accounts 
and found a certain sum to be due. The defendant 
again appealed, claiming a higher sum: 

Held, that the two appeats should be consolidated 
and considered as one and that the full amount of 
Court-fee should be realised as ‘if the two appeals 
were one appeal. A Latta PRASAD ~v, BHEORAJ 
SINGH, 15 A. L. J. 464; 33 A, 452 .346 
decided without referenc2: to admisaible evi- 
d2nce— Procedure —Remand, 

- Where a District Judge desided an appeal holding 
erroneously thata copy of a chitta, which was ad- 
mitted without objection in the first Court, was not 
admissible in evidence: 

Held, that, as the District Judga had come to his 
conclusions without considering evidence which wis 
legally admissible, the case should bo -remitted to 
him for re-consideration. © JAMINI MOHAN BHATTA- 





‘GHARJER V. NARENDRA MOHAN CHAKRABARTY 7i 


= hearing of—Appellant, daty of, to furnish 

address of respondent 889 
mama Party, addition of 65 
Pleas of inadequacy .of consideration and 
ignorance of pardanashin vendor, whether can be 
raised 957 
918 








, presentation of ? 

Respondent wrongly named, effect of. 
Where in on appealthe respondent was wrongly 

named, the mistake being due toa clerical error in 

the decree appealed against: . 
Held, that the mistake was not fatal. C Gotappt 

Mean v. PURNA Cuanora Dutra, 21 OC W.N. ce 

(+) 
, right of, by persen who ought not to have been 


4 


made party to suit, ' 
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In order that a person may have a right of appeal 
it must be shown that he was adversely affected by 
the decree. 

If a person who ought not to have been made a 
defendant is impleaded as such, he is not a person 
who ought to be allowed to figure as an appellant. 

Por Jwala Prasad, J-—~No person has a right of 
appeal froma decision ubless his interest is pre- 
judicially affected by it. 

Where in a suit for declaration of title to and 
recovery of possession of certain landed property, 
a person in whose favour a contract to sell the 
property in consideration of a sum of money, which 
was alleged to have been received by the plaintiffs, 


was impleaded as a defendant, and the suit was. 


dismissed on appeal and the plaintiffs did not appeal 
to the High Court: 


Heid, that the defendant, with the said contract 
in his favour, had no such interest in the property 
in suit as to entitle him to maintain an appeal. PAT 
NAND Lan Pat v. NARESH CHANDRA Dep, 2 P.L. W. 
108 468 
to Special Judge dismissed jor default — 

Application to re-hear, dismissal of—A ppeal, whether 

lies. ; 

An appeal lies to the High Court from an order 
refusing to re-hear an appeal dismissed for default, 
even though such appeal has been preferred to the 
Special Judge under section 109A, sub-section 2, of 
the Bengal Tenangy Act, in a suit under section 106 
of the Act. CG MANMOTHA Natu Dey v. GADADHAR 
MANNA 751 


Valuation, objection as to—Appellate Coxrt, 
duty of—Civil Procedure Code (dct V of 1808), O. 
VIT, v.11 (b)—-Undervaluation, dismissal for, legal:ty 
of. < 


An Appellate Court should not entertain an 
objection based on undervaluation to the jurisdic. 
tion of the Trial Court, unless, for reasons to bs 
recorded by it in writing, it is satisfied that the 
undervaluation has prejudicially affected the dis- 
posal of the suit on its merits, and the mere change 
of forum consequent on the undervalnuation cannot 
of itself be treated as vrejuditially affecting it. 

In any event the proper courseis not to dismiss a 
suit for undervaluation but to 1eturn the plaint to be 
re-presented in a Court of competent jurisdiction 
where the proper valuation necessitates a change of 
forum, M Narayanr AMMAL V. SECRETARY OF a 
, whether lies against decree passed on com- 
promise entered by Vakil without reference to his 
client 429 
(SECOND)-—Abatement of suit, no issue fram- 

ed as to. 

The question of abatement of a suit, which was 
raised in the written statement of the defendants 
who were substituted in the place of a deceased 
defendant but as to which no express issue was 
framed, cannot be allowed to be ratsed in second 














appeal. C Axryannessa V. ABDUL GANI SADAGAR, l- 





Acguiescence, question of. 
The question of acquiescence is a matter of legal 
inference to be drawn from the facts proved in the 


INDIAN CASES. . 


_MANMATH NATH Mirra 
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APPEAL (SECOND)—contd. 


case and can be taken up in second appeal. P 

Cuonan r, Jas Kacr, 69 P. R. 1917; 108 P. W. R. 

19:7 927 

- Custom or- usage, existence of, whether question 
of fact or ladw—KHuidence. 

A decision that an alleged custom is not ostab- 
lished by the evidence on the record is a decision 
ona question of fact, with which the High Court 
cannot interfere in second appeal. 

But although the question of the existence of an 
alleged custom is a question of fact, the decision 
is liable iv athack in second appeal on the ground 
that irrelevant evidence has been received or that 
relevant evidence has been excluded, or that there 
isno evidence of the alleged custom, or that the 
finding as to the existence of the custom is based 
on legally insufficient evidence, or that the facts 
found do not constituto evidence of the alleged 
custom or that in the determination of the question 
in controversy legal principles or tests have been 
erroneously applied, e. g., that the Oourt has not 
correctly appreciated the essential attributes of a 
custom or has overlooked the distinction between a 
custom and a usage, 





The question whether the facts found in any given 
instance prove the existence of the essential 
attributes of a custom or usage or whether a custom 
is reasonable and valid, is a question of law, which 
may be discussed in second appeal. But the mere 
question ofthe sufficiency of the evidence adduced 
to establish a custom isnota ground of second 
appeal © KAILAS CHANDRA Durta v. PADMA 
KısHnoRE Roy, 25 C. L. J. 613; 21 C. W. N.972 659 
Error of Judge in criticising evidence 

of witness on wrong fooling. 

Where the Judge ofthe lower Appellate Court 
stated in his judgment that only one of three material 
witnesses wasexamined whereas, as a matter of 
fact, all the three were examined: 

Held, that the error of the Judge in criticising the 
evidence of one of the witnesses onthe footing that 
the other two had not been examined went to 
nullify his decision based upon the evidence of that 
witness. © Baropa Prosan Ror Caowpnury ~. 
456 


Objection as to place of suing, when to be 





taken. 

No objection as to the place of suing can be taken 
for the first time in second appeal PAT Kas KUNAR 
SINGH v, Ras Keswar KOERI 161 

Plea in law, whether can be taken for first 





time, 

A plea in law which goes to the root of the plaint- 
iff’'s claim and arises on the facts found by the lower 
Appellate Court and is not affected by any facts out- 
side those findings may be taken for the first 
time in second appeal, N BSURAJMAL v. PANDHARI, 
13 N. L. R. 98 < 45 
, Revision. 

Where a second appeal is preferred but does not 
he under the law, it can nevertheless be treated’ as 
an application for revision. © Buaawatt PRASAD 
SINGH v Govinp Dat, 40. L. J, 574 125 
Substantial error or defect in procedure 


163 








ca 


Vol, 3 LI] 
APPBAL (SECOND)—coneld. 





Wajib-ul-arz, fi iding of fust basal on iater- 
pretation of, interference with. 


A finding of fact based on a totally unwarranted 
reading of a passage inthe wajib-ul-arz of a villago 
is liable to be set aside in second appeal. P Sant 
SINGH Vv. Fraveu, 64 P. W. R. I917 7355 
APPRECIATION or BVIDSNOE, Aether ‘point of 

law,’ 

Appreciation of the value of documentary evidence 
is not the same as a misconstraction or misinter. 
pretation of a document, and does not involve 4 
question of law. P Buagwant SINGH v. NARINJAN 
Sincu, 129 P; W. R, 19.7 781 


APPROVER, material corroboration of statement of, 

` necessity of—Corroboration, material and geaeral— 
Accused found in company of approver’ shortly after 
commission of crime—Presu nption. 


There is a difference between general and material 
corroboration of an approver. Whatis required is 
material corroboration, and by it is meant the 
evidence concerning pirticipation of his companion 
in committing the crims. Being found in the com- 
pany of the approver shortly after a dacoity is very 
strong indication of fellowship in the crime. P Sanat 
SINGH t. EMPEROR, 21 P. W. R. 1917 Cr; 18 Cr L. 
J. &52 820 


ARBITRATION axp AWARD—Roz2presentative of 
party to reference, whether can enforce award. 


` A proceeding for the purpose of setting aside an 
execution sale was compromised and the matter in 
dispute was referred to an arbitrator, who.made an 
award by which he directed thit the judgment- 
debtors, whose property was sold, should pay a 
certain sum in cash to the other party within twenty 
days of the date of the award to have the sale cancel- 
led. In a suit for possession of the property by the 
< plaintiffs, who acquired it from the judgment-debtors 
snbsequent-to the award: 


Held, that in order to get the bencfit of the award 
the plaintiffs must prove thab.the condition which 
the arbitrator stipulated had been complied with. c 
Ral OUHANDRA MANDAL v. BAGHUNATH DaraparR 243 
ARMS ACT (XI or 1878), 8.19 (b)—Gun found in 

room of joint family house accessible ta many ~ 

Offence. . ` 

Where the place in which an incriminating article 
is found is ona to which several persous have equal 
rights of access, it cannot be said to be in the 
possession of any one of them, 


A gan was found in an abandonad room of a joint 
family house belonging to three accused, who wore 
all adults and who, as joint members of the family, 
managed the affairs of tha joint family and exercised 
equal rights The house was not onclozed by any 
fence or wall and the room was accessible from 
outside: . 


Held, that the acensed could not ba convicted 
under section !9.'b) of the Arms Act. C SUDHANYA 
BAWALI vw EMPRROR, 21 C, W, N. 839; 18 Cr. L J. 
"781 157 
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AWARD laying down scheme of management— 
Decree, whether can be altered by majority 738 

BENGAL CESS ACT (IX B. C. or 1880), 5. 20 fa)— 
Laind entered in Part Iof Road Cess Relurn as malik’s 
land ~ Rent, suit for, maintainability of. 


Where any holding, estate or tenure in respect of 
which a Return has been made is entered by the 
maker of the Return in Part Tof tho Road Cess 
Return, he is precluded from suing for any rent 
whatsoever, in respect of any land, holding or tenure 
forming part of the estate to which the Return re- 
lates, unless it is proved that the holding or tenure 
the rent of which is sought to be recovered was 
created subsequent to the lodging of the Return. 
PAT JUGAL Kiseorse SAHALU HANUMAN Manton, 2 
P. L. W.38 401 


S, 20 (b`, applicability of—Bhaoli land. 
Section 20 tb) of the Rengal Cess Act does not 
apply to bhaoli batai holdings. PAT UPENDRA LAL 
Misra v Moti Tiaxvr, 2 P. L. W, 35; 2 P. L.J. I 
6 


BENGAL ESTATES PARTITION ACT (V B.C. or 
1897), Ss. 64, 65, interpretation of— Orchard or land 
belonging to one proprietor, meaning of. 

Under the provisions of section 5 of the Bengal 
Estates Partition Act, a Deputy Collector may permit 
one proprietor to retain occupation of the land allotted 
to another upon agreeing to payan annual rent, 
otherwise the section is self-contained. It does not 
read “orchard or land” belonging to one proprietor 
as is read in section 44 of the Act. PAT BARHAMDRO 
Narain v. BADRI NATH l4 


S, 113 ‘c)— Appeal, when to be preferred— 
“Confirming or amending a partition,” meaning of. 
An appeal will lie tothe Board against an order 

making allotment, only when a partition has been 
re-cast and confirmed by the Commissioner. The 
expression “confirming or amending a partition” in 
section 113 (c) of the Act must be taken to mean a 
definite amendment which disposes of the case. The 
amendment and re-arrangements snggested by the 
Commissioner must be carried out before an appeal 
will lie. BRB & O KESAWAR SINGH, In ve, 2 P.L. 
W. 114 580 


BENGAL LAND REVENUE SALES ACT (XI B.C. 
OF 1859)-—-Revenue sale of estate—FIurchaser, right of, 
to revenue-jree lands within the estate. 


The purchaser of an estate at a revenue sale takes 
the estate as created at the time of the Permanent 
Settlement subject to certain well known qualifica- 
ions. 


A purchaser of an estate at a revenue sale (under 
Act XT of 1859) cannot claim lands, which have 
been described in the Record of Rights as revenue- 
free lands and in respect of which no rent was ever 
claimed or renlised by any previous proprietor of the 
estate, merel: because those lands are situate within 
the geographical limits of the estnte purchased by 
him unless he establishes that those lands were 
included in the estate at the time of the Permanent 
Settlement or, in other words, that the revenue was 
assessed on the basis of the assets of those lands. © 
ABDUL RAHMAN Kazi v. BArKUNTA NATH ROY .,.757 
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——— — Ss. 2, 3, Revenue sale, dates in connection with 
—" Arrears of revenue’, meaning of —Collector’s power 
to purchase estate at highest bid, after makinu, bid of 
Re. |. 

Per Curiam.— An instalment of revenue payable 
on account of the January hist, if unpaid, does not 
become an arrear of revenue until the Ist of 
February next following. 

There are three dates ta be considered in con- 
nection with sales under Act XI of 1859. The 
jirst is the kist or instalment date fixed by the 
histiband: of each estate. The second is tho date 
fixed by the Board of Revenue for each district as 
the latest day in each quarter for payment of all 
arrears, and lastly, the date fixed for the sale. The 
question whether an instalment of payment remain- 
ing unpaid constitates an arrear of revenue within 
the meaning: of section 2 of the Actis a question 
of law and- cannot, therefore, be decided by the 
statement of a witness that it was an arrear of 
revenue within the meaning of the Act. C AMRITA 
Lait Roy v, SECRETARY oF STATE 458 


Ss. 6, 7 458 


Ss. 33, 58,6, 7—Revenue sale, dates in con- 
nection with —“‘Arrears of revenue’, meaning of — 
Collector's power to purchase estate at highest bid, 
ajter making bid of Re. 1—Notices under ss. 6 and 7, 
whether can be issued by Sub-Deputy Collector for 
Collectors—-“Ground declared and specified,” meaning 
of—Non-service ofnotice under s. 7, whether invali- 
dates ‘sale—Finding of fact or law. 

- Per Chatterjea, J. (Newbould, J., dissenting). Under 
section 68 of Act XI of 1859, the Collector having 
made a bid of Re. 1 cannot afterwards purchase the 
estate on behalf of the Government at the highest 
amount of the bid made by another bidder. 

The purchase of an estate so made by the Oollector 
is in contravention of the provisions of section 58 
of the Act and cannot confer a legal right on the 
Government under the purchase. Therefore, the 
proprietor can recover the estate by 'a suit in 
the Civil Court brought for the purpose, even though 
in his grounds of appeal tothe Commissioner such 
an objection to the sale was not specified. 

. The words “unless such ground has been declared 
and specified” in section 33 of Act XI of 1859 do not 
include the reasons for the ground. Therefore, where 
an objéction to a revenue sale was taken in an 
appeal to the Commissioner, on the ground that the 
purchase by the Collector under section 58 of the 
Act was illegal, the same objection may be taken 
in the Civil Court though the reason given for if in 
the appeal may notbe the same as that which is 
urged in the suit 

Where an estate being put up to auction under Act 
XI of 18359, the pson of the Collector made a formal 
bid of Re. t on bshalf of the Government in the 
presence of tho Collector, who did not forbid it: 

Held, that asthe Collector allowed his peon ta 
make the bid of Re. 1 it must be taken to ba 
his bid, and whether ib was a mutter-of form or nat, 
the legal consequenc3 mast onsue, so that the 
Collector coull not purchase that estate on behalf 
of the Government under section 53 of the Act at 
the highest hid made by another bidder, 
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Quvre,—Whether notices of sale under Act XI of 
1859 issued and signed by the Sub-Deputy Collector 
“for the Collector’ invalidate the sale? 

Quevre.—Whether nonu-service of notice under sec- 
tion Tof the Act is not a material irregularity 
in the conduct of the sale so as to invalidate the sale? 

Per Newbould, J—Where an estate is put up to 
auction under Act Xi of 1859, the commencement 
of the bidding according tothe usual practice with 
a bid of Ke. | for Government does not prevent 
the Collector from taking advantage of the pro- 
visions of section 68 to purchase the estate on 
behalf of the Government at the highest bid made 
by another bidder. ` 


There is a sufficient compliance with the pro- 
visions of the Act if the Collector or other authorised 
officer sottles or directs that notices of sale under 
sections 6and 7 of the Act should be issued and the 
notices ure signed on his behalf by the subordinate 
officer to whom the duty of signing them has been 
delegated. Where such notices were signed by a 
Sub-Deputy Collector “for the Collector’, a legal pre- 


sumption arises that the issue of the notices was 
directed by the Collector. C Amrita Lau Roy v. 
SECRETARY OF STATE 458 


~= — S. 37—“ Protected interest’—Tank existing 
prior to lease. 
A tank existing prior to the defendant's lease is not 
a “protected interest” within the 4th exception to 
section 37 of Ack XI of 1859. © AKIYANESSA v. 
ABDUL GANI SADAGAR i 


—§. 58 ; 458 

BENGAL MUNICLPAL ACT (IIT B. C. oF 1884), 
Ss, 237, 288, 240-—~‘‘Hrect or ve-erect a building”, 
meaning of—Pulling down and again putting up 
balcony, whether constitutes re-erection. 

The words ‘ erect or re-erect” in section 240 of the 
Bengal Municipal Act do not necessarily mean build 
or re-build an entire house from its foundation. The 
question whether there has bsen an erection or re- 
erection depends upon the circamstances of each 
ease. It is a question of degree. : 





Pulling down and then putting up the whole cfa 
balcony is not a re-erection within the meaning of 
sestion 240 of the Bengal Municipality Act. PAT 


CHAIRMAM OF GAYA MUNICIPALITY v. Baam Lac 
Gupta 2 P. L.W. 180; (19.7) Pat. 838 713 
— §, 240 713 





BENGAL SURVEY ACT (V_B.) C. oF 1875), S 62, ar- 
plicability of —Suit for declaration of title and con- 
jfirmation of possession. 

Ifa plaintiff, suing for declaration of title and 
confirmation of possession or, in tho alternative, for 
rəcovery of possession of land which has been the 
subject of survey proceedings, has been in possession 
all along and has never been dispossessed, then the 
suit is one for declaration of title and confirmation 
of possession and section 62 ofthe Survey Act is a 
bar to the suit, provided the proceedifgs of the 
Assistant Superintendent of Survey were otherwise 
regular. Vut if there has been dispossession of the 
paintiff since the decision of the Assistant Superintend. 
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ent of Survey, then the suit is one for declaration of 
title and for recovery of possession io which the 


Survey Act has no application. PAT eon y 
6° 


KOER v. SHeou MAHARAJ 
BENGAL TENANCY ACT (VIII B.O. of 1885),S. 
23 --Raiyat, right of, to cut and appropriate timber. 
A tenant prima facie has the right to fel the 
timber growing on the land so as to put the holding, 
on which the tenant has aright of occupancy, to the 
best use as an agricultural holding, If the landlord 
alleges a custom depriving the tenant of that right 
he must prove that custom. 


The timber of trees felled by the tenant in exercise ` 


of his right belongs to the landlord, apart from any 
special custom entitling the tenant to appropriate 
the same. The burden of proving suvh special custom 
is on the tenant, i 

The right of an occupancy raiyat to fell trees grow- 


ing on the holding is not affected by, and is a totalfy ` 


different right from, the right to appropriate the 
timber when so felled. N 
Where on the failure of an occupancy raiyat to 


prove a special custom entitling him to appropriate . 


the timber growing on the holding, the lower Court 
granted n perpetual injunction to the landlord 
restraining the tenant from cutting down and 
appropriating the trees growing on the holding: 
Held, that the injunction granted was much too 
wide and that the landlord’s right would be amply 
protected ifa simple declaration were made that the 
tenant was not entitled to appropriate any tree 
felled by him and growing on any portion of the 
land held by him as tenant of the plaintiff 
landlord. C MEYOA LALL GHOSE v. GOBINDA SUNDER 
BINHA CHOWDHURY 679 


— $s. 40 (5), 188 —Appeal by only some of the 
Landlords, 
Code Act V of 1968), O. XLI, r. 4, | Pas 
Though an application for commutation of rent 

under section 40 of the Bengal Tenancy Act must be 

made under section 188 of the Act, by all the land. 
lords together, or by an agent on their behalf, yet 
there is no such restrictionin the case of an appeal 
in which the procedure followed is that which is laid 
down in Order XLT, rule 4, Civil Procedure Code, 
1996 B R B Å O Inre Buspar Manto, 1P. L. W. 
578 787 


— S, 4, upplicability of, to under-raiyat holding 
at produce rent—-Lease, construction of ~Tenant 
undertaking to deliver paddy und on default tts 
price, liability of. 

Where under a contract of tenancy-an under- 
raiyat undertook to deliver to the landlord a certain 
quantity of paddy as rent for each year and on 
default, to pay to the landiord Rs. 20 as the price 
of the paddy with damages and costs: 








Held, that as the under-ratyat did not hold at a: 


money-rent but at produca rent, section 48 of the 
Bengal Tenancy Act had no application to the case- 
The expression “holding ata money rent” in- section 
48 of the Bgngal Tenancy Act refers not only to the 
landlord, but also to the under-razyat so that that 
section applies when both the raiyat and the under- 
raiyat hold their respective tenancies ut a money- 
yout. C KAMARANDI v, Moxxoginy Dasya 373 


whether matntainable—Civil Procedure’ 
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— Ss. 49 (b),85, suB-secs (2), (8)—Under-ryoti 
lease for more than nine years created prior to Act, 
avhether becomes invalid after expiry of nine years 
fiom passing of Act. ` 
A sub-lease for a term exceeding nine years, grant- 

ed by a ryot prior to the passing of the Bengal 

Tenancy Act, does not become void after the expiry of 

nine years from the passing of the Act, but remains 

valid and operative as against the ryot, who, therefore, 
has no right, ‘before the term of the sub-lease hag 
expired , to eject the under-ryot under the provisions 
of section 49 (b, Bengal Tenancy Act. C Mia 

RAJA PATWARI v Ram Kumar Dg $46 

S. 50 (2), presumption under, whether 
applies to holding where abatement has been allowed 
for lands gone out of cultivation. 

Section 60 :2) of the Bengal Tenancy Act applies to 

a holding. held ata certain rate in which abatement 

has been allowed in respect of portions of the holding 

which have gone out of cultivation, if the abatement 
bears to the whole rent- the same proportion that 
the land given up does to the whole area. © Geny 

SHEIKH v. TARAMANI 259 


-———— § 60, cu, (2), presumption under, whether 
- arises where there has been alteration in holding— 
Rent receipts, tenant, whether bound to produce, 

The presumption under section 50 (2) of the 
Bengal ‘Tenancy, Act may arise even though there 
has been an alteration in the area of the holding. 

Where there has been an increase in the area of 
the holding, but it is found from the landlord’s 
papers that the tenant has held the holding at the 
same rate for twenty years immediately preceding 
the Jandlord’s suit for enhancement of rent, the 
rent cannot be increased except for the excess area 
unless the presumption arising under section 60 (2) 
s rebutted. 


~ 





If the plaintiff-landlord’s own papers prove that 
the tenant-defendant was holding the land at the 
same rent for more thantwenty years before the in- 
stitution of the suit for enhancement of rent, it is not 


. necessary for the tenant to produce his rent receipts 


to prove the same in order to avail himself of the 
presumption under section 50 (2) of the Bengal 
Tenancy Act. C MADHU Supanv, JAMIRUDDIN 767 
Ss 60,105, 103—Fair and equitable rent, 
settlement of—Appeal from decision of Revenue 
Officer— Appeal, second, whether lies to High Court. 


An application undersection 105 of the Bengal 
Tenancy Act was made by the appellant to the 
Assistant Settlement Officer to sett!e a fair and 
equitable rent in respect of the land held by the 
respondents, who contended that they were fixed rate. 
tenants of the land. The Assistant Settlement Officer 
held that the respondents had failed to prove that. 
they were fixed rate tenants and settled Rs 5-10-0 
as a fair and equitable rent. The respondents did 
not appeal to the Special Judge. The appellant 
appealed contending that a higher rent should have 
been fixed, and the Special Judge raised it from 
Rs. 5-10-0 to Rs. 8. In second appeal the respondents 
urged successfully that they were fixed rate tenants. 
The appellants appealed under clause 10 of the 
Letters Patent: 
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Held, that the respondents had no right to bring 
before the High Court in appeal the question whether 
they were fixed rate fenants or nob, as they had not 
appealed to the Special Judge and, therefore, the only 
question which the High Court should have con- 
sidered was the question whether a fair and equitable 
rent had been fixed. 

That class of cases which dirocts that in construing 
section 50 of the Bengal Tenancy Act small variations 
of rent are not to betaken into account does not 
touch a caso where the variation isas muchas six 
annas on an alleged rental of Rs. 2-8-0 per bigha. 
PAT Rasa Stxenv. KISHUN BEHARI LALU, (1917) Pat. 
261 499 


S. 60-—Landlord and tenant—Co-sharer 
landlord, right of, to maintain separate suit for 
share of rent—Registration of co-sharer’s name under 
Land Registration Act (VIIB. C. of 1876), ; 

- A co-sharer landlord who has been duly registered 

under the provisions of the Land Registration Act, 

ig entitled to maintain a separate suib for his share 
of the rent, as under the provisions of section 60 of 
the Bengal Tenancy Act the tenant is prohibited 
from setting up the title of a third party to receive 

the rent sued for. © BAHUPENDRA NARAIN DUTT v. 

MANMOTHA NATH MITTER 859 

S. 6)—Lanillord and tenant —Tenant whe- 
ther can plead that entire rent is not due to land- 
lord registered as 16-annas proprietor under Land 

istration Act. 

Dialer the provisions of section 60 of the Bengal 
Tenancy Act, it is not open toa tenant to plead in 
defence toa snit for rent by a landlord, who has 
baen registered, under the Land Registration Act, as 
the 16-annas proprietor of the land, that the 
entire rent claimed is not payable to the plaintiff, 
but part of it is due to a third person as a co-sharer 
of the plaintiff. C SHYAMA CHARAN Vv. MUSTANIZAR 


BARAMAN 769 











S, 60, object of. | 
Section 60 of the Bengil Tenancy Act must ba strictly 
interpreted, for if it is nob so interpreted, 
the object for uae it ies enacted will n»tba 
‘nad: that object being to coerce 
beac their sana under the Land Registration Act, 
The object is of great importance for the efficient ad- 
ministration of land revenue. PAT HARDAYAL 
Manton v. WAZIR MARTON 97 
— S. Gl—Under-lessee of tenant, whether 
authorised to deposié rent. i 
In an ordinary suit for arrears of rent for parti- 
cular years, the righbi of the parties must be govern- 
el by the terms of the registered document creat- 
ing the lensa, until those terms are varied by another 
revistered document or by a judicial dacision, | 
Under-tenants who have been directed in their 
under-lease to keep down and pay the rent payable 
by their lessor to his saperior landlord are parsons 
authorised to make deposit of that rent under section 
41 of the Bengal Tenancy Act. C Sar PrRazap 
Roy v. SAMARENDRA NATI BOSE 431 
m §, 85, sub-ss. (2), (3) 8 46 
S, §9—Conseni in writing, what is ~Evi- 
dance “Rant voll,” mesning of—Jama wasil baki, 
whether rentroti, 
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Au express consent in writing within the meaning 
of section 88 of the Bengal Tenancy Act does not 
mean a consent which is to bo implied from certain 
documents. 


Therefore the consent, if any, which arises by 
implication from the rent-receipts granted by a 
landlord in respect of a part of the tenure or holding, 
with a knowledge that the tenancy has been sub- 
divided by the tenants, or from jama wasil bakis 
or from road-cesg returns filed by a co-sharar of the 
landlord, cannot bea consent in writing within the 
meaning of section 88 of the Bengal Tenancy Act. 

Such documents cannot be taken as principal 
evidence to prove a consent in writing which doas 
not, in fact, exist; they can only be used as evidence 
of such consent, when it is proved that there was in 
fact an express consent in writing which for some 
reasons cannot b3 produced. 

A jama wasil baki {an annual statement of the 
rents pavable and received from a particular estate) 
is not arenf-roll within the meaning of the proviso 
to section 88 of the Bengal ‘Tenancy Act The rent- 
roll mentioned therein is a jgamabandi—a permi- 
nent document kept inthe estate office or sh2rista 
of a landlord which contains a list of the tenants and 
the rents payable by them and which is kept up and 
amended from time to time. C RAJANI SUNDARI Dassr 
v. Iara SUNDARI DASSI 95 Jl 


S. 103 —Record of Rights, entry in—Declara- 
tion, suit for — Limitation, 

Where thera is a definite challenge to the plaintiff's 
rights by an entry made in the Record of Rights and 
the fact is patent that the piatntiff must have been 
aware of that challenge to his rights, a suit fora 
declaration that the entry is wrong, if brought upon 
that challenge, must be brougitin accordanca with 
the six years’ rale of limitation If, however, in spite 
of the chullenge the plaintiff retains possassion of the 
property, he is nob required to institute any suit 
upon that challengs but may institute a suit at any 
time within six years of any now challenge which has 
the effect of prejulicing his rights PAT Rassi Raw 
v SADHU SARAN Lin, 2 P. L. d. 493 11 
5. 106, siit under —Posszssion —Title, quzs- 

lion of, wheti:r can be gone into, 

Iv a suit und'e section lO6of the Bangal Tenancy 
Ast where th} lispite is batween rival propriztors, 
tha question of | s3session is the only matter that 
should be gəne into As regards other parties’ claim 
tha Court iy not limited to the question of possession. 
C SUuRENDTA KUsHNA Roy Cnoupauay v. Pegy 








MOHAN ROY 623 
—«§ 103. 
Por Mullick, J.—Uadar soction 103 of ths Baaril 


Tenancy Aol there is no sas) | apozal to the Biz? 
Court agiin3st an asasssmanb of fair and oytitible 





rent. PAT RAJA SINGH v. Kisaos Bear Girt, 
(1917) Par. 261 49) 
S. 109 A (2) 754 


amanna 143 (h', sope of—~Assignze of decres for 
arrears of rent, right of, to ex2zcute digez. 
Clauso (A) of saction 143, Baagal Teaaisy Acs, 
forbids the assigaze of a dozrae for arraira of rent 
ta maka any aplication to ox:sato th? dasna, 
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even as a simple decree for money under the Civil 

Procedure Code. C SUDHANYA KUMAR PODDAR v. 

GOURANGA CHANDRA 542 

- 8. 148 A, suit under, by co-shebait, maintaine 
ability of—Co-shebaits, whether co-sharers in 
debutter property. 

Co-shebaits are not co-sharers, but co-worshippers, 
aud a family arrangement arrived at between them 
cannot entitle them to treat the debutter property 
as their personal property and to sue personally for 
their share of the rent payable to the idol. Therefore 
a cò shebait cannot maintain a suit under section '48A, 
Bengal Tenancy Act, for the recovery of a share 
of the rent of the debutter property on the ground 
that by an amicable arrangement arrived at between 
him and his co-shebatts, he is interested in the 

- debutter property to the extent of that share, and 
the other shebaits, who have been joined as pro forma 
defendants in the suit, in the remainder. 

Joint shebaitsare for many purposes joint trustees. 
C Norenpra NATH KUMAR v. ATUL CHANDRA 
BANDOPADHYA 837 


S. 153A—Ex parte decree for rent— Ap- 
plication to set aside, decree, maintainability of. 

An application for setting aside an ex parte rent- 
decree is not entertainable unless it contains a state- 
ment of the injury sustained by the applicant by 
reason of the decree. © Narusu Naryan Roy v, 
MIDNAPORE Zeminvary Co., LTD. 8 
m OAP, XIV. 

The history of judicial] opinion on the question of 
thə effect of the cessation, partial or entire, of the 
interest of a landlerd on his right to enforce reali- 
zation of arrears of rent by sale of the tenancy 

‘under the special procedure of Chapter XIV of the 
Bengal Tenancy Act- reviewed. © SYEDUNNESSA 
KHATUN v, AMIRUDDI, 21.0. W. N. 847; 25 C. L.J. 
629 353 
comer SF 161, 167—Assignment of portion of 
rent payable to landlord tenwre-holder, whether 

-tncwmbrance, q 

The holders of a tenure, who had granted a miras 
(under-tenure of the entire tenure at a permanent 
rent of Rs. 45, sold by a conveyance to the mirasdar 
(under-tenure-holder : their right to receive rent to the 
extent of Rs, 33 out of the Rs. 45 reserved as the 
miras rent, describing itin the conveyance as their 
malikana masahara. The tenure was sold in execution 
of a rent decree and the purchaser brought a suit for 
rent against the mirasdar, claiming the full yearly 
rent of Rs. 45 originally reserved as the miras rent: 

Held, that what was assigned to the mtrasdar by 
the conveyance was a portion of the rent payable to 
the holders of the tenure for the miras and nota 
portion of the tenure itself, and as such the assign- 
ment was an incumbrance within the meaning of 
section i61, Bengal Tenancy Act, which it was 
necessary for the auction-purchaser to have annulled 
by » notice under section 167 of the Act before he 
could avoid it, C BIRENDRA KISHORE v. AHAMUD 
Aut . 687 


è 
meamna, SS, 167 687 
S. 169—Sale-proceeds, disposal of—Applica- 
tion made two months after confirmation of sale, 
mata nan of—Interest, rate of, to be allowed 








Ae 
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to decree-holder—Costs, whether can be recovered 

out of surplus sale-proceeds, 

Anapplication under section 169 of the Bengal 
Tenancy Act made more than two months after the 
date of confirmation of sale is maintainable. 

Where the judgment-debtor disputes the landlord’s 
right to receive interest as part of the sum due on 
account of rent out of the surplus sale-proceeds 
under section 169 (c), Bengal Tenancy Act, the Court 
will determine the dispute and -the determination 
shall have the force of a decree. Interest may be 
added to the sum dueas rent at the statutory rate 
of 124 per cent. per annum. 

The costs of an application under section 169 (e) 
of the Bengal Tenancy Act cannot be added to the 
sum to be deducted from the surplus sale-proceeds. 
PAT RAMESHWAR SINGH v, MUHAMMAD Waiz, 2 P. L. 
W. 97; (1917) Par. 270 4 

Ss. 170, 171—Occupancy holding—Mortgagee, 
ene of, to question collusive decree obtained by 
landlord against tenant for enhancement of rent. 

A mortgagee of an occupancy holding, who has 
after contest been allowed to deposit arrears of 
rent under sections 170 and 171 of the Bengal 
Tenancy Act, has a sufficient interest inthe holding 
entitling him to maintain a suit for a declaration that 
a collusive decree obtained by the landlord against 
the tenant for enhancement of reut is not binding on 
him. PAT Barama Deo Lat v, Sueo Prasan Lat, 
1 P, L, W. 674; (1917) Par, 222; 2 P. L. J. 561 237 
Ss. 171, erroneous order under—Contraci Act 

(IX of 1872), ss. 69, 70—Putni, sale of, tn execution 

of rent-decree—Deposit of decretal amount by dar- 

putnidar — Putnidar, liability of—Injunction, suit 
for—Decree, conditional. 

The landlord of a putni tenure brought a suit for 
arrears of rent against some only of the putnidars 
and obtained a decree, Defendant, a dar-putnidar 
of the judgment-debtors, deposited the decretal 
amount in Court to save the tenure from being sold, 
and was ordered to be put in possession as mort- 
gagee under section 171 of the Bengal Tenancy Act. 
Plaintiff, a putnidar who was not a party to the 
landlord’s suit for rent, brought a suit for a declara- 
tion and aninjunction that his right in the tenure 
was not affected by the order under section 171 of 
the Bengal Tenancy Act, and the Cowt gave him a 
decree conditional on his paying to the dar-putnidar 
his proportionate share of the rent: 

Held, (1) that the payment made by the defend- 
ant fell as ugainst the plaintiff within sections 69 
and 70 of the Contract Act; 

(2) that the condition attached to the decree in 
favour of the plaintiff was not improper. C RAJANI 
Kanta MONDAL v. Lat MUHAMMAD, 21 C. W. N. 628 

242 

wane S, 182, applicability of-—Ryot, widow of, 

holding homestead for residence—Transfer, whether 
permissible. 

A ryot died while in possession of an agricultural 
jote. His widow paid rent to the zemindar for a 
period of two years, and built herself a homestead 
which she used as her own dwelling: 

Held, that the widow must be takento have been 
ryot as regards the homestead, 80 that section 182 of 
the Bengal Tenancy Act applied to it, with the 
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result that except with the landlord’s consent she 
had no right to transfer ib in the absanco of any 
custom entitling her to do so. C lewar CHANDRA 
Dey e MURARI LAT Dorr, 260 L.J 83S ,. 472 
S., 188 » 787 
omen —e SON. LTI, Art. 2 711 
BENGAL VILLAGE CHOWKIDART AGT (V1 B. Ọ, 

ov 1870), Ss. 50, 51~Object and scope of s. 51— 

Chowkidari chakran lands, zemindax’s’ talle to— 

Settlement before resumption proceedings, validity of., 

Chowkidari chakian lands form part of the revenue. 

paying estate within whose ambit they are, situate, 
and the zemindar has a qualified title, ‘thereto. 
Therefore when such lands being vacated ‘by the 
chowkidar pasa into the possession “of the zemindar, 
before they arc resumed and transferred, by the 
Collector tothe zenindar under the ‘provisions of 
the Chowkidari Act, the latter does not become œ 
trespasser and a settlement made by him ‘of those 
lands prior to the resumption proceedings cannot be 
- held to be invalid as against a.person who obtains a 
permanent under-tenure in respect thereof from the 
zemintdar, after the resumption proceedings. 

_ The new estate which vests in the semindar in 
respect of the chiwkidari chakran lands transferred 
to him under the Chowkidati Act isin continuation 
, aud confirmation of his pre- existing interest in those 
lauds. 

The object of section 51 of the Chowkidari Act is 
to maintain the validity ‘of contracts made ‘by the 
zemindar ‘in respect of chéwkidari chakran lands and 
it is immaterial whether such ‘contracts do or do not 
also include other lands which are in no way alfected 
by the resumption proceedings.’ < 

The application of the section cannot. be limited 
to cases where there has cen a contract by the 
zemindar in respect of lańds othér than chowkidari 
chakran lands. © SHB CHANDRA v. SURENDRA 

“UHANDRA 759 
=— §s. 50, 61—Suit by putnidar for possessian 
of chowkidari chakran lahds—Limitation applicable 
—Limitation Act (EX cf 1908), Sel. I, Arts. 142, Lid. 
Article 144 of the Limitation Act applies to the 
suit of a putnidar brought against the zemindar for 
the recovery of ‘possession ¢f chowkidari chakran 
lands transferred to-the lattor under the Chowkidari 
Act, and to ascertain’ When the zemindar’s possession 
became adverse, the Court must find when the lands 
were settled by the zemindar with tenants and when 
those tenants took possession of the lands and 
whether such possession was to the knowledge of the 








putnidar, © MANINDRA CHANDRA NANDI v, RANGALAL. 


` 728 
BOMBAY AOT XI ‘Or 1644, S. B—Rule 44 of rules 


“made tinder a. 3, whether ultra, vircs——Mewas Agents 
* Uourt, conviction by—High Yourts porver~Jurisdic. 
ean peal Reutstor. . 


Rile 44 of the ruleg under ‘section 3 of Act XL of, 


1846 is not ultra vires and under it the High Court of 
Bombay has power -it being immaterial whether the 
power is called appellate or revisioiial—to take cog- 
nizanée of any cayé’ on the petition of a convicted 


party and, if it thinke ft, sénd for the proceedings f 


and pass a fresh decision - 
Therefore, the High Court has jurisdiction to en- 
tortain an appeal, from, 2 convicted person who has 


INDIAN 
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concld. | WE ELR 
been sentenced by a Court of the Mewas Agent to a 
term not: exceeding five. years’ imprisonment, . B 
Nazan MAHOMED v. EMPEROR, 19 Box. L. R. ee 18 
Ce L J. 817; 41 B. 657 -. 041 
BOMBAY ACT (IJL or 1865), S. 1 €69 
BOMBAY DISTRICT MUNICI PALITIES ACT 
(Bom. Acrt- III or 1901), S. 3 (7)— Building— 
Enclosure— Wali— Wire fence, whether building— 
Interpretation of Statute—Bjusdem g genoris. 
A wire fence being neither a ‘wall’ nor an ‘enclo- 
sure is not a building within the meaning of 86C- 
tion 8 (7) of the Bombay District Municipalities Act, 


19913. 


The word “enclosure” nsed in the definition of the 
word “building n section 3 (7) of the Bombay Dis- 
trict Municipalities Act, must be interpreted as 
ejusdem, generis with the preceding words ‘hut’ and 
‘shed,’ that is to say, must be taken to refer to 
some fabric or structure or thing built in the more 
popular acceptation of the word. 7 ‘EMPEROR Ù. 
RANCHODLAL AMRATLAL, 19 Low, L, R. -1; 41 B. 563; 
18 Cr. L. J. 832 656 : 
BOMBAY PREVENTION or GAMBLE ING ACT (LV 

Bom. -vr 1887), Ss, 4 “to 7—Gambling am ‘house 

occupied lemporarily by picnic par ty—Preswmption 

ander s. 7, whether Febultadble. 

The prosumption arising under section 7 of the 
Bombay Prevention of Gambling Act is rebut. 
table. ` fot. de 
> On the occasion of the annual fair at Shuklatirtlia 
some of the accused went there ‘and oéeupied A 
house. In pursuance of a warrant vnder ‘séction 6 
of the Bombay Prevention of Gambling Act, a ‘search 
was made, when the accused were found playing: ‘cards 
and some money also was found which was ‘the’ 
result of- small stakes while playing cards, -Pho 
Magistrate who tried the case, relying upon sedtion 
7 of the-Act, presumed that the house where ‘the 
play was going on was a common gaming housé 
within the meaning of the Act and “convicted thé 
accused under sections 4 and 5 of the Act:: 

Held, that the fact that tho accused occupied the 
house temporar ily; when they were out ‘on a picnic 
party and were playing there for small‘stakes,-was 
sufficient to rebut the presumption’ arising under see. 
tion 7 ‘of the Act that it was “a Common : ‘gaming 


house. B CuiMANLAL MANEKLAL w. EMPEROR, 19 
Bom. L R. 692; 18 OR. L. 2. 865 °> 997 
- BUDDHIST LAW— Adoption, kattima. and ; apdtitiha, 
form of f 749 

, BU RMESE 'Maintonance—Dissolution of 

marriage — — Desertion by wife ; 143 





Property acguwed during marriage—Intaiest : 
of wife, whether-attachable. 

Property acquired during marriage by the hus- 
band becomes tho joint ‘property: of the husband and 
wife unless their earnings aro kept separate and 
distinct, and their respective intorests th such-pre- 
perty are attachable in execution ‘of a decree against, 
oue of them. LB. MAUNG PAN. Hra v Maune Tun 
NYEN poah 410 
LUnDEN or PROOF—Mortgage bond, suit on— 
. Recital, denial of truth of . $ 44 
BURMA GAMBLING ACT (I oF 1899), 5. 4—"Ket", - 
, whether game of mere human „skill: 

The Burmeso game “kèt” is nota game of mere” 


+ 
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human skill within the meaning of section 4 of the 
Burma Gambling Act. L.B Po Ov v. EMPEROR, 8 
L. B. R 529; 18 Or, L. J. 756 133 
CALCUTTA MUNICIPAL ACT (ITI B.C or 1699), 

S. 559, sub-s. ( 8°, Bye-laws framod under, breach 
of—Caleutta Police Act (IV B, O. of 1866), s. 66, sub- 
s. (4) fa), offence under i 129 
CALCUTTA POLICE ACT (LY B. C. or 1866), s 60, 

sub-s, (4) (a), offence únder—Haliulta Municipal 

Act (IH B. C. ef 1899}, s. 559 sabes, (I8¢, Bye-larrs 

framed under, breach of. 

The petitioner, a bnilding contractor who had 
wideriaken the erection of a masonry or brick baild- 
ingand who, undera license of the Caleutta Cor- 
poration undor bye-law 2 ofthe bye-liws framed under 
the provisions of section 559, sub-section (1&) of the 
Calcutta Municipal Act, was authorised to make an 
enclosure ona portion of the public street for the 
purpose of depositing mortar, bricks, cte , thereon, ou 
condilion of his fencing off the portion to be ocen- 
piod with a temporary fence. unloaded and depositort 
during the course of his building operations bricks an 
a foot-path—part of a public street without fencing 
it off by a temporary fence,-and thereby caused 
obstruction in the foot-path for abont six hours: 

Held, that the petitioner had not only committed a 
breach of the bye-law under which his license was 
granted, but had also committed an offence under the 
provisions of section 66, sub-section (4) (a), of the 
‘Calcutta Police Act, 


” Quxve—Whethorsub section (4) fa), introduced into 
section 66 of the Calcutta Police Act by the Ament- 
ing Act IIIB. C. of 1910, overrides or repeals the 
provisions regarding the regulation of obstructions 
‘fo be foundin the Calcutta Municipal Act. C 
Guartes Henry BROOKE v. EMPEROR, 18 Cr. L.J. 
753: £6 © `L. J. 510. 129 


CARRIERS ACT (Lil or 1863), S. 10 —Nolice, require- 
ments and necessity of. 

To maintain a suit for. damages for short delivery 
against a common carrier, a notice of claim under 
section 10 of the Carriers Act must be given to 
the defendant, even though the carrier came to 
know of the claim aliunde within six mouths’ time 
and had no difficulty in tracing the goods 


Where a elauso in a Bill of Lading ran as follows: — 
“No claim of any kind whatsoever in respect of 
the contract shall be valid, unless notice in writing 
shall be given and delivered at the office of the 
Company at Calcutta within six months from the 
date of any default, loss or damage, in respect of 
which such claim arises.” 

Held, that the clause did not in any way limit 
the requirements of section 10 of the Carriers Act 
and was entirely consistent with it. C River 
Sream Navigation Company, Lip. v. HAZARIMAL 
MULTAN AL 919 


CATTLE TRESPASS ACT (I or 1871 , S, 10— 
Seizure of cattle for coercing owner to pay rent for 
grazing, weether offence—Thejt. 

“Per Teunon, J —A lessee of grazing lan ! is entitled, 

under section 0 of the Cattle Trespass Act, to 

impound cattle whoso owners, while obstinately refus- 
ing to’ eome to any arrangement with the lessee or 
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to pay the customary or any fee, ingist on grazing 
their cattle on the lessce’s pasture The faes that 
the lessee may hone that in order to prevent the 
impounding, the owners will make a payment, does 
not make the lessee’s conduct unlawful nor converts 
the seizure of the cattle into an attempt at distraint. 

Per Huda, J.—Such seizure hy the lessee without 
any intention to take ihe cattle to a ponnd for the 
purpose of coercing tho owners of the cattle to pay 
the arrears of rent for grazing is clearly illegal and 
amounts toan attempt of theft, which the owners 
are entitled to resist by use of foree. C Wazeppe 7, 
Rawimncepnsy, 18 On, DL. J. 849 817 
CAUSE or ACTION 820 

mm (nods send wetted derem Dai nt asked bus 

beep youds—-Suil for charjes--Jurisdielion, 

Defendant from Cawnpore senta bale of Cotton 
to plaintif at Jhansi without any order or 
direction of the latter. The plaintiff rəfasəd to 
take delivery of the baleand the defendant wrote to 
him asking him to take delivery and to hold the goodx 
on the defondant’s behalf, Tho plaintiff sued the 
defendant for his charges, ate: 

Held, that tho cause of action arose al Jhansi and 
that the Jhansi Courts had, therefore, jurisdiction io 
entertain the suit. A GANESH PRASAD t, BANSIDHAR 
BARATUNIA, 15 A. L, J. 519 904 
. meaning of. . 

The expression “cause of action’ means every 
fact necoswary for the plaintif to prove, if traversed? 
in order to support his right to the judgment of 
the Court. A MUHAMMAD ZAKARIYA ve. MUHAMMAD 
Hfariz, 15 A. L.J. 557; 39 A. 506 233 


C. P, TENANCY ACT (XI or 1898), S 70, sub-cl, 
(5 —Unpartitioned  village—Urdinary  tenant— 
Dezd executed by tenant for consideration in favour 
of one of three lambardars—~—Sale —Surrender— 
Legistration prohibited —Hffect of such veyistration, 
wh ther effected through (rand or ignorance —Trespass, 
An ordinary tenant iu an unpartitioned village 

executed for consideration a registered document, 
daseribed asa surrender, in favour of tho plaintiff, 
who had one-third share in the village and was one 
of the three limba: tars each of whom received onc’ 
third of the rent from each tenant, The defendant 
was in possession with the consent of the remaining 
two lambardars, Tho plaintiff sued in cjectment: 

Held, (1) that the document purporting to hea 
surrenter must be deamed to bo a deed af sate 
inasmuch as the plaintiff, though one of the several 
co-owners, did not represent and act nas agnt on 
behalf of the entire proprietary body; l 

(2) that tho plaintif could not rely upon the 
gile-deed in support of his claim for possession, 
inasmuch as the registration of the stle-deod was 
forbidden by section 70, sub-clause (5), of the 
Central Provinces Tenancy Act; 

(3: that although the document purported to be a 
surrender, the partics to it conld not evade the 
mniudatory provisions of the law by giving the 
transaction the appearance of ono not prohibited by 
duen provisions, whether their conduct was infiuenced 
by fraud or ignorance; 

(H) that asthe defendant was in possessim asa 
trespasser to the extent of the plaintiif’s share, 
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the latter was entitled to a decree for joint possession 


to the extent of that share. N BALWANTRAO ~. 
RAMRAO 954 





Ss. 70, 7l—Sale of occupancy holding by 
tenant, validity of—Nazarana paid to landlord, 
suit for refund of, i 
Plaintiff entered into an agreement for the pur- 

chase of some occupancy holdings from S. and J. 

A sale-deed was executed but was not registered, 

The defendant, who was the malguzar of the village 

in which the land was situate, filed an application 

under sections 47 and 7lof the Central Provinces 

Tenancy Act, but the proceedings were withdrawn 

onthe plaintiff paying Rs. 175 to the defendant. 

S. and J. then brought a snit to recover possession of 

the holdings from the plaintiff and got a decree. The 

latter then brought a suit to recover the money paid 
by him to the defendant: 

’ Held, that the money was paid to the defendant in 

consideration of his giving up his right to question 

the validity of the transfer, which right he was 
supposed to possess, and that the payment amounted 
to a compromise of a disputed claim which was binding 
on the parties and the plaintiff was not, therefore, 

entitled to a return of the money paid by him. N 

SHARDAPRASAD V. SHAIKH HUSAIN, 18 N. L. R. 114 877 

CHARGE, previons convictions not ‘specified in, 
effect of 8 

CHOTA NAGPUR TENANCY ACT (VIB. ©. oF 
1908), S. 11—Transfer of tenure, registration of, 
necessity of—-Fatlure to register, consequence of ~ Res 
judicata — Rent suit. 

The assignment of a tenure under the Chota 
Nagpur Tenancy Act must be registered in accord- 
ance with section 11 of the Act. If the provisions 
of the section are not complied with the landlord is 
not entitled to recover from the tenant the rent 
due between the date of transfer and the date of 
registration. 


Where in arent suib the issue as tothe right of 
the plaintiff to maintain his claim for rent is raised 
and decided, it operates as res judicata in a subse- 
quent rent suit. PAT ZALIKHA BIBI v, KRISHNA 
Daya Grr, 2 P, L. W. 146 778 

Ss. 61, 177—Rent, suit for recovery of— 
‘Payment to third person, plea 0f-—Procedure; 

In a suit for recovery of rent under the Chota 
Nagpur Tenancy Act where the plaintiff has made 
out a complete title to receive rent and the tenants 
set up the plea of no knowledge of the plaintiff’s 
title and of payment of rent to a third person, such 
person should, under section 177 of the Act, be made 
a party to the suit and the question of the actual 
payment of rent to such third person in good faith 
should be enquired into and the suit decided 
according to the result of such enquiry. 

In rent suits it is desirable, where the plaintiff has 
received delivery of possession from the Civil Court 
and has had his possession recognized in the survey 
proceedings, that he should be permitted to realise his 
rent, leaving it to any third person, who disputes the 
plaintiffs title, to bringa civil suit. PAT Sunpar 
Rox v. Hema Mauro, (1917) Par. 189; 2 P. L. J. 286 


191 
— §. 177 191 
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CHOWKIDARI CHAKRAN LANDS comprised within 
putni, resumption of-——-Putnidar, righis of —Payment 
of additional rent. 

A putnidar is entitled to recover, possession of the 
chowkidart chakran lands situate within the ambit of 
the lands comprised in his puini lease, which on re- 
sumption by Government under the Bengal Chowki- 
dari Act have been settled by the Collector with the 
zemindar, and to hold them as part and parcel of his 
putni under the zemindar on payment of the sum 
assessed as revenue upon those lands under the 
Chowkidari Act, andin addition a fair shaje of the 
profits of the land, unless it is shown that ‘i assess- 
ing the putni rent at the time of the puf» lease the 
profits ofall the lands including the chvkran lands 
were fully taken into account. © KHONDKAR 
MEHDI HOSSEIN v. UMESH CHANDRA 964 
= Zemindar’s title Auction-purchaser of 

zemindari ` at revenue sale, whether acquires 

chowkidari chakran lands transferred to zemindar 
under Chowkidari Act. 

Chowkidari chakran lands form part of the original 
revenue paying estate and when they are resumed 
and transferred to the zemindar, the latter does not 
acquire thereby anew estate but the estate taken 
by him under the order of transfer is in confirmation 
and by way of continuance of his pre-existing estate. 

Nevertheless a purchaser of the parent estate 
at a revenue sale under Act XI ot 1859 acquires no 
title to the chowkidari chaxran lands that have been 
resumed and transferred to the defaulting zemindar 
under the Chowkidari Act, where the Collector, treat- 
ing the enfranchised chowkidari chakran lands “as 
constituting by themselves a separate estate subject 
to the payment of a separate assessment made 
ander the Chowkidari Act, puts up to sale the original 
parent estate, exclusive of those lands, for realisation 
of the arrears of revenue due therefrom. © 
BRAJENDHA LAL Das v, DEB NARAIN TEWARI 894 
CHRISTIAN MARRIAGE ACT (XV or 1872), Ss. 

4,5 664 


Ss. 69, 4,5-—Marriage beiween Hindu and 

Christian solemnized by Hindu ~Offence. 

A Hindu by religion, performing a. marriage 
according to the Hindu mode between two persons 
either of whom is a Ohristian, commits an offence 
under section 68 of the Christian Marriage Act. 

The Christian Marriage Act was intended to 
apply to the marriages of all Christians in India, 
including marriages where one of the parties is a 
Christian. M KOLANDAI VELU v. Deguipt, 33 M. L. 
J. 113; 6 L. W. 126; 22 M. L. T. 163; (1917) M. W. N. 
589; 18 Cr. L. J. 840; 40 M. 1030 664 


CIVIL PROCEDURE CODE (AOT XIV or 1882), 

S. 108— Decree, suit to set aside— Summons suppressed, 

A suit lies to set aside a decree solely on the 
ground that the summons have been fraudulently 
suppressed. Section 108 of the Civil Procedure Code, 
1882, is no bar to such a suit. PAT CHIRANJIB Lat : 
CHOWBEY Vv. Dountea, 2 P. L. W. 20 ` 677 
3 248—Order on application for transmission 
of decree, whether erder on application for execution- 
Notice—Emecution of decree, order for, without. notice, 
validity of. 





cas 


Where a notice is necessary tobe issued under 
section 248, Civil Procedure Code, 1882, any order 
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for execution made without such notice is without 
jurisdiction and consequently a nullity. 

Per Sanderson, C. J—An order granting an appli. 
cation of a decree-holder for transmission of the 
decree to another Court for execution is not an 
order passed on a previous application for execution 
within the meaning of section 248, Civil Procedure 
Code of 1882, 


Per Mookerjee, J.—A notice, given to the represente- 
tives of a judgment-debtor, of the decree-holder’s 
application for transmission of the decree for execu- 
‘tion to another Court cannot be treated as a notice 
given upon a previous application for execution 
within the meaning of section 248 of the Code 
of 1882. C MAHARAJ BAHADUR SINGH ~v. INDER 
Cuanp Borsea, 26 C. L. J, 180 853 
S. 257A —Consideration paid towards for- 

bearance to execute decree, effect of—Mortgage— 

Settled account forming part of consideration—Non- 

receipt of consideration, whether cun be proved. 

A sum of money paid to a decree-holder for giving 
time to the judgment-debtor, under an arrangement 
not sanctioned by the Court under section 257A of 
the Civil Procedure Code, 1882, mustbe deducted 
from the amount of the decree. 

Where a person who takes a mortgage stands in 
a fiduciary relation to the mortgagor, it is com- 
petent to the mortgagor to prove failure of considera- 
tion, by proving circumstances which would entitle 
him to go behind the settled account comprised in the 
mortgage and showing that the amount was not 
really due. 

It is open to a mortgagor to shew that there has 
been an actual failure of consideration in respect 
of a part and that the mortgage is only good for the 
balance. ; 

An attaching creditor can question the correctness 
of the whole account on which a mortgage of the 
attached property is-founded. . 

Where the transfer of interest in immoveable pro- 
perty is by way of security only, there is no princi- 
ple which gives the consideration for the mortgage 
a position higher than that of an ordinary bond debt. 
Where an obligor can under certain circumstance go 
behind a settled account, he is equally entitled to 
plead that the consideration based on that account 
had never been received. M VENKATA PERUMAL RAJU 
v. Uppaciat Para. Naru, 21 M. L. T. 351 208 
CIVIL PROCEDURE CODE (AOT V or 1908), Rules 

of Code, whether govern sections. 

Per Woodroffe, J.—The body of the Code creates 
jurisdiction while the rules indicate the mode in 
which itis to be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
rules, either as existing at the date of publication 
of the Code or as altered or added to subsequently. 
Therefore, the power of remand under section 107 is 
limited to the case described in Order XLI, rule 28. 
C ABDUL KARIM ABU AHNED Kaan v. ALLAHABAD 
Bang, Lrp, 21 C, W. N. 877; 26 C.L 3.49, 44 C. 
929 508 
met S 2 (14)— Order”, meaning of—Buardiang 

and Wards Act (VIII of 1890), ss.34 (e), 36—Order 

passed against guardian undergs, 34 (e) of Act, whe- 
therfexecutadle, 
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Under section 34 (e) of the Guardians and Wards 
Act, the District Court directed the guardian ap- 
pointed by Court for the estate of a minor female 
to pay the sum of Rs. 1,600 to the guardian of the 
person of the minor step-daughter of the aforesaid 
minor for her marriage expenses. The money was 
not so paid. The ward attained majority and ob- 
tained possession of bhe property. The step-duagh. 
ters guardian applied for execution of the order 
passed by the District Court as a decree of Court: 

Held, that the order was not one contemplated 
by section 2 (14) of the Code of Civil Procedure, and 
could not be executed under the provisions of that 
Code, the. proper remedy being by a suit. M 
PARVATHAMMAL V. CHOKALINGA į HETTY, (1917) M. 


W. N. 602; 6 L. W. 526 341 
S 9 937 
S. 11. 


A. decree for possession of properties in favour of 
plaintiffs, who had acquired title as aforesaid under 
the adopted son and who alleged dispossession by 
the widow after such acquisition of title, will not be 
res judicala in a subsequent suit by the reversioners 
on the widow's death, inasmuch as no question arose 
or can be ssid to have been decided in the former 
suit as to the right of the reversioners to sue after 
the widow’s death. M Somasunparam CHETTIAR v 
VALTHILINGA MUDALIAR, 6 L. W. 253; 40 M. 846 546 


S. 11, O. K.I, Rr, 4, 838—Decision in appeal, 
when extends to non-appealing parties and appellant 
against uhom appeal had abated. ; 

The decision of a Court of Appeal in favour of 
appellants extends to the parties who did not exer. 
cise the right of appeal when the grounds of the 
devision are common to all of them. 

When an appeal which had abated as against some 
of the appellants by reason of their representatives 
not having been brought on the record is allowed, 
the decree of the Trial Court must be set aside as 
regards the whole of the claim and not merely in 
respect of the interests of those appellants whose 
appeals have not abated when the grounds of appeal 
are common to all the appellants. M è SOMASUNDARAM 
CHETTIAR V, VAITHILINGA MUDALIAR, 6 L. W. 253; 40 
M. 846 546 


Ss. 11, 47-~Decree based on compromise, 
construction of--Suit for possession of land al- 
ready decreed, whether competent ~ Decree-holder, 
remedy of 
S. 11—Res judicata, constructive—Suit 
decreed without decision of material issue~Practice 
of- keeping undecided material issue, propriety of. 
In a suit between the plaintiffs and the defendants 
the question of the transferability of an occupancy 
holding, which was directly and substantially in 
issue, was not decided by the Court, which decreed 
the plaintiffs’ snit but left the question open between 
the parties. In a subsequent suit between the same 
parties in which the same question was in issue: 
Held, that though the course adopted by the Court 
was not proper, yet its decision in the previous suit 
could not operate as res judicata on the question of 
the transferability of the holding. © Priva SANKAR 
Vv. JITENDRA NATA BHADURI 19 





pad 


1022 
CIVIL PROCEDURE CODE—i998—contd. 


S 1l—Res judicata—Ex parte decree— 
Decision on issue not necessary to be determined- 
Co-defendants. 

Per Mulli k, J. An ex parte decree can operate as 
res judicalu, but decision on an issne which is not 
necessary to be determined cannot so operate. 

In order that a decision may opetate as res 
judieaia between any co-defendants, ir is necessary 
that there should be a conflict distinctly and 
expressly raised between them and the decision cf 
that conflict as between them shonld he necessary 
for the disposal of the suit PAT Naxp B&n PALT, 
Naresu Cuanpra Des, 2 P. L. W, 108 468 

- §.11—Res judicats, question of, how de- 
termined ~—Decision on point not necessary for deci. 

sion of suit, whether res judicata g 

In order to ‘determine the question of res 
judicata it is necessary to ascortain what matters 
were in dispute between the parties, and this 
should be done not merely by looking at the 
decree but also by examining the pleadings and the 
judgment, 

One J. R. with his sons owned several business 
concerns in Delhi, Calcutta and Cawnpore. On his 
death in 1993 a partition took place between his 
sons J N and §. R, and the business was divided 
half and half Later on disputes arose between the 
descendants of J. N. and one H. B., his great-grand- 
son, brought a suit for his share in the property, 
This sait was instituted at Cawnpore on 7th August 
1909. Various pleas were raised by the defendants, 
the principal one being that the family was not 
joint, there having been a complete disruption since 
Sambat 1960-1903 A. D. when the partition between 
J. N. and S R took place. One B,D., son of J. N, was 
joined as a defendant to the suit aud a written 
statement. was filed on his behalf on the 38th 
November 1909 As, however, he h:d not signed tho 
verification, an adjournment was made and time 

given up to llth December '409 and the written 
“statement was re-filed on the 6th December: but B. 
D.. had died on the *th The case proceeded on n 
question of juri-diction “and eventually the plaint 
was returned tu the plaintiff for presentation to the 
proper Court, as it was held that the Cawnpore 
Court had no jurisdiction to try the suit. Ib was 
also found that the Delhi concerns had no connection 
with Cawnpore and that R.D. and his descendants 
alone were concerngd with the Cawnpore business: 
The plaint was consequently presented at Dolhi, It 
was contended that the judgment in the former suit 
operated as a bar to this suit: 

; Held, (1) that the question whether the Cawnpore 
shop wa: or was not a part of the joint proporty 
was directly and substantially in issue in the Cawn- 
pore Court and was concluded by the decision of that 
Court; 

2) that the mero fact that the question of juris- 
diction was also de-ided on other grounds as well 
did not prevent the decision in the former suit 
operating as res judirata, a 

During the: pendency of this suit Che defendant 
B L,àsonof J. N: by his second wife, applied for 





and obtained Probate of tho Willexecuted by B. D.’ 
on'Y6ih November 1909 and im these proceedings’ 


5t was held that B. D. had executed the Will as a 
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free agent and not under undue influence and had 
a disposing mind. It was urged that the plaintiff. 
being a minor, his guardian ad litem was guilty of 
gross negligence in not appealing against this deci- 
rion and thit, therefore, it should not be treated as 
res judicata so faras the minor was concerned: 

Held, that the question asto the disposing mind 
and the due execution of the Will by B’D. could not 
be.re-agitated and must he regarded as haying been 
finally settled. P Baru Lan wv, HARI “BAKHSIH, 
122 P. W. R. 1917 479 

-—-— N. HL O IX, R. 9 Sait fer recovery of pos- 

session on declaralion thal a deret and sale aere 
Jraudulent, maintainability uf, aJler dismissal of 
` previous suit for same declaration. | 
A suit brought in the Mumsif's Court for a 
declaration that a rent-dec-ee and an execation sale 
thereunder of a holding wero fraudulent was dis- 
missed for default. Subseqaently the plaintiff, being 
deprived of the holding under the execution sale, 
instituted another snitin the Court of the Subordinate 
Judge for recovery of possession’ of the holding on 
the same declaration as prayed forin the previons 
snit: > ; ! 
Held, that the subaequout suit was not barred - 
under Ordor IK, rule ¥, as il was not based on tho 
same cause of action as the carlicr suit, nor was it 
barred as res judicata, as tho previous suit was 
dismissed for default, and alsoas the Munsif, who 
dismissed that suit, was not competent to try the 
subsequent suit, instituted in the, Cunrt of the 
Enbordinate Judge. C Girtmana Dasi v. NITYA 
Lat SINHA 905 
S. 11, Expl. V. 

-Wherea Conrt abstains from granting a relief on 
the ground that in its opinion no such relief is 
claimed, such abstention docs notin a subsequent 
suit operate as res judicata under Explanation V, 
sect.on 11, Civil Procedure Code. 

Where in n suit for recovery of possession after 
disposseasion of the plaintiff, his posseSsion within 
limitation is questioned, itis for him to. prove such 
possession QO RATIPAT v, BIPIN CHANDRA UILATTERMI, 
4 O. L. J. 354 80 


S. 20 161, 004: 937 


=, 50—Cause of action—Jurisdiction —Banker 
and depositor—Suit to recover deposit, 

_ The ordinary rule ig that a debtor must seek his 
creditor to pay him, and people do not generally make 
express stipulations on the subjeut when making a 
deposit, because the question of suing for the deposit 
is far from their minds. 
. Inan ordinary case, especially a case against a 
Bank or some trador who holds himself out asa person 
toreceiye deposits, it does not nocessarily follow that 
a re-paynment of the deposit is to be mado at the 
place of business pf the Bank. In the majority of 
such cases the intention of the parties is that the 
money should be paid to the depositor wherever he, 
happens to be when he demands re-payment. 
A Ser Narain v Jacannaty, 15 A lL. 5.658 890 


S, 20 (c)—Cause- of action ~ Jurisdiction — 
- Decree obtained by fraud, suit to se taside. : 
Defendant fraudulently obtained à decree’ in the 
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Court of the Second Munsif of Sirajgang in Lower 
Bengal, and having got tho decree transferred 
for execution to Agra, patit into execution and 
caused the plaintiff to be arrested The latter 
thereupon brought a suit at Agra for a declaration 
that the decree ‘obtained by the defendant was a 
nallity and for damages «<n account of loss of 
reputation and for physical and mental pain: 

Held, that the Agra Courts had jurisdiction -to 
entertain the suit, inasmuch as a material pértion 
of the plaintiff¢ cause of Action bad accrued to 
him at Agra. A KHUSHALI RAM v. GOKUL ORAND, 15 
A. L, Jd 6388 352 
S. 20 (c)— Place of suing-—Swit to recover 

money due on Life Insurance Policy—Dearh of 

insured, place of. ' 

A suit to recover money due on a Life Insurance 
-Policy can be in:tituted in the place where the 
insured died: fór death in such cases is part of the 
cause of action within the meaning of sectión “0 
of the Code of Cisil Procedure WI VISEVENDRA 
THIRTHA v, NATIONAL INSURANCE Co. Lp. 342 

2b 3: lol 
S. 44- Transmission of decree Jor execution to 

Native State, legality, of— Jurisdiction—Practire— 
` Ex parte order for transmission— Right of party 

uggrieved—Limitation Act (IX of 908), Sch, 1, Art. 

182. i 

Section 44, Civil Procedure Code, does not sanction 
the transmission of a decree of a Court im British 
India to a Court of a Native State. , 

Long practice cannot be relied on to justify such a 
transmission, for, where want of jurisdiction is 
established; Jong practice will not avail. 

_ An ew parte order for transmission as aforesaid is 
liable to be vacated atthe instance of the party 
agerieved within the time prescribed under Article 
182 of the Limitation Act., M CRBIDAMBARAM CHETTY 
vy. RAMANATHAN CHETTY, 32 M. L.J. 487.5 L. W, 
646 41 
i 847 675 
vem S 47— Appeal—High Court, power of, to 

rectify technical error 89 
Ss, 47, 1— Suit for possession of land already 
decreed, whether competent—-Decree-holder, remedy 
of Bd 
A suit for the recovery of possession of land 
already decreed is not maintainable; the only remedy 
of the decree holder being the execution of the 
decree. P FAKIRA v Pir BAKHSH, 84 P W. R. 
3917; 55 P. L. R. 1917 i 2 
S. 68—Attachment ‘of property by superior 

Court—Subsequent attachment and sale by inferior 
| ‘Court— Sale, whether invalti. 

A subsequent attachment and sale by an inferior 
Court ‘of immoveable property already attached in 
exboution of a decree of a superior Court is not 
necessarily illegal and made without jurisdiction. ‘Mi 
A. K. T. K. M. NARAYANAN. NAMBUDRIPAD v. TAWKER 
J. Megasi Serm, (3997) M. W.N 205; 83 M. Li J. 217, 
22 M. L. T. 119; 6 L. W, 404 : 612 
— §.74, O, XXI, R. 52— Rateable distribution— 
Time formaking appli¢ation— Anticipatory, atldche 
_ ment, validity of—Priority of attachment, effect of — 
Attaching creditors, relative rights of. l 
Rule 62 of Order XXI, Civil Procedure 
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upplies only where the property to be attached is 
in the custody of a public officer. lt does not allow 
of an anticipatory attachment of money expected 
to reach the hands of a publio officer. ‘Therefore, 
the attachment py a notice under this mle of a 


‘fond before it nas reached the hands of a public 


officer. is not valid ever where during the continuance 
of the attachment the fund comes into the custody 
of that officer. 

Per Sanderson, C. J. An attachment under Order 
XXI, rule 52, Civil Procedure Code, of a fund merely 
prevents alienation of the fund subject to ‘the 
further order of the Covrt and does not give title 
to the creditor who effects the attachment, 

Per Mookerjee, J.- To make sub-section (1) of 
section 73, Civil Procedure ( ode, apilicable it musi 
be shown that the applic: tions for execution wero 
made befrre the receipt ot assets. Where assets 
are realised by tho sale of immoveable proj erty 
the point of time for consideration, bofore which 
applications for execntion should be made, is the 
date of the sale of the property. 


An attachment ddées not create any titlo in the 
attaching creditor: it creates no, charge or lien 
upon the attached property. It sif effected by a 
Court forthe benefit of the execution creditor by 
prevention of private alienutious by the judgment. 
debtor of the attached property 1 onseqrently where 
a fund ‘in Court has been attached by several 
judgment-debtor, none of tho 
attaching creditors is entitled to preferential 
treatment by reason of the pnority of his attach. 
ment, but the (ourt is bonnd to: p. ly the rules of 
justice, equity and gond conscience in the deter. 
mination of the relative rigbts oi the creditors who 
wish to proceed sgainst the fund in custedia legis 
for the satisiaction of their dues. If the fund ig 
insufficient to meet in full the claims of the creditors; 
it should be rateably distributed amongst them. © 
THAKURDAS MOTI LAD vy. JOSEPH ISKENDER, 21-C W: 
N 887; 26 C. L.J. 595 516 
8. 92 745 
S. 00(1) (a), (b). 

Under section 100 (1) (a), (b ,Civil Procedure Code, 
the High t ourt.is not entitled in second appeal to 
determine whether the evidence of the existence of 
an alleged usage is or is “not credible, thongh it is 
competent to determine, whether the usage, proved 
by evidence to exist, does or does not possess the 
force of law. 

Though the question whether a given state of facts 
establishes a binding custom or usage is a question 
of law, the question whether such a stato of facts has 
been proved by evidence isa question of fact. © 
KAILAS CHANDRA DUTTA v PADMA Kisuore Roy, 26 
C. L. J. 613; 21 C, W. N. 972 959 


: S. 102— Appeal, sceond-—Mesne profits, suit 
for;coupled with prayer Jor declaration—Buwit, for 





a tint 


of. - 

Plaintiffs brought a suit asking for a deolaration 
of their title to, and ‘confirmation of possession ‘of, 
a: plot ‘of land and also for a sum of Rs. 49.8.6 
by way of tnésne profits: in the alternative they 
claimed that if it be adjudged by tho Court thal, 
they had been dispossessed or were not in PORSOH« 
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sion, after the institution of the suit, a decree might 
be passed for khas possession. It appeared that 
the amount claimed as mesne profits was made up 
of the amount which was awarded against the plain- 
tiffs ina previous Small Cause Court suit by the 
defendants on the ground that the plaintiffs had 
deprived the defendants of the crops grown on the 
land in suibin the previous year: 

Held, (1) that a decree for mesne profits could be 
made in the suit inasmuch as there was an alterna- 
tive claim for possession; 

(2) that a second appeal lay against the decree of 
the lower Appellate Court disallowing mesne profits, 
inasmuch as the suit, being one for a declaration 
of title to land, was not ‘cognizable by a Small 
Canse Court. © Surga YAKUB v. TAZIMUDDI 
Moutuics, 26 0. L, J. 105 842 


S. 102—Appeal, second, right of—Suit cog- 
nizable by Small Cause Court—Declaration, prayer 
for, addition of, whether alters nature of suit. 

The mere addition of a prayer fora relief by way 
of declaration does not alter the character of a suit 
which is of a nature cognizable by a Small Cause 
Court, so as to give a party arightof second appeal 
which is prohibited by the terms of section 102, Civil 
Procedure Code. 

Where all the reliefs which the plaintiff claims in 
a suit can be obtained without asking for a declara- 
tion, the mere addition of a prayer fora declaration 
does not prevent the suit from being a suit cognizable 
by a. Small Cause Court. © NOGENDRA NATH toy v. 
ASHUTOSH Roy 627 


S. 104, O. AKI, R. 92—Appeal, second, whe- 
ther lies from appellate order reversing order of first 
Court under O, KAI, r. 92, 

Under the present Code of Civil Procedure no 
second appeal lies from an appellate order reversing. 
an order of the first Court setting aside an execution 
sale under Order XXI, rule 92. CG BAKHAL CHANDRA 
V. MANARANJAN DAS , 

S. 104 2), O. XXI, R. 92, order passed under 

—fpreal, second, whether lies. 

An order passed under Order XXI, rule 92, Civil 











Procedure Code, Is not open to second appeal. O 
Tone NATH v. KANDHALYA Lat, 4 O. L. J. 372 121 
S. 105 942 





Ss. 107, 151, O. XLI, R. 283—Remand; power” 


to order—Inherent jurisdiction of Court, when to be 

invoked—Rules of Code, whether govern sections. 

The powers of an Appellate Court as regards 
remand are not limited to the specific case mentioned 
in Order XLI, rule 23, Civil Procedure Code. But 
a Court, in the exercise of its inherent jurisdiction 
to do. whaé is right and necessary, may order a 
remand in cases other than those covered by Order 
ALI, if justice so requires it, 

Whether justice does require a Court to invoke 
its inherent jurisdiction for the purpose of ordering 
a remand must be determined by that Court with 
reference to the particular facts of the case and the 
rule of law that the Court cannot invoke its 
inherent jurisdiction where there is a provision in 
the Code, whether by way ‘of remand or otherwise, 
which, if applied, will meet the justice of tho case. 


CASES. 
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Per Woodroffe, J.—The body of the Code creates 
jurisdiction while the rules indicate the mode in 
whichit isto be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
rules, either as existing at the date of publication 
of the Code or asaltered or added to subsequently, 
Therefore, the power ofremand under section 107 is 
limited to the case described in Order XLI, rule v3. 

Per Mookerjee, J.- Order XLI, rule 23, cannot be 
regarded asa limitation on the power of remand 
recognised in section 107 in the sense that the 
power to remand can be exercised only in the 
contingency mentioned in Order XLI, rule 23, 

Nothing in section 107, Civil Procedure Code, 
restricts in any manner the application of the 
principle of inherent power recoghised by section 16}. 

The exercise of inherent power can only be 
invoked where the Court is satisfied that the specific 
provisions of the Code are not sufficient to meet the 
necessities of the case. f 

Per. Teunon,.J.—Where there hik been in the first 
Court a fairand honestly conducted trial, a case 
should under section “107, Civil Procedure Code, be 
remanded, in other words, a de novo trial shonld 
be directed only where Order XLI, rule 23, is applic- 
able, that is to say, where the Trial Court has 
disposed of the suit upon a preliminary point. But 
in exceptional cases where it may be said that in 
effect there has been no proper trial at the first, 
Court, it is open to the Appellate Court in the 
exercise of its inherent jurisdiction, for which section 
15 ofthe Code now makes express provision, to 
direct a remand ora re-trial © ABDUL KARIM ABU 
AHMED KHAN v. ALLAHABAD BANE, LTp, 210, WON. 
877; 26 C. L. J. 49; 44 ©. 929 598 
———>§. 110— Decision incidental to final conclusion 

whether directly “involved”. 

Where a decree of the Chief Court affirms the 
decision of the Court below and the decision of both 
Courts is based on facts held to be established, no 
certificate for leave to appeal to His Majesty in 
Council can be granted, even though the decision inci- 
dentally involves a decision on the question of the 
interpretation to be put on certain documents, as 
this cannot be regarded asa “substantial” point of 
law “directly involved” in the case. P BRHAGWANT 
SINGH v. NARINJAN S1noeu, 129 P. W. R. 1917 781 


S. 115—dssumption of jurisdiction by subordi.- 
nate Court—Revision-—High Court, interference by. 
Where a subordinate Tribunal has usurped juris- 

diction it is incumbent upon the High Court to 
interfere. © Ram PROSAD PRAMANIK v. SRICHARAN 
MANDAL, 21 C. W. N, 1109 . 276 


S. 116— High Courts Act, 1861 (244° 25 Vict 

c. 104), s.15— Revision, 

Per Curiam.—Where an order granting or refusing 
sanction for prosecution under section 195 or section 
476, Criminal Procedure Code, made bya Civil Court 
is sought to be set aside by an application to the 
High Court, the High Court can exercise the powers 
vested init by section 115 of the Civil® Procedure 
Code or section 15 of the High Courts Act, and 
the Criminal Bench as such has no jurisdiction to 
deal with the matter on revision. 
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Per Chaudhuri, J.—The revisional powers of the 


- - High Court under section 116, Civil Procedure Code, 


or its. power of superintendence under clause. 14 of 

the High Courts Act have not been cut down by 

section 195, Criminal Procedure Code. C Bupnu 

LALL v. Cuotu Gore, 21 C. W. N. 684; 26 C. L, J. 40); 

18 Or. L J. 793 313 

S. 115— High Courts interference with deci- 
sion erroneous in law, 

A Subordinate Court decreed the suit of a consignee 
against a Steam Navigation Company for damages 
on account of short delivery, erroncously holding 
that a notice of claim given to the sub-agent of 
the Company was a good notice in the circumstances 
of the case: 

_ Held, that the decision being merely erroneous 
in law, it did not warrant the High Court’s inter- 
ference under section 115, Civil Procedure Codo. C 
River STRAM NAVIGATION Company, Lrp, v. HAZARI- 
MAL MULTAN MAL 919 
y Ss. 115, 105— Interlocutory order im appealable 
case~—Revision, whether lies—High Court, power of 

interference of. , 

The Chief Court has no power to interfere in 
revision under section 115 of the Civil Procedure 
Code with an interlocutory order passed by a lower 
Court in an appealable case; but under section 105 of 
the Code, the order can be made a ground of objection 
in the subsequent appeal against the decree. 

. Case-law on the subject reviewed. L B Ma Kyi 
v. MAUNG Paw U 942 
— B 415, O. XXII, R. 1—Order allowing 

withdrawal of suitin Appellate Court, legality of — 

Revision—High Court, power of interference of. 

A.-suit in which a number of issues were raised 
and tried by the Munsif at considerable length 
was dismissed on the ground that the plaintiff bad 
no title and that his claim was barred by limita- 
tion.- On appeal, on an application made by the 
plaintif-appellant for withdrawing the suit and 
the appeal with liberty to bring a fresh-suit on 
the same cause of action, stating therein that 
“through the mistake of the writer who drew the 
plaint some important items were left out”, the 
Appellate Court permitted the plaintiff to with- 
draw the suit and the appeal with liberty to bring 
afresh suit: . 

Held, that thore were uo formal defects or sufficient 
cause within Order XXIII, rule 1, Code of Civil 
Procedure, for allowing the plaintiff to withdraw 
both his appeal and the original suit and that, 
therefore, the order could be set aside by the 
High Court in revision under section 115, Civil 
Procedure Code. 

The case was remanded to the Appellate Court 
to be taken up for re-hearing from the pomé at 
avhich it stood when the order allowing withdrawal 
ofthe suit was made. © SHANU SHEIKH v. DHANI 
SARKAR 934 
S. 115- Revision— District Judge ordering 

payment of allowance to guardian of person of minor. 

A. District Judge made an order directing the 
guardian df the property of a minor to pay to the 
guardian of, his.person a certain, allowance, on condi- 
‘tion of the latter removing with the infant to a 
certain house that had been provided for the resi- 
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dence of the minor, This condition was, however, 
superseded by some other orders bat a subsequent 
application for the allowance was refused by the 
District Judge on the ground that the guardian of 
the minors person had not complied with the 
condition: 

Held, (Fletcher, J., hesitating), that the order of 
the District Judge refusing the application shonld 
be set aside by the High Court in revision under 
section 115, Civil Procedure Code. © Sarrar Sinex 
v. BUDH SINGU DupurRFa l 240 


— 8. 115—Reviscon—krrovr in taw, whether 
yround for interference, | 





In order to justify interference under section 115 
of the Civil Procedure Code on the gronnd of an 
erroneous view of the law taken by the lower 
Appellate Court, the error must involve, either a waut 
or refusal of jurisdiction, orsome illegality or material 
irregularity of procedure. N GANESH PRASAD v, REWA 
Rai, I3 N. L, R. 116 ,883 


— A. 115—Revocation of sanction by District 
Judge in appeal—Revision—High Court, poivér of 
interference of. 

The High Court can interfere under its revisional 
jurisdiction, conferred by section 115 ofthe Code of 
Civil Procedure, with an appellate order of a District 
Judge passed under section 195 (6) of the Criminal 
Procedure Code. PAT Rane BAHADUR SINGH v. 
SHEONANDAN SINGH, 18 Cr. L. J. 873 985 


Ss. 115, O. XXIII, R. 1— Withdrawal of suit 
long after institution, permission for—~Insufficiency 
of evidence—Jurisdiction—Material trregularity— 
High Court—Revision, powers of. 

Au order permitting a suit in proper form to be 
withdrawn under Order XXIII, rule 1, Civil Procedure 
Code, long afterits institution on the ground of 
insufficiency of evidence is illegal and irregular, 
though passed with jurisdiction.: A 

The High Court can interfere with suchan order 
in revision under section 115, Civil Procedure Code, 
Wi Canta RANGAYYA v. CHINTA BUTCHAMMA, 6 L. W. 
1; (1917) M. W. N. 719 .. 2841 


5, 132, sub-s. 1—Pardanashin lady, appears 
ing in Court to institute criminal complaint, whether 
loses exemption from personal appearance in Civil 
Court. 

A pardanishin lady, who according to the customs 
and manners of the country ought not to be com- 
pelled to appear in public, does nob cease Lo be 
exempt from personal appearance in Court under 
sub-section (1) of section .32, Civil Procedure Code, 
in consequente of ler appearing on a previous 
occasion in a Oriminal Court for the purpose of 
instituting a complaint. ©  BALAKESHWARI DABI v. 
JANANANDA BANERJEE, 26 C. L. J. 819 610 
S. 144 238 
S, 144—Court, inherent power of, to make 

restitution for wrong done by tts erroneous order. 

A Court, has an inherent power to make restitution 
and a party who is. entitled _to it should not e 
toferred to a regular suit, 4 © 70 0T 
J.N. gob a decree for possession. of a certain 
property by partition in 1903. ‘The Chief Court, by 
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idfdecree ‘of the 17th February -1906, made ‘the 
decree conditional on payment of Rs, :52-13-0, Prior 
“to that J. N. had obtained possession in execution 
proceedings. On the 14th February 1807, the 
executing Court held that the decree hdd become 
void owing to the non-payment of the sum and 
ordered restoration of possession to the judgment- 
debtor together with mesne profits for the period 
during which the decree-holder hat been in posses- 
sion. An appeal tothe Chief Court was dismissed 
on the 19th July 1£07, but on the 10th January 1408, 
an application for review was accepted, and ib was 
ordered that the decree had not become void and 
that possession should be restored to the decree- 
holder. The latter was again put in possession 
and applied for mesne profits for the period during 
which he had been wrongfully kept out of possession: 

Held, that though the case did not strictly come 
within section 144 of the Oivil Progedure Code, yet 
it was eminently a case where the Court should make 
restitution for the wrong done to the decree-holder 
by reason of its erroneous orders. P JAGAN NATH 


v. PATEH Opany, 61 P. R. 1917; 98 P.W. R. 1917 
910 
S. 161 598 


monn $S, 151—T'ransfer of Property Act IP of 1882) 
s. $0, decree under—Amendment of decree not in 
accordance with judgment—Inherent poner of Court. 
If on the face of it u decree made under section $0 of 

the Transfer of Property Act is not in accordance 

with the previous judgment, then the Court will be 
justified under the inherent powers given to it by 
section 161 of the Civil Procedure Code in making the 
decree in accordance with the judgment. PAT 
RAMESHWAR SINGH V. JOTINDRA CHANDRA SINHA, . P. 
Li. W. 205 206 


«m S, 15], C IX, B. 9—Egxecution—Orders, 
whether fall within O. IX, R.9—Dismiseal for default 
of petition of objection to sale in execution—Remedies 

ihe to petitioner—Review, inherent power of Court 

on, id 
A fresh application for execution is competent 

where a previous application is dismissed for default, 

as Order 1X, rule v, Oivil Procedure Code, does not 
apply in such a case. ; 

Ha parte orders or decrees and orders of dismissal 
for default, made in the course of execution proceed- 
ings, lie outside the scope of the remedies provided 
by Order IX, Civil Procedure Code. But where in 
relation to such proceedings no special remedy is 
provided by the Code, the Courts have, under the 
general law, aided perhaps by section 151, Civil Pro. 
cedure Code, an inherent power to review er parte 
orders and orders for dismissal for default. 

Where on an application for execution of a decree 
by the sale of an occupancy holding, the judgment- 
debtor preferred an objection on the ground that 
the holding was not transferable, but for his non- 
appearance on the day tixed for its hearing, the 
petition of objection was dismissed for default: 

Heid, (1. that until it was set aside, the order of 
dismissal for default must be held to be binding 
upon the judgment-debtor, at any rate for the 
purpose of the application for execution with 
ference to which the objection wes preferred, and 
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and file a fresh petition of objection; eae we 

(2, that the order of dismissal could not be-set 
aside on an application purporting to be made under 
Order IX, rule 9, Code of Civil Procedure, as Order 1X, 
rule 9, was inapplicable, but that the Court had 
inherent power on a proper application made by 
the judgment-debtor to review the order and enquire 
whether the judgment-debtor had or had not a 
reasonable cause for non-appearance on the date 
appointed for the hearing of his petition of objection. 

Under the circumstances of the case the judgment- 
debtor’s application under Order IX,rule 9, was 
directed by the High Court to be treated as an 
application for review by the lower Court in thé 
exercise of its inherent power to review the order of 
dismissal for default. C Barat CHANDRA NATH v. 
YASIN SARKAR, 21 ©. W. N. 769 586 
———— O. I, Rg. 1, 3. 

Order I, rale 3, is not limited to joinder of parties 
but also applies to joinder of causes of action. 

The determination of the question whether or not 
the suit as framed is open to objection on the ground 
of misjoinder of parties and causes of action depends 
upon the allegations made in the plaint. C RaMENDRA 
Natu Ray v. Broyenpra Naty Das, 21 0. W.N. py 

4 

—— 0, J, RB. 8 745 

——_—— (), I, R.9, O. II, R. 5,0. VIR 17—Suit 

against executors as such and personally, whether 

martntainable--Non-joinder or misjotnder of parties, 
dismissal of suit for—Amendment of plaint, 

A suit for recovery of an estate, on declaration of 
plaintiff's title thereto as a skebaié or in the alterna- 
tive uf the property is found not to be debutter, as 
owner by right of inheritance to his deceased adop- 
tive father, against the defendants in their personal 
capacity, was dismissed on the ground that as the 
defendants were in‘possession in their capacity as 
executors under the Will of a testator, they coull 
not be sued in their personal capacity: 

Held, (1) that inasmuch as the testator obtained 
possession of the estate and held it until his. death 
and under his Will it vested on his death, in his 
executors, ad inasmuch as the plaintiff averred 
that the executorship of the defendants ceased after 
his adoption, the Trial Court ought to have allowed 
the plaintiff an opportunity to amend the plaint 
by suing the defendants both as executors and in 
their personal capacity, instead of dismissing the 
suit on the ground of misjoinder or non-joinder of 
parties; < - 

(2) that as the alternative claims of the plaintiff 
arose out of the same transaction, the plaintiff 
could maintain the suit asa shebait oy in the alterna- 
tive in his own right as owner. © NRIPENDRANATH 
Roy v. BIRENDRANATH Roy, 210, W. N. 989 615 
O. J, R. 10 705 
O. 1, R. 10, read with s 107. | 

H. brought a suit for rent against a tenant 
claiming to be the sole landlord. J. also brought a 
suit against the same tenant in respect of the same 
land for the entire rent. H. was a party defendant 


the judgment-debtor was not entitled to ignore it 








tó the suit of J. Both- suits were tried togéthor as 


analogous andit was found by the Trial Court that 
H, wag entitled to a ten-annag share and J, was 


+ 
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entitled to the remaining six annas share of the rent. 
No appeal was preferred in the suit of J. But H. pre- 
fexvéd an appeal against-the decree in his suit and 
ér.appoal the Appellate Court held that H. alone had 
& bight -to the entire rent and J. had no right to any 
portion: of tho rent. On second appeal by tho 
tenant: 

Held, that the decree ‘in J.’s suit did not operate as 
vea judicata upon the quéstion of H.'s right to the rent 
but that under the provisions of Order I, rule 10, read 


with section 107, Civil Procedure Code, J., who though’ 


not a party in form to the suit brought by H in 
stibstante contestod the snit, should be made a party 
to the appeal in H.’s suit and the appeal be heard and 
determined in his presenoe. © Jarar Ati m Tiar 
GOBINDA SARMA 65 


O I, R. 10—Major wrongly described as minor 
mun by next friend—Amendment of  plaint~ 
Procedure. 

Order T, rule 10, of the Civil Procedure Code is 
wide enough to cover a case where 9 major is 
wrongly assumed to be a minor and a suit is brought 
on his behalf by his next friend. The proper pro- 
cedure to adopt in a case of this nature is to 
return the plaint so that if may be presented after 
making the necessary amendments. M SHANMUGA 
Onerry v. Narayana Aryan, 40 M. 743 510 
0.1, R, {3--Non-joinder of parties Objection, 

when to be taken—Enforcement of joint right to 

mortgage debt by Jather— Adult sons jointly. interested 
not made parties to suit—Objection as to non-joinder 
taken after settlement nf issues. 

Under Order J, rule 13, of the Civil Procedure Code, 
an objection as to non-joinder of parties should te 
taken before the settlement of issnes, That rule 
applies even in cases where the plaintif claims a 
joint right along with others but does not make the 
atter parties to such suit, 

A. debt was due on a mortgage to a joint family 
consisting of a father and son. There was a parti- 
tion among the members of the family and the 
mortgage debt was not included in the partition, as 
it was then considered as barred by limitation. 
Subsequently after the new Limitation Act came 
into force the father alone brought a suit on the 
mortgage. Aftor the settlement of issues objection 
was taken by the defendants that the sons were 
necessary parties to the suit, and that the suit 
was, therefore, bad for non-joinder: 

Held, that the objection was taken too late. M 








KasiyaAna Kounpan v, THIMA NAICKEN 527 
— ` O.ILR.2 233 
m= 0 II, R. 2. 


Where the causes of action fora prior and subse. 
quent suit in respect of the same property are 
different, the provisions of Order II, rule 2, Civil 
Procedure Code, do not stand in the way of the 
entertainment of the subsequent suit. © RATIPAL v. 
Brern Caanpra CHATTERJI, 4 O. L. J. 354 80 

O. IT, BR. 2—Aflortgage—Mortgagor in posses- 
sion as tenant—Rent, default in payment of—Suit 
for arrears—Subsequent suit for arrears and princi- 
pal debt, maintainability of. 

“A nortgage-deed of May 1897 provided’ that the 
miortgagors would rotain possession of the mort- 
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gaged property as tenants by executing  soparate 
deed of lease and would pay ront monthly, six 
monthly or annually. On failure to pay rent the 
mortgagee was at liberty to recover the principal 
sum secared and the rent, or to recover the rent and 
eject the mortgagors. The rent was not duly paid, 
and in 1902 and in 1904 the mortgagee sued and 
obtained decrees for sums of rent then duc. On 
default being again made in the payment of rent, the 
mortgagee sued the mortgagors for the prinaipal 
mort cage-debt and arrears of ront: 

.Held, that the causes of action in this and the 
previous suits were not the same, inasmuch as in the 
nbsence of evidence tothe contrary the previons 
suits must be taken to have been based on the lease 
alone. P BUDHA Suan v. SULEMAN, 71 P. W. R. 
1917 | 576 
O. II, R. 2, 0. XXIII, R. 1— Withdrawal of 

suit, whether operates as bar to subseyuenét sutt— 

Permission to withdraw, effect of. 

Where plaintiffs first sued for their shares in the 
moveable property of a deceased collateral and then 
sued separately for their shares in his immoveable 
property and the Court allowed them to withdraw 
their suits for their shares inthe moveable property 
with permission to bring fresh suits under rule 1, 
Order XXIII of the Civil Procedure Code: 

Held, that the suits for the immoveable property 
were nob barred by rule 2, Order II, of the Civil 
Procedure Code, inasmuch as the effect of tho per- 
mission given under rule 1}, Order XXII, of the Code 
was to leave matters in the position in which they 
would have stood if no such suits had been instituted. 
P GHULAM MUHAMMAD Kuan v NUR Kuan, 65 P. R, 
1917; 105 P. W. R 1917 897 

-< O II, R. 5— ‘Estate,’ meaning of 

The word “estate” in Order II, rule 5, means not 
only the “estate” rightly and properly held by execu- 
tors, but also the “estate” in its physical sense, so 
that a claim against the executor as such ean be 
joined with a claim against him personally, when 
both the claims ariss in reference to the same estate. 
C NRIPANDRANATH Roy v, BIRENDRANATH Roy, 21 C. 
W. N. 989 615 


0. ILI, R. 1, O IX, R. 12— Power of Court to 
direct party to appear in person—Failure to appear, 
effect of —Ex parte ‘proceedings. 

Under Order III, rale 1 of the Code of Civil Pro- 
cedure a Court has power to direct a party to appear 
in person, and on his failare so to appear he may be 
declared er parte under Order IX, rule 12, of the Code 
though his Vakil may be present in Court. M 
VAIGUNTATHAMMAL V. VALLIAMMAL AMMAL, 6 L. W. 
337; 1917) M. W. N. 743 719 

O. III, 0 4 ` Pleader acting on vakalatnama 
not containing his name-—-Emwecution petition presented 
by such Pleader, validity of—Amendment of vaka- 
latnama. 

On the last day of the period of limitation an appli-. 
cation for execution of a decree was filed by a Pleader 
on the authority of a vakalatnama executed by tho 
decree-holder and accepted by the Pleader, though 
the latter’s name did not appear in the body of tho 
vakalainama Notice having. been issued upon tho 
judgment-debtors, they appeared and obtained time 
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to file objections, and eventually they objected to the 
execution on the ground that the Pleader who filed 
the application having no authority to act, the appli- 
cation for execution was invalid: 

Held, that in the absence of any evidence that the 
Pleader was not in fact engaged by the decree-holder 
and of objection by the judgment-debtors that the 
Pleader had nover in fact been authorised to make 
ihe application, it should he ‘presnmed that the 
decree-holder engaged’ the Pleader to make the 
application, so that the omission of his name from 
the body of the cakelelrama wus merely a clerical 
error, Which might be rectified by the cdeerce-holder 
being allowed to amend the vakulalnama by inser- 
tion of tho Pleader’s name along with the Ploaders 
therein named, © Munroozun Hug v. 
Hug 





O. ITI, R.4 (2)—Pleader, 
termination of. 

Under Order III, rule 4 (2 , Civil Procedure Code, 
after a Pleader has once been appointed by a party 
his employment cannot be determined except (1) by 
a writing signed by the clicnt or the Pleader and 
filed.in Court with the leave of the Court, or 2, by 
the termination of the proceedings in the suit, 
This rule should be strictly observed. PAT In the 
matter of two Pumapers, 1 P, L. W. 488; 2 P.L. J. 
259; (1917) Par. 217; 18 OR. L, J. 808 328 
O. V, R. 17. 4 

On the refusal of a defendant to accept summons, 
attempted to be served upon him ata place where 
he does not ordinarily reside, the summons must be 
served inthe house in which he ordinarily lives. 
C BRAJA Nate PAL v. SURENDRA KRISHNA Roy 181 
O. VI, R. 16—Pleadings, amendment of — 

Court, power of, to order amendment, scope of— 

Alternative claims on ground of ownership and 

prescriptive right; maintainability of—Reliefs, 

alternative. : 

„Order VI, rule 16, of the Civil Procedure Code, 
authorises a Court at any. stage of the proceedings to 
direct that any matter in any pleading which may 
tend to prejudice, embarrass or delay the fair trial of 
the suit be amended or struck out. But the Court 
is not to dictate to the parties how they should frame 
their oases. 

All it has to see is that the parties do not offend 
against the rules of pleading, which have been laid 
down by the law, and introduce what is unnecessary 
or téndsto prejudice, embarrass, or delay the fair 
trial of the suit. The object of permitting alternative 
reliefs to be claimed in one litigation is to obviate 
the necessity of another litigation to dispose of the 
same controversy or the subject-matter of the same 
relief, though the ground upon which the relief is 
claimed may be different. 

Where a plaintiff prayed fora declaration that he 
was entitled to irrigate his land from a certain tank, 
basing his claim on his alleged joint ownership of the 
tank and alsoon aright of easement enjoyed by him 
through his tenants for a period of more than 20 
yétirs, and the lower Court threw out the suit on the 
ground that the pleas set forth were inconsistent: 

7 Held, that the suit did not offend against the rules 
of pleading and that alternative claims on the ground 


appointment of, 
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of ownership and prescriptive right were enter. 

tainable. © MUHAMMAD Anon Hasan Kuan ~v, 
MUHAMMAD Aut MUHAMMAD Kuan, 20 O. UU, 192; 4 
O. L. J. 499 903 

0O. VI, R. 17 605,615 

mannen (), VI, R. 17— Pleadings, amendment af— 
Alternative claim made for first time in appeal, 
whether permissible. 





Kiitima and apitittha are two distinct forms of 
adoption to which totally different considerations 
apply. Therefore, where a claim is based on ‘ittima 
adoption, ib cannot be amended in appeal by advanc- 
ing an alternative claim based on apatittha, inasmuch 
as the offect of the amcndment would be to change 
ihe suit into one of a substantially different 
character. L B Maune THA So v. Maune Lu Pr 749 


e—a O, VIL R. 10, 


Tho provision contained in Order VII, rule 10, of 
the Civil Procedure Code applies ouly to the paper 
on whicha suit is instituted and not to an applica- 
tion made in the course of a suit. PAT MOHAMMAD 
ABDUL GHAFOOR u. Mantas, 2 P, L J. 894 Lok 
O. VII, R. 10—Proper Court, presentation 
to, return of plaint for —Civil Court, sana D 
of, 125 


0. VII, R. 10 - Provincial “Small Causes 
Courts Act (. IK of 1887), s. 25—Jurisdiction of Small 
Cause Court Judge to dismiss suit on merits after 
holding it to be non-cognizable. 





A. Judge of a Small Cause Court cannot proceed 
to try and dismiss a suit on the merits, which he, on 
the objection of the defendant, holds» not to be 
cognizable by a Small Cause Court, for under Order 
VIL, rule Lu, Civil Procedure Code, it is incumbent 
upon him toreturn the plaint at any stage of the 
suit for presentation to the proper Court,j 


A suit which was in essence a suit for rescission 
of a contract and consequential relief was brought 
in a Small Canse Court. The defendant objected 
to the jurisdiction of the Court and also objected to 
the claim on the merits. The Judge found that 
the suit was not cognizable by the Court but never- 
theless proceeded to try the case on the merits 
and ultimately dismissed it. 


On the application of the plaintiff for setting asid 
the judgment, the High Conrt set it aside and 
directed the plaint to ba returned to the plaintiff in 
order that he might present it to the proper Gourt for 
trial of his claim. © Papu MOHAMMAD v. UHUTRA 
NATH 239 
167 





O. VII, R. il A 
———— Q, VII, R. 11 
Where a consequential relief is sought in addition 
to a declaratory decree, the plaintiff is bound to fix 
upon the consequential relief a reasonable value. If 
he puts upou tne cousequential relief a ridiculous 
value, then the Vourt must step in aud ix & reason- 
able valne tor him, PAT aama PARSHAD SAHI v, 


SHEOPARSAN SINGH, 2 P., ua W. 1765 . yo 
adan an O. LX, R.9 Sov, Yue, 918 
————— 0. IX, R. 12 419 


* 
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———— 0. IX, R. 18—Summons, service of, place of 
~~Mortgage suit 181 

ae — 0., XX, R. 12~—Possession, ‘decree for, in 
favour of co-plaintiff~ Reversal of decree—Mesne 
profits, suit for—TLiability of plaintiff who was not 
decree-holder, 

A Hindu died leaving two widows A and B. A 
made a waqf of half the property in favour of a 
certain temple. Subsequent to As death, B 
adopted one J, allegingthat she had permission from 
her hysband todo so. B and J then sued for pos- 
session of the wagf property questioning the validity 
of the wagf. The suit was contested by the mutawalli 
N, who was in possession. The Subordinate Judge 
decreed the claim of A. for possession of the wagf 
property, but held that the adoption of J. was not 
proved. N. appealed and the case was referred to 
arbitration andthe arbitrator gave anaward. The 
decree which followed the award was that J. was thé 
addpted son of A. and that the wagf was a valid wagf, 
N. the mutawalli on obtaining possession of the wagf 
property sued both A. and J. forthe recovery of 
mesne profits for the period of dispossession: 

Held, that J. could not be made liable for the 
period prior to the date of the decree on the award 
inasmuch as he was nota decree-holder prior to 
that date, but that as the decree’on the award made 
him a joint decree-holder with A his liability began 
from that date. A Nanp RAM v. JIWA RAM 23 

~ — 0O. XX, R. 12 (2), O. VII, R. 10—Mesne 
profits— Decree - Application for enquiry into mesne 
profits - Jurisdiction Order directing applic ilion to 
be returned for presentation to proper Court Appeal, 

whether lies. , 

Where the question ofa Court’s jurisdiction is 
concerned, it is the plaint alone wuich should be con- 
sidered, 

The enquiry as to mesne profits isa part of the 
proceedings in the suit consequent upona prelimi- 
nary decree and is terminated by a final decree 
after the mesne profits are ascertained, ‘lhe Court 
‘which passes a decree for mesne profits has jurisdic- 
tion to enquire into the amount of the mesne 
profits although the amount claimed in the 
application for enquiry, or that found by the enquiry 
may exceed the pecuniary limits of the jurisdiction 
of the Trying Court which had jurisdiction to try 
the suit as originally laid. 

An application for the ascertainment of mesne 
profits is an application for an order in the suit and 
is not an application for execution of a decree, 
and an order returning such an application for pre. 
sentation to the proper Court is not an order return. 
ing a plaint and is not appealable. PAT MOHAMMAD 
ABDUL GHAFooR v. Mantas, 2 P. L, J. 394 - 231 
— O. XXI, R. 34 77 
— Q. XXI, R.36, O. XLI, R. 5—Haecution, stay 

of, by Appellate Court—Ad interim order, date of 

operation of 8 bsequent proceedings —Jurisdiction ~ 

Failure to comply with provisions of O, XXL, r. 36, 

effect of —Practice. : 

An ad ingrim order issned by an Appellate Court 
for stay of execution of adecreo under appeal takes 
offect from the time it is pronounced, and not from the 
time it is officially communicated to the lower Court; 
and the proceedings subsequent to and contrary to 
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such orderare liable to beset asideas having been taken 
without jurisdiction. So where possession of immove- 
able proverty is delivered after pronouncement of the 
order, the property should Le returned to the appel- 
lant on his giving the necessary security for restoring 
it to the decree-holder in the event of the latter 
succeeding in appeal. 

Where the provisions of rule 36 of Order 
XXT, Civil Procedure Code, have not been complied 
with and the property is in possession of the tenants, 
the possession is uor legally transferred 

The practice of the Chief Vourt is not to stay execu. 
tion for mere costs. P Kanan CHAND v. JAWANDL, 





53 P. W. R. 1917 752 
-== O. XXI, R 42, applicability of 89 

- -= 0. XAML . 5% 516 
QO. XXi, BR 58 it, Proviso, applicability of, 


where Court nas no juristiction to attach. 

The proviso to rule 55 1), Order XX I, Civil Pro. 
cedure Code, applies even to those cases where the 
Court without jurisdiction becomes possessed, of the 
property attached in execution by the usurpation of 
authority. C SURENDRA Narg Goswamy v. RAJANI 


Kasta Das 446 
N ~~ O. XX}, R 83—Order negativing claim, effect 
P ; 


An order on a claim petition is conclusive as 
against a party against whom it is passed -under 
Order XX, rule 64, of the Civil Procedure Code, unless 
ib is set aside in‘a suit instituted within the time 
limited by law. 

Certain properties were attached in execution of a 
decree. Defendant pnt ina claim petition and bis 
claim was disallowed and his title to the property 
attached negutived. ‘hat order he never sought to 
sot aside. Ina subsequent suit by the plaintiff to 
eject the defendant on the basis of a subsequent 
trespass by the latter: 

Held, that the order on the claim petition wag 
conclusive under Order XXL, rule 68, of the Code of 
Civil Procedure, so far asthe defendant was con- 
cerned and that the latter could not take advantage 
of the suit filed by the plaintif to re-agitate tho 
question of his title. The fact that both the plaint 
and the written statement in the subsequent suit 
were within one year from the date of tho ordor did 
no. affect the question M PEELA YARAKAYYA 9 
KANUMURI VENKATA A&I-NAMRAIU, 6 L, W. 281; 22 
M. L ty 32; Ju FM. W N.R 084 
O. XXI, R. 69—Fwrecution - Sale postponed 

sine die—Fresh proclamation, necessity of ~I rregular. 

it y—Bubstantial injury, 

Where in xecution proceedings the Court adjourns 
the sale sine die and thereafter no fresh sale pro- 
clamation fixing a new and definite date for holding 
the sale is issned, it is a material irregularity within 
the meaning of Order XXI, rule 69, in publishing 
and conducting the sale and the sale is liable to be set 
aside if substantial injury resnitmg from the 
materia! irregularity is proved. PAT KIRPAL SINGH 
a. KEDARNATH BOSE 68 
—— — QO. XXI, B 90 533 
O XI, 8. 9,8. 104 (2), order passed under 

—Appeal, second, whether lies 141 
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- O. XXI, RR. 92, 93—-Ewecution Sale—Judg- 
ment-debtor having no saleable interest-~ Purchaser, 
suit by, for refund of purchase-money, maintainability 

- of, i j 

A purchaser in execution of a decree can by a 

re | 

paid by him on the ground that the judgment-debtor 

had no saleable interest in the property atthe time 

it was putup to sale. Tho remedy of such a pur- 
chasefis not limited -to making an application for 
the purpose under the terms of the Civil Procedure 

Code. s : 7 

The suit is maintainable even though the ‘plaintiff 

does not ask to set aside the auction-sale. C 

Prasanna KUMAR BHATTACHARJEE V. “IBRAHIM M i 

mp poaren: 0. XXI, R. 100 i i 640 

- 0. XXI, Rr. 100, 104, 103 Order under 7. 


100 — Appeal, whether Lies, i 


_ Under rule 103 of Order XXI of the Civil Pro- 
cedure Code no appeal lies from an order passed 
under rule 101 of that Order. P GULABI BIRA V. 
Asnax Kuan, 57 P.R. 1917; 101 P. L. R. MI 


P, W. R. 1917 


ae 0. XXI, R 4- Appeal— Death of sole re- 

spondent — Heirs, some, brought on record, effect of— 

Abatement of appeal. 

A suit for recovery of rent having been decreed, 
the defendants-tenants appealed During the pen- 
dency òf the appeal the respondent died and only 
some of his heirs were substituted, and others, who 
: “minors, were given up ae the oe that 

l as against them was dismissed: 

ea that the appeal, as against the substituted 
heirs, could not proceed, as on the death of the 
sole plaintiff-respondent, his rights as landlord de. 
volved on his heirs as a whole, so that the: decree 
which was passed in. favour of the plaintiff could 
not be split up by allowing it to stand in favour of 
some of the-heirs and setting it aside as against 
the others. C ALI Mea v. NANA GAZI 430 
0. XXIL B 11 730 

-= 0. XXIII, BR. 1 281, €97, 934 
—_-—~ O. XXXIV,R. 1 730 


arang Q. XXXIV, RR. 2, a suits for sale on 
> nortyage, whether permissible. 

; Fre ggott, Te—The object of rules 2 and 4 of 
Order XXXIV. of the Oodo of Civil Procodure is 
that in any stit for sale on a mortgage, nn account 
should be taken once and for , 

due, for principal and interest on tho mortgage. 
Two successive suits for sale on one and the same 
ə should be an impossibility. A MUNAMMAD 








were m 





+ 
a agen v. MUHAMMAD Hariz, 15 A L. J. t57; pr 
GB i 
a a O KAKEN R 268 


_—— — 0, XXXIV, R. 5 (2), application wnder— 
Limitation, commencement of-——-MHortgage— Decree for 
` sale—Application for decree absolute—Appeul, effect 


tae the provisions of Order XXXIV, rule 5, 
Civil Procedure wode, the right to make an applica- 
tion beging as soon as the period limited in the decree 
ig over and once time begins to ran it must con- 
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ular suit obtain a refund of the purchase-money , 


cedure Code. 


all, of the amount, 
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tinue ranning, so that if an appeal is- preferred 
against the decree,-the limitation for making.-an 
application for a, decree absolute is not thereby 
extended. O JAGDISH BINGH v Ram ADHIN-SINGH, ,20 
0. ©. 205 -7 1.7. 858 
O XXXIV, R. 14 533 
——-— 0. XXXIV; R., 14—“Bring the property to 
sale,” meaning.of, . à 2 - 
The words “bring the properiy io- salo? in Order 
XXXIV, rulo 14, Civil Procedure Code, include not. 
only, all tho steps preliminary to the sale, but the 
sale itself. © Gosinpa CHUNDRA Pan t. KAILASH, 
CHANDRA PAL ; SORR: g 2: 73 
QO. XXXVIII, Rr. 6, 6, O. KAT, R.4?; -Decree 
directing accounts, non-compliance with —Application 
for security and attachment under O, XXXVIIT, rv. 8, 


4 





_ On non-compliance by a trustee with an order for 
furnishing accounts under seotion 92 of, the Civil . 
Procedure Code, the decree-holders made an dppli- 
cation purporting to be under the provisions of rules 


5 and 6 of Order XXXVIII requesting the Court to. ` 


call upon the trustee to furnish security or, in “the 
altornative, to attach his immoveable property., The 
Conrt ordered the trustee to file security:in a sum 
of Rs. 80,000 arid in the meantime vissuod .ah ordor 
for conditional attachment of his property: - | 

Held, (1) that the Court did not commit any error 
of substance by directing the trnstee to furnish 
security before it ordered attachment as provided by 
rules 5.and 6 of Order XNXVIII of the Civil Pro- 
cedure Code; 

(2) that the mistake being a merely technical ono 
the High Court, sitting as a Court of Appeal, had 
power to rectify it and could treat the order passed 
under Order XXXVIII as passed under rule 42 of 
Order XXI of the Civil Procedure’ Code; “ae 

(3) that an enquiry into the state of accounts 
under section 92 of thé Civil Procedure Code wirh 
a view to ascertaining the liability of tho 
trustee, if any, towards the trust fund was an 
enquiry into a matter ejusdem generis with au enquiry 
into the question of mesne profits and was thus 
covered by rulo 42 of Order XXI of'the Civil Pro- 
A. Jar NARAIN v. Banksy Lat 8y 

O. XXXIX, R. 2. 

Conrts in India have the power by virbuc of 
Order XX XIX, rule 2, of the Civil Procedure Code 
to issue teniporary injunctions in a mandatory form. 
Vi KANDASWAMI Cnertr Y. SUBRAMANIA CHETTI, 6 L. 
W..140; 11917) M W. N. 501; 83 M. L. J. 448 384 
==), XLI, R. 1— Appeal, presentation of — Copies 

of decree and judgment, necessity of ~Copy filed 
after expiry of period of limitation, efect of- 

Limitation. 

Under Order XLT, rule 1, of the Civil Procedure 
Code, a memorandam of appeal must be accompanied 
by a copy of the decree appealed from and {(iinless 
the Appellate Court dispenses therewith) of the 
judgment on which it is founded,and where-the latter 
is filed after the expiry of the period of limitation, the 
appeal, in the absence of jnst cause shown for extend- 
ing the time, must.be dismissed as barel by time 
P DHANPAT Man r. Mena Man, 67 P. R. 3917; 133 
P. W. R. 1917 l ' 918 
O. XLI, R, 4 ` 787 


+ 
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—— Q. XLI, Rr..4, 33 546 
———— 0. XLI, R. b 78. 
some — 0, XLT, Rr. 14, 17,21—Appeal, hearing of — 

Notice to respandeni, service of—Appeltant, duty of, 

to furnish address of respondent. 

An Appellate Court is not to prosume that the 
respondent has knowledge of the date of hearing of 
the appeal, if notice has not been duly served upon him. 

It is the duty of the appellant to give the proper 


“and correct address of the respondent, bub the latter 


is not bound to communicate his address either to the 
Court against whose decree or order the appeal has 
been preferred or to the Appellate Court; and by his 
omitting to do so or by leaving the ppellate Vourt 
in dark as to his whereabonts he in no way abuses the 
provisions of the Civil Procedure Code. P sanna Das 


v, BisHan Das, 68 P. W. R.1917 88y 
«m~m — Q. XLI, Rr. 17, 19 751 
"= —— (), XLI, R. 23 548 
—— QO, XLI%R. 28-—Deciston on preliminary point, 


what is. 

A suit is disposed of on a preliminary point within 
the meaning of Order XLI, rule 23, Vivil Procedure 
Oode, where by reason of the decision on one or more 
of the issues recorded in the case there has been no 
necessity for the consideration of the other issues, 
and such a preliminary decision is a decision of a 
preliminary point, whether the decision involves 
questions’ of law or questions of fact. PAT RacHuu 
GIR o, RAGHUNATH GIR, 2 P. L. W. 23; 2 P, L.J, TE 

202 
vom O. XLI, Rr. 28, 25-—Suit for declaration of 
tiile and possesston—Tille not proved in Tral 

Court—Appellate Ceurt holding title proved, whether 

can remand case Remand, legality of.  . 

_ A suit for recovery of possession of land on 
declaration of plaintiff’s title was dismissed by the 
Trial Court on the ground thatthe plaintiff's title to 
and pessession of the land were not established. 
‘On appeal the Subordinate Judge, coming to the 
‘conclusion that the plaintif had proved his title, 
remanded the case to the first Court for decision of 
five issues after recording such evidence as.the 
` parties might think fit to adduce: 

Held, that the remand was not in accordance with 
the procedure Jaid down in the Code and was wholly 
unnecessary and that the Subordinate Judge ought to 
have considered the evidence himself in coming to a 
conclusion upon the question of possession and 
limitation raised in the issues sent down for decision. 
C Amrita Lat MANDAL v. Buutnatu MANDAL 7455 

— QO. XLIII, R. 144) 751 
“w =O. XLILI, B. 1 (w) 886 
penn =— 0, XLV, R. 15— Certified copy of the decree,” 
interpretation of--Plain print copy with affidavit, 
whether sufficient. | 

Rule 15 of Order XLV of the Code of Civil Pro- 

_ cedure should not be construed as restricting the 
only possible evidence of an Order in Council to the 
certified copy, but as directory words, with the 
object of ensuring that, proper information on .the 
subject of an Order in Council - should be supplied to 

_ the Court&in India. Se! ek: ee 


wee wey 
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thereof an aftidavit was filed, to show that it was the 
decree passed Ly the Privy Council: 

Held, that iv must bo deemed to be the t: ue copy 
of His Majesty’s Order m Cuuncil within the neuning 
of rule in of Order XLV of the Uode of Civil 
Procedure. M JAN KI AMM«L v, NARAYANASWANI 
Aryan, (4917) M. W N. ubi; 88 M.. J, 800 u“y 
nme O XLVI, RR 6,7 929 
wom QO. XVII, R, Review, application far 

.thether can be heard after appeal is preferred against 

decree— Appel. 

A Court has power, and in fact is bound, to proceed 
with an application for review of its judgment. 
notwithstanding the fact that an appeal has been 
subsequently filed in the case by the applicant for 
review. 

But that power of the Crurt exists so long as 
the appeal from its decree is not heard, because 
once the appeal is heard, the decree in appeal is 
the final decree in the case and the application for 
review of judgment ofthe Court of first instance 
can no longer be proceeded with. On the other hand 
if the application for review is succéssful, the appeal 
preferred by the applicant for review cannot proceed, 
C Pyari Monan KUNDU v. Karu Kuan, 440, 1011 

Y 
O. XLVII, R 7, O. XLIII, R. I (w Sael 
from order granting review, maintainability vf, 

Plaintiff sued defendants for specific performance 
of a contract to execute a lease of certain property 
and in the alternative for ejectment and damages, 
‘ihe dispute was referred to arbitration, and ‘the 
arbitrator decided in favour of the plaintiff, but gave 
an option to tho defendants to vacate the land after 
pay ment of the rent due at certain rato The Couri 
pussed a decreé by whi h the plaintiff wag given 
the right to eject the defendants in addition to the 
recovery of rent. Defendants apphed for amend. 
ment of the decree, but their appheation wag re- 
jected. ‘They then applied for review, and their 
application being granted, the plaintiff appealed:' 

Held, that the appeal could not be supported upon 
any of the pleas reterred to in Order XLVII, rale 7 
of the Civil Procedure Code. ; 

Order. XLII, rule 1 (any, Civil Procedure Code 
is merely inserted in order that the rule in ques. 
tion may contain a compleie list of those orders from 
which an appeal lies It must be read subject to 
the provisions of Order XLVII, rule 7, by which the 
right of appeal from an orde: granting an application 
for review is limited ana defined. A Lacuman Das 
v. MUTSADDI LAL, 16 A, L. 4 Ub 886 

Scu Iis. |, 15—Arbitration and award — 

Reference by some only of the parties, validity of—- 

Award, setting aside of. 

Before a Court can have jurisdiction to make an 
order of reference under clause : of Sche.ule IT of 
the Civil I rocedure Code, all the parties interested 
in the sult must agree; and if all the parties interest. 
ed do not agree, then the Court has no jurisdiction 
to make the order of reference- and the order of 
reforence is invalid not only against those who have 
not agreed but also against those who have agreed 

Consequently, if there is no valid agreement to 
form the basis of a reference in the terms of clause 1 
of the Second Schedule to the Code, there ig no 
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valid award whereon a deeree can be based in 
accordance with clause ! 6. 


Clause 15 of the Second Schedule to the Civil 
Procedure Code assumes a valid reference to arbi- 


. tration, and only contemplates cases where the pro- ° 


. prioty of an award on the basis of such a reference 
is in question. © Doory CHAND v MAMUJI MUSAJI, 
21 0. W. N. 387; 25 0. L. J. 339 29 

— — Ban, II, Cr. 8~Arbditration—Reference, 

validity of—Pro forma defendants not parties to 

reference, effect of—Objections to award—Court 
ordering reference—Jurisdiction. 

Before a Courts comes to the conclusion that a 
reference to arbitration is invalidated by reason of 
some of the defendants not joining the réference, tho 
facts of each case should be carefully examined, as 
to whether under the circumstances of the particular 
ease the reference to arbitration may not have 
involved a virtual, if notan express, abandonment 
by the plaintiff of his claim as against any defendant 
or defendants who had not joined in the order of 
reference. 

A suit was brought against several defendants but 
the cause of action as set forth in the plaint was in 
‘substance against one defendantalone. The suit was 
referred to arbitration. Some of the defendants wore 
exempteu, but those of the defendants against whom 
the suit was proceeding ex parte neither joined nor 
were exempted. The plaintiff, it appeared, was 
prepared to treat such of the defendants as did not 
join in the reference as mere pro forma defendants: 

Held, that under the circumstances of the case 
there was a valid order of reference and the contest- 
ing defendant could not challenge the award on the 
ground of the invalidity of the reference. 

Semble.—Objections to an award on the ground 
of invalidity from any cause whatever should he 
decided by the Court which has made the order 
of reference to arbitration and by no other Court. A 
AJODHYA PRASAD v. BADARUL HUSAIN, 15 A. L.J 427; 
39 A. 489 357 

s Cr. 22 581 

———- Appendiv D, Nos. NT, 20—Decree, form of— 

Succession—SJuit for possession of share of estate, 

‘nature of—Proced ure, 

Although a suit for a share of inheritance is not 
brought inthe form of an administration suit, the 
trial Court should treat if as an administration suit 
and after due trial of the matters involved pasr a 
decree on the lines of the model decre2s Nos. 17 ard 
20 in Appendix D. tothe Civil Procedure Codo LB 
Ma Suwe Turt e. MA HLA Sur 579 


COMPANIES ACT (YI or 1882), S. 75—-Failure to 
hold general meeting within six months of Memo. 
randum of Association being registered— Offence. 
Where after the repeal of the Companies Act of 

1882, the accused was convicted of not holding a 

general meeting within six months of the Memo. 

randum of Association being registered, under sec- 
tion 75 of that Act: 

-~ Heid, that the couviction was bad and must be 

seb aside. CG RAM RICHPAL y. EMPEROR, 18 Orn L. J 

896; 41 P. W. R.1917 Cr. | ; 1008 

‘COMPANIES ACT (VII or 1918 , S 134 (4 —Default 
of Director in filing balance-sheet— General meet. 
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ing not held~-Offence —Jurisdiction, territorial, to try 

offence under s. 134. ; 

In answor to a charge under section 184 (47 of 
the Indian Companies Act in respect of default made 
in filing with the Registrar the balance-sheet for a 
certain year, it is not open to a Director of a Joint 

- Stock Company to plead that as no general meeting 
was called in that year ahd no balance sheet was 
laid before the Company at any such general 
meeting, ib was impossible for him or his Company 
to comply with the requirements of section 134. 

The Presidency Magistrates in Calcutta ‘possess 
jurisdiction to try charges under section i34 of the 
Indian Companies Act even where the Company is 
situate outsidé Calcutta, as the office of the Registrar 
with whom the balance-sheet should be filed is in 
Calcutta. C DEBENDRA NATH DasGupta v Reeistean 
JOINT Stoux COMPANIES, BENGAL, IS iR L J.787; 22 
C. W. N. 96 07 

S. 187—Company-- Shares, sale of, through 

Managing Director Winding up—Director, default 

of, in selling shares ~ Call—Sutt to recover money paid 

on call, maintainability of. 

A share holder contracts to contribute a certain 
amount to bo applied in payment of the debts and 
liabilities of the Company, and it is inconsistent with 
his position as'a share-holder, where he remains as 
such, to claim back any of that money. He must 
not directly or indirectly receive back any part of it. 

Plaintiff owned a certain number of shares in the 

_dofendant Bank. In April 1914 Hé asked the Manag- 
ing Director of the Bank to sell the shares and the 
latter undertook to do so. In May the Managing 
Director paid to the plaintiff a sum of money which 
would be approximately the equivalent of the net gale 
proceeds of the shares at Rs. 66 per share and 
falsely xepresénted that the shares had been sold at 
that figure. The Bank went into liquidation in 
December and the plaintiff was placed upon list’ A 
of contributories in respect of the said shares on the 
ground that he remained a registered share-holder, 
and was compelled to pay the amounts of the calls 
made in the liquidation. He brought a suit to 
recover ‘the amount paid by him from the Bank on 
the ground that the Managing Director in the 
course of bis employment by the defendant’ Bank 
was guilty of neglect and misconduct towards the 
plaintiff in not selling the said shares: 

Held, that the plaintiff had nocause of action 
against the Bank. B NAROTTAM MORARJI GOKALDAS 
v, INTAN SPECIB RANK, 19 Bom. L. R. 615 261 
COMPANY —Jncome taw, payment of—-Preference 

share-holders, whether entitled to dividend without 

payment of income taw. 

As between fixed preference and ordinary share- 
holders of a joint stock company, the former are 
not entitled to have their preference dividends paid 
free of income tax in a case where there are no 
express words to that effect in the contract’ régulat- 
ing the rights of the parties. Ce 

Where the Articles of Association of a company 
provided that “the preference shares shall confer on 
the holders thereof, the right, out of the net profits 
of the company, which it shall be determined to 
distribute in dividends, to a fixed cumulative pre- 
ferential dividend at the rate of 5 per cent. peranquyy 
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on the capital amount for the time being paid up 
thereon respectively...” 

Held, that it must be taken that the sum which 
the company determined to distribute by way of 
dividend included the tax on so much of the profits 
as, after setting aside certain sums for reserve 
und so on, belonged to and was distributable 
amongst the share-holders by way of dividend 
and that, therefore, the preference share- 
holders were not entitled to the payment of their 
five per cent. dividend without deduction of income 
tax. B FursHorampas HARKISONDAS ù. CENTRAL 
INDIA SPinnine, Weaving & Manra. Co, LD, 19 
Bom. L. R. 665 968 
COMPROMISE - Settlement-deed—fumily disputes. 

A deed of settlement amounts to a compromise of 
family disputes. where an antecedent title in the 
parties is assumed. PAT MUHAMMAD ABDUL NaYEEM 
Vv. JHONTE MARTON 389 
CONFESSION, retracted, value of —Corroboration. 

It is unsafe to base the conviction of an accused for 
murder on his retracted confession unless it is corro- 
borated by trustworthy evidence in all the material 
particulars detailed therein. P SHER KHAN v, EM- 
peror, 2 P. W. R. 1917 Cr; 75 P.L. R 1917 18 Cr. 
L. J. 779 155 
CONSTRUCTION or DOCUMENT 693 
CONTRACT prima facie unconscionable—Undue in- 

fluence—Burden of proof. 

Where a contract is on the face of it unconscionable 
it is the duty of the party seeking to enforce if 
to prove that the contract was not indaced by undue 
influence. PAT Bara ESTATE, LTD. v. ANUP CHANDRA, 
2 P. L. W. 71; (927) Par. 342 337 
, terms of, 

Where a contract gives a party an express 
option to sue on one occasion or another, he cannot 
be compelled to sue when the contract authorises 
him to wait. 

Where a contract provides expressly for waiver, 
no statutory authority for such waiver is needed. 

Where a contract gives the power to elect, it is 
not within the province of law to say that such 
election shall not be made. O Basu Ram v ABDHOOT 
Sinan, 4 O. L J 40: 423 
CONTRACT ACT (IK. or 1872), S. 2—-Consideration, 

what constitutes—-Benefit to promusor, whether neces- 

sary 

In order to supporta binding promise it is not 
necessary that the promisor shoald benefit by the 
consideration: it is sufficient if the promisee does 
some act from which a third person is benefited and 
which he would not have done but for the promise. 
C FANINDRA Narain Roy v. KACHHEMAN Bist 673 
scenes S 23 347 
— —— S. 23-—Consideration, illegal—Agreement not 

to prosecute for non-compoundable offence—Prosecu- 

tion, threat of, effect of. 

Where the consideration foran agreement is a 
promise not to prasecate for an offence which is not 
compoundable, the agreanent is not enforceable by 
law; bat this limitation of freedom of contract should 
only bs @nforsel whera it is quite clear that the 
consideration for the agreement was such an illegal 
proniss Whoereon a mere threat to prosecute or 
an apprehension that prosecution would take place 





a 


GENERAL INDEX, 


1633 


CONTRACT ACT—contd, 


an agreement has been come to, this threat or 
apprehension is not sufficient to vitiate the agree- 
ment. The distinction in such cases between the 
motive for coming to an agreement and the actual 
consideration for the agreement itself must be kept 
carefully in view and this care must particularly be 
exercised ina case where there is a civil liability 
already existing and which is discharged or remitted 
by the agreement. PAT SUKHDEO Dass v. MANGAL 
Cuanp, 2P. L. W. 140; 2 P. LJ. 680 812 
———— Sa, 28, 65-——- Marriage brokage contract—Money 
paid, recovery of, suit for—‘Discovered to be void,” 
meaning uf. 

Payment of money to induce a piospective bride- 
groom to marry is payment made in pursuance of a 
marriage brokage contract, and whether such money 
can. be recovered back or not depends upon whether 
there has been performance of a substantial part of 
the contract or not. 

A entered into a contract with B and C to give 
his sister in marriage to D son of B and brother of 
C, all members ofa joint undivided Hindu family, 
and to pay him Rs. 1,000 and actually paid him 
Rs, 400. A did not give his sister in marriage to D 
and sued to recover back the amount paid by him to 
D, under the agreement: 

Held, (1) that the contract being in effect a marri- 
age brokage contract and as such, opposed to public 
policy, was void; 

(2) that a suit to recover the money paid under 
the agreement could lie only inthe absence of the 
performance of a substantial part of the avreement. 
[VI SRINIVASA AIYAR vV., SESHA IYER, 6 L. W.42 783 
~  §s. 25, 65—Consideration, failure of—Suit 
for refund of payment 877 
S. 25 (3)— Promise to pay barred debt— Cause 

of action, accrual of— Interest, delayin instituting 

suit, whether ground for disallowing. 

Where a balance struck more than three years after 
the date of the last item in a bahi account is duly 
signed by the debtor with an additional statemeut 
that interest at a specified rate will be realisable 
along with ‘gail) the said balance, such an agreement 
amounts to a contract under section 25 (3) of the 
Contract Act and constitutes a fresh cause of action, 

Mere delay in instituting a suit is not asufficient 
ground for disallowing interest on a barred debt 
acknowledged under section 25 (8) of the Contract 
Act. P BHAGWAN SINGH v. MUNSHI Ram, 66 P.R, 
1917; 193 P. W. R. 1917 915 
—-—- §, 20—Lottery—Agreement to purchase ticket 

in lottery sanctioned by Government, validity of—~ 

Injunction in support of void contract, whether 

can be granied. 

The defendant Club organised a lottery with the 
sanction of Government. Plaintiff purchased, through 
the admitted agents of the Club, a ticket in thb 
lottery bearing a particular number. He paid the 
price of the ticket which was promised to be delivered 
to him. Subsequently, the ticket was by mistake 
sold and issued tothe third defendant. The matter 
being brought to the notice of the Club, the latter 
decided to withdraw that ticket altogether and to 
substitute another ticket bearing a different number 
in its place. They returned the money puid by the 
plaintiff, and wrote tothe third defendant saying 
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that if the substituted ticket was successful in the 
lottery the amount thereof would be paid to him. 
The third defendant approved of the arrangement. 
The plaintiff then sued the defendants, praying that 
the first and second defendants, representing the 
Club, may be restrained by an injunction from with- 
drawing the ticket hearing the number purchased by 
the plaintiff from the lottery, and thap ponding the 
decision of the suit they may be restrained from 
paying the amount of any prize drawn by that tieket 
or any ticket substituted in place thereof to the 
third defendant: 


Held, (1) that the agreement entered into by the 
plaintif® with the Club wesan agreement by way 
of wager and that consequently it was void both 
under thé first part of section 30 of the Contract Act 
and of the first part of section 1 of Bombay Act IIL 
of 1865; 


(2) that the effect of the Government having 

sauctioned the lottery was that no prosecution would 
lie in réspect thereof, but that the sangtion did not 
affect the Civil Law on the sabjeot of lotteries, inas- 
much ag Government has no power to overrul an Aat 
of the Legislature by correspondence; : 
" (3) that no injunction could be granted in appport 
ofa void contract. B DORABJI JAMSHEDJL TATA v. 
Epwaro F. Lancs, 19 Box. L. R. 697 869 
~ — §. 3R, scope of. 

Section 3S of the Contract Act doeg not doal with 
the case of an offer acceptel by one of several joint 
promisees byt considers only the case of sach an 
offer which has been rejected. P MATHRA Das v. 
Nizam Dik, 68 P. R. 1917; 107- P. L. R. 1917; 8! P. 
W. R. 1917 l 921 
— Sa 48,44 421 
em DS. G1, 48, 44£-G.ods supplied to a number 

` of persons—Payments, made by some of them—Ap- 

ropriation— Limitation — Pleadings, defective ~ Claim 
substantially frue—Court, duly of 

Ina suit to recover the price of goods sold and de- 
livered to the defendants, the plaintiff set up an 
adjustment of account in hig plaint. The lower 
Coarts found the claim to be true, but dismissed 
the suit on the ground that the plaintiff had failed 
to. prove the adjustment of account on which his 
suit was based: 

‘Held, that the dismissal was wrong as notwith- 
standing the adjustment set up in the plaint what 
the plaintiff sued for, was the price of the goods 
that were supplied to the defendants. 

Bix defendants who wore members of 9 joint 
family were supplied with goods by the plaintiff, 
After the separation of the 6th defendant, the 
plaintiff continued to supply the other five, who 
rewained united and these latter made payments 
for the goods supplied from time to time without 
any specific appropriation: 

” Held, that the plaintiff was entitled to appropriate 
the payments in discharge of the debts in order of 
time whether they were or were not barrad by the 
law in force for the time being as to the limitation 
of suits and whether the payments were made by 
all, the defendants or by some of them without the 
concurrence of others, © Karysyxa Kumar Dav, 
KALISAT GUHA RAY 431 
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Per Bakewell, J —The words ‘discovered to be 
void’ in section HF of the Contract Act are more 
apt bo describe an agreement which was void ab 
initio but was not then known by the parties to be 
so, than an agreement of which the illegality must 
be taken to have been always known to the parties. 
M Srinivas) AIYAR v. ESHA [yen, 64. W. 44 78S 


— Ss, 69, 70—Putni, sale of, in ewecution of rent. 
decree—Deposit of decretal amount by dar-putnidar—, 
Putnidar, liability of —Bengql Tenancy Act (VIII B, 
O. of 1885), s 171, erroneous order under—Ipjune- 
tion, suit for Decree, conditional. 

The landlord of a pytni tenare brought a suit for 
arrears Qf rent againgt some only of the putnidars 
and obtained a decree. Defendant, a .dar.putnidar 
of the judgment-debtors, deposited the decretal 
amount in Court to sava the tenpre from being sald, 
and wasordered to be put in possession ag mort- 
gagee nnder section 171 of the Bengal Tenancy Act. 
Plaintiff, a pytnidar who: was not a party to tha 
Jandlord’s syit for rent, brought a suit for a declara- 
tion and an injunction that his right in the tenure 
was not affected by the order under section 171 of 
the Bengal Tenancy Act, and the Gonrt gave him a 
decree conditional on his paying to the dar-putnidar 
his proportionate share of the rent. 

Held, (1) that the payment made by the defend 
ant fell as against the plaintiff within sections 6) 
and 70 of the Contract Act; E 

(2) that the condician attached to-the decree’ in 
favour of the plaintiff was not improper. © RAJANI 








Kanta MONDAL v. Lan MUHAMMAD, 24 0. W.N., 
§28 242 
~ =- S, 74 897 


-== — S. 107—Contract for sale of goods Buyer. 
default by Re-sale. 

A contract for the sale of cotton was made on the 
5th January and weighment was completed on the 
Sth. The contract was tnen ended by an express 
agreement that the payment of the price anti 
delivery were to be postponed for two or three days, 
and that on payment of the price delivery was to be 
effected by substituting. the defendant’s bom d for the 
plaintiff's. A few days afterwards the defendant 
committed a breach of the contract, and the plaintiff, 
after sending the defendant a notice on the znd 
April, re-sold the goods on the 22nd, and then gued 
the defendant for the difference in the price; 

Held, that the plaintiff was entitled to recover fron, 
the defendant the difference between tha contract 
price and the price which he realised by the re-sale. 
B Nisa v. MOTIRANM, 19 Bom L, R. 685 223 


--— oe S. 151-—Common carrier, liability of, in 
respect of goods delivered for carriage—QConsignee, 
right of, to have goods re-weighed before taking delivery 
— Unreasonable refusal ty take delivery, consequences 
of —Demurrage charges. ‘ 
` The liability of a Steamship Company in respect 
of goods delivered to it for carriage is tgat of an 
insurer; therefore, if there is any shortage in weight 
during transit, the Company would be Hable there. 
for, à 
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A consignee of goods. delivered tœ a Steamship 
Company for carriage cannot eompel the Company 
to re-weigh the goods before taking delivery. But 
‘thes refusal. -of the Company tore-weigl: does. not 
im any: way affecithe right off the conaignee- who. 
may -weigh.the goods. himself: andi claim, the price 
of the shortage- in weight. The mere faet. that he 
has accepted delivery and granted a clear receipt 
does. not extinguish his. right to compensation, if he 
‘proves that a portion of the goods were-lost in transit 
or while. in the custody of the Company. 

Wheng consignee unjustifiably refuses to take deli- 
very of goods, he cannot claim the price thereof 
from the common carrier, but on the- contrary be- 
- comes. liable for demurrage charges for the period 
during, which. ‘the goods remain in the custody of 
the common carrier. 

But. no demurrage can be charged’ for the period 
subsequent toa, notice given to the consignee that 
‘the goods will be sold away at auction if lie fails 
to remove them. © RAMJASH AGARWAL: ~. INDIAN 
GANERAN NANIGATION, AND: RY.. Cop Lom 387 


S.. 20l—Pnincipal and agent —Power-of- 
attorney granted. hy jani co-parceners—-Death of 
soma. co-parceners, effect of-—Termination rf agency. 
Where the pavamount.object of a power-of-attorney 

executed, by three. .out of four brothers, living 
jointly in a Mitakshara family, in favour. of the 
fonrth: . was. to facilitate. the.raising of joint loans 
by the. latter on: montgages.of the joint estate for 
thair. joint benefite. 

Held, that. the death ofisome of the executants 
did not. put amend.. tœ the power bub that. so long as 
the.abject off the-power.continuad to be capable of 
realisation, it ratainad its, vitalify.. . 

Per. Mopkarjge, J, —It.cannot.be held as an inflexible 
rule of. law that whenever two.principals appoint an 
agent to take charge of some matter in which thay 
are jointly interested, the death of one of them 
terminates-the authority. of the agenb, not merely 
gs. regards. the: deceased, but. also as, regards the 
gunviving; prinaipal...In each. case-the. true intention 
ofithe-parties to the. contract must. be determined 
from the terms thereof and from the surrourding 
circumstances, 

Whera two principals. jointly appoint an agent to 
take charge off same matter. in which -they are 
jointly: interested, a. severance: of the joint interest 
by the death. of ona of the joint principals may 

_operate: to.terminate. the agents authority, unless it 

is.a.pawer coupled. with an, interest.. 

Whers,. however,, the principals, are joint and 
several: ands:the power given: to the. agent is both 
joint and several, the death of one of the principals 
does: not, terminate his- authority as regards the 
surviving principal. © Siran Brosan Ine,, 2L 0, 
WN. 620 . 286 
CORPORATION, 

Where. corporation consists of.an.indefinite num- 
ber, a. majon part of the members present at a 
meeting. ig competent to. bind the minority. but wheré 
the, body is definite, theare:must be a major pari.of 
the-whole-numbern, | 

Thisrule-applies to. Indim whioh.recognises fluctu- 
ating communities as legal persone owning property 
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for instance, the caste and the village, and. in 

matters relating; to the management of caste pro. 

perty and the.. administration of its affairs, though 

not. the-disposal..of it, the majority of the caste has 

authority to control the minority, Wl YEGNARAMA 

DIKSHITAR t. Gopana Patran, (10:7) M. W.N. TE 
7 


COURT FEBS ACT (VII or 1870), S. 7 (EF) (e — 
Gourt-fee—Declaratory. deeree with consequential 
relief, suit for—Plaintif, duty of, to fin reasonable 
value upon. consequential relief—Court, interference 
by, where ridiculous value te fired. 

Where a consequential relief. is sought in addition 
to a declaratery decree, the plaintiff is bound to fix 
upon the consequential relief a reasonable value. If 
he puts upon the consequential relief a ridienlous 
value, then the Court must step in and fix w -reagon. 
able value for him. PAT Suama Pkrsivan SAHI w, 
SHEOPARSAN SINGH, 2 P. L, W., Wai EE 95 


———— R: 7, el IV (f)—Administrution andkecounts, 


suit for— Court-fee payable. 


| ~A suit for administration and accounts in respect 


of anestate is in essence a suif for accounts’ within 
the meaning. of section 7, clanse EIV (f), of the Court 
Fees Act, 1870: Bo the plaintiff in such a suit is 
competent to value the claim for accounts approxi- 
mately and tu pay Court-fee thereon but is not 
‘bound to pay ad valorem Court-fee on the value of 
the estate. C  URAJUBULA Dassi v, JAGESWAR 
Rar z6 0. L. J. 265; 22 C. W. N. 115 693 
S. 7, cls. V (b) and (c)—Suit for posession 

of inam lands wrongly entered as ryotwari— 

Faluation—Court-fre. — - 

A: suit for possession of inum lands wrongly, classed 
by Government as r,ctwari and in respect of which 
pattas were issued to tenants may be valued: by’the 





plaintiff as ryofwart lands held on. patta at five times 


the revenue payable thereon under clause Vib of 
section: 7 of the Court Fees Aet. The fact that, after 
the institution of the suit, the lands are classed’ as 
inam does not affect the question. 

In 1885 plaintiff sued Government for recovery of 
inam but classed by them 
as ryotwari. On 24th Febrnary 18¥i he obtaired a 
decree for possession, In 1897: he: got symbolical 
delivery, but the tenants continued'in possessionthere- 
after jayivg assessment to Government. In 1909, 
i.e, Within 12° years from the date of the symbolical 
delivery, He brought a suit for possession. against 
the Government andthe tenants. After the institu: 
tion ofthe suit, the lands were registered. ag mami. 

Held, 1, that the plaintiff was entitled to valus the 
suit on the basis-that the lands sued for were ryctwart 
lands; 

(2) tbat the suit was in time. M NARAYANI AMMAL 
167 
COVENANT,. construction. of—Covenant running 

with the land—Covenant for re-entry, whether 

personal , 530 
CRIMINAL PROCEDUR CODE (ACT V or 1498), 

5. 4, Ch. XVI—Complaint, what is—Transfer of com- 

plaint to Sub-Deputy Magistrate for enquiry and 

veport—Irregularity. 

Petitioner made an application before a Sub. 


, Divisional. Officer impugning the correctness of a 
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‘report of a Police Officer in a certain criminal matter 
and prayed that his case against the accused may 
be proceeded with, On m subsequent date the 
case was made over to a Sub-Deputy Magistrate 
to take evidence and to report for prosecution or 
otherwise: 

Held, that the application made to the Sub-Divi- 
sional Officer was a complaint within the mean. 
ing of section 4 of the Criminal Procedure Code, 
and that the procedure adopted by the Magistrate, 
not being in accordance with the provisions of 
Chapter XVI of the Criminal Procedure Codz, was 
irregular. PAT LALI SINGH v. PARDI Sinan, 18 
Cr L. J. 764 130 


— 5. 25 308 
.—— aman §, 95-~-Search-—Warrant, issue of—Magis- 
trate, duty of. 

The act of issuing a search warrant is a jndicial 
act and before a Magistrate issues if, if is his duty 
‘to weigh the circumstances before making up his 
mind on the question, 

A mere statement in an affidavit that, in the 
opinion of the deponent, a summons may not have 
the desired effect, is not sufficient to justify the issue 
of a search warrant, WM Tyavoo CHETTY v. JEHANGHIR, 
(1917) M. W. N. 494, 6 L.W. 287; 18 CR L.J. 837 661 
-— —— §,107—Facts forming subject of previous 

enquiry resulting in discharge, whether ground 

for fresh enquiry under s. 107. 





In initiating proceedings under section 107 of the 


Criminal Procedure Code,a Magistrate should not 
rely upon facts and information which formed the 
subject of a previous enquiry aud in which the 
accused were discharged. There must be fresh 
materials available on which it can be said that a 
fresh apprehension has arisen of a breach of the peace 
being committed by the accused. The same facts 
cannot form the subject of repeated prozcedings 
either under the Penal Code or under the Criminal 
Procedare Code. Wi Nacinuppy KONDAREDDDY, In re, 
18 Cr. L. J. 878 i 9-0 
— Ss. 107, 118 -Security to keep peace ~Proof 

— Willingness of accused to give security. 

The mere fact that an accused person says he is 
willing to give security to keep the peace is not the 
kind of proof required by section 118, Oriminal 
Procedure Code, as condition precedent to the 
taking of security under section 107, and an order 
for furnishing security underthe latter section can. 
not be made merely upon the strength of such state. 
ment. P Prem SincGH v. EMPaRoR, 27P.R. 1917 
Or; 18 Cr. L. J. 847; 36 P. W. R 1917 Cr. 671 


— Ssg J03, 118 — Security for good behaviour — 
Person residing openly within jurisdiction of Magis. 
trate. 

The petitioner was required to give security for 
good behaviour under the provisions of section 118 
read with section 109, Criminal Prosedure Code, on 
the following facts, viz., that on a certain night the 
petitioner, who was by profession a kaviraj, wag 
found at abont midnight in a lane in a town ii 
association with two others who had in their posseg. 
sion house-breaking implements, that on being 
discovered he fled, that when arrested he remaing d 
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silent and that the explanation subsequently offered 
tothe Magistrate of his presence at the time and 
place in question was false: 

Held (Teunon J., hesitating), that the facts found 
did not bring the petitioner within either clause 
(a) or (b) of Bection 109, Criminal Procedure Code, 
as the petitioner’s presence or residence within the 
Magistrate’s jurisdiction was well known, 


Per Huda, J. —-Clause (a) of section 1030f the Crimi- 
nal Procedure Code refers to a continuous act and 
does not, therefore, apply to a case where there is a 
momentary effort ab concealment to avoid detection 





or arrest. C Rusnu KABIRAJ v. EMPEROR, 18 OR. L. 
J. 825 649 
— 5. 118 649, 671 


— — 8s 133, 187—Procedure—Evidence, recording 
of, whether necessary. 
In proceedings under section 137 of the Oriminal 
Procedure Code a Magistrate should proceed as in a 
summong case. 


A. Magistrate noticed that accused had erected a 
thara in a village which took up part of an open space. 
Ona report by the Girdawar Kanungo the Magistrate 
issued a conditional order under section 133 of the 
Criminal ‘Procedure Code, calling upon the accused 
to show cause why the order should not be made 
absolute. The accused put ina written statement 
to the effect that no obstruction to the thoroughfare 
had been caused and produced a number of witnesses 
who gave evidence to the same effect. Nevertheless 
the Magistrate, who had not recorded any evidence 
for the prosecution, made the order absolute under 
section 137 (3) of the Oriminal Procedure Code: 

Held, that the procedure adopted: by the Magis. 
trate was irregular and the order passed by him was 
consequently illegal. P “SITA RAM v. EMPEROR, 32 P. 
R. 1917 Cr; 18 On, L.J. 886 43 P. W. R. 1917 


CR. 1000 
— 8, 137 


In proceedings under section 137 of the Criminal 
Procedure Code a Magistrate should proceed agin a 
summons case. P Sita Raxo. Emperor, 32 P. R. 
1917 Cr; 18 Os. L. J. 888; 43 P. W. R. 1917 Cr. 

1000 

S. 137-—-Public nuisance— Procedure on 

appearance of person showing cause against order for 
removal of nuisance--Magistrate, duty of, 

In an enquiry under Chapter X of the Criminat 
Procedure Code, a Magistrate should, as provided for 
by section 137 of the Code of Criminal Procedure, pro. 
ceed to take evidence in support of the order before ` 
the counter-petitioner is called on to produce his evi. 
dence to meet it, Ml DaxsHinaMoorral, In re, 18 
Cr. L, J. 848 672 
— 8. 144, order under—Magistrate, whether 

boung to state grounds for order—Jurisdiction, 

A Magistrate has jurisdiction and is fully justified 
in passing an emergent order under section 144, 
Criminal Procedure Code, without setting ont in 
the order the grounds of his action, where on the 
facts reported by the Police and accepted by the 
Magistrate, there appears tobe no doubt thata most 
serious riotis apprehended. C BHUPENDRA MORAN 
PAL CHAUDHURI v. OHAIRMAN OF MADARIPUR MUNICI. 
paLity, 18 Cr. L, J. 893 1004 
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n e S, 145, object and [scope of— Dispute asto 
management of property—Magistrute; jurisdiction of. 
“The object of section 145 of the Criminal Pro- 
cedure Code is limited strictly to the prevention of 
violent self-help even by a true owner. The pro- 
visions of the section belong to the criminal and not 
to the civil law and should not be resorted to unless 
there isin fact areal apprehension of occurrence of 
offences against public order. Bi 
Under section 145, Criminal Procedure Code, the 
question in each case will be, first, whether the dis- 
pute is a dispute concerning land or water or the 
boundaries thereof, within the meaning of the section, 
and secondly, whether the actsfound to have been 
exercised are such as to justify a finding of posses- 
sion. The mere fact that the word management is 
used to describe the acts of possession which each 
party claims to have exercised would not exclude the 
jurisdiction ofthe Magistrate. PAT Guast Ram v. 


- AMRIT Mat, 2 P. L. W. 9418 Cr. L. J. 858; (1917 


) 

Pat, 350 826 

——- — B. 145—Proceedings, ground for—Cancella- 

tion of proceedings Fresh proceedings, institution of, 
uhether permissible, 


Proceedings under section 145 of the Criminal 


. Procedure Code can be instituted only upon overt 


acts or preparation by the parties showing a present 
and an imminent danger of the breach of the peace, 
and not merely upon an imaginary event that might 
lead to a breach.of the peace. 

Where a proceeding under section 145 of the 


- Criminal Procedure Code has been once cancelled a 


fresh proceeding can be -instituted only when the 
Magistrate on further material, either on the report 


‘of the Police or any other information is satisfied 
. that there is a likelihood of a breach of the peace. 


Jn that case the procedure prescribed by clause 1 of 
section 145 of the Criminal Procedure Code should 
be observed. PAT DEONANDAN SINGH v. RAMAJODHYA 
SINGA, 2 P. D. W. 25; 18 Cr. L. J. 768 13 

£g. 145, 426— Proceedings under s. }45—Revi- 
` sion—High Court, interference by—Government of 

India Act (5 and 6 Geo. V C. 61), 8. I107— High Courts 

Act (24 and 26 Viet. O. 104), s. 15— Jurisdiction. 

Where a Magistrate duly empowered to act under 
Chapter XII of the Criminal Procedure Code takes 
proceedings which are in intention, inform and in 
fact proceedings under that Chapter, the High Court 
has no power to send for those proceedings either 
under the Code, or under section 15 cfthe High 
Courts Act or under section 107 of the Government 
of India Act. 

Section 107 of the Government of India Act does 
not differ from or extend the jurisdiction conferred 
upon the High Court by section 15 of the Charter 
Act. A MATUKDHARI SINGH V. JAISARI 15 A, L. J. 
£76; 18 CR. L. J 828 ; 652 
145— Produce of immoreable property, 

quhether subject-matter of dispute—Jurisdichon of 

Magistrate to deal with produce - Order, good in 

yart axd bad. in part— Court, power of, to sever good 

part from bad. 

Sub-section 2 of section 145 of the Criminal Pro- 
cedure must be read in conjunction with sub-section 
| which deals with land and-water; pnd sub-section 2 
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purports to give a definition of what land and water 
‘are supposed to comprise. 

A Magistrate has under section 145, Criminal Pro- 
cedure Code, power to deal with moveable property 
which represents the produce of the land in dispute 
if the produce is attached to, or if the same is cut 
and lying on, the land in dispute under the section; 
but if the produce of the land has been removed and 
is wholly unconnected with and dissociated from the 
land in dispute, then the Magistrate is deprived of 
jurisdiction to deal with it under section 145, sub- 
section 2. 

Orders as opposed to convictions are severable and 
the bad part of an order can be severed from the 
good, Where an order under section 145 of the 
Criminal Procedure Code is bad in part and good in 
part, the Court will sever the bad from the good, 
reject the bad and maintain thegood. P BUNDER 
MALL v. JHARI LAL, 2 P. L, W, 54; 18 Cr. D. J. 756: 2 
P. L. J. 637 132 

— B. 162, Ch. XIV—Evidence Act (Iof 1572), 

s. 155—JImpeaching credit of witness—Procedure— 

Proof of statement to Police— Person, whether bound 

to state truth te Police, 

Under section 155 of the Evidence Act the credit of a 
witness may be impeached by proof of former state- 
ments inconsistent with any part of his evidence 
which is liable to be contradicted. 

Section 162 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 

- provided by the Evidence Act, by the statement which 
he is alleged to have made tothe Police in the course 
of an investigation: rder Chapter XIV of the same 
Code. 

lf a Magistrate finds that a witness is recorded as 
having made a statement different from that which 
he has made before him and he considers that in the 
circumstances of the case the discrepancy should be 
brought to light, he ought to ask the witness if he 
hasmade the statement attributed to him by the 
Police papers. Jf the witness admits that he has, he 
should be -given an opportunity of explaining why 
the contradiction has occurred. If the witness 
denies that he has made any such statement, the 
statement must be proved, before it can be used for 
the purpose of impeaching the credit of the witness. 
It is not like the deposition of a witness made in the 
Committing Magistrate’s Court, which can be taken 
off the file of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not soa statement attribut- 
ed to a witness on the Police papers, 

No person is bound to state the truth to the Police 
in the course of an investigation under Chapter XIV 
of the Criminal Procedure Code. Hence a statement 
to the Police is not evidence, as a statement made on 
oath before a competent authority is. LB Nea Pyy 
v. EMPEROR, 18 Or. L. J. 844 668 


-~ Ss 177, 192, 528- Transfer of case Ly Dis 
trict Magistrate to Magistrate within whose jurisdic- 
-tion parties do not reside, legality of—S. 177, ap- 
plicability of. 
The Police reported to the District Magistrate of 
- Nellore that they apprehended breach of the peace 
from certain parties and requested him to take pro- 
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-ceedinga, under section, 107 of the Code of Criminal 
Procedure, The District Magistrate, without. yocord- 


ing any opinion as to, the apprehended disturbance of. 


the. peace, iransferned. the. case. to the file-of, the: Head 
Quarters Deputy. Magistrate, Nelloxe,, within whose 
jurisdichien either of the parkies resided.. The 
Head Quarters- Deputy Magishnate- then, issued a 
notice. ynder- section, 107, of the- Code off Crimina 
Progedure; tg, the.pebitioners:, 

Hell, Gt) that theopzder of transfer. waa bad; 

(2), that the. District, Magistrate; could not ba said 
to havetaken cognizance under section 192,. of the 
Griminal frogedure- Code, of case falling: under 
section. 107. gf the Code. within. the. meaning- of the 
Code so as toenahle him, to. tuanafer ib toa Sub- 
ordinate, Magistrate. Be i 
_ The,proxisions of sechion- 107 of the, Criminal Pro- 
cedure Cope do.not.fall within. the scape, of section 
528, so ag; to enable, a, District, Magistrate, to. transfer 
proceedings under that section to a Magistrate, who 
has. no.jurisdiction. over the matter. Section 177 of 
the. Cyiminal.Rrocedure Cade, hag no, application 

‘to,such, proseedings and, the. use, of the. word 
“ordinarily” in that section excludes, trial of. cases 
specifically: provided, . for in seatiqn 10%, of. the Orimi- 

nab Procedure, Code. . Yi; .Nagiggppy: KONDARERDY, 

. Inre, WB Gr. la. d, 878 .. 990 


m Ss. 179, 181 (2) - Criminal misappropriation 


, —dunigdiction. . 

Sectign. W79: Criminal Rrocedure Code, dogs. notin 
terms appl ta. a trial, for criminal, misappre- 
priation, asthe offence does not depend: on gn 
act. done and, the conseqnences ensuing therefrom but 
only on the act which has been done. 

Money-paid, by the complainanfion account of an 
insurange. policy wags, misappropriated within, the 
jurisdiotign.of Court B, bnt loss to the. complainant 
was caused, in the, jurisdiction. of Court.N: 

Held; that,Count N had no jurisdiction to try the 
nffence. Ç - SIMBACHARAM. u. HATI, KANTA Laga, ZI 
O. W: N.. 6735.25. O. L. J. 451518 Cr. lo, L Hd 

` PX , 
gkang "81. (2). 138 


maan, S. 188- Offence committed on, high seas— 
Local Government, sanction of, necessity of— Where 
there, igno- Political Agent”, meaning of— Place”, 
ning af., io 
Tee diab EA gection,188 of the Criminal 
Procedure, Code, refers only to offences which are 
_ gaid-to have, heen committed on.any territory and 
not to offences, committed, on the high, seas 
Per. Batchelor; J.— The. words i where there ix no 
Political, Agent,’ in the first, proviso,to section 188 of 
< the.Criminal,Procedure, Gode mean where there is,no 
Political. Agent for the terrifory in which the offpnce 
is alleged to haye been, committed. a 
Per Shah, J.—The word; -place in. the first paragraph 
of section 188 of the Criminal Procedure Code inolu- 
- des high sẹas ip its ambit. B, EMPEROR v. MANUEL 
` Parr, 19 Box. L. R. 527; 18-Gr. L. F 782 188 
i — Ss. 190, cl. 1 (0), 200-—Magistrate; power of, 
to proceed on information —Complaint- by. private 
person—Investigation by Police— Magistrate, whether 
can proceed, on Police report-~Eagmination of: com- 


plainant, necessity of—Irregulurity, 
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Where. a private. party infonmed.a Magistrate that 
he. suspected thak. forgery had b2en committed in 
the records of a case, then - pending in a Givil Court 
and asked fer am investigation. by ihe Criminal 


. Investigation. Depauiment, and the Magiatmate ardexed 


such an investigahion anik. on. the report. of the 
Criminal Investigation, Departmen. ordered.. the 
prosecution. of the.accused:.. a 

Held, that ander secbipa, 190,-clanse 1: (6), Criminal 
Procgdure, Cada, ib was not open-to.tha. Magistrate 
to take cognisance, upon the repont of any Police 
Olfficer. or on the complaini of the. complainant 
without examining him on, oath, and- that.. the. pro- 

sedings. directing the proseention of the: petitioners 
were.so izregular ag.to,be-likely in tha. evenk of their 
commifiment to the Count.of Session ta rasnlt in. the 
commitment being quashed. 

The. power of a Magistrate. to proceel upon 
information.is intended to, ba:naed in: cases, in which 
a Magistrate has good reason bp beliawe. that, there 
has been a serious infringement of the law Bnb is 
unable to take action.in,. the ordinary manner for the 
reason that the: panty aggoieved.is: Bowilling,or un 
able to prosecute. PAT Jucxa Lan. Sanu 2, Emesrour, 
2 P. L. W, 15°; 18 Cr. L. J. £99 r002 
ae an So 192 : 990 
=a Ss,-192; 626-—Governmeat ofi indiu, Notifica- 

tions Nosi STS E B: and WEF Bi, duted: Ath Marah 

19: t—Jurisdidtion—Offance committed- an. Kaitauay 
' lands in Native: State—Tranafer: of .casa.. by: Chief 

Court and by District Magistrate, - 

F. was charged: with: an offence under sectiom403 of 
the- Indian: Penal Code committed withim the: Railway 
lands: situate: in the-Jhind, State. -Or the applizapion 
of the District Magistrate of Rohtak: tha Ghiek Coari 
transferred: the. case to. tHe District Magistrah2: of 
Hissar, with- the diréetion that he, shouldseither disz- 
pose of the case Himself ‘or- make it: over fan. trial 
to some competent Magistrate. in: his; District, : The 
District Magistrate of Hissan--according]» madir aver 
the case to an Honorary Magistrate, Ist - Class, 
Bhiwani, who-tvied. E. ‘andicouvictediand sentenced 
On .appeal to-the:Court.of the-Rolitical: Agent, 
Phulkign- States, objection heingitaken to- the, juris- 
dictidn. of the Honorary Magistrate- of Bhiwani the 
Political Agent, Phulkian, States, nefanred: the.case to 
the Chief Court: 

Held, tliat the.@hisft Court .had, power-under: sec. 
tion 626 of the. Criminal: Procedure: Vode.to transfer 
the case to any-Courb in the, Prowinge and, seation 
192 empowered the-District Magiatrate of’ Hissam to 
transfer it for- trial to any. Magistrate,-subordinate to 
him, that sections 19: and 526 of the Criminal 
Procedure. Gode were. in, forces in. Railway:. lands 
situate-intha JhindStateandthatthepowerg conferred 
on District Magistrates: by. thote: seationa. had: not 
been. taken. away bythe; Governmentof India. Noti- 
fication No. 5.5 J. B. o' No.. 516 I.. B; and: that, 
therefore, the. Honorary Magistrate hadi jurisdiction 
to try the case. P:<Kisuen: Sixea:e.. Emparpr, 30 
P. R 1917 Cr; 18 Cr, L. Ji 881;-44.P: W R 1917 
OR bis e 903 
ama § 195 13 4;,7:45: 1007 

mn S, 195; 

An offence committed: during’ a Police inquiry. and 

bofore. any proceedingas hava been; taken: in Court 
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dogs not require ganction under section 195 of the 
Criminal Procedure Code, P AJAIB SINGH v. EMPEROR, 
84 P. R. 3917 Cr 18 CB L, J. 893 1h05 


—- S, 1y5— Judicial proceeding—Applicaiion for 
' leave to rue. i 

Pér Chaudhuri, J,— The Original Side of the High 
Court is in no sense a t ourt subordinate to the 
Appellate Bench of the High Court which hears 
appeals therefrom, and an application by way of 
appeal to the former under section 195, Criminal 
Procedure ‘Code, does not appear to- Ke com- 
petent. 

Per Guriam=-An‘ application for leave to sue is a 
stage ina judicial proceetliing.- © BUDHU DALL +, 
Oporu- Gorg, 21 0: W. N 654:5 C. L. J. 40l; 18 Cr, 
L, J. 793 i - 313 


m = §,-195-—Provincial Small Cause Court, 

whether subordinate to District Judge.. 

A Provincial Small Oanse Court is under sub-clause 
(c) of clause (7) of section 195, Criminal Procedure 
Code, to be deemed subordinate, for the purposes of 
that section, to the Court of the District Judge and 
the latter has, therefore, jurisdiction to entertain an 
appeal or application under clause (6) of section 195 
against an order of a Provinci»! Small Cause Court 
granting or refusing ‘sanction ‘for prosecution. C 
'NIBARAN CHANDRA V` 'AKSHOY' KUNAR BANERIER, 21 
C W: N. 948; 26 0. L. 3.7188, 18 Cz. L. J. 791 - 31 


emm Gg. 195, 489-—-Sanctian to prosecule — Sessions 

Judge, interference by, under s. 145, whether com- 

petent-—District Magistrate, whether subordinate to 

Sessions Judge-—Accused, rigkt of, to be heard— 

Revision. 

A Sessions Judge is not the authority to whom 
a District Magistrate, in the exercise of his powers 
under section i1%5 of the Criminal Procedure Cade, is 
subordinate and consequently it is not. open to the 
Sessions Judge, even if an application. is made to 
him, to, interfere under section 15 with anorder of the 
District Magistrate in appeal granting sanction to 
prosecute the accused, The ouly remedy of the 
accused is by. way of revision tothe High Court 
under section 439 of .the-Criminal Procedure, Code. 

Section 195 of the Criminal Procedure Code con- 
templates that where an order ia to be made tu the 
prejudice of a party, that party is to be first heard 
by the Gourt. PAT Ucuirduav. BARHMO SINGH, 
18 Gr. L. Ji, 759, ' 135 


— ~~ §. 195 (f)~-Revocation of sanction by Distritt 
` Judge in appeal—Revision—High Court, power of 
interference of., 
“ The High Court can interfero under its revicional 
jurisdiction, conferred by section 116 of the Code of 
Civil Procedure, withan appellate order of a District 
Judge passed under’ section 195 (6) of the Criminal 
Procedure Code. PAT RANG BAHADUR SINGH ~. 
SuFoNANDAN SINGH, 18 Cr. L. J. 873 985 


4 an Ss. 200, 02: 

' A MagiStrate..taking cognisance of a case, wko 
proceeds under. section, 202. of the Criminal Pre, 
cedure ‘Code, must tTecdrd the reasons showing 
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why he is not satisfied as to the truth of the com- 
plaint of the offence of which he is taking cog. 
nisance. 

A Magistrate proceeding under section 202, Cri- 
miual Procedure Code, is not entitled to enquire 
into the case himself and also to authorise a pre- 
vious local investigation by a Police Officer. 

A Magistrate who has taken cngnisance of an 
offence under section 200 of the Criminal Procedure 
Code is until he is relieved, if relieved at all of 
the case, the person who, ovght to make final 
orders in the case. He cannot relieve himself of 
the responsibility by shifting the burden onto the 
District Magistrate. 


A District Magistrate ought not to directa Sub. 


,ordinate Magistrate in a case pending before that 


Magistrate to‘ proceed to the spot and to make 
areport to him. lf he considers that the Magistrate 
is for any reason not proceeding properly with the 
ease, he should withdraw the case, proceed with it 
himself and take the responsibility upon his own 
shoulders. A Mapuo Gir v. RASHID AHMAD, 15 A, 
ju. J. 642; 18 Cr. L. J, 765 141 
i — Ss, 221 (7), 635, 587. 

Where an accused who was a previous convict wag 
convicted of theft and sentenced to enhanced punish. 
ment under section 75 of the Penal Cede, but the 
charge sheet did not specify the previous convictions 
as required by section 221 (7) of the Criminal Pro. 
cedure Code: 

Held, that the defect was cured by sections 535 
and 537 of the Criminal Procedure Code, inasmuch ag 
there had been no failure of justice nor had the nc. 
cused been prejudiced in his defence. P BISAKHI v. 
EMPEROR, 29 P. R.1917CR; 18 Cr. L. J. $75; 37 P 
W. R. 1917 Cr. ' “O87 


= = Ss. 233, 585—Misjoinder of charyes— Persons 
` serarately fabricating evidence to defraud complain. 
ant, whether can be tried jointly— Re-trial., 

Four persons were convicted in a joint trial 
under section 193, Indian Penal Code, two of them 
for having falsely executed one kabuliyat and the 
other two for having falsely executed another 
kabuliyatfor the purpose of defrauding the com. 
plainant: 

Held, that there was a misjoinder of charges, that 
is to. say, there-ought to lave been at least two trials 
one in respect of each kabuliyat. 

(The convicticn and the sentences imposed were 
set aside, but no re-trial was ordered in view of the 
circumstances of the case.) C EMPEROR v. FAZAT, 
SAEIKH, 21 yg W. 756; 18 Cr L. J 833 657 

~~ 5. 235 3 
—— == S. 286— Doubt as io offence da. 

Conviction, alternative— Procedure, 

Where a Court is satisfied that the accused has 
committed one. of twocffences, either that of counter. 
feiting a currency note under gection 4894 of 
the Penal Code, or that of attempting to: cheat 
under section 420 read: with section SLT, @ convic 
tion. should be recorded in the alternative under 
those sections, and the question of sentence 
should be considered: from the point of view of the 
maximum sentence provided for the lesser of the 
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two alternative offences. A Hira NAND v, EMPEROR, 

15 A. L. J. 587; L6 Cx. L, J. 790 310 

aman amana S, 238— Rioting—Acquittal—Conviction for 
criminal trespass and hurt, legality of. 

An Appellate Magistrate cannot, when once he 
acqnits persons charged with rioting and being 
members of an unlawful assembly of that offence, 
convict them of the minor offences of house trespass 
and hurt under sections 448 and 324 ofthe Indian 
Penal Code. d l Re 

Eleven persons were .charged with rioting and 
being members of an unlawful assembly before a 
second class Magistrate. They were convicted of 
offences under section 147 of the Indian Penal Code. 
On appeal the Appellate Magistrate acquitted seven 
of them and convicted the remaining four of offences 


under sections 448 and 323 of the Indian Penal’ 


Code: a 
Held, that the conviction was illegal and must be 


set aside. Wi MONGALU Aoropuono HATRI, In re, 
18 Or. L. J. t 60 828 
— S, 260— Frivolous and vexatious accusation— 
Compensation, order for payment of. 
Where a vharge in respect of which a complaint 
is made isa specific and serious one, ib cannot be 





described as frivolous or vexatious, unless itis in | 


fact false; and unless it is held to be false, ar order 
for compensation under section 250 of the Criminal 
Procedure Code is not justified. PAT Manara 
Kaaria v. RAM Dari SINGH, 2 P. L. W, 116; 18 Cr. 
L. J. 887 661 
Ss 258, 486—-Penal Code (Act XLV of 18691, 

ss. 465, 467- Jurisdiction of Sessions Judge to order 

committal or further enquiry for offence under s 467, 

I P. C., where accused was acquitted of offence under 

s. 465—Discharge, meaning of. 

Per Richardson, J.—Where a person accused of 
forging a document is.charged with an offence under 
section 465 of the Indian Penal Code, and is acquitted 
by a First Class Magistrate under section 258,Criminal 
Procedure Code, the Sessions Judge has no power to 
direct his committal or to order a further inquiry 
under section 436, Criminal Procedure Code, on the 
ground that the offence alleged falls under section 
467, Indian Penal Code, as it relates tò a document 
whichis a valuable security. 

The acquittal of such a person on a charge under 
section 465, Indian Penal Code, cannot be construed 
as an order of discharge in respect of the alleged 
offence under section 467. 

An order of discharge under the provisions of the 
Criminal Procedure Code should precede the framing 
of a charge, though there might be cases in which 
an accused can be discharged otherwise than under 
the specific provisions relating to discharge in the 
Criminal Provedure Code. TT 

Per Teunon, J—The Magistrate’s order acquitting 
such anaccused of an offence under section 465, Indian 
Penal Code, is tantamount to an order discharging the 
accused of the graver offence in respect of the same 
document punishable under section 467, Indian Penal 
Code. © ABDUL HAKIM KHAN v. BUZRUK ALI KHAN, 
96 C. L. J. 210; 18 Cr. L, J. 884; 22 0. W. N 117 658 

~~ S. 344-—-Riot and thejt — Stay of proceedings 

—Civit suit in respect of same property already pend» 

ing, effect of, 


* 
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Where accused are charged with theft and riot 
and the charges have reference to property which 
forms the subject-matter of a Civil suit already 
pending, itis desirable in the interests of the fair 
administration of justice that the Criminal proceeding 
should be stayed until the disposal of the Civil suit. 
PAT KROBHARI Rare. BHAGWAT Rar, 1P. L.W. 
793: 18 CR. L J. 77L 147 
—— m §, 352, 


Section 352 of the Oriminal Procedure Code does 
not vitiate the whole trial in a jail when there is 
nothing to show that admittance was refused to 
any one who desired it, or thatthe prisoners were 
unable to communicate with their friends or Counsel. 
No doubt it is difficult to get Counsel to appear in 
jail and for that reason, if for no other, such 
trials are usually undesirable P Sanat SINGH v. 
EMPEROR, 2L P. W. R. 1917 Cr; 18 Or. L. J. 852 








t20 

ae S. 423 149 
S. 435 652 

S. 436 658 


S. 4389—Acquittal—Application by private 
person to set aside acquittal —High Court, interference 
by. 

Per Teunon, J.—No hard and fast rule should be 
laid down that applications made to the High Conrs 
by complainants for setting aside acquittals of 
persons who hare been charged with the commission 
of offences are to be discouraged, as that would result 
in the High Court abdicating its functions and, in the 
present conditions of India, in denial of justice. 
Every such application should be considered on its 
ewn facts. 

Per Huda, J.—The practice of the High Court has 
always been to discourage such applications- when 
presented on behalf of private parties and this 
practice should not be departed from. © WAZUDDI 
v. RAHIMUDDI, 18 (Rr. L. J. 849 817 
——— S. 439— Concurrent revisional jurisdiction of 

High Oourt and Sessions Judge—Practice. 

If a remedy which is asked for inthe High Court 
can also be obtained from the Sessions Judge, the 
High Court will decline to exercise Jurisdiction unless 
there be special reasons to the contrary, and will rele 
gate the party seeking relief to the lower Court. 

Such is the established practice of the High Courts 
of Calcutta, Allahabad and Bombay, and should not 
ordinarily be departed from. PAT Musan Rarv. 
Brricy Roy, 2 P. L, W. 115; 18 Cr. L. J. 863 831 
S. 489—Revision—Irregularity—High Couri, 

interference by. 

Where an applicant has not in any way been pre- 
jadiced by an irregularity, the High ‘ ourt will not 
interfere in revision on the ground of that irregu- 
arity. A MADHO GIR v. RASHID AHMAD, 15.A. L. J’ 
642; 16 Cr. L. J. 765 141 
S. 476—Judicial proceeding- Enquiry by 

Court without jurisdiction, effect of-—Perjury during 

enquiry, prosecution for, legality of. 

Dubitante —A Court making an enquiry without 
jurisdiction is not competent to pass an deder, under 











rivet, 


section 476, Criminal Frocedure Code, for the pro- 


seoution of a witness for perjury committed during the 
courae of such enquiry, even thongh the Court honestly 
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believed it had jurisdiction and the parties did not 


object to it, inasmuch as the proceedings in the enquiry | 


are not ‘jadicial proceedings’ 

A proceeding before a Court of Justice acting in 
the administration of justice is a ‘judicial proceed- 
ing’, 

A Court taking evidence ina proceeding of which 
it is entitled to take cognizance under the Legal 
Practitioners Act, is a‘Court’ within the meaning of 
section 470, Crimiual Procedure Code, and the pfo- 
ceeding is a ‘judicial proceeding’. WI NALLASIVAY 
PiLLAL v. RAMALINGAM PILLAI 32 M. L. J. 402; (1917 
M. W. N. 303; 6 L. W, 364 18 Cz L. J. 783 305 


—_— 





Ss 476, 195—Mutation application, dismissal 
of, by Deputy Collector—False claim-~Succeeding 
Deputy Collector, whether competent to sanction pro- 
secution for offence under Penal Code (Act XLV of 
1860), s. 209-—Jurisdiction. 

One R. applied to a Land Registration Deputy 
Collector for mutation of his name inthe place of 
one 5. whom he alleged to be dead, but an applica- 
tion purporting to be on behalf of S was also made 
to the Deputy Collector stating that she was alive, 
The mutation application of R was dismissed -on 
16th December 916, in the absence of both R. and 
8. On l6th March 19!6,an application purporting 
to be on behalf of S. was made to the successor of 
the Deputy Collector by whom the mutation appli- 
cation was dismissed, praying for sanction to 
prosecute R. for an offence under section «09, Indian 
Pena! Code, and he recorded an order under section 
416, Criminal Procedure Code, directing the pro- 
secution of R: 

Held, (1) that the Deputy Collector had no jurisdic. 
tion to make the order as he had no judicial proceeding 
pending before him in the course of which the offence 
under section 703, Indian Penal Code, could be said 
to have been brought to his notice; 

(2) that the proper course would have been to give 
sanction under section 195; Criminal Procedure Code, 
PAT Ram NIGAH SINGH v. Emperos, 1 P.L W. 
772; 18 Cr. L J. 895 1007 


ee SS. 476, 199 — Person not named in sanction, 

whether can be proceeded against. 

Section 195, Criminal Procedare Code, operates as 
a bar to the trial of certain offences, and the test of 
the necessity for the grant of sanction is the 
character of the offence and not of the offender; 
once the bar imposed by section 195, Criminal 
Procedure ‘Code, to the trial of an offenre 
has been removed, the Magistrate before whom 
the trial takes place is not barred from issuing 
process against and trying persons who have 
not been specifically named in such a sanction 
under section 195, Criminal Procedure Code, or 
in an order under section 474, Criminal Procedure 
Code, as the case may be. P AJAIB SINGH v EMPEROR, 
34 P. R. 1917 Cr; 18 Cr L, J., 893 


—~-—— § ‘y76--Sanetion to prosecute—A ffidavit, false, 
filed before Munsarim— Preliminary enquiry. 

An affid&vit, written in English, was presented 
to the BMunsarim of the Court. It purported to 
be signed by the deponent in Urdu. Jt was not 
proved that it was read or explained to the latter, The 
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Judge held the statements contained in the affidavit 
to be false and exaggerated and gave sanction under 
section 476 of the Criminal Procedure Code for the 
prosecution of the deponent: 

Held, (1) that the case was one in which a 
preliminary enquiry should have been made before 
an order was passed under section 476 of the Criminal 
Procedure Code; 

(2) that inasmuch as the matters contained in 
the a‘idivit had not taken place bafore the Jadze 
the affidavit should hive been rejected on the spot 
A MATHURA Prasan v. Exrpsrog, 15 A L J. 617; 18 
Cr. L, J. 883 995 


—— —— B. 458 —Maintenance—Buddhist Law, Bur- 
mese— Dissolution of mar fiage—Desertion by wife. 
A wife who is driven away from her husband 

by his cruelty cannot be said to have “eft the 

house not having affection for the husband” within 
the meaning of the Dhammathats. 

A wife who refuses to rejoin her husband without 
sufficient reason or who is living apart from her 
husband by mutual consent is not entitled to main- 
tenance; but a husband under Burmese Buddhist Law, 
who is bound to maintain his wife, cannot evade that 
liability by declaring thdt the marriaga has been 
diasọlved by reason of the wife’s absence from 
him. LB Tariy ME v. PoGywe, 9 L. B. R. 44; IR 
Cr L.J. 167 143 
Tama §, 438—-Maintenance for son—Past neglect, 

effect of —Magistrite, duty of. 

When an application is made under section 
488, Criminal Procedure Code, by a child, it is 
the duty of the Magistrate to enquire, first, as 
to whether the child is unable to maintain itself, 
secondly, if the father is in a position to support 
his child, and thirdly, whether the father ig 
neglecting to maintain his child. Past neglect of 
his duty to support his child may be a cogent 
factor in coming to a finding that at the time of 
the application the father is neglecting or refusing 
to support his offspring. © 

The object of maintenance proceedings, however, 
is not to punish a parent for his past neglect 
but to prevent vagrancy by compelling those who 
can do so to support those who are unable to 
support themselves and hate a moral claim to 
snpport. If, therefore, a father offers to maintain 
kis son on condition that he lives with him the 
Magistrate should refrain from passing an order 
against the father until he has had an opportunity 
at least of proving that the offer is made in goad 
faith. ~ 

The fact that, in the past, he has neglected to 
support his son should not be considered as suffi. 
cient, by itself, to hold that the offer is not mada in 
good faith. P SARDAR MUHAMMAD v, NUR MUHAMMAD, 
22 P. R. 1917 Cr;16 P. W. R. 1917 Cr; 18 Gr, 
L. J. 8L . 331 


— S. 494-—Order permitting withtrawal of 
prasecution, whether judicial—Court, duty of, to re- 
cord reasons for order. 

In withholding or according consent to the with- 
drawal of a prosecution under section 494, Criminal 
Procedure Code, the Court acts in a judicial capacity, 
and forits order, as for every arder judicially made 
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it ought to give and record its reasons.’ © UMESH 





CHANDRA Roy v. SATIS CHANDRA Roy, 26 C. L. J. 208; 
18 Cr. L. J. 886; 22 C. W. N. 69 9148 
—— §, 526 993 
` e —— § 1528 l Ki "990 

S. 535 l 657 
—~——-— Ss. 535, 537 067 
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CROWN, right of entry of, on private property to 
regulate distribution of water-—Injunction, grant of, 
legality of. 

Where Gorernment is found to hare no an 
to water supplied to tanksi in a mitta by an artificial 
channel passing through .the village, the revenue 
officers as agents of the Government are not entitl- 
ed to goon the mittadar’s land against his wish to 


ragulate the supply or distribution of water to his 


mitta and other diyan villages or to execute repairs. 
Such a right can only be exercised without violating 
the proprietary rights ‘of others and by the use of 
lawful means. 

Government can be restrained by an injunction 
from committing trespass on the propertios of 
private owners ‘for controlling the distribution of 
water for purposes of irrigation. M BECRETARY o¥ 
STATE V, PALANIYAPPA PILLAI, (1917) M.-W, N. 571; 6 
L. W.572; 24 M. L. T. 816 : 24 


Market ~Kachchi 

“and pakki, adap— Selling’ shroff, whether peisonally 

_ liable to principal of buying adatia. 

`The custom of the Bombay Silver Markel for 
forward contracts is that duly shroffs are the osten- 
sible buyers and sellers though shroffs may have 
and often do have outside principals for whom 
they are acting. The ‘shrbdfis, when acting for 
principals, work sometimes for kachchi adat and 
sometimes for pakki adat, Inthe case of kachehi 
adat the adatia shroff guarantoes the performance 
of the contract to the other. shroff but does not 
guarantee its performance to his own principal. In 
the case of pakki adat the adatia shroff, who then 
acts fora higher rate of commission, is liable as a 
principal both to his own employer and to the 
other shroff. 

There is no custom in the Silver Market whereby the 
selling shroffs are exempted from personal liability to 
the principal of the buying adatia for damages for 
breach of a contract entered into by them. B 
ABRAHAM E .J, ABRAHAM V, SARUPCHAND HAKAMCHAND 
19 Bom. L. R.608 |. 256 
or usage, existence of, whether question of 
fact or law— Evidence 959 
ADOPTION-—Acquiescence, effect of-—-Hstoppel. 

“Where in consequence of the attitude taken up 
‘by the collateral heirs of the adoptive father the 
adopted son has been brought up as a member of the 
village community to which his adopted father þe- 
longed and Has always been recognised as such, the 
dollaterals are estopped from challenging the validity 
of the adoption. .P GHUHAR v. JAS Kaur, 69 P.R. 
19 7; 808 P. W. R. 1917 
ALIENATION—Mukarraridari rights—Tar- 

khans of Mauza Bhangi, Attock District— Necessity. 

Tarkhans of Mauza Bhangi, Attock District, are 
governed by the ordinary agricultural custom and 
among them a mukarraridar cannot sell his holding 
except for valid necessity even where the vendee is 


# 
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the representative of the superior Jandlord who 

created the mukarraridari rights. P AHMAD +. 

Samanp, 66 P. R. 19:17:18 P. W. R. 1917 1 

"~ -—— À LIENATION by widow of her husband's pro 
perty—Reversioner’s right, extent of—Transfer of right 
to stranger, whether permissible —~Transferee of right 
locus standi of— . |, 

A-reversioner's right to contest an alienation or 
sale by a widow of her husband’s property for want 
of necessity or otherwise isa personal one; and its 
transfer to a stranger, whether it is made in her life. 
time or after her ‘death, is both illegal and opposed 
to public policy as stimulating gambling in litiga- 
tion, Consequently. the transferee of such a right 
has‘no locus standi to maintain a suit for recovering 
the alienated property, on the ground that the aliena- 
tion is an unauthorized one. P Diwsn HAND v. 
Imam Din, 74 P. W. R. 1917 347 
DILU VION—Re-appearance of submerged land 

— Right of occupancy tenant— Rights granted before 

river action, nature of —Custom not anciént, effect of 

—Autation pro-eedings, effect of —Limitation. 

In a suit for declaration of occupancy rights it 
was contended on behalf of the defendants-landlords 

‘¢ thatthe plaintiffs had lost all rights őn account 


-=~ 





of tho submersion of ‘the land under’ the river ac-: 


cording .to the’ general custom of the district and 
(b) that the suit was barred as mutation had taken 


place in favour òf the defendants on submersion which 


occurred twelve years beforo suit. It appeared from 
the w 4ib-wl-arz of 1880 relied upon by the defendants 
that the village had become subject to river action 
only in the previous year whereas the occupancy 
rights were of a date long anterior to 'S&0: 

Held, (1) that the proprietors had failed to estab- 
lish a custom whereby diluviated occupancy land 
on submersion at ‘once becamo the property of 
the landlord and*was liber ated from the previously 
existing tenant right; 

(2) that the custom ‘propounded by the defendants’ 
was prima facie inequitable, as rights granted long 
before river action began: could not be subjected 
to rules obtaining in neighbouting villages which 
were liable to river action when the tenancy origi- 
nated; 

(3) that the alleged custom having been pro- 
pounded in the village for the first time i in, 147!) was 
not aucient and could not haye the force of law; 

(4 that mutation being a mere proceeding the 
suit was not barred, as the land thorgh submerged 
was inthe possession of the plaintiffs-tenants until 
the defendants took possession of it om its re-ap- 
pearance above the water-level, which event took 
place only a short time before suit. P MUHAMMAD 
Yar v. Pinan, 37 P. R. 1917; 124 P. W. R. 1917 


394 


—— HINDU LAW—Muhummadans, adoption by, 
-of Hindu manners and customs-—-Nawayats of South 
Canara-—Joint family trade— Pi ‘esumption— Evidence 
—Law applicable. - 

Where a Muhammadan trading family so fur coun- 
formed to Hindu customs that thoy lived as members 
of a joint family, purchased propertigs indis- 
criminately in the names of the members and showed 
themselves averse to division and conducted them. 
selves as a Hindu family for many years; _ 


t 


- 
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Heid, that a suit for partition would lie and the 
shares would be allocated according to the principles 
of Hindu Law. 

Held, further, that the fact that the parties belonged 
to the-clas: of Nawayats who, many years ago, 
married Konkani women and largely conformed to 
Hindu manuers and usages, may be taken into 
account with the rest of the evidence for the purpose 
of explaining the footing on which they lived snd 
traded for so many years. WM Hussain Saudis v. 
Hassan Sais, 5 L. W. 835 184 
“HINDU LAW-— Succession—Dancing girls— 

Females, rights of. 

Succession to the estate of a dancing girl is based 
more upon usage obtaining in the caste than’ upon 
any text of Hindu Law, and according to that usage 
females take in preference to males 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-unclo’s danghtec 
would be preferred to the maternal grand-uncle’s 
danghter’s son M SUBBARATNA MUDALI 2. BALA- 
KRISHNASWAML NAIDU, 22 ae L. T. 91; 6 L. W. 184; 24 
M. L J. 207; (1917) M. wW, N. 569 498 
— JOINT ROLDING— Widow, right of, to 

demand partition ‘473 
—SUCCESSION— Aguates living in separate 

village and owning no land in village of deceased, 

right of. 

Prima facie agnates of a deceased person are en- 
titled toa share in his estate, even though they live 
in another village aud own no land in the village m 
which the land in dispute is situate. P NANDA v. 
Hira, 47 P. R. 1917; 117 P. W R.1917 230 
ma — Awans of Mauza Chakrala, Mian- 

wali District—Sardari, custom of -~ Collateral succes- 

ston—Presumption—Burden of proof 

A special custom of sardari exists in the family of 
Awans of Mauzas Chakrala and Thamewali, Mianwa'l 
District, and among’them the rule of succession from 
father to son is*governed by the pagwand rule, and 
in the case of collateral succession the whole blood 
and half blood succeed together. 

The onus of proving any other custom, e. g., yak- 
madri, lies on the party who alleges it. P GHULAM 
MUHAMMAD Kaan v. NUR Kuan, 65 P. R. 1917; 105 
P. W. R. 1917 897 
—Chundawand -Rind wanas of 

Shahpur District. 

The custom of chundawand in the Shahpur District 
is exceedingly rare, and there is no trace of it 
amongst Rindwanas who form a sub-division of the 
Mekan tribe. P SULTAN v. GHULLA, 68 P. W. R. 
1917 783 
— Siste: v. collaterals—Mahwal 

Jats, Tahsil dlipur, Muzaffargarh District. 

Among Mahwal Tats of Tahsil Alipur, District 
Muzaffargarh, a sister does not exclude collaterals, 
whether she be marriedin the family or not. P 
Hayat v, RUSTAM, 48 P. R.- 1917; 118 P. W. R. 1917 

239 
consiruciion of— 
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DECREE based on compromise, 

Declaration—~-Possession. 

A decrep based on a compromise ina declaratory 
suit to the effect that the plaintiff is to get possession 
of certain land isa decree for possession. ‘The mere 
fact that the word “dakhilyab?’ does not occur in 
the decreeis not enough toalter it from a decree 
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for possession into a declaratory decree. P FAKIRa' a, 

Pir BAKHSH, 84 P. W. R. 1917; 66 P. L, R. 1917 2 

—, cancelation of, effect of 872 

—, construction of— Interest, right of creditor to 
appropriate payment tuwards—Contract Act (IX of 

1872), s. 60, applicability of, to decrees. 

An instalment decreo male in a snib upon 8 
hand-note ran as follows: “It is ordered that the 
defendants do pay to the plaintiff the sum of 
Rs. ?,88&-8-0 with interest thereon at the rate of 12 
per cent per annum * ¥*, The amount decreed * * 
to be paid in yearly instalments of Rs. 600 payable 
on Tuly 15th each year * * # a”, 

Held, that under the decree NS. was payable 
yearly and forthe purpose of the decree the year 
must be taken to endon the Idih July, and that the 
plaintiff was, therefore, at liberty, in the absence of 
any express or implied appropriation by the judg- 
ment-debtor, to appropriate, out of cach payment as it 
was made, a sum sufficient to satisfy the interest 
due at the date of the payment towards the satis- 
faction of the interest and to credit the balance 
only towards the principal, C BISWANATH BHATTA- 
CHARJEE v. SAMESWAR SARMA, 210, W. N. 1055 348 
, ex parte, sel aside by suit, effect of -Original 

suit, rectval of, 

“When an ew parte decree is set aside by a suit, its 
effect is to relegate the parties to the position they 
previously ocenpied, with the result that the suit 
which terminated in the er parte decree is rovived 
and must be tried by the Court, if the plaintiff de- 
sires to proceed with it. © DHARANIDUAR ADITYA 











w HEMANGA CHANDRA Jaxa, 210. W, N. 1087 956 
DEFAMATION — European called “native.” 
Calling an European or Angio-[ndian a “native” 


is not defamatory, though it may by grossly abusive. 
L B CHRISTENSEN v. CASTOR 696 
Journalistic communication termed “rubbish.” 

To describe a journalist’s communication as rubbish 
is defamatory, because the imputation conveyed 
by the word affects pcjadicially his capacity as 
a journalist.  B (CHRISTENSEN v. CASTOR 696 

Suit against several persons making agama: 
tory statements, maintainability of— 

Where a number of persons make dalaken 
allegations against the plaintiff,a suib against all 
of them to recover damages for defamation will not’ 
lie, unless it is proved that the defendants made 
those allegations acting together, as each pnrblication 

of the libel or slander isa distinct tort and a separate 
suit wonla lie against every person uttering and 
publishing the slander. C DIGAMBAR Das v, BISWES- 
WAR CHOWDHURY 12 
DELAY ıs FILING SUIT-—A4cygutescence, 

“The mere fact that a suit by the reversioners 
challenging’a gift is not brought till ten or eleven years 
after the death of the donor does not show that the 
plaintiffs acquiesced in the gift and the plaintiffs are 
not thereby estopped from bringing the suit. P 
Buac Mat v. Buacwan Das, 125 P, W. R. 1917 636 


DIVORCE ACT (IV or 1869), Ss. 12, 18, 14—Con- 
donation, what amounts to-—Colluston—Desertion on 
part of husband— Wilful neglect or misconduct. 
Condonation is forgiveness of a conjugal offence 

with full kno% ledge of all the circumstances and is 

a question of fact, not of law. It is a blotting out 
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of the offence imputed, so as to restore the offending 
party to the position which he or she occupied before 
the offence was committed: consequentiy mere for- 
giveness is not condonation, in order to amount to 
condonation it must completely restore the offonding 
party, and must be followed by cohabitation. 

Where after the wife’s confession of adultery, the 
husband allows her to occupy her bed (which is a 
separate bed) in the same room and to live in the 
house as usualfor some days, the conduct of the 
husband cannot be regarded as condonation of the 
adultery. 

A collusion within the meaning of section 13 of 
the Indian Divorce Act is heldto exist where the 
initiation of the proceedings for diegolution of 
marriage is procured, or its conduct provided for, 
by agreement or- bargain between the spouses or 
their agents. 

A mere refusal by the hushand, without reasonable 
cause, of the matrimonial bed does nt constitute 
desertion on his part ^r such wilful neglect or mis- 
conduct as contuces to adultéry, and is not an ade- 
quate ground for dissolutien of marriage. C De 
STE Croix v. De Str Crorx, 21 C. W. N. 717 447 
BASEMENT—Natural right to discharge water on to 

lower lunds—Obstruction, whether constitutes continu- 

ing cause of action. 

Owners and occupiers of higher lands have the 

right to discharge surface water of their lands on 
to the contiguous lower lands not only in the dry 
season but in all seasons of the year. 
_ This right is not curtailed by any natural changes 
such as the silting up of an adjoining river, in con- 
sequence of which the burden of the lower ground 
is enhanced. . 

An obstruction to the discharge of surface water 
constitutes a recurring cause of action, so that no 
“question of limitation can arise in regard toa suit 
for the removal of the obstruction. C KASESWAR 
MUKERJEE 4, ANNODA PROSAD PATRA 863 
— by prescription, whether canbe acquired by 

tenant ~Landlord and tenant—Right to raise water 

for irrigation—User for 50 years—Presumption of 
lost grant. 

An easement by prescription under the Limitation 
Act cannot‘arise between landlord and tenant. 

Where the plaintiff’s predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of right and without any objection by 
the Jatter for 50 years, the Court is justified in pre- 
suming the éxistence of a lost grant. PAT KrisHan 
CHANDRA MANDAL v. Ram Sanay KATARI, 2 P. L. W. 
46 A 577 
l Water rights, extent aml scope of—Suit to 

restrain wse of watercourse, where no damage caused, 

maintainability of —Suit by transferee from Hindu 
widow, 

Everybody has a right todo anything on his 
own land with regard to the diversion, storage 
or the uses of water in any way he chooses, provid- 
ed that when he ceases dealing with it on his own 
land or when he has made such use of it ashe is 
minded to make, he is not to allow or cause that 
water to go upon his neighbour’s land so as to affect 
that neighbour’s land in some other way than the 
way in which it had been affected before. 
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A person has no right to obstruct the water of a 
natural stream, except to the extent to which he 
has had prescriptive use thereof. 

A plaintiff, whose natural rights in regard to 
watercourses are in danger of being infringed or 
further encroached upon by a new enjoyment on 
the part of the defendant, capable of. being converted 
by user for the prescriptive period into a new right 
in the latter, has a good cause of action, apart from 
any question as to the amount of damage which he 
may have suffered or be likely to suffer. 

A plaintiff whose title to land is based upon a 
grant by a‘Hindu widow, which may or may not 
be valid against the reversioners, can during the 
lifetime of the widow maintain a suit for a perma- 
nent injunction restraining the defendant from 
diverting the course of the natural flow of surface 
water so as to affect his land. .C ERALIJOOL TEA 
Co., LTD. v. NAGENDRO NATH 47 
EJECTMENT, suit for—Cause of action. 

The institution of a suit for ejectment of the 
tenant cannot be ‘regarded as the requisite act 
showing the intention of the landlord to determine 
the lease within the meaning of section 111 (g). ~ 

On non-payment of rent by the lessee the landlord 
brought a suit for his ejectment on the ground 
that under the terms of the lease the tenancy was 
forfeited in consequency of the non-payment: 

Held, that a suit for ejectment was not maintain- 
able for want of a cause of action, as it was not 
even alleged in the plaint that before the institution 
of the suit the plaintiff had, on the failure of the 
tenant to pay rent, done any act showing his inten- 
tion to determine the lease. C NAURANG SINGH v. 
JANARDON KISHORE Lar SINGH DEO 952 
—— -— suit—Redemption, whether can be allowed. 

Where `n a simple suit for ejectment the plaintiff 
set out in the relief clause that, if it were found by 
the Court that there were any encumbrances on the 
property in suit, an order might be made permitting 
him to have redemption: 

Held, that the plaintiff could uot have redemption 
in such suit. O JANG BAHADUR SINGH v. CHANDRES 


Sineu, 4 O. L. J. 365 171 
ENHANCED PUNISHMENT 987 
ESTOPPEL 675, 775 


————— See Evipence Act (I oF 1872), Sucvion 115, 
Actions and conduct of parties, 

Actions and conduct of parties might give rise to 
estoppel, when such actions and conduct have pro- 
duced alteration of circumstances so great that 
without great loss and inconvenience ‘the parties 
cannot be put back in their original position. M 
Hussain SAHIB v. Hassan Sais, 5 L. W. 835 184 
Admission, value of. 

A mere admission of the -right of one party by 
the other in a previous case between them does 
not amount to an estoppel, but it affords a strong 
piece of evidence against the person making the 
admission. P SULTAN v, GHULLA, 68 P.W. R. i 

283 

Trerpasser building upon another's land, 

effect of—Suit for demolition—Building with know- 
ledge of defective tille. 

If a stranger builds knowingly upon another man’s 
Jand, thereis no principle of equity which prevents 
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the owner from insisting on having back his land 
with all the additional valne which the occupier has 
imprudently added to it. PAT Sroccine, B. v. TATA 
Tron AND Steet Co, (1917) Pat. 273; 2 P. L. W. IRA; 
2 P. L.J. 600 175 


EVIDENCE— Admission of irrelerant evidence, the- 
ther vitiates judgment. 

The mere fact that inadmissible evidence was 
admitted by a Court does not vitiate its. judgment, 
if the Court arrived at its conclusions on the merits 
independently of the evirlence improperly admitted. 
C. AMBAR Aviv. Lorre Av, 250, L, J. 819; 21 C, 
W. N. 996 116 





145, proceedings under and order therein, whether 

relevant, 

The facts of a previous proceeding under section 
145, Criminal Procedure Code, and the order passed 
therein are relevant in a suit between the same 
parties for recovery of possession of the land on 
declaration of title, but the reasons for the order 
are not relevant. © BaropA Prosan Roy CHOWDHURY 
v. MANMATH Nata MITRA 456 


EVIDENCE AOT (I or 18724, S. 13 ~Chittas, private, 
admissibility-of, 

Semble. —Private chitias, however old, are not 
admissible in evidence under section 13 of the 
Evidence Act. © NAFAR JOARDAR © PRATIMA SUNDARI 
DASSYA 726 
— $s. 80, 114 (b)——Confess‘on of co-accused, 

whether constitutes sufficient basis for conviction — 

Retracied confession, value of. i 

The confession of a co-accused is not the 
same thing as the testimony of an accomplice and 
stands on a different footing. It may be taken into 
consideration as lending support to other evidence 
in the case. But if there is no other evidence, it 
isnot a proper basis for aconyiction. It is not 
strengthened by the fact that it is supported by 
the other confessions, whether these have been made 
in such circumstances as to preclude the theory that 
there has been connivance between the persons 
making the confessions or not, 

The weight to be givento a retracted confession 
depends on the circumstances under which it is 
made, and on the intrinsic credibility of the 
confession. U B Nea San NYEIN v. EMPEROR, 3 U. B, 
R. (1917: 3; 18 Cr L, J. 774 150 
— §. 32 (3. 

A statement by the vendors in a deed of 
sale, that the land conveyed is limited by certain 
boundaries, is an admission that their proprietary 
interest does not extend over any land outside the 
boundaries mentioned, and as such is admissible 
against strangers to the transaction under section 32 
(3) of the Indian Evidence Act. C AMBIR Att». 
Lorre Att, 25 O. D. T. 619; 21 0. W., N. 996 116 
~ m §, 35—-Register of births and deaths kept 

by village oficial, entries in, admissibility of—Entry, 

whether evidence of actual date of death. > 
- Avilla&e karnam or Reddi keeping a register of 
deaths actgasa public servant inthe discharge of 
his fficial duty within the meaning of section 34 
of the Evidence Act. Itis not necessary that ẹ 


j £ 
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public servant should be compellable by legislative 
enactment to discharge such a dity. 

Where death registers are kept under the directions 
of the Board of Revenue acting as agents of the 
Government, the entries therein are admissible in 
evidence under section 35 of the Evidence Act. 

An entry in such a register is proof of the actual 
date of death. M Devara PALLI RAMADINGA REDDI v, 
SRIGIRIRAJU KOTAYYA, 22 M. L. T. 17:83 M.L. J. 60: 
(1917) M. W. N. 658; 5 L. W. 246 286 
~ 8. 45-—LPrade mark, imitation of-—Ewpert 

opinions of, as to likelihood of deception by imi- 

tation irade mark, admissibility of. 

Opinions of experts, as to whether goods of a 
particular firm besring particular trade marks 
alleged to be imitation would be likely to deceive 
the ultimate purchasers to buy imitation goods 
in place of genuine ones, are inadmissible under 
section 45 of the Evidence Act, as they do not relate 
to any question of science or art. It is for the Court 
to decide whether the marks complained of are 
likely to deceive the public. S$ MaACDONALD & Co, v, 
-Hortan AND Moss, 10 5., L. R. 275 539 

S 55—Character, evidence as to, relevancy of, 

Tn civil cases the fact that the character of any 
person is such as to affect the amount of damages 
which he ought to receive is relevant, but evidenco 
may be given only of general character and not of 
particular act by which characteris shown. L B 
CHRISTENSEN V CASTOR 696 

S. 89 —Mnrtgage.deed—dtteting witnesses 
dead — Mortgagor, failure of, to produce mortgage- 
deed — Execution, proof of. 

The attesting witnesses of a morteage.- 
required by law to be attested, were dead” Fase 
however, proved thatthe mortgagor had execnted 
the deed, and that it had been returned to him at 
the time of the sale of the mortgaged property to 
the mortgagee The mortgagor was called upon to 
produce the deed before Court, but he failed to da go: 

Held, that under the above circumstances the 
execution of the mortgaga-deed was, in view of 
section 89 of the Evidence Act, sat isfactorily estab. 
lished, irrespective of tha provisions of seotion 68 
et seq, of the same Act. O JANG BAHADUR SINGH 
w. CHANDREJ SINGH, 40. L. J. 365 i74 
Ss. 90, 114, 115— Unsigned accounts, pre- 

sumption us lo—Improvements, claim for, by alleged 

occupancy tenant, 

Section 90 of the Evidence Act does not enable a 
Court to presume that unsigned accounts of a temple 
which do not purport to be in the handwriting of 
any particular person or persons: were written by 
the authorised accountants of the temple. Nor can 
section 114 be invoked in aid of such a presumption. 
ME NAINA PILLAI v. RAMANATHAN CHETTIAR, 33 M. 
L. J. 84 





78 
S. 91—Tranefer of Property Act (IV of 1888) 
s. 54—Sale of immoveable property of less than 
Rs. 100 in value—Unregistered instrument of sale 
admissibility of, in evidence. ; 
For the sale of an immoveable property of loss 
than Rs. 100 in value an unregistered instrament 
unaccompanied by delive :> of possession, is of no 
avail and confers no title, ve 
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Where an immoveable propérty of less than Rs, 100 
in value: is sold -by delivery of possession and an 
instrament of sale is also executed but not registered, 
the instrnment is admissible as evidence of tha 
nature of the transaction as under section 91 of the 
Indian Evidence Act such an instrament, although 
it dors not confer any title and is merely evidentiary, 
is the only admissible evidence of the natare anid 
terms of the transaction © JUMAN v. MOHAMMAD 
Nasingoaz, 21 0. W. N. 1149 > 719 


3 ; 
S. 92— Written czirespowdence varying rent 
payable under registered lease, whether admissible 

in evidence—Rent suit—-Right? of party to rectify 

" yvegistered lease, whether can be gone into. 

The. plaintiff held a permanent lease from tha 
Government, which he sublet to the defendants by 
“a registered document. In both the lease and the 





el 


unter-lease there was an undertaking on the part 


of the tenants to reclaim the land. The reclama- 
tion not having aken place in accordance with the 
terms of the lease, Government served notice upan 
the plaintiff to qnit and threatened to re-on'er. . On 
this vorrespondence ensued between the plaintiff 
‘and the under-lessees, defendants, with the result 
that the defendants agreed that if the plaintiff 
would obtain afresh Jeaso in place of the original 
lease, which the Government claimed to have for- 
feited, the rent payable by the defendants under 
ihe under-leaso should be enhanced by a-correr- 
ponding amount to that which the plaintiffs would 
become liable. to pay to Government; and in pursu- 
ance of that agreement the plaintiff received from 
the Government a fresh lease on more onerous 
terms than those on which the land was held origi- 
nally by him In a suit by the plaintiff to recover 
rent, nob as provided for by the registered under- 
lease, but at tte rate as varied: by the correspondence 
that took place between the parties: 


eld, (1) that the plaintiff could not recover’ 


more rent than what was agreed to be paid under 
the registered under-lease, as the ‘terms of that 
document could not be contradicted or varied by 
subsequent correspondence which was not registered, 
even though by th b correspondence a binding agree- 
ment may have been made bétween the parties for 
altering the rent payable under the registered sub- 
Tease; ' ` : 

(2) that any case that the plaintiff: might have for 
alterning or rectifying the terms of the original re- 
gistered under-lease in a properly constituted suit, 
on the ground that the ¢orresnondence had given 
rise to a binding agreement which ‘ought to be 
enforced ina Court of Rqaity, could not be gone 
into in the suit as it wasan ordinary suit for rent, 
CG Sumpa Prasap Roy v. SAMARERDRA Narn Bosu 








431 

Ss: 94° 556 

Ss. 134, 116 7&8 

- S. 114, ill. (b) 820 





Ss. 114 tb’, 20—Confesston of cc-accused, 
. avhether constitutes sufficient basis for conviction— 
Retracted confession, value of. 
The confession of a co-accused is not the 
samo thingas the testimony of an-accomplice and 
stands on a different footing. It may be taken into 
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‘made, and on 


< [1917 
N 
5N am 


consideration as lending support to other evidence 
inthe case Butif there is no other evidence, it 
18 nol A proper basis for a conviction. Ib is not 
strengthened by the fact that ib is supported by 
the other confessions, whether these have been made 
in such circumstances as to preclude the theory that 
there has been connivance between the ‘persons 
making the confessions or not ae 

The weight to be given to a retracted confession 
depends on the circumstances under which it is 
the intrinsic credibility of the 
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confession. 

The objech of examining an accused person is to 
afford him an opportunity of explaining away 
evidence against him. Each point appearing in 
evidence should be put to the aceused and he 
should b? invited to offer his explanation or comment 
on it. Anything in the nature of cross-examination 
should be avoided. U B NG‘ Sin NYEIN v EMPEROR, 
8 U.B R (1917) 8:18 Ca. L. J. 774 130 

Ss 115, T16,’ 

Section 115 of the Evidence Act does not estop 
any person from denying the legal effect of a 
transact‘on to which he is’a party, but only the 
truth of a “thing” which, he intentionally caured’ 
the other party to believe The “thing” dces 
not réfer to the legal validity of .an agreement 
to relinquish a spes successionis when it actuateg, 
nor to an intention which. has to come into exist- 
ence in the future, e g, when a successinn opens. 
The intentional misleading under the section 
refers’to the present existence of a right or. fact 
and not toa future metaphysical possibility, WI Asa 
BEEVI t. KARUPPAN CHETTY, 361 
an B 115~Estoppel — Minor, representation by, 

that he is major, effect of—“ Person,” whether includes 

miner 

The meaning of “a person” in section 115 of the 
Evidence Act carnot be contracted so asto exclude 
from its connotation all persons declared under the 
Contract Act incompetent to contract. HK 

Where a person, not being clearly a minor in 
appearance, represents to another, and so inten- 
tionally causes that other to believe, that he isa 
major and on the frith of that belief causes that 
other to part with his money, he is estopped from 
subsequently pleading minority and proving it. 

. Per Healon, J.— In general the word ‘person’ when 
usedin the Evidence Act is used in its ordinary sense, 
and ib is ured in that ordinarv sense in the case of 
section Il ol the Act also „There is nothing in that 
section which suggests that there should be any 
limitation put upon the word “person.” B DADASAHEB 
DasraTuRso v. Bar Nanant,.]9 Bow L. RB. 561; 41 
B. 480 189 

S. 155—~Tanpeaching ciedit of awitress— Crimi. 

nal Procedure Code (Act V of 189R), (h XIF, s. 162 

—Procedure— Proof of statement fo Police— Person, 

whether bound to state truth to Police, 

Under section '54 of the Evidence Act the credit 
of a witness may be impeached by proof of former 
statements inconsistent with any part of hig evidence 
which is liable to be contradicted. a 

Section 162 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 
provided by the Evidence Act by the statement which 


. 
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j 
he is'alleged to have made to tho Police in the course 
of an investigation under Chapter X[V of the same 
Code, 

If a Magistrate finds that a witness is recorded as 
having made a statement different from thal which 
he has made before him and he considers that in the 
circumstances of the case the discrepancy should 
le brought to light, he onght to ask the witness if he 
has made the statement attributed to him by the 
Police papers If the witness admits that he has, he 
should be given an opportunity of explaining why 
the contradiction has occurred If the wilness 
denies that he has made any such statament, the 
statement must be proved, before it can be used for 
the purpose of impeaching the credit of the witness. 
Jt is not like the deposition of a witness made in the 
Committing Magistrate’s Court, which can be taken 
off the file of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not so a statement attri- 
buted to a witness on the Police papers. 

No person is bound to state the truth to the Polico 
in the course of an investigation under Chapter XIV 
of the Criminal Procedure Code. Hence a statement 
to the Police is not evidence, as a statement made on 
oath before a competent authority is L B Nea Pru 
uv. EMPEROR, 18 Or. To, J. 844 ~ 668 
EXCISE ACT (XII or 1896), S. 52—Licensee — Master 

and servant—Serrant permitting drunkenness in shop 

during master’s ubsence-—MMa-ter, whether liable. 

A liquor licensee is responsible under section 50 
of the Excise Act for the default of his servants in 
permitting drunkenness in his shop without his 
knowledge L B NGA SHIN Gyr v EMPEROR, 18 
Or. L J. E65 : i a O77 
EXECUTING COGRT, jurisdiction of, to. decide 

question of mesne profits on restoration of posses- 

gion 910 


EXECUTION—Judgment-debtor in possession of land 

‘under contract of sale—Land, whether can be s.id in 

execution— Judgment-debtor, position of. 

The plaintiff got into possession ofa piece of land on 
payment of the entire consideration for -its purchase 
under a contract of sale. Before the conveyance 
was registered, however, the land was sold and was 
purchased by the defendant in execution of a money 
decree against the plaintiff: 

Held, that the plaintif at the date of the auction- 
purchase by the defendant had acquired aright to 
the land which passed tothe defendant under the 
sale in execution, so that tlye plaintiff could not con- 
tend that he had no interest inthe property which 
could be purchased by the defendant at the execution 
sale, and that he was not entitled to recover tho 
property from the defendant on getting a registered 
conveyance from its former owner after the defend- 
ant’s purchase. © Jxan CHANDAR Das v, RAJANI 
KANTA PAL 850 


Limilulion, question of, not pressed at earlier 
stage of same proceeding— Estoppel ~ Question of 
limitatiog decided in previous execution proceeding, 
achether can be raised in subsequent proceeding. 

An order of a Court directing execution of a 
barred decree to proceed after due notice to tho 
judgment-debter precludes the judgmeut-debtor 
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from repeating his objection in a subsequent 
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execu- 
PAT BesneswarR Dayan 
675, 


tion of the same decree. 
v. Rue Kisuore Lat, 3 P. L. W. 13- 


Purchaser from decree-holder,’ posilion of— 

Sale subsequent’y set aside with notice to decree- 

holder — Refund of price. 

The purchaser of a property from a decrec-holder, 
which the latter purchased at a salo in execution of his 
decree, cannot treat as a nullity subsequent proceed- 
ings of the execution Court in which the execntion 
sale is set aside with notice to the deercee-holder 
but in the absence of and without notice to the pur- 
chaser, as such proceedings, boing good proveedings 
against the decree-holder, are good also ss‘regards 
the purchaser who claims through the decrec-holder. 

But such purchaser is entitled, to a refund of tho 
price paid by him with interest from his vendor. 
C Sati Natu v, RATANMAM NASKAR 200 
eran ~~ Sale—Misdescription--Wrong khasra plot 

No, whether vitiates sale. 

Khasiat numbers are subordinate descriptions of a 
halding for the purposes of its identification, 

Where an entire holdiug is’ sold in execution of a 
rent-decree obtained in respect of the holding, a 
wrong description of tho holding by giving wrong 
plot numbers does not vitiate the sale PAT 
RAJENDRA PRASAD Sanu v GANGAN Koer, 2 P. L, W, 
81, 2 P.L J. 623 282 
Sale ~ Purchaser, rights of. 

Where property is sold in execution of a decree: 
ordinarily all right, title and interest therein which 
the judsment-debtor had in possession, reversion, 
remainder, or in expectancy would pass to” the 
purchaser, unless the Cotrt limits the operation of 
the conveyance. © KUMUD Kerisuxa MANDAL t. 
Jocunpra Natu, 21 ©. W. N. 844; 26 C. L. at 
EXECOTION or DOVUMENT—Fraud—Undue in- 

fluence—Burden of proof. 

Where the execution of a document is admitted, 
the burden of proving that ib was executed under 
f audor undue influence is on tho party setting up 
such plea. PAT Racuu Gig ec, RAWHUNATH GIR, < 
P L W. 28; 2 P. L.J 893 j 202 
EXECUTOR, decree obtained by—Salé-—Purchase by 

executur-—Beneficial ownership in decree, determina- 

tion of — Family arrangement, effect of. ` 

K. died leaving fonr sons anda widow, He left 
a Will appointing his widow as his executrix. The 
latter in execution of a rent-decree purchased the 
property in arrears Prior to the decree one of the 
sons having died unmarried, his share had 
devolved upon the executrix as his mother 
and a family arrangement had been executad 
between the members of the family before the 
auction-purchuse of the property, by which the 
exccntrix released all her interest in the estate of 
her deceased son in favour of another son. Tho 
plaintiff acquired the entire interest of that son and 
the other co-sharers in the property: 

Held, 1) that under the terms of the family 
arrangement the execntrix had no interest in the 
property that she purchased qua executiix in execu- 
tion of the dourco she obtained as oxecutrix and that: 


t 
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the plaintiff was, therefore, entitled to the property; 

(2) that though the decree was obtained by the 
executrix, the beneficial owners of the estate were 
the real owners of the decree. GC KRISHNA PROMODA 
Dast v. KEDAR NATH 732 
, power of, to borrow money for carrying 

on business—Personal liability in respect of bur- 

yowings—Creditor’s suit against estate and execu- 
tors— Evidence of mismanagement on ewecutors’ part, 
admissibilily of-—-Parties to suit, 

An executor who borrows money in the course of 
the administration for the purposes of the estate is 
personally responsible for the payment of such 
debts, though he is entitled to be indemnified out 
of theestate for such borrowing if he shows that 
it was reasonably and properly made. 

In India a business left by a deceased owner is 
undoubtedly a heritable asset which passes to his 
heirs, and in the case of a Will, vests in his executor. 
In respect of the duties of the executor in carrying 
on that ‘business, whether he does so for the pur- 
pose of winding if up or of making it over as a going 
concern to the person or persons entitled to inherit 
it and his dutits in dealing with any other part of 
the testator’s estate, there does not appear to be any 
difference between executors in India and ir England. 
An executor may pledge any portion of his testator’s 
estate in order to rdise money for the purpose of ad- 
ministration, even when it is necessary to carry on a 
business left by the testator. 

In & suit by the creditors against the executors 
of an estate for the recovery from the estate of 
money borrowed by them for the purpose of adminis- 
tration, evidence'of mismanagement on the part of 
the executors should not be shut out, as the estate 
cannot be rendered liable without deciding the 
question of the propriety or impropriety of the 
exccutor’s conduct in borrowing the monies. 

Such a suit cannot be decreed against the estate 
but should be decreed against the executors in their 
personal capacity subject to the right of indemnity, 
if any, out of the estate, unless it is established that 
the borrowing was in all respects proper and for the 
benefit of the estate, 

In such a suit the executors cannot fully repre- 
sent the estate, as their personal interests as 
executors are diametrically opposed tothose of the 
estate. 

The executors under a Will borrowed large sums 
of money for the purpose of carrying on a business 
left by the testator, which ultimately failed. Some 
of the creditors brought an administration suit in 
the High Court, while others individually instituted 
suits against the executors for the recovery of the 
debts due to them from the estate, and these suits 
were decreed by the Court against the estate as 
represented by the executors: h : 

Held, that the Court should have in the exercise 
of a wide discretion postponed the hearing of these 
suits and allowed the plaintiffs to prove their 
claims, along with the rest of the creditors of the 
estate, in the administration suit which was pending 
in the High Court, even though no specific order was 
made by the High Court asking the lower Court to 
postpone those suits © SUuDHIR Omanpra Das v. 
KAMAL CHANDRA DUTTA, 21 0, W, N. 1043 503 
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EXECUTORS, rights and duties of 605 

EX PARTE DECREE—Application to set aside decree 
by some defendants—Decree, entire, whether to be set 
aside. 

Where, on the application of some of the defend- 
ants for setting aside a mortgage decree pazsed 
ex parte against them, the decrze is set aside, it 
should be set aside in its entirety. © Brasa Navn. 
V. SURENDRA KRISHNA Roy 181 
FALSE COLLUSIVE DEFENCE. 

An agreement to maintain a false defence in a 


civil suit is not an actionable wrong. PAT 
DARRHANGI THAKUR v. MAHABIR PRASAD 522 
FRAUD 161 


of plaintiff pleaded by dzfendant participat- 

ing in firaud— Proof. . 

A defendant who wants tn defeat the claim of a 
plaintiff on the ground of fraud, alleging that he himself 
participated in the fraud, must produce very strong 
evidence to establish the frand, so as to enable 
hin to oxtricate himself from the difficult situation 
in which he is placed. C Axim CHANDRA SAHA v. 
GIRISH CHANDRA Sana, 21 O. W. N. 8614 302 

Plaintif co-vendee’s name omitled from 
conveyance-——Surt for possession of share against co. 
vendees——Limitation——Suit for rectification barred. 

A plaintiff who was a co-vendee of land along with 
the defendants but whose name was omitted from 
the conveyance by the fraud of the defendants, who 
were entrusted with the preparation and execution 
of the document, can by a suit recover possession 
of his share, even though the limitation period for 
rectification of the conveyance by insertion of his 
name, by a suit properly framed for the purpose, has 
elapsed. C ASITULLA v, SADATULLA 747 
GENERAL CLAUSES ACT (X or 1897), 8.6 4 
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GHATWAL in Manbhum, appointment of—~Approval 
of Government, whether necessary. _ 

In the District of Manbhum the ghatwal tenure 
is not heritable, The ghatwal’s appointment depends 
upon the willand pleasure of the Government, PAT 
MIDNAPORE ZEMINDARI Co, LTD. V. PANDAY SARDAR, 
2 P. L. W. 143; 2 P. L. J, 506 114 
GIRI), rescission of, . 

Although in contracts for sale, mortgage, lease or 
exchange, there is pecuniary consideration, while in 
a gift there is no such consideration, yet the right 
of rescission in the case of a gift (on the part of the 
grantor) is circumscribed by the same sort of circum- 
stances such as fraud, mistake, coercion, undue 
influence, misrepreseutation or the like as would 
operate to invalidate a contract. C BEHARI LALU 
GHOSE v. SINDHUBALA Dass! i , 878 
GOVERNMENT or INDIA AOT (5&6 Gso. Y) O. 

61), S. 107 652 
——_———- NOTIFICATIONS Nos. 515 I. B. and 516 

I. B. dated 17th March 1913 993 
GUARDIANS axb WARDS ACT (VIII or 1890), 

Ss. 7, 17,19 ıb —Natural guardian, legal rights 

of—Court, power of, to interfere with legal rights 

of natural guardian —Conversion of father to Islam 

—Right to continue guardian after conversion—~ 

Minors, welfare of. ° 

Both in equity and under the Guardians aud 
Wards Act, a Uourt has power to interfere with the 
legal rights of guardianship of the parents. The 


"ol. XLI] 
GUARDIANS anv WARDS AOT—contd, 


‘welfare of the children should primarily be 
considered. i : 

“Where a Hindu mother applied for the appoint- 
ment of a guardian ‘of the person and property of 
her minor children owing to their father having 
embraced Islam: 

Heid, that the Court could not reject the applica- 
tion on merely legal grounds as showing no unfit- 
ness in the father under section :9 (b) of the 
‘Guardians. and Wards Act to be the guardian of 
his children, but should ascertain what would be for 
the welfare of the minors, whether any of them were 
sufficiently advanced to make an intelligent pre- 
‘ference for one mode of life or the other, to what 
rules of life had the children hitherto been subjected, 
what means were at the disposal of each parent to 
provide for them in future, and whether under the 
‘altered circumstances arising from his conversion 
the father would beable to provide a fit home for 


his children. If the father should not be able or_ 


prepared to provide such a home, he should be held 
not to-be fit to be the guardian of his children with- 
in the. meaning of section 19 (b) of the Guardians 
and Wards Act. 

Per Grouch, A. J. C.—English decisions in which 
the conflict has been between the Protestant and 
Roman Catholic religions cannot be considered 
to have any authority in India when dealing, with 
a conflict between Islam and Hinduism The pro- 
visions of the Guardians and ‘ards Act are in no 
way limited by the English practice. ; 

Change of religion ‘bv itself does not necessarily 
render a father unfit to be the guardian of his 
children. i 
` Sections 17 and 19 ofthe Guardians and Wards 
Act must be read together, ` 

Quære.—Whether the general rule that a child 
should follow the religion of his father could apply 
without qualification to a case where the religion 
has been newly adopted by the father and is not that 
in which the child was born or reared. $ RADHIBAI 
vw. DR. VASANMAL, L1 S. L. B. I7 571 
= —..§.10 (1, (8)—Application stating date of 
` birth of minor—~Proceeding for appointment of 

guardian—EvidenceAdmissibilily of proceedings to 

prove age of minor in subsequent sutt, 

The proceedings for the appointment of a guardian 
of a minorand the cause title of such proceedings 
stating the age of the minor at the date of the 
proceedings are not admissible in evidence for the 
‘purpose of showing what the age of the minor was 
at that time. © Brosa KRISENA GHOSE v. BENI- 
MADHAB GHOSE 744 
| S. 183—Application to appoint guardian— 
| Procedure. 





_. The procedure under section 18 of the Guardians. 


and Wards Act is not intended to be summary, and a 
Court should not reject an application for the 
appointment of a guardian of a minor without any 
enquiry at all. P Jiwan v, Zeno, 63 P. L. R. 1917; 
134 P. W. R. 1917 976 


© Ss. 17, 19 (b) “571 


we 53, 30—Transfer of minor's interest in decree 
by certificated guardian without leave of Court, whe- 
ther can be questioned by judgment-debdtor, 





t 
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GUARDIANS axp WARDS ACT—concld, 


A judgment-debtor cannot question the validity 


. of the transfer of a minor's interest in the decree, 


made by his certificated guardian without the leave 
of the District Judge; so as to prevent its execution 
by the transferee. 

A judgment-debtor assignee of a mortgage decree 
can execute it by putting up the mortgaged property. 
C JAGABANDHU PAL v, HALADHAR PAL 269 


e §, 31—Morigage by certificated guardian— 
Necessity—Order sanctioning mortgage—Creditor, 
duty of, to prove necessity. 

Where a District Judge satisfies himself ag to 
the necessity for a loan by ew parte inquiries and 
sanctions w mortgage by the certificated guardian of 
a minor, the lender, if he acts bona fide, is not bound 
to go behind the order sanctioning the loan and is 
not bound to see to the application of the money, 
but is entitled to rely upon the order unless he 
isa party to a fraud for obtaining the sanction, 
C AXIL HANDRA SAHA Vv. GIRISH OCnANDRA Sauna, 
210. W. N. 864 302 


m Sg, 34 (e), 386 —Civi Procedure Code (Act V 
of 1908), s. 2 (14)—“ Order,” meaning of—Order 
passed against guardian under s 34 (e) of Act 

. whether executable. 

Under section 84 (e) of the Guardians and Wards 

Act, the District Court directed the guardian ap. 

pointed by Court for the estate of a minor female 


‘to pay the sum of Rs. 1,690-to the guardian of the 


person’ ofthe minor step-daughter of the aforesaid 
minor for her marriage expenses. The money was 
not so paid. The ward attained majority and ob- 
tained possession of the property. ‘The step-daugh- 
ter’s guardian applied for execution of the order 
passed by the District Court as a decree of Court: 
Held, that the order was not one contemplated 
by section 2 (14) of the Code of Civil Procedure, and 
could no be executed under the provisions of that 
Code, the proper remedy being by a suit. M Parvaru- 
AMMAL V, OHOKALINGA Guerry, (1917) M. W. N., 602; 
6 L. W. 526 341, 


e me S, 41 (4)—Order of discharge of guardian, 
not in express terms, effect of—Civil suit, whether 
barred. Ng . : 
An order of discharge under section 41 (4) of the 

Guardians. and Wards Act,in order to bar a civil 

suit by the minor against the guardian for rendition 

of accounts, must be in express terms, and nob by 

implication, P AMAR NATH v. RAGHPAT Rat, 73 P, 

W.R, 1917; 108 P. L. R. 1917 344 


GUARDIAN AND WARD —Minor, whether personally 
` liable for simple debt contracted by guardian— 


-" Guardian, whether can bind ward's estate. 


The .guardian of a minor cannot bind his ward 
personally by a simple contract debt. 


A guardian cannot bind his ward's estate except 
by a document purporting to bind it. N JHITIBAL v. 
Tuman, 13 N, L. R. 109 35 


HIGH COURTS ACT, 1861 (24 AND 25 Vic. ©, 104), 
<5, 15 313, 652 


HIGIL COURT, Original Side of, history and power of 
7 h / 
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HINDU LAW—ADOPTION—Death of adopted son 
—Second adoption during lifetime of first adopted 
son's widow—Suit for recovery of estate by first 
adopted son’s reversioner 845 

—Putrishta jag ceremony, whether 
Necessary, 


Where both the adoptive father and the adopted 
pon are members of the same gotra, the putrishta jag 
ceremony is not necessary to validate the adoption, 
PAT Sxro Loran Ral Vv. DHIRGUN Rat, 1 P, L. W. 
184; 2 P. L. J. 481 


— —CUSTOM ~-Impurtible zemindari — Inalien- 
ability and succession by single heir, whether jamily 
custom or incident of tenure, ` | 
In cases of grants of land under zemindari tenure 

under the Permanent Settlement, the conditions of 

the tenure prior to cession cannot be presamed to 
have continued and it rests on the claimant to show 
that the manner in which the estate has been treated 

_ by tae British Government indicated that Govern- 

ment intended to preserve the prior incidents. 

Impartibility leads logically to the existence of a 
power of alienability and not to a rule of inalienability. 
The custom of impartibility and of succession by 
a single owner are incidents attached not to the pro- 
perty of a family but to the law governing that par- 
ticular family. 

In cases of military tenures, as regards the quos- 
tion of inalienability without the Sovereign’ ssanction, 
the reason for the restricted ownership ceasing as 
. Boon as the military service is dispensed with, the 
ordinary law governing impartible estates involving 
the right of the holder of that estate to alienate 
ab.his pleasure becomes at once applicable, except 
where a custom of inalienability is proved to exist. 

Where a supposed custom has followed the ordinary 
law as laid down: by the Courts, though wrongly 
assumed to be the ordinary law, such custom, as it 
did not modify the law as generally understood and 
had not independently the force of law, cannot be 
recognised as a valid custom having the force 
of law. An erroneous view of law, though held for a 
considerable time, cannot form the basis” of an 
independent custom when the error is discovered and 











set right. M VENKATA PERUMAL RAJU v. UDDAGIRI 

Papa Napu, 21 M. L. T. 361 2148 

en Succession—-Dancing  girla— Females, 
rights of. f 


Succession to the estate of a dancing girl is based 
more upon usage obtaining in the caste than upon 
any text of Hindu Law, and according te that usage 
females take in preference to males. 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-unole’s daughter 
would be preferred to the maternal grand-uncle’s 
daughter’s son. DMI SUBBARATNA MUDALI v, BALA- 
KRISHNASWAMI NAIDU, 22 M. L. T. 91; 6 L. W. 184; 33 
M. L. J. 207; (1917) M, W. N. 569 408 


DEBTS—Son’s duty to pay just debts of his 
father- Immoral purposes - Burden of proof. 

- A Hindu son is bound to discharge the debts 
contracted by his father, unless it is shown that 
they were contracted for illegal or immoral purposes; 
and where it is alleged by the son that & p ricular 
debt was contracted for guch purpose, the burden 
lies on him to prove his allegation, 





INDIAN OASES. 
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HINDU LAW—contd. 


The burden is not discharged by showing that the 
father lived an extravagant or immoral life, there 
must bea direct connection betweenthe debt and 
the father’s alleged immorality, 

Where in a suit for possession by a mori- 
gagee ib appeared that the deceased mortgagor 
lived a licentious life far beyond his means, indulging 
in drink, rioting and prostitution, and the plaintiff 
mortgagee lived ina portion of the same house which 
was occupied by the mortgagor and had full know- 
ledge of the latter’s mode of life and of the manner 
in which he was wasting his substance: ` 

Held, that the mortgagor's son was under ‘no 
obligation to discharge the debts incurred by the 
mortgagor for such purposes. P JASWANTI v. TEY 
NARAIN, 120 P. W., R. 1917 ‘ 192 


—--——- FAMILY SETTLEMENT—Deceased’s estate, 
bona fide dispute as tv—-Compromise belween 
daughter and first cousin, whether binding on 
revEersioners. 

Where a bona fide dispute between the daughter 
and the first cousin of a deceased Hindu regarding 
his estate resulted in a compromise: 

Held, that the compromise was as much binding 
on the reversioners as on the persons who were . 
parties to if, Inasmuch as it was made in the interest 
of the estate which might otherwise have suffered 
_the expense of a long litigation, O Har DAYAL v. 
SHYAM NARAIN, 40, L. J. 876 126 


GIFT—Transjer of Property Act (IV of 1882), 
8.128 Delivery of possession, whether necessary — Re- 
gistration—- Acceptance by donee, eapress or implied. 
` Among Hindus gifts made subsequent to the 

Transfer of Property Act do not require delivery 

of possession if there is registration. It is essential 

to a Hindu gift that there should be acceptance by 
the donee. But acceptance may be express orim- 
plied, acceptance being presumed unless dissent is 
signified. PAT MUHAMMAD ABDUL NAYEEM V. JHONTI 
Manton. 389 





~mm tg woman~ Presumption. 

There is no presumption under the Hindu Law 
that every gift of immoveable property made by 
Will to a Hindu woman is of a limited interest, except 
in the case of a gift by a husband to his wife. In 
all other cases a gift to a Hindu woman is taken to 
be of an absolute interest, unless there is something 
to show that the interest granted is not to be an 
absolute interest. © KUMUD KrisHna MANDAL v. 
JOGENDRA Natu, 2! C. W., N. 854; 26 0. L. J 250 511 
-— - —GUARDIAN—Ancestral trade, management of 

by guardian—Minor, liability of, for acts of guardian. 

Under Hindu Law where an ancestral trade 
descends upona minor as the sole member of the 
family, and the ancestral trade is carried on under 
the superintendence of the minor’s natural guardian 
for the benefit of the minor, the minor will be bound 
by all the acts of the guardian necessarily incidental 
to or flowing out of the carrying on ofthe trade. N 
JHITIBAL v, TEAL, 13 N.L. R 109 35 

-= JOINT FAMILY —Dayabhaga — Possession of 
malk members of family, whether possession of 
daughter of deceased member—Presumption—Adverse 
possession-—Ouster, necessity of, proof of. 


- 
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HINDU LAW—contd, 


Tn a Hindu family governed by Dayabhaga one 
0f several brothers died leaving a widow and 
a daughter. 
session of his share of the property till her death. 
After her death the male members of her husband’s 
family remained in possession of the property and 
the daughter remained with her husband: 

Held, that the possession of the male members of 


the propositus family must be presumed to ba on ` 


behalf of his daughter. No adverse possession could 
be presumed until ouster was proved. PAT Jacu 
MANDAL v. MADHAB MANDAL 39 





—JOINT FAMILY—Karta, power of, to give 
consent for transfer of occupancy holding not 
transferable by custom. ~ 
The consent given for the transfer of an occupancy 

holding not transferable by custom, by the karta of a 

‘joint Hindu family under which it is held, is bind. 

ing. on the other members of the family. 

~ The powers of a karta of a joint Hindu family 

include the power to recognize the transfer of a 

tenancy not transferable without the landlord’s 

consent, © GOLAPDI Mean ù., PURNA CHANDRA 

Dura, 21 C. W. N. 774 37 





—trade carried on by manager —Debts, liability 
for-—Presumption—Minor co-parceners, liability 
Of Fuardian, right of, to continue caste trade, on 
death of manager. l 


Where a Hindu family belongs to a caste whose 
caste calling is a particular kind of trade and the 
manager of the family carries on the trade as a 
family concern, it is competent for the next surviving 
eldest co-parcener onthe manager’s death to con- 
tinue the trade on behalf of the family and minor co- 
parceners are bound by his acts and are liable for 
debts contracted by him as their guardian in the 
course of such trade. 


Where the surviving members are all minors, it ig 
competent for the mother to continue the trade on 
their behalf under the advice of her relations and to 
bind the minors for liabilities incurred by her in the 
course of the business. 

The ordinary presumption in the case of a trading 
caste or family is that the entire family credit and 
ail the joint family properties are embarked in the 
business, even as regards the minor members. The 
whole of the joint family properties, therefore, and 
not the trade assets alone are liable for the joint 
family trade debts which cannot, on principle, be 
distinguished from any other joint family debts. M 
ManAIPERUMAL CHETTIAR V, ARUNACHALLA CHETTIAR, 
6 L. W. 417 224 


ammam man STRID HAN, non-Technical—Mayukha—Son, 

whether excludes son’s son. i 

Under the Mayukha a son who does not survive 
his mother cannot pass on by the doctrine of represent- 
ation any right to his sons to succeed to the non- 
technical stridhan of his mother in competition with 
her surviving sons. B Bar Raman v. JAGIIVANDAS 
KASHIDAS, 19 Bom. L, R. 629; 41 B, 618 


+ 
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HINDU LAW—contd, 


—— mer SUOC ESSION—Bandhu—Sister’s son and 
maternal uncle, right of succession of, in preference to 
mother’s sister's son.. 


Under the Hindu Law the nearest bandhu succeeds. 
A sister’s son and a maternal uncle are, therefore, pre- 
ferred to a mother’s sister’s son. PAT Gauri SHAN. 
KER Jost v. MANRAT SRUKUL, 3 P. L. W. 198 705 


SUCCESSION —Mitakshara — Sister’s son 
and grandson, whether bandhus, 

According to the Mitakshara School of Hindu 
Law, a sisters son and grandson are bandhus and 
can succeed to the property of the deceased as his 
heirs, P Byaa Mat v. BHAGWAN Das, 125 P. W. R. 
1917 636 








~ ——Sudra sanyasi—Disinheritance. 

The texts of Hindu Law’ as to disinheritance 
applicable to a yathior sanyast do not apply to a 
Sudra ascetic, unless a usage to this effect is estab- 
lished. A Tambiran has rights to family property . 
after becoming a Tambiran. MWM  SOMASUNDARAM 
CHETIIAR V. VAITHILINGA MUDALIAR, 6 L. W. 253; 40 
M. 846 ~ 546 


Mirian = 


Widow and daughter, rights of, in 

estute of deceased-—Compromise, effect of. 

One O. was the owner of certain property including 
a house. He died leaving a widow and two daugh. 
tərs. On his death one L. claimed to be his devisee 
under a Will and took possession of his estate, 0.’s 
widow sued L. for possession of the property but died 
while the suit was pending, and her two daughters 
were substituted for her. Thereafter the suit was 
compromised and the house was, under the compro- 
mise, obtained by R, one of the daughters, Plaintiff on 
account of a personal debt of the widow of O. obtained 
a decree against R. gua the legal representative of 
her mother, but the decree was confined to the assets 
of the widow in the hands of R. The decree-holder, 
in execution of the decree, sought to attach and sell 
the house which R, had obtained under the compro- 
mise with L.: 


panse 








Held, (1) that the house did not form any part of 
the assets of the widow, but was R.'s inheritance from 
her father, inasmuch as though R. and her sister took 
up the duties of their mother as plaintiff in an heir- 
at-law suit against an invader, they did so as heirs of 
their father and not as heirs of their mother, and any 
property which they obtained by force of that suit 
constituted their inheritance from their father and 
was no part of the estate of their mother; 

(2) that under the compromise each party took 
what he and she got by virtue of the independent 
title set up by him and her, and that to the extent of 
the property which R got, her title as her father’s heir 
was admitted by the other parties by way of com- 
promise. N Ganesa Prasap v. Rewa Bai, id N. L. 
R. 116 883 


--WIDOW—-Acceleration—Maintenance—-Rever. 
sioner, whether can deal with contingent interest. 
A. reversionary Hindu heir has no right to deal 
with his expectant interest. 
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HINDU LAW—coneld. 


tr - = 


_. A Hindu widow must surrender her entire interest ° 


in her hushand’s property in order to affect a valid 
acceleration’ of the estate in favour of the next 
reversioner, i ; 


| One T. died leaving two widows P. and K. P. and 
K. divided the property between themselves. K. 
during her lifetime surrendered her entire interest 
in the property in favour of ber daughter’s son to 
whichthe daughter consented. The daughter’s son, on 
the other hand, agreed to give K. Rs. 1,200 per year 
for her maintenance and it was agreed that in lien 
of her maintenance she should remain in possession 
of four villages belonging to her husband: 
Held, that the surrender effected a valid 
acceleration. PAT Dittor Kogrv, HARKU SINGH, 
l1 P. L, W. 760; (L917) Pat, 225; 2 P. L. 5.578 631 





———umer , alienation by--Reversioners, rights 

of * 775 

meee purchasing husband's estate in execu- 

` tion of decree against her, rights of—Burden of proof 
— Presumption. 








Where land, in which a Hindu widow had a 1/6th, 


undivided share, was let out in permanent lease by 
her co-sharers and the widow without legal. neces- 
sity, and subsequently on partition that land was 
allotted to the widow: 

Held, that after the widow’s death her husband’s 


reyersioner would be entitled to set aside the whole. 


lease, but that the lessee would be entitled by a 
separate suit to enforce his right as against the 
other co-sharers of getting a lease of property’ of 
equal value out of the properties allotted to them. 
C NIRANJAN MUKFRJER v. SHIB PROSAD 370 


HINDU WILLS ACT (XXI or 
executor under. 


Under the Hindu Wills Act, an executor under 
Will has a statutory position and the estate of his 
testator vests in him. His position is not like that 
of a guardian of a minor or a shebart or a widow 
succeeding to her husband’s estate, but he is the 
legal representative of the testator for all purposes 
and all the property of the testator vests in him as 
such. © SUDHIR CHANDRA Das v. Kaman CHANDRA 
Durra, 21 0, W. N. 1048 503 


IDENTIFICATION or ACOUSED, evidence of, value 
- of —Prosecution, duty of, 

The evidence of witnesses that they identified 
auch ‘and such accused first at the identification 
parades and then in Court, is valueless where the 
prosecution fails to prove conclusively that there 
was no possibility for the witnesses to have seen 
the features of the accused before he was placed in 
the parades. P SAHAI SINGH v, EMPEROR, 21 P. W, 


RB. 1917 CR; 18 OR. L. J. 852 820 
INĆOME TAX ACT (II or 1886), S. 11 968 
em SCH, II, PART IT 968 


INCOME TAX AMENDMENT AOT (V of 1916) 968 


1270), power of. 


A7 


INJUNOTION, grant of—Crown, right-of entry of, on 
private property to regulate distribution of water 
i l ~ 24 
in support of void contract, whether cah. 
be granted 


, suit Tor—Basement--Water rights, extent 
and scope of—Suit to restrain use of watercourse 
where no damage caused, maintainability of—Suit’ 
by transferee from Hindu widow . 47° 


INTEREST, delay in instituting suit, whether ground 
for disallowing 915 


, high rate of, whether penalty. 
There is nothing iu-law to prevent parties to a 
loan from contracting, that a high rate of interest. 
should be paid, if the money is not re-paid within a 
certain time. The rate of interest, deliberately 
arrived at by the parties to a contract, should not be 
reduced by a Court on the ground that being high 
it is a penal rate. C PADMA LOCHAN CHAKRAVARTTY 
v. Rustom KHAN 897 | 
, right of creditor to appropriate payment 
towards-—Contract Act (TX of 1872), s, 60, applica. 
- bility of, to decrees, ae oe 





» 
* 


In the absence of any appropriation by the debtor, 
it is open to the creditor to apply the paymenta: 


‘made bythe debtor in the first. -instance towards- 


the interest and, the 
principal. 

There is no reason why this rule should not 
apply to a decree when there is an express provi. 
sion forthe payment of interest in the decree, 
whether the decree be an instalment decree or, a 
decree of an ordinary kind, 


balance only towards the . 


“If money is paid by a debtor when there is interest 
due to the creditor, unless the contract or decree 
provides to the contrary or the money is otherwise 
specially appropriated by. the debtor, the creditor 
has a right to pay himself his interest. 

When interest is payable under an express stipilá- 
tion or provision, the interest becomes a debt ac. 
cessory to the principal debt and section 60 of the 
Contract Act is applicable. © BiswantH BHATTA- 
CHARJER V, SAMESWAR SARMI, 21 O. W. N. 1055 348 


JUDGMENT—Finding, defective. 
“The Jaw requires that proof of limitation should 
be clearly established, and a finding that “on a con. 
sideration of all the circumstances of the case” the’ 
suit is barred by limitation, is defective and unsatis. 
factory. PAT. Ram PERTAP Lan v. KesHo PRASAD 
SINGH, 2 P. L., W.12 385 


JURISDICTION—Cause of aclion, accrual of—Civil 
Procedure Code (Act F of 1908}, ss, 20, 21— Decree 
obtained in one Court—Suit to s:t aside decree.in 

_ another Court. a a 
The defendants obtained a fraudulent ew parte 

decree in Bilaspur avainst the plaintiffs, who were 

the residents of Arrah District, by suppressing 
summons in the District of Arrah They then got 
the decree transferred from Bilaspur to Arrah and 
applied for execution of it by issuing Warrants of 
arrest against the plaintiffs. Notice under Order KAT, 
rule 22, ofthe Civil Procedure Code was issued and 
then the plaintiffs came to know of the decree against 


Vol. XLI] 


JURISDICTION—coneld.- - -os NG 


them.‘ They then instituted the suit in the Munsif’s 
Court at-Arrah to set aside tha decree on the ground 
of fraud: - . - 
‘ Held, thatthe Arrah Court had jurisdiction to 
entertain: the suit. PAT Ray Kumar SINGH v. RAT 
KESWAR KOERI - 161 
~— of Civil and Revenue Courts — Declaratory 
` velief—Discretion of Court——Notice of ejectment, can- 
‘ cellation of, by Revenue Court on ground of perpetual 
*-lease—Suit in Civil Court for cancellation or declara- 
tion of invalidity of- lease—Civil Court, jurisdiction 
E of. ; 
` Where a tenant ina suit to contest a notice of 
ejectment claimed to be -a- perpetual lessee 
relied on a perpetual lease which was upheld by 
the Revenue Courts and the notice was cancelled, 
and a suit was then brought for the cancellation of 
the lease or fora declaration of its invalidity on 
the ground that it was a forgery or that it was 
executed by a person who had no authority to execute 
the same: pa 

Held, (l)that the decision of the Oivil Court on 
bither of those points -could not affect the validity 
or otherwise of the decision of the Board of Revenue 
in regard to a matter with whichit was competent 
to deal; `- eae i: : 

(2 thata declaratory decree militating against 
the decision of a competent Court having exclusive 
jurisdiction to ‘decide the matter should not be 
grated. QO Bapriv. KHURSHED Att KHAN, 20 0. 
©, 182 - Ls 

~ of Civil and Revenue Courts —Plaint, wording 
r of eine wt 

Where there isa question whether a case is ^ne 
fora Civilor fora Revenue Court, primarily the 
plaint alone:should be considered; but where the 
plaint is ambiguous, the Court first hearing the case 
should always point out to the plaintiff where the 
ambiguity lies and ask him to make his meaning 
clear, P ALLAH DIA v.: ALLAH BAKHSH, 48 P. R. 
1917; 110 P. W. R. 1917 . 120 


of Civil and Revenue Courts —Title, question 
` of—Partition proceedings, effect of. 

A Civil Court has no jurisdiction to enter into w 
question of title already adjudicated upon by & 
Revenue Court during the course of partition pro. 
ceedings conducted by it. O Sinwanra SHUKUL v, 
MAHABIR SHUKUL, 40. L J. 868 88 
— of inferior Court to set aside decree of superior 
~ Court— Fraud Compromise, suit to set aside. 

- An inferior Court has jurisdiction to set aside the 
decree of a superior Court obtained by frand, 
provided itis otherwise competent to try the suit. 

It matters not whether the impeached judgment 
has been pronounced by an inferior Tribunal or by 
the highest Court of Judicature in the realm: in all 
cases it is competent for every Court, whether superior 
or inferior, to treat as a nullity any judgment which 
can be clearly shown to have been obtained by 
manifest fraud. M ARUNACHELLAM CHETTY 4», 
Sapapamiy- Cuerty,-6 L. W. 58:33 M L.J. 499 

f 937 


—— ~, want of, whether can be cured by long 
+. practice. 1 


Wan 





mami 





es 


GENERAL INDEX, 


and’ 


TE 1053 


KUDIVARANM,;! meaning. of. : 

The word ‘kudivaram’ has got several meanings, 
Its literal. significance is the share of the cultivator - 
in the produce raisad. In that sense, the kudivaram 
belongs to the cultivating tenant, whether he has 


.got a right of permanent occupancy in the land 


or is a lessee for only one year, or is a lessee from 
year to year orfor a fixed term oris even a mere 
tenant-at-will, Kudivaram is also used in the 
sense of the right of such a tenant of whatever — 
kind in the land so long as he continues in posses. 
sion of the land. Finally, it is also used to mean 
the right of a tenant having a permanent occupancy 
tenure in the land in his holding. In this last 
sense, it is also called mirasidart right and sometimes 
kudimiras right. f ‘ 
` In an imam village in which there are no tenantg 
having occupancy rights and of which the inamdar 
is also the mirasidar, the full ownership rightis in 
the inamdar and the distinction between melvaram 
right and kudivaram right is of no utility, 

A mirasiday who gets a shrotriem grant from the 
Government does not lose thereby his original 
kudivaram right in the lands and might be called 
both an inamdar and amirasidar. M Naina PILLAI 


v. RAMANATHAN CHETTIAR, 88 M. L. J. 84 788 
LACHES AND ACQUIESCENCE, difference 
between 722 


LAND ACQUISITION ACT (I or 1894), S. 32— 
Compensation money invested under provisions of 
~ section— Special Judge, power of, to deal with ques. 
tions of application of money—Hindu widow, right 
- of; to get fund invested—Burden of proof. 


The sum awarded as compensation for land 
acquired under the Land Acquisition Act, which ig 
invested in Government securities under the pro. 
visions of section 32 of the Act, remains in the 
custody of the Special Judge, so that he is competent 
to deal with the question of its application. 


Consequently, he is the proper officer to deter. 
mine whether any portion of the fund so invested 
should be made over to the widow of the person to. 
whose estate the land acquired belonged and for 
this purpose to investigate whether contingencies 
have happened which entitle the widow to make an 
absolute alienation of the fund. 


Where the widow applies to the Special Judge for 
portions of the fund so invested it is incumbent upon 
her in the first instance to establish that events 
have happened which entitle her to spend either in 
whole or in part the fund in the custody of the Court, 
When she has satisfied the Court that such events 
have happened the burden of proof shifts to the 
reversioners to meet her allegations. 


Section 32 of the Land Acquisition Act contem- 
plates the application of the compensation money 
in the purchase of other lands, which when acquired 
must become additicns to the estate of the full 
owner from whom the widow derives title. Bnt an 
application of the money to savea land comprised 
in the estate inherited by the widow from her hus. 
band, from an impending sale, is not an investment 
“in the purchase of other lands” within the meaning 
of that section. C DEBENDRA NATH DR v, TyLSIMONI 
Das, 260.1, J, 123 810 
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` 
LAND REGISTRATION AOT (VIIB, O; ov 1876), 
_. 5.178, bar prescribed by—Previous payment of rent 

by tenant, efect of. i 
À suit for rent brought by the plaintiff, on the 
allegation that he was owner of the land, was dis. 
missed on the ground that his name was not regis- 
tered under the Land Registration Act. Subse- 
quently he brought another suit against the same 
tenant for rent, in which he claimed as a talukdar 
under the proprietor: 

Held, that if the plaintiff was in fact -a proprietor, 
the fact that the defendant had previously paid rent 
to him would not affect the defendant’s right to set 
upthe defence that section 78 ofthe Land Regis- 
tration Act was a bar to the plaintiff's. getting a 
decree and the mere allegation by the plaintiff in the 
plaint that he was a falukdar under the proprietor 
would notavail him. 

Per Mookerjee, J.—The bar prescribed by section 
"8 of the Land Registration Act to the plaintiff's 
getting a decree in a suit for rent in consequence of 
his name having not been registered under the Act 
does not cease to be applicable, merely because the 
plaintiff establishes that the defendant has previously 
paidrent to him amicably or that he brought the 
defendant upon the land. © BANGSHI BADAN 4, 
KAMALA Kanta, 26 C, L, J. $0 477 
LANDLORD ann TENANT—Abandonment— Mort. 

gage, usufructuary, of non-transferable occupancy 

holding —Tenant leaving village but not for good. 

There is no abandonment of an occupancy hold- 
ing where the tenant after execution of an usufruc- 
tuary mortgage of a portion of the holding leaves 
the village buat not for good, and his heirs come back 
and resume possession of a portion of the land. 

C RAJAB ALI MIAN v. PANDU MULLIOK 396 
Alluvion and diluvion—Tenant, right of, to 
-e diluviated area on ils re-formation in situ— Rent, 
remission of, on diluvian, effect of —Abandonment. 

Although the mere factof a-tenant claiming and 
accepting remission of rent in respect of lands wash- 
edaway from time to time by the action’of a river 
does not conclusively prove that the tenant aban. 
doned or agreed to abandon his right to such lands 
on their re-formation in situ, still where the tenant 
surrenders the diluviated area and agrees to pay a 
reduced rent for the remainder of the lands, he can- 
not claim the diluviated area on its re-appearance, 
as in consequence of his act, his original holding 
becomes divided into two holdings one of which con. 
tinneas to be his tenancy, while the other which is 
under water is vested in the landlord free from his 
subordinate right as a tenant, C KALAN SINGH 44, 
SECRETARY OF STATE 682 
—_—--—-Bhaoli land—-Road cess return—Recovery of 

` rent at rate higher than that mentioned in return. 

In the case of bhaoli balai holdings the landlord is 
entitled to recover rentat a rate higher than that 
mentioned inthe road cess returns. PAT. UPENDRA 
Lat Misra v. Morr THAKUR, 2 P. L. W. 35; 2 P. L. J. 
617 61 
Construction of document—Rent payable 

partly in cash and partly in kind—Tenant’s liability 
- on failure to pay rent in kind—Res judicata. 

. Where a patta was granted fixing Ks.6 as the 
annual cash rent and 5% aris of paddy, the price 
of which was Rs. 11-8-0, as the paddy rent, in all 
Rs, -17-8-0, and the lease provided that upon the lessee 
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keeping the boundaries of the land intact and paying 
cash rent in equal instalments as mentioned therein 
and delivering the paddy rent every year in the 
month of Magh, he, his sons, grandsons and heirs 
should continue to enjoy and possess the land in 
quiet happiness: g 

Held, that the tenant had not the option under 
the terms of the patta either to deliver the paddy 
or to pay the amount mentioned therein as its 
price but thatin default of delivering the paddy he 
was liable to pay its market price. 

Cases like this turn on the words used in the lease, 
and there is no universal rule that if paddy is not 
delivered the tenant has the right to pay the amount 
mentioned for the paddy. i l 

The fact that in a former suit between the parties 
the amount mentioned in the patta was taken as the 
basis of the amount of the rent payable in kind, 
cannot operate as res judicata in the subsequent 
suit. C Sarat CHANDRA Roy v. ARBAS ALI 833 
Co-sharer landlord, right of, to maintain 

separate suit for share of rent—Registration of 

co-sharer’s name under Land Registration Act 

(VI B. O. of 1876) 859 
ame mar Decree in vent suit obtained when plaintiff 

mot landlord—Hwecution as rent decree-—Precedents, 

value of. £ 

A plaintiff, who institutes a suit for arrears of 
rent and obtains adecree at a-time when the land- 
lord’s interest is not vested in him by reason of an 
execution sale thereof, can, after the restoration . of 
his status as a landlord on the cancellation of the 
execution sale, execute the decree as.a rent decree. 
C MANINDRA NATH Guose V. ASHUTOSH GHOSE, 25 
C, L. J. 626; 21 C. W. N, 1132 525 
mee — Basement by prescription, whether can be 

acquired by tenant-—Right to raise water for irrigation 

~~User for 50 years—-Preswmption of lost grant, 

An easement by prescription under the Limitation 
Act cannot arise between landlord and tenant. 

Where the plaintiff's predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of rightand without any objection by 
the latter for 50 years, the Court is justified in pre- 
suming the existence of a lost grant. PAT KRISHNA 
OANDRA MANDAL v. RAM Banay KATARI, 2 P. L: W. 
46 577 
Ejectment, suit for—Occupancy right, plea of 

—Inam, grant of, to temple—Presumption of grant 

of both warams—Onus of proof—Jurisdiction of 

Court—Taram faisal muchilika, recitals of ‘kudi- 

miras’, ‘swamibogam’ in, effect of ~Transfer by 

tenanis—Acquiescence by temple trustees —Estoppet. 

Where trustees of a temple to whom certain lands 
were granted by the Government asinam sue the 
tenants in ejectment, the burden of proving that the 
inamdar was not the owner of the kudivaram right 
at the time of the grant lies onthe defendants 
inasmuch as the effect of upholding such a plea would 
be to oust the jurisdiction of the Civil Court. 
` A defendant opposing an action in ejectment on the 
ground of his possessing ocoupancy rights should 
prove it strictly. 

The mere execution of taram fassal muchilikas to 
Government prior to the grant to the temple does 
not indicate the possession by the tenants of perma: 
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nent occupancy rights. The mention of such expres- 
sions as kudimiras swamibogam, ulavadai, etc., is 
not conclasive proof of such rights. 


Mere length of tenure will not give a right of 
permanent occupancy to a ryot, who has been let in 
from year to year. 


The acquiescence by temple trustees in transfers 
made by the tenants of the lands in their holdings 
or their non-opposition to such transfers will not 
create an estoppel against the landlords nor give the 
tenants permanent rights. Where a landlord is 
legally entitled to grant rights as against him to 2 
tenant, he can, by acquiescence or conduct amounting 
to estoppel, be treated as having made such grant. 
But the trustees of a temple have no legal right or 
power to confer higher rights ona temple tenant in 
the temple lands in his holding than he originally 
possessed except for the necessities or ‘the clear 
benefit of the temple. Nor can such higher rights 


be invoked by the law of limitation or prescription. 


when lesser righiés were conferred on the tenant by 
@ document between the parties or by the conduct 
of the trustees, Wi Naina PILLAI v. RAMANATHAN 
CHETTIAR, 88 M, L, J. 84 788 


iSt of non-iransferable occupancy holding, 
whether binding upon heirs of danor, 


A gift of a non-transferable occupancy holding 
made by a ryot without the landlord’s consent is 
binding upon his heirs, as by the gift the property 
ceases to form part of the estate of the -donor so 
that his heirs cannot claim itasan inheritance. © 
BEHARI Lat GHosE v SINDHUBALA Dast 


~—Lease granted by some co-sharers of joint 
property — Partition — Lessee, right of. á 





A person-taking a lease of a property from some 
of the co-sharers, who have an undivided interest 
in it, takes subject tothe right which the other 
co-sharers would have on partition, namely, that if 
the property on partition falls to the lot of the 
other co-sharers, they would not be bound by the 
lease, 


Although in an ordinary case the purchase of a 
property by a Hindu widow cannot be presumed to 
be made out of the income of her husband's estate, 
yət where the widow permits a portion of the 
husband's estate to be.sold in execution of a decree 
against her more than fifty years after the death of 
the husband, and purchasesit herself, the presumption 
would be that the purchase was made by the widow 
out of the income of the husband’s estate, so that 
by the purchase the property was put back in 
exactly the same position in which it was before the 
decree and the sale thereunder, 


Where a portion of the husband’s estate is sold 
in execution of a decree against the widow more 
than fifty years after the death of the husband, the 
presumption would be that the property was not 
brought togsale for the liability of the husband, 
Therefore the onus of proving that the property 
was brought to sale to enforce a liability of the 
husband, lies on the person alleging it, © NIRANJAN 
MUKERIEE v, Suis PROSAD 370 
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mee -— Occupancy holding, non-transferable, purchaser 
of, in execution of money-decree; rights of, against 
subsequent purchaser in execution of money-decree 
recognized by landlord—Settlement. 

The plaintiff purchased a non-transferable occu- 
pancy holding in execution of a money-decree but 
before he took possession from Court, the defend- 
ants purchased the same in execution of another 
money-decree and obtained delivery of possession, 
aud the rent paid by them was accepted by the 
landlord, Ina suit by the plaintiff to recover posses- 
sion of the holding from the defendants as its prior 
purchaser: 

Held, that as the landlord, who had a right to 
re enter upon the land on its abandonment by the 
heirs of the original tenant, had accepted rent from 
the defendants and treated them as tenants, there was 


. practicaliy a settlement with them by the landlord 


and that, therefore, the plaintiff as the purchaser of 
the’ interest of the tenant did not acquire any 
interest which could bo enforced against the landlord 
orthe defendants claiming under the landlord. © 
ISHWAR CHANDRA SARMA v. KAILASH HANDRA HO 

639 
—Ovccupincy tenancy —Right of landlord to cut 

trees. 

Where the plaintiff (tenant) failed to show that 
the loss of a kikar trea cut by the landlord was 
in any way prejudicial to his agricultural interest: 

Held, that he was not entitled to an award of 
damages for the Injury done, and that as he was 
not the proprietor of the tree he was not entitled 
to its price or any portion of it. P POKHAR Das 2, 
AMIR, 6 PP, R, 1917 Rev; 3 P. W. R. 1917 aoe 
—Recognition of tenancy— Withdrawal by agent 

of money deposited as rent, effect of. 

Where the agent of the plaintiff landlord duly 
authorised to do so withdrew rent deposited by the 
defendants in respect of a holding: 

Heid, that the withdrawal amounted to recognition 
of the defendants as tenants of the holding, or at all 
events, to an acknowledgment that the defendants 
were not trespassers PAT MOTIHARI CONCERN, LTD, v, 
Lacumr Prasap, 2 P. L. W. 158 885 


—Rent suit—Tenant, whether can plead right 

of third person to receive rent - 97 
~r Small Cause Court, jurisdiction of —Suit for 
damages for cutting down trees. 

A suit by a landlord against a tenant for damages 
for cutting down trees on his holding does not lie in 
a Small Cause Court, where the relief claimed depends 
upon the determination of the status of the defend- 
antas a tenant. © SURENDRA NATH BHAUMIK v. 
GAYESHUDDIN 494 


emmm Suit by landlord for khas possession of land 
adjoining tenant's holding—Burden of proof. 

Where a landlord brings a suit against a tenant 
for thas possession of a plot of land, which is con- 
tiguous to the tenant’s holding, on the ground that 
it was not included within the holding, the onus is 
upon the plaintiff to show that the land was not 
within the limits of the holding of the defendant. © 
MEYOA Lati GHOSE v, GoBINDA BUNDER SINHA 
CHOWDHURY 679 
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ge Suit for rent—Persons acquiring interest- in 
tenancy prio? to sutt, position of-—Parties, non-joinder 
of, in rent suit, effect of —Validation Act (I B. C. of 
1908), effect of. 


Tn a suit for arrears of rent of a tenure, the plaint- 
iff if he desires to affect or override the interest of 
a person inthe tenure acquired prior to the institu- 
tion of the suit must, if he becomes aware of such 
interest subsequent to the institution of his suit, 
join such person asa party to the suit. 





A landlord brought a suit for arrears of rent of a 
tenure against the tenure-holder, whose interest in 
a part of the tenure’ had been purchased by the 
defendants before the institution of the suit at a 
sale in execution of a money-decrée against the 
tenure-holder but:the landlord’s fee was not deposited 
till after the confirmation of the sale. After the 
institution of the suit the landlord became aware 
of the defendants’ interest in the tenure but did not 


make them partiesto the rent suit and got a decree. 


against the tenure-holder. In execution of that 
decree the landlord purchased the tenure: 
Held, that having regard to the terms of the 
Validation Act (I B. ©. of 1908) the defendants 
acquired an interest in the tenure before the plaintiff 
instituted his suit for rent and as he did not make 
the defendants a party to that suit when he became 
` aware of that interest subsequent to the institution 
of the suit, he could not affect or override that intorest 
of the defendants by his purchase ofthe tenure in 
execution of his decree for rent against the original 
d4enure-holder. © KALI CHARAN SHAHA v. GoBINDA 
SUNDAR SAnyaL 733 


name Suspension of rent-—Dispossession of tenant 
from portion of tenancy, 

The landlord’s eviction of a tenant from a sub. 
stantial portion of the land of his tenancy leads to 
a suspension of the entire rent due for the period of 
eviction. | 

Courts should be reluctant to relax this rule., © 
TIPAN PRASAD SINGH v. Rami Rast . 91 


Tenancy, sub-division of, whether creates new 
tenancies—Intention of parties, 
The mere sub-division of an old tenancy into 





several tenancies with apportioned rents is not 
sufficient to create new tenancies. The arxswer to 
the question whether new tenancies have been 


created by. the sub-division depends upon the inten- 
tion of the parties. No inflexible rule apart from 
intention can be laid down, C Prosunna DEB 
RAIKAT Vv. PANCHKOWBI MAJUMDAR 691 


— Zurpeshgi lease, construction of— Lessee under 
gurpeshgi lease, rights of, nature of, B 
Under a' zurpeshgi lease A entered into possession 

of the land in order to secure repayment of the 

advance that he had made to B. He was required to 
cultivate the land and to pay merely a nominal 

annual rent of Rs. 2-4-0: 

Held, that the object of the zurpeshgi lease was 
not to create the relationship of landlord and tenant 
put to provide a security as between debtor and 
‘creditor and that this being the governing intention 
petween the parties to the contract, A had entered 
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into possession in the capacity of a mortgagee and 
not asa raiyat and consequently was not entitled to 
claim occupancy rights in the land. PAT Suro 
SAHAL Misin v Baso Sinan, (1917) Par. 271 495 
LEASE, construction of~Istimrari mourasi mokar- 
rari, meaning of. > | : 
The words istimrari mourosi mokarrari in a lease 
always mean permanent and heritable and not merely 
permanent for the life of the grantee, even where no 
other words indicating a heritable interest, such as 
“the grantee, his sons and grandsons in succession 
should enjoy the property in perpetuity” are used in 
the document. © BAIKANTA Natu v. LAKSHAN - 
CHANDRA 875 
—--, construction of-—Lease for indefinite period, 
whether heritable or permanent - Renewal of lease. 
Where a kabulsyat which stated that the lands were 
settled for: five years as a sarasari jote aba certain 
rent, provided that after the expiration of the 
term the lessee shall take a fresh settlement under 
a- fresh kabuliyat and that in case of failure he shall . 
hold and enjoy possession of‘the land on payment 
of an excess rent of one anna per rupee every five 
years, and that the lessee ‘snall not be competent to 
make a gift, sale or mortgage of. the tenure to any- 
body: . ` 
Held, that upon a proper construction ofthe 
kubuliyat the lessee, if he failed to take a fresh settle- 
ment on the expiry of the first term, was to hold and 
enjoy possession of the landat an increased rent as 
provided in the kabuliyat and that there was no 
renewal of the lease at the end of every five years; 
that the tenancy, therefore, after the expiry of the 
first term was for an indefinite period; bat as there 
were no words of inheritance in the lease nor were 
any circumstances, such as long possession, or the 
fact of succession to heirs ora series of transfers 
established, the tenure could not be presumed to be 
a heritable or permanent one. © JAGADISH CHANDRA 
‘Roy v. BISWESWARI Dubya 227 


——, construction of—Permanent lease—Covenant 

` for re-entry, whether personal—Covenant running 

with land—Construction of covenant—Landlord and 

tenant—Tenant, right of, to land annemed to tenancy 
by way of encroachment. , pk. 





: The interest created by a taluka patta and called 
a taluka constitutes prima facie a permanent tenure, 
where there i+ nothing, either in the surrounding 
circumstances or in the instrument which creates 
it, to show that it was intended to be otherwise. 
Where the instrament creating a tenancy called 
taluka was silent upon the questions of heritability 
and transferability, but during the period of sixty 
years which had elapsed since its creation, the 
tenancy had passed in inheritance. from father to 
son and had formed ‘the subject of successive trans. 
fers and the succession and transfers were recognised - 
by the landlord and the rent fixéd atits inception 
was never varied and the grant was for residential 
purposes and structures wero erected onthe land: | 
Held, 1) that the lease was intended to be perma- 


_nent, notwithstanding the fact that thero was.a, 


covenant in the lease that if the grantor had 
personal necessity, the grantee would be bound te 
relinquish the land; ; < apa “Ges 
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(2) that the said covenant was a personal one and 
did not ran with the land, so that it ceased to be 
operative after the death of the grantor. In sucha 
case the covenant must be construed most strongly 
against the grantor and most ene in favour 
ofthe grantee; 

13) that the same conclusion was applicable not 
merely to the plot which was covered by tke grant 
but also to another plot which had been annexed 
to it by the tenant by way of encroachment, as the 
landlord had not, within the statutory periodfrom the 
date of encroachment, instituted a suit to eject the 
tenant from the second plot on the ground that he 
could not, without his consent, acquire the status of a 
tenant in that plot. 

Quzre.—Whether the landlord was entitled to 
claim additional rent in respect of the plot encroached 
upon. 

The question whether a covenant in a Jease is 
a personal one or runs with the land, depends upon 
the true intention of the grantor and grantee to be 
ascertained from .the construction of the terms of 
the instrument. It is impossible to tell-by general 
reasoning what rights will be held to belong to the 
class of personal covenants.or where the line would 
be drawn between personal covenants and cove. 
nants running with the land i 

A covenant in a lease reserving a right of 
re-entry tothe grantor on a certain Contingency 
must be construed most strongly against the grantor 
and most beneficially in favour of the grantee, unless 
the meaning of the covenant is perfectly clear and 
it is expressed in absolutely unambiguous language, 
C SARADA KRIPALALA V. ARHIT CHANDRA BISWAS, 21 
C. W. N 903 53) 


in favour of two lessees -Joint or divisible— 

Suit by one lessee for his share, maintainability of. 
Where a lease is executed in favour of two persons 
in equal shares, the contract is a divisible one 
and each of the lessees is competent to bring a suit 
for the one half share contracted to be leased to him. 
P' Rup CHAND v. Fazan Inam, 49 P., R. 1917; 111 


P.W. R.1917 ° 70 


LEGAL PRACTITIONERS ACT (NVTIL of 189, 
S. 4-—Sanction to prosecute granted or refused by 
Civil Court—Original Side of High Court, history 
and power of-—Practice—Presidency Small Cause 
Court refusing sanction for Prosecution — Vakil's aight 
to appear. 

Per Teunon, J. (Chaudhuri, J, dissenting’ —The 
Presidency Small Cause Court is no part or “branch 
of the High Court ‘but is an inferior subordinate 
Court, and in dealing with its judgments and 
orders the High Court is a superior Court exercising 
not original bub appallate or revisional jarisdiction., 
Therefore, under the provisions of section 4 of the 


Legal Practitioners Act, a Vakil enrolled and ordi- 


` narily practising in the High Court is entitled to be 
heard on behalf of a party in sack matters 

A question relating to the rival claims of different 
sections of Legal Practitioners of tha High Court 


cannot be settled by the opinion of a single 


Judge or of a Division.Bench of the -Jourt. 
The practice of a Court. must givé way to the law 
e #nd to the rights conferred by law, 
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The history of the Original Side and its powers 
traced, 

The Appellate Divisional Benches of the High 
Court as such have no power of superintendence over 
the Presidency Small Cause Court. 

The practico of the Court forms the law of the 
Court dnd the Court should be loth to depart from 
the established practice, unless convinced that it has 
not the sanction of law and is grossly crroneons. 

Per Teunon, J.—The Judges of the High Court 
appointed by the Chief Tustice from time to time to 
exervise the Ordinary Original Civil Jurisdiction of 
the High Court do not constitute a separate and inde. 
pendent Court. 

A Bench constituted by the Chief Justice to 
deal with orders and judgments of the Presidency 
Small Canse Gourt forms a principal Court of 
Original Jurisdiction situate in Calcutta, and, thero- 
fore, a Vakil enrolled and ordinarily practising in 
the High Coart his no right of andience before 
such a Bench. © BUuDHU LALL v. Cuoru Gorr, 24 
C. W. N. 654 25 C. L. J, 401; 18 Or. Ta, J. 793 313 

Ss 13, 14—Haquiry by Court into conduct of 

Pleader not entitled to practise before it, legality of. 

A charge of unprofessional conduct inthe discharge 
of professional duty mada against a Pleader can 
ba enquired into’ only by the. presiding officer of 
the Court in which the Pleader practises. 

‘Where a District Judge, in an enquiry into ths 
conduct of a second grade Pleader in the matter 
of an ex3cation procteding ih a Subordinate Judge's 
Court, sent a witness to a Magistrite under section 
476, Criminal Procadure Coda, to b2 prosecnted for 
parjury: 

Hild, that tho procoading was Mitra vires as the 
District Court had n> jurisdiction to enquire into the 
Pleader’s conduct. ME NALLASIYAN Pitnarr. RAMA- 
LINGAM Prenar 82 M. L. J. 492; (1917) M. W. N. 393; 
6 L. W. 36k 18 Or. L. J. 785 305 
— S. l4—~Professional misconlucl -Vakalat- 

nana, acceptancz of, whether should be endorsed by 

Prewter acting under its authority. 

la misesllaneons proceedings arising oub of a suit 
a Pleider is entitled to act on the authority of a 
vikiulatuiuma obtained by him in the principal suit. 

A Pleader onght to eudorse his aceptance on the 
vakalıtnıma under which he acts ,as required by 
tho rules of the High Court, and if he does not 
acce3pt the authority in writing, he should not be 
allowed by the Judge to be heard or to act in any 
minner ou bahalf of the party. 

Where a Pleadar wha had basen engiged by the 
plaintif withdrew on behalf of the defendant monsy 
which he knaw wis rightly payable to the plaint- 
iff, ani took a conspicuous part as an arbitrator in ’ 
a mattar in which ho was seriously ani porsonally 
concerned: 

Heli, thit hə was guilty of serious professional 
miscondust. PAT In th: miter of Two PLEADERS, 
l P. L. W. 4842 P.L J 25) (19.7) Par 2 7; 18 
Cr JBR 328 
LEYTE ts PATENT (Cac.) Cr, 15—July nont, wrz. 

amounts ty — Jr lr ranting appeal for re-he swing 

on marit, ohether Judgment, 

[lo lvseenin: whashar an aljadicatioa is a ju lg- 
mnt witrin th? maining of the Letters Pat ant, th 


e 





1038 
LETTERS PATEN T—contd. 


test is, not what the forin of the adjudication is, bat 
what is its effect on the suit or proceediog in which 
it is made. If its effect, whatever its form and 
whatever the nature of the application on which it 
is made, isto put an end to the suit or proceeding 
so far as the Court before which the suit or proceed- 


ing is pending is concerned or if its effect, if it is 


noi complied with, is to patan end to the suit or 
proceeding, the adjudication is a judgment. 

Where ina suit for accounts against the defend- 
ant as an agent or, inthe alternative, as a partner 
of the plaintiff, the District Judge in appeal did not 
hear the appeal on the facts but proceeded to deter- 
mine the status of the defendant asa pure question 
of law and a single Judge of the High Court in 
secoud appeal set aside the decision ofthe District 
Judge and remanded the case for the re-hearing of 
the appeal on the merits by the District Judge: 

Held, that jhe decision of the single Judes wasa 
judgm-nt within the meaning of the Letters Patent, 
as it.affected the merits of the question between the 
parties by determiniug a right or liability which 
need not be one in controversy. in the suit itself, its 
effect being to deprive the plaintiff of the benefit 
of the decree made in hisfavonr by the District 
Judge and to re-open the entire controversy between 
the parties, as it terminated the appeal in the High 
Court and vacated the decree made by the District 
Tudge, C CHANDI HARAN BAHA V. JNANENDRANATH 
BHATTACHARJISR, 21 0. W. N. 921 , 250 
—d Judgment, what is—Decision that suit is multi- 
farious and plaintif must elect, whether judgment— 





Appeal—Misjoinder of parties and causes of action, ` 


A. decision that a suit is multifarious and has been 
so constituted as to joinder of parties and causes 
of action that it cannot fe entertained as framed, 
is a judgment within the meaning of clause 15 of the 
Letters Patent. ` 

A suit was instituted against four sets of defend- 
ants for the recovery of goods and documents of 
title relating thereto or, in the alternative, of the 
value of goods, on the allegation that one of the 
defendants obtained possession of the goods, which 
were the plaintiff's property, with the documents of 
title, by means of fraud and subsequently transferred 
them to the other defendants. The relief claimed 
in the suit was nut the same againstall the defend- 
ants, and the Trial Court, holding that there had, 
been a misjoinder of causes of action in the suit, 
adjourned the suit to a specified date with liberty to 
the pla‘ntiff to elect meanwhile as against which of 
the defendants he would proceed, bus did not speci- 


fically order.that on the failure of the plaintiff so to, 


elect, the, suit, would be dismissed: 

Held, that the decision of the Trial Court wasa 
judgment, as it was in substance a decision that the 
suit would not lie as framed, with the resalt that if 
the plaintiffdid not elect, the suit would be dismissed, 
and so an appeal lay ayainst it under the Letters 
Patent. 

Per Mookerjee, J.—The true test to be applied in 
the solution of the question of the competence of an 
appeal under the Letters Patent from an adjudica- 
tion is, not the form of the adjudication but its real 
effect on the sait or proceeding ia which it has been 
made. Whatever the form of theadjudication may he 
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if it puts an end to the suit, so far as the Trial Court 
is concerned, the adjudication may properly be 
deemed a judgment within the meaning of clause 15 
of the Letters Patent. C RAMENDRA, Nata Ray v., 
BROJENDRA Nath Dass, 21 O. W., N, 794° 944 
w——-——~ B, 19 — Review of Division Bench judgment~ 

Application refuse by Bingle Judge of High Court— 

Appext. | 4 


An application for review of a judgment of a 
Division Bench of the High Court was refused by: 
ons of the Judges constituting the Bench, the other! 
Judge having ceased tobe a Judge of the Court at 
the time: 


Held, that no appeal under section 15 of the Letters’ 
Patent lay fromthe order of the Single Judge 
refusing the application for review. © KAILASH 
CHANDRA SOMADDAR v. REvaTI MOHAN Roy, 25 C. Ln 
J. 360; 21 C. W. N. 652 |, 183 


(Patnal—Order of Single . Judye + remitting 
issue for trial — Appeal, whether lies. . f 

There is no right of appeal under the Letters 
Patent against the. order of a Singla Judge of the. 
High Court directing the trial of a certain issue PAT 
KARA ESTATE, LTD. » ANUP CHANDRA, 2 P L W 71g. 
(1917 Par 342 ; 337 


LIMITATION ACT (IX or 1871), Som. IT, Ant. 129, 
scope of—-Limitation Act (XV of- 1877), s. 2~-Adép- 
tion by” Hindw* ‘widow—Possession for over 12 years 
under invalid adoption, effect of —Reversioners’ right! 

of suit for possession on widow's death, when adop.-- 

tion not impeached within statutory period-~ Adverse 

‘title, acquisition of, by persons deriving title from? 

adopted son —Prior suit for possession against widow, 

Reverrioners to the estate of a Hindu cannot sue, 
on the death of the latter’s widow, for recovery of 
property, which was in possession of persons under 
an alleged invalid adoption made by the widow, 
when the right to impeach the adoption had already 
become barred under Article 129 of the Limitation, 
Act of 1871. While Act IX of 187! was in force; 
time ran against all the reversioners of the last male 
owner from the date of the adoption and they all 
became barred on the expiry of the period prescribed 
by Article 29, and 9 suit instituted after Act XV of 
1877 did not'affect the bar. 

The object of that Article was that all questions 
relating to adoption, including suits for possession 
of lands depending on questions of adoption, should 
be determined ‘ithin 12 years of the adoption and 
not long after the death'of the widow of the last 
male owner, it might be, 50 years later. i 

After the extinction of title ‘of the widow or the’ 
reversioners to the property by the expiry of the 
time mentioned in Article 129 0f ActIX of 1871,' 
persons in possession under the adoption, whether’ 
as heirs or as alienees, acquiré title. thereto which’ 
ié saved under section 2 of Act XV of 1877. M 
SoMASUNDARAM ÜHETTIAR v, VAITMILINGA MUDALIAR, 
6 L. W. 253; 40 M. 846 , ‘540° 


LIMITATION ACT (XV or 1877), 5. 2 ° 546 
i IMITATION A‘ T (IX oF 1908), construction of. ` 

The Limitation Act operates as a bar to legally 
enforceable claims and it should, therefore, be con. 
strued as much as possible in favour of the person 
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whose right is sought to be barred. M  BATHULA 
NENKANNA v. NAMUDUBI VENKATAKRISHNAYYA, 33 M, 
“L, J. 85; '6 L. W. 192 £07 
S. 6, scope of —Civil Procedure Code (Act V 
of 1908), s. '144--A pplication for restitution, whether 
` application. for execution of decree." ` 
Section 6 of the Limitation Actis an enabling 
` section to enable pers ms under disability to exercise 
their legal rights within a certain time, and it should 
be construed liberally rather than narrowly. ` 
An application for the execution of a decree within 
the meaning of section 6 of the. Limitation Actis not 
limited to applications under Article 18° of that Act, tub 
includes an application for restitution in consequence 
of the decree and-.the -time for making such appli- 
cation in the.case of a-minor is, therefore, extended 
under the provisions of section 6, B KURGODIGAUDA 
V. NINGANGAUDA, 9 Bow. L. R 638; 41 B. 625 238 
Ss. 14,15, Scu. I, Art. LO 581 
S. 18 — Decree in rent suit- Fraud--Suit to 
set aside decree-~Limitation Burden of proof. 
Where. plaintiff brought. a suit to have it declared 
that acompromise decree in a certain rent-suit 
passed in March 1902 had been ,obtained by fraud 
and was not binding upon him, and gave the date 
of his knowledge of the fraudulent proceedings as 
17th June 19 3, ie., within three years from the date 
of the suit, and the defendants pleaded the. bar of 
Jimitation.alleging that the plaintiff had such know ledge 
more than three years prior to the date of suit: 
Held, that the onus was, in the first -in3sance, 
„upor the plaintiff to give some evidence of fraud 
-committed in- obtainirg:the decree-of . 90 ,. and 
„that. then the onus would be cast upon the defend- 
ants to prore and show that the plaintiff had ac. 
quired: knowledge of the rent proceedings more 
than three years prior to the date of .the ssuit, the 
plaintiff not being required to prove-the period of 
time when he became aware of.~the alleged fraud 
that had been-practised upon him PAT Ran PERTAP 
Lat v. Kesno Prasap Sixag,.2 P. L. W.123 - ..385 
aes 863 
n Be eT, applicability of, sto transferee from 
Hindu widow. ; , 
Section 27 of the Limitation Act does not 
apply to a donee or transferee from a Hindu 
widow in virtue of her ponxers as representing the 
estate, as in such a case the. transferee succeeds the 
„widow in her capacity as full owner and net as upon 
the -determination of: her interest for life. € 
Eraniyoon Tra-Co, LTD. v. NAGENDRO NATH 47 
~~ WOH. I, ART. | , applicability of 
Article L of the Limitation Act has no applica- 
tion ko a case. where an objection against an attach- 
ment of property has not. been - disp sed of on.the 
merits’ PAT Naxp Lan Pat v.’ NARESH CHANDRA 
Dep, 2 P. L. W. 108 4068 
— ART. 114, applicability of-—Civil Pro- 
cedure. Code Í Act V of 1908), O; KAI, r. 100—Appli- 
cation dismissed: without investigation—Per san dis 
possessed, whether bound to bring suit within one year 
~ Limitation. 
If ag application made under Order XXI, rule 100, 
of the Code of Civil: Procedure is dismissed. without 
investigation, the person dispossessed is not tound to 
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one year under Article LIA of the Limitation Act. M 
MAISIGA VENKATASUBBA REDDI v. UHUNDI LINGA 
REDDI 640 
— Scu T, Arr, 12 533 
Arts 75, 116—Limitation, commence- 

ment of — Bond, sutt on ~ Interest to be paid every year 

— Money, entire, to be paid within fixed perau 

instituted after fixed period. 

Where a bond provided for the waym of 
money with interest within a fixed period and 
further stipulated that the interest should be paid 
regularly every year and that in case the interest 








n] 





"was not so paid or the entire money due on the 


bond was not paid within the perioa fixed, the 
creditor would have the power to recover the 
entire principal and interest from the debtor; 

Held, that limitation could not start running from 
‘the date when a default in the payment of interest 
was made; if the creditor in pursuance of the 
contract waivéd such default and sought his 
remedy in respect of the default in the payment 
of the entire money within the fixed period 'O Banu 
“Raw v. ABDHOOT SINGH, 40 L, J. 402 ” 423 
— ART. 113—"Cerlain date,” meaning of 
"© Buit for specific performance of contract to transfer 

decree on payment of decretal amount Limitation, 

commencement of 

A agreed with B to transfer to C a, cortain decree 
in A’s favour, on condition that B paid to A the 
amount due under the decree withiu six months. B 
said the sum three days after the lapse of six months. 

-n a suit by C against Ato enforce specific por- 
formance ‘of the contract to transfer the decree 
instituted beyond three years from:the date fixed 
for payment of the amount by C but within three 
years from the date w hen perfo: mance was refused: 

Held, that the case fell within the second clause 
of Article 113 of Schedule I of the Limitation Act 
and having been brought within three years from the 
date of refusal of specifie performance, it was not 
barred by time. Wi SATHULA VENKANNA v. NAMU- 
DURI VENKATAKRISHNAYYA, 83 M. L.J. 95; 6 L W. 
192 .., 807 

— Arts 118, 75— Limitation, commence- 
ment of— Bond, suit on-—Interest to be paid every 
year Money, entire, to be paid within fixed period — 

Suit instituted after fixed period 

Where a bond provided for the repayment of 
money, with interst within a fixed period and 
further stipulated that the interest should be paid 





. regularly every year and that in case the interest 


was rot so paid or the entire money due on the. 
bond was not paid: within the period fixed, the 
creditor would have the power to recover the 
entire principal and interest from the debtor: 

Held, that limitation could not start running from 


-the date when a default in the payment of interest 


was made, if. the creditor in pursuance of the 
centract waived such default and sought his 


«remedy in respect of the default in the payinent 


of the entire money within the fixed period. O Babu 
Ram v ABDHOOT SINGH, 40 L J. 4% 423 
—: Arts. 118, 144— Adverse possession— 
Limitation. . 

D. died in 1678 leaving property consisting of 


Deshgat and Gaudki vatane and some non vatan pro. 
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perty. In 1880 D.'s widow adopted a son M. and the 
latter's name was entered as holder of both classes 
of vatans The widow was appointed M.’s legal 
guardian under Act XX of 1864 and managed his pro- 
perty. In 1886, on the application of the widow, M.'s 
name was removed from the Deshgat vatan register 
on the ground thathe was not a bhauband of D. in 
whom under the sanad the vatan would vest. M died 
a minor in 1895, leaving a widow who was entered as 
holder in the Gandki vatqn register. In 1899 the 
widow of D. got the name of M.’s widow removed from 
the register. In 1901 U.’s widow purported to adopt 
the defendant as son to D. and put him in possession 
of the whole property. M’s widow died in 1903. In 
1912, the plaintiff claiming asthe nearest reversions 
ary heir of M. sued to recover the estate of D: 

Held, (1) that time began ta run against the plain- 
tiff from the date of the death of Af.’s widow and that, 
therefore, there had been no adverse possession sutt- 
cient to bar his suit; 

(4, that the suit was, however, barred by Article 
118 of Schedale {of the Limitation Act, inasmuch as 
the defendant enjoyed his possession of the estate as 
son of D., and as the plaintiff could not challenge the 
defendant’s adoption the latter must be taken to be 
the brother of M and, therefore, a nearer heir than 
the plaintiff; 

(3, that even if defendant’s adoption was invalid 
under the Hindu Law and although the power of 
adoption of D.’s widow had been exhausted before che 
purported to adopt him, yot the law of limitation 
was an effective bar to the plaintifs suit. B 
CHANBASAPPA Dopappa Desar v KALIANADAPPA 
AYAPPRA Dusil, 19 Bom, L R. 724 ' t45 


Secu. I, "ART, 120, 

A suit instituted, however, after the death of the 
a bitrator in regard to matters referred to and not 
disposed of by him is governed by the residuary 
Article 120 of the Limitation, Act. M Doraisami PAD- 
AYACHI v. VAITHILINGA PADAYAGCHI, 38M. L. J. T 
l 58 
ART. 120, applicability of—Suit to 

recover village profits from co-sharer— Limitation— 

Buiden of proof. 

A suit by a co-sharer to recover his share of tho 
village profits from the managing co-sharer is govern- 
ed by Article 120 of the Limitation Act. 

Ina suit for the recovery of village profits tho 
plaintiff must not only plead but adduce evidence that 
the defendant’s negligence was responsible for short 
collections. N BALWANT v. DEORAO, 13 N L. KR. 127 





— 
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Art. 120—-Recérd of Rights, entry in 

— Declaration, suit jJor- Limitation, 

A plaintiff can bring a suit for @ dectaration that 
‘an entry in the Record of Rights is wrong within 
six months from the date on which hia title is 
effectively challenged, though more than six years 
have elapsed since the publication of the record, 
provided the plaintifi’s enjoyment of the property has 
not been affected. 

Defendant got himself wrongly entered in a Record 
of Rights prepared under the Bengal ‘Tenancy Act 
as heing jointly entitled to a certain land with the 
plaintiff who was in reality exclusively entitled to it, 

yt did pot actually disturb plaintiff's possession, 
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More than six years after the publication of the 
record defendant sued plaintiff in the Small Cause 
Court claiming to participate inthe profits of the 
land. On notice of the sait being served upon the 
plaintiff, he instituted a suit within six months for 
a declaration that the entry in the Record of Rights 
was wrong: 

Held, that the suit was not barred by limitation, 
PAT ALA-UD DIN V. ZAIFAN-NISSA, 2 P. L, W. 22; 2 
P. L. J. 657 : i 199 


ScH. I, ART. 120 ~ Suit for declaration of 
plaintifs right to manage dharamsala. 

Plaintiffs syed for possession of certain property 
and a dharamsala, but subsequently amended the 
plaint and asked for a decree for possession of the 
property and a declaration to the effect that they 
were entitled to be managers and supervisors of the 
dharamsala. In the amended plaint it was stated 
that the person last in possession died in April 1898 
and that tho cause of action accrued then: 

Held, that the suit was governed by Article 120 
of the Limitation Act and having been filed more 
than six years after the last owner’s death was barred 


by time. P Buac Manr v, Busawan Das, i28 P. W. 
R 13:7 i 636 
— — ART. 123 665 





-- ART. 127, applicability of, to Muham. 
madans and other non-Hindus—“Joint family pro- 
perty,” meaning of—Stare decisis, principle. of, 
applicability of. 

By the Full Bench, (Shah, J., dissenting),—Article 
127 of the first Schedule of the Limitation Act, LUR, 
does not apply to’ the property of a Muhammadan 
tor any other person not being a Hindu) not having 
been proved to have adopted as a custom the Hindu 
Law of the joint family. 

The expression ‘joint family” in Article 127 of the 
Limitation Act must be read as a compound adjective 
and the expression “joint family property” must be 
read as property appertaining to a joint family. 

A long series of decisions based upon # clearly 
erroneous construction of an Act should not be 
followed, while a long series of decisions based 
upon a construction not free from doubt should not 
be disregarded. 

Per Beaman and Heaton, JJ. - The “joint family” as 
a legal entity involving definite legal notions 
incidents and consequences is unknown to any other 
great system of law prevailing in the Empire. So 
that where property is spoken of as belonging to a 
joint family, it must primarily bereferred to a 
Hindu joint family, and only secondarily to such 
groups of non-Hindus as can prove that they have by 
custom adopted the Hindu Law of the joint family. 

Per Shah, J ~Article i27 of the first Schedule to 
the Limitation Act can apply to Muhammadans 
even though they may not be proved to have adopted 
asa custom the Hindu Law of the joint family, 

Quere.— Whether the Article can apply to persons, 
other than Hindus and Muhammadans, who are not 
proved to have adopted as a custom the Hindu Law 
of the joint family. B Isap AHMAD Mocraria v 
ABHRAMJ1 MOGRARIA, 19 Bom. L. R. 579; 41 eB. 548 

Ful 

ARTS. 142, 144 728 

Ta m — ARS. 142, 144-Landlard and tenant 
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` — Encroachment— Possession, presumption as to— 
Burden of ~ oof — Proof of proprietary title~Limita- 
tion. 

_ Ina suit for ‘possession where Article 142 of the 
Limitation Act applies, plaintiff must prove his 
possession within 12 years. If the plaintiff proves 
‘his proprietary title, there is a presumption that 
his possession continued till within 12 years of the 
suit. lt is for the defendant to rebut that 
presumption. -t 

_ Whereas a tenant is bound to treat an encroach- 
ment as held by him under his landlord, there is no 
corresponding liability upon tho landlord to treat the 
land on which his tenant encroaches as a part of his 
tenancy. ‘Lhe landlord is entitled to re-enter upon 
the land encroached upon unless his right ‘is other- 
wise barred. Ifthe tenant has been in possession 
of the encroachment for more than 12 years, then it 
is'to be seen whether he has been in such possession 
adversely to the landlord and whether such adverse 
possession is in respect of œ limited or absolute 
interest. PAT Muipxarore ZEMINDARI Co., LTD ~% 
Panpay SARDAR, Z P. L. W. 142; 2 P. L. J. BOB 114 


Scu. I, Ant. 142——Possession, within 
limitation, want of—Burden of proof 80 
ARTS, 142, 144—Sutt for passession — 

Burden of proof—Laches and acquiescence, difference 
" between. 

, Where a plaintiff’s claim is based on the ground 
that he or his predecessor has been dispossessed or 
has discontinued possession, the period, from which 

. limitation runs is the date of dispossession, or dis- 
continuance of possession and the burden is on the 
plaintiff to show that he or his predecessor-in-title 
has been in possession within 12 years of the’ date of 
suit, and the Article applicable to the suit 16 Atticle 
142 of the Limitation Act. 

“Where there is a Statute of Limitation Applicable to 
the suit, the objection of simple laches docs not 
apply until the expiration of the time allowed by 
the Statute. But acquiescence is a diferent thing; 
it means more than laches. If a party who can 
object lies by, and knowingly permits another to 
incur an expense in doing an act under a belief that 
it would not be objected to and so a kind of per- 
mission may be said to be given to another to alter 
his condition, he is said to acquiesce. L B APPAN 
CHARAN v, KYAUSE MA 722 

~~ ART. 144. 722, 845, 802 

ee oem ART. 144—Symbolical delivery as 

against Government — Ryotwari tenants, continuance 
vf possesion by—Adverve p-sseasion, title by 

Where possession of inam lands wrongly classed as 
ryotwari is decreed to the inamdar and symbolical 
delivery is made in execution of the decree, a suit 
brought to oust the ryofwart tenants who acquiesced 
in such delivery wi hin 12 years thereof is not barred 

“by limitation. 

Per Spencer; J.—The ryoteari tenants, when they 
attorned to Government could not simultaneously pres- 
cribe for any title which could endure after the title 
of Government was negatived in the suit of a third 
party, and, so longas they were tenants of the plaintiff 
or her predecessors-in-interest, their possession was 
not adverse to that of their landlord. A ryotwari 
patiadar does mot acquire avy rights agairst Govern 
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ment superior to what he gets at the initial grant of 
atta. ; 
j The rights of a pattadar holding land upon ryotuari 
tenure under Government are not the same as those 
of an occupancy tenant undera Jandholder of pn estate. 
So it cannot be maintained that the oconpant of land 
under the former tenure can by means of such 
occupation acquire by prescription a title under the 
latter tenure 
Per Phillips, J.—The original possession of the 
ryotwart tenants having been terminated by the 
delivery in execution, any fresh title by virtue of 
their subsequently continuing in physical | ossession 
would not be perfected until the expiry. of 12 years 
after the symbolical delivery. Mi NARAYANI AMAL 
y, SECRETARY OF STATE 167 
taman ed Scum, I, Arts. 271, 177—~Abatement— 
Mertgage, joint and indtvisible— Mortgauyee respondent, 
death of— Failuie to bring legal representat.ves on 
record and to have abatement set aside — Limitation. 
In the case of a joint and indivisible mortgage all 
ihe mortgagees or their legal representatives are 
necessary parties to a suit for redemption, and the 
same principle is applicable to an appeal by the 
mortgagor against the mortgagees in such suit. 
Consequently where one of the.mortgagee respondents 
to an appeal dies and no application to bring hig 
legal representatives on record is made within six 
months, as required by Article .77 of the Ist Schedule 
to Act LX of 190S, and the application to have the 
consequent abatement set aside is also out of time, 
the whole appeal abetes P PATEH t, BHANJU Ray, 
49 P. W. R 1917; 95 P. R. 19177” 730 


m ee — ART, 177 j 730 
—— —— - —— ART. 18 , appligability of. 

An application for a decree absolute made under 
Order XXXIV, rule 5, sub rule (2), of the Civil Pro- 
cedure Code, is an application under the Code and is 
governed by Article 18), Schedule], of the Limitaticn 
Act, © JAGDISH SINGH r. BAM ADHIN SINGH, 20 0. 
C. 205 858 


—-— — Arts, 181, 182, applicability of— 
Mortgage decree— Appeal-—Application for decree 
absol ute—Limitation, commencement of. 

A mortgage decree was passed on Zbth September 
190%, fixing Zéth March 109 as the date of payment. 
The decree-holder appealed against the decree and 
the final decree was passed by the High Court on 
29th July i910, Inthe meantime the Civil Pro- 
cedure Code of 1903 had come into force. On 18th 
July 1913 the decree holder made an application for 
the execution of the decree, and on 19th August 
19:4 applied for a decree absolute: 





Deere 


Eeld, that the application was governed by 
Article 18: of the Limitation Act, inasmach as-oun 
the date that the right to apply for an order absolute 
accrned the new Code of Civil Procedure had come 
into force, but that the application being within 
threo years of the date of the appellate decree it wis 
within limitation. 

Where an appellate decree confirms the decree 
of the first Court and is silent regarding the time 
fixed for payment by the Court of first instance, 
a further period cannot be given for payment from 
the duto of the appellate decree, aud the -party 
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in defanlt is not entitled to reckon the time from ths 
date of such decree. 

But a party who is not bound to perform any act 
under the decree of the first Court and appeals to 
get a larger benetit than what the decree grants him 
15 entitled to reckon the period jn his favour from the 
date of the appellate decree, provided he has not 
disobeyed any direction given by the first Court. ` M 
NIMMALA MAUANKALI v. KALLAKURI SUBBA Rao, 32 
M. L. J. 455 268 
~~ meme Son. I, ART, 182 | 41 
mama e m ART 182 --Step-in-atd of execution— 

Oral application for ewecution. 

In order that an oral application may be effective 
as a step-in- nid of execution, the application ‘must 
be one which it is necessary to make in order to get 
‘the main reliefs prayed for in the execution petition. 
It must be of such a nature that, if the application 
were not made, further proceedings in execution 
could not be taken either by reason of the specific 
prayer not being contained i in the execution appli- 
cation or by reason of the Code or the rules’ requiring 
some further’ acts to be done before the main 
reliefs prayed for in the execution application could 
be granted or enforced. 

An application for execution of a decree by 
attachment and sale of the judgment-debtor’s pro- 
perty was first made on 13th July 1911. Notice was 
ordered to issue for 12th August 1911. On that 
day the judgment-debtor did “mot appear and an 
attachment order was issued. lie “deorce-holder 
failed to pay batta within the time allowed and tho 
petition was dismissed on 26th August 1911. A 
fresh execution petition was presented on 12th 
-August 1914: 

Held, (1) that the utmost that could be presumed 
in such circumstances -was that the, decree-holder 
was present in Coyrt on 12th August 1914 -either in 
person or by Pleadery and intimated his decree to 
proceed with the .executiopn, and nok that he made 
any oral application for further attachment: 

(2 that even if he made an oral application on 
that date, it mast be presumed to bean entirely 
superfluous petition and ‘could not operate to save 


limitation. Wh MARILAMANI MUDALIAR v SETHU- 
swam AlyAR, (1917) M. W. N. 602; 33 M. L. J. 219; 
22 M. L. T, 116 701 
LIS PENDENS, doctrine of 246 
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— —-, doctrine of, applicability of 


MADRAS DISTRICT MUNIVIPA:.ITIES ACT (IY 
Map. oF 1884), Ss, 188 (1) bi, 5+, 189— License for 
voting paddy, application for—Fatlure to pass order 
on application within 30 days of receipt, effect of ~ 
Section 188 (5 ', scope of. 

Where, on the expiry of his license under the 
Madras District Municipalities Act to boil paddy in a 
particular place, a person applied for a fresh license 
and no order having bean passed on his application 
until after the expiry of the period of thirty days 
fixed by section 188 (5) of the Act, he again boiled 
paddy after the order refusing license was com- 
municated to him: 

Held, that no offence . was committed as the order 
refusing the license not having been passed within 

thirty days, the placo must be “deemed to have boen 


+ 
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. what acts the plaintiff. acquired the 


[1919 
MAD, DIST. MUNICIPALITIES ACT —conold, 


licensed for the financial year under section 188 (5) 

of the District Municipalities Act. 

Section 188 (5 of the Madras District Municipa- 
lities Act should not be read subject to the reference 
to the refusal of the license in section 189 of thé Act. 
DI MATURI VENRATASUBBAYYA, In ve, 40 MP ‘689; 18 
Cr L. J. 88i ~ 655 
MADRAS ESTATES SAND AOT sk MAD OF Ee 

5.39 (2p(da)> > - 

m == Ss. 8 (2) (d) aaa 8, ETE AN = 
of—~Presumption as to right acquired “Pie-seitlement 
inams, presumplon as to—Grant with ashtabogam, 
efect of —Ejectment suit—ZJurisd‘ction—Burden of 


«proof Kudivaram right, acquisition of, by e 


ment, 

The presumption, in'all cases of grants of name, is 
that only the “méliaram was granted as ` inam. 

Courts should always starb with that présumption, 
unless the grant-deed expressly confers kudivar am 
rights‘also. 

A grant with ashinbogam does not E import 
the grant of the kudivaram also in the sume “manner 
that it does not: ¢learly imply the grant of temple and 
other communal sites. 

Pre-settlement inam grants must be. presumed to 
be of Jand revenue only; what the grantor was entitl- 
ed, in those days, to obtain.from the lands as feudal 
landlord being connoted by the word ‘land revenue’, 
though now it would be called melvaram, , . 

Where the defendants in a suit for ejectment con- 
test .the jurisdiction of the Civil Courts to entertain 
the suit under section 3 (2) (d).g&the Madras Estates 
-Land Act, itis for them to provo that the plaintiff 
was not the, owner of the kudivaram .tight at. the 
„time of the grant of the inam to him. But this is not 
‘necessary when, by setting up that the giant was of 
both varams, the plaintiffs admit that. they were not 
the owners: of the kudivaram | at the time of:the 
grant, wee 

It cannot be laid down as a "broad proposition of 
law that the izamdar must have the occupancy right 
when the tonants have no occupancy rights in-them- 
selves, though it is open to the Court, fram such: a 
state of facts, to infer that, at the time of the grant, 
the grantee had the kudivaram right. Inamdars 


. might well be asked to, establish that, by transfer or 


succession etc. , they got the kudivaram right subse- 

quently, where it ig admitted or proved that they 

had not got the kudivaram right at the time gf, the 

grant. M Mocapasu VENBATADASU v. VANKAMAMIDI 

Upayanarayana, 6 L, W..142; 83 ÅL L. J. 548 122 
S 8, Exception. 

Per Spencer, J.—In a suit for ejectment, where 
plaintiffs rely on the Exception to section 3 of the 
Estates Land Act for ousting the jurisdiction of the 
Revenue Courts, the plaing should specifically show by 
kudivaram 
interest of his ryots and became entitled ta.. both. 
varams. NI MoGApAsU VENKATANASU v. VENKAMAMIDI 
UDAYANARAYANA, 6 L, W. 142; R3 M. L. J. 548. 122 
e e S. AU — Commutation. of rent payable in kind, 

suit for—Burden of prof. , 

The Madras Estates. Laud Act is, ‘Patended to 
protect, the interests nlike of the tenant and.the 
landlord. and runléss it is proved. that either of them 
suffers because “Df the payment of "rent. in kind 


Vol. XUI] 
MADRAS ESTATES LAND AOT- conold, 


interference by way of’ eommatation will be ani 
fable.” 


The party who asks for gm maka jon of rent under 


section 40 of the Madras Estates Land Act. must 
prove that he is entitled to it. B R M KARUPPAYYA 
THEVAN V. ADAIKKALAM OHETTY 511 


Fan yt 


MADRAS IRRIGATION CESS ACT (VII MAp oF 
1865) Ss. 1, 2— Water cess—Irrigution= Permanent 


Settlement — = Extent of zemindar’s or inamdar’s right, 


oj user under engagements wilh Government—River 

or stream belonging to Government—“ Fres of separate 

charge.” 

The Government claimed under the Madras Irriga- 
tion Cess Act to levy water cess upon permanently 
settled lands izeraiti and inom) in so far as “the user 
of Government water for irrigation exceeded the 
user at the time of the Permanen Settlement, 
whether in respect of the area irrigated or in respect, 
of the-fact that two crops were raised instead of one: 


Held, (1; that the effect of the Permanent Settle- 
ment was to vest.the.then existing irrigation chan- 
nels in the-zemindary through op,within whose zemin- 
daris the same respectively passed or werg Bibuate; 

(2, that the right of user irom such irrigation 


channels which passed by the Permanent Settlement ` 


couid be measured only by the physical .conditions 
existing at that time, and not by the extent to 
which the water was in fact used: and that assum- 
iog, that the river, with which the channels 
connected belonged to the Government, ' ‘the ze.nin- 
dar’s right of taking water from it was limited only 
by the size. of the, chapnels and the nature. of the 
sluices and works by which water was diverted from 
the river into the channels. The Government could- 


not complain if the amount of water taken was” 


within, this limit,’ Once the water “wali” lawfully’ 
takén into the channels, Government had “nothing 
further to do with the matter. 


Whether or ‘not there are oiher cases which the 
first proviso to section 1 of Madras Act VII of 1865.. 


was intended to meet, it at ierst covers the case of 
engagements with the Government arising out of the 
Permanent Settlenéut. ‘I: by virin» of such settle- 
ment a zemindar is entitled to take and use water 
from any such source, of supply as mentioned in the 
Cess Act and this right is part of or appurteuant 
to the property in respect of waich he pays a, singls 
jama or peishcush, no cess can be l3vied under the 
Act in respect of the water which he is so  entit'ed 
tə take and nse. 


Semble. The” second proviso to the section is 
intended siuuarly to saf-goard the ryoty’ rights 
under the periodical temporary settlemeuts, P C 
KANDUKURI BALASURYA PRASADHA HOW v. SECRETARY 
OF STATE, 33 M., L. J. L44; 22 M. L. T. 76, 6 A L.J. 
697; 21 C W.N. 1089; (1917) M. W. N. 9546; 19 
Bom. L. R761; 6 L. W. 840; 2 P. L. W. €6); 26 C. L. 
J, 290; 40 M. 8&6 yg 


MADRAS LAND ENCROACHMENT AOT (IL 


MAD OF ees S. 2—"“Standing and flowing 
“water” $ Panes YB 
MAGISTRATE TAKING GU a) Eor i 
PLAINT, Hia of , 1414 
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MAINTENANOH—Father, whether bound to pay fer 
medical attendance of chilà. 

A father who is paying maintenance for his child 
under the orders of a Court is not bound to defra 
the charges for the medical attendance of the child, 
unless he has expressly or impliedly contracted to 
pay the same. L B PHAUNG THA Bui v., Mi ME Baw 

689 


MALABAR LAW—Stani, grant by, of molcharth for 
12 years—Melcharth, validity -of-—Power j stani to 
grant perpetual leases. ~ 
The grant by a stani of a perpetual lease of stanom 

properties is not necessarily bad, if it is for the 

benefit of the slanom. 

Waere a melcharth is granted for s certain num- 
ber of years, its binding nature depends upon 
whether a reasonable rent is reserved for the period 
of the lease 


Where such melcharth is sought to.be declared 
void, it rests on the person who ‘seeks todo so to 
show that itis not of a reasonable nature, and not 
granted in the ordinary course of business. , 


Where stanom property was held on verwmpattom 
lease for one year and that lease was renewed from 
time to time in favour of the sume tenant and at 
last the terumpattom lease was split up ‘into 
three different leases and granted to three different. 
lessees, to each of whom a melcharth for 12 years 
was granted: 


Held, (|) that the melcharth was not necessarily 
bad, unless it was shown that the grant ofa lease 
of this character was so unusual as evidently not to 
be in the ordinary course of business; 


(2) “that the fact that ‘@anubligation was beneficial 
to the estate did not render splitting up of a lease 
invalid, unless it was proved that it was not usual 
to grant guch leases, M ANANTANARAYANA IYER 1, 
KOZHIKOTE PATINHARE KOVIALKATH ' THIRUVEERARA- 
YAN, 33 M. L. J. 459; (1917) M. W. N. 707 5306 


MALICIOUS PROSECUTION—Complaint, filing of, 
whether furnishes cause of action. 


A mere filing of a petition of complaint charging 
the plaintiff with criminal offences is not by itself 
sufficient to support an action against the com.. 
plainants for damages for malicious prosecution, 
C DIGAMBAR DAs v. BISWESWAR CHOWDHURY 12. 


MALICIOUS SUIT, whether actionable— Damages, 
suit for, mdiniainabitity of-—-False collusive defence 
— Costs. 


The malicious institution of civil proceedings with- 
out reasonable and probable cause is not generally an 
actionable wrong which entitles the party aggrieved 
to sue for damages. The principle is that the latter 
is sufficiently -indemnified by the judgment which 
gives him costs and that he cannot prove special 
damage. 

An agreement to maintain a false defence in a 
civil suit is not an actionable wrong, PAT Dar. 
BHANGI THAKUR v. MAHABIR PRASAD 522 


MASTER anD SERVANT—Servant permitting 
drunkenness in shop during mastei’s} absence ~ 
Master, whether liable, 977 
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MINING LEASE—Assignment, restraint on, effect ef 
— Forfeiture, accrual of right to- Document, construc- 
ton of-—Siipulation to work mines ‘in a skilful and 
avorkmanlike manner and continuously without volun. 
tary intermission, meaning of—~Burden of proof. 


Per Seshagiri Aiyar, J., (iTallis, C. J., not expressing 
any opinion).— A provision ina mining lease restraining 
the lessee from assigning and empowering the lessor 
to re-enter inthe event of assignment cannot be 
enforced where the lessee mortgages his right, unless 
the whole of his interest is transferred to the mort- 


gagee. 


Where a lease of mines provides that the lesseo. 


should work the mines continuously without voluntary 
intermission and in a skilful und workmanlike 
manner the burden of showing that the lessee has not 
worked as aforesaid lies on the lessor. 


A proper and workmanlike manner may not mean 
the best possible mode of working for the lessor, 
but it means in sucha manner as shall not be 
simply an attempt to get out of the earth as mach 
mineral ascan be got for the particular purpose of 
the lessee, regardless of any ordinary or workmanlike 
proceeding. 

The mere fact that a sufficient quantity of mineral 
is not prodnced isnot enough to show that the mine 
has not been worked continuously and efficiently. M 
ANSUR SURBA NAIDU wv. SECRETARY OF Srate, (1917) 
M. W. N. 794 770 


MINOR, decree against, without appointment of 
yuardian ad litem, whether operative — Decree, can- 
cellation of, effect of. 

A minor, against whom a decree is made in a suit 
in which though joined as defendant he is not repre- 
sented by a guardian ad litem, occupies the same 
position as if he were not a party to the litigation, 


A mortgage suit instituted against the represen- 
tatives-in-interest of the mortgagor, who were 
minors, was decreed without any guardian ad litem 
being appointed for them. Jna suit by the represen- 
tatives to set aside the mortgage decree: 


Held, that the decree made in the mortgage suit 
was not operative against the minor representatives 
ani must stand cancelled, with the consequence that 
the mortgage suit would be revived and the mort- 
gagee would be entitled to proceed therewith in 
accordance with law. C BaNrswAR PRAMANIK v. 
TARAPADA BHATTACHARJEE, 26 C. L. J. 258 872 
—, whether personally liable for simple debt 
contracted by guardian—Guardian, whether can 
bind ward’s estate. 35 


MISTAKE, clerical, in name of decree-holder in copy 
of decree transmitted, whether of consequence 
Where in the copy ofa deeree transmitted for 
execution and the certificate of transfer, the name of 
the decree-holder was written as Benode Behari Das 
{n the place of Benode Behari Bose, the correct name: 
Held, that it was apparently a mere clerical mistake 
and was of no consequence © KEDAR Natu v. 
JOGENDRA MATH Das 815 
MORTAGE — Annuity reserved for mortgagor ~Equity 
of redemption, acquisition of, by mortgagee, effect of 
— Liability to pay annuity, 





- 
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Ah annuity was reserved to be payable to the 
mottgagor under a mortgage. Subsequently the 
equity of redemption was sold by various anction 
sales, and finally the whole of it was acquired hy th 
mortgagee: : 


Held, that the acquisition of the equity of redemp- 
tion by the mortgagee did not extingnish the right 
of the mortgagor to receive the annuity reserved 
under the mortgage A DACAHMI NARAIN v. BAJJADI 


Becam, 16 A. L J. 671 139 
"nwa ome bond, suit on Recital, denial of truth of— 
Burd.n of proof, a 


In a suit upon a mo tgage-deed execu'ed by the 
defendant, which contained a definite admission that 
the consideration recited in it had been received in 
cash, the defendant in his written statement set forth 
thit the consideration for the deed was nob a sum 
paidin cash but the admission of the defendant as 
the plaintiff’s partner and agent ina business and 
that the deed was in fact a security bond: 


Held, that the onus was upon the defendant to 
prove that the bond which he signed contained a 
regital which was not in aceordance with the facts, 
C Kani HARAN Basak v. AMAR UHAND Das 44 
mm mee Covenant to pay principal and interest—Suit 

for interest —Subsequent suit- for principal, whether 

barred. 

A morigage-bond recited the advance of the money 
and the ‘promise of the obligor to re-pay it within 
three years with interest at a stipulated rate, and 
provided that after the expiration of three years 
the creditor shall be entitled to sue for the whole 
amount of principal and interest if default was 
made in the payment of the amount of the bond 
with interest within thattime. After the expiration 
of the period of three years the mortgagee brought 
a suit to recover the interest from the date of the 
bond, and the suit was decreed. He then brought 
a suit for the recovery of the principal andfor th 
sale of the property: < 


Held, that the second suit was barred by Order II, 
rule 2, of the Civil Procedure Code. A MUHAMMAD 
ZAKARIYA tu. MUHAMMAD Hariz, 15 A. L, J. 557 +9 
A. 60 233 


- — by joint mortgagors - Mortgagors not benefited, 
whether liable. 


A along with B and C executed a mortgage, which 
the mortgagee accepted in lien of the security of a 
prior murtgage executed by A alone in his favour: 

Held, that Band C were liable under the mortgage, 
though they had not received any direct benefit for 
executingit. C  KANINDRA NARAIN Koy v, KACHHB- 
MAN BIBI 673 
Judgment-debtor assignee of mortgage decree, 
whether can execute decree —Mortgagors, one of several 
purchasing mortgagee's interest—Rights of other 
mortgagora, | e 





The purchase by one of several mortgagors 
of the mortgagee’s interest does not entitle the other 
mortgagors to apportionment of their debts so as to 
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enable them to redeem their own shares in “the mort- 
gaged property. ` 

By an ekrarnıma fourteen persons divided between 
themselves responsibility for a mortgage-debt but only 
eight of them were actually interested in the mort- 
gaged property. After part payment of the. mort- 
gage-debt by some of the persons, the mortgagee sued 
on his mortgage and got a decree, which was purchased 
by some of-the mortgagors, who then applied for 
execution by sale of the mortgaged property: 

Held, that the equities existing between the 
parties by reason of the ekrarnama could not 
be worked out in execution proceedings, even 
thongh some of the persons lialle for the mort- 
gage-debt had individually paid off the shares of the 
debt due from them; but that the mortgagors who pur- 
chased the mortgage decree could-not be allowed 
to sell the mortyaged property for the whole of the 
decretal debt, but only forthe balance on deduction 
of the shares of the -debt due from them. C 
JAGABANDHU Pat v. HALADHAR Pat 269 
. of occupuncy holding — Declaratory suit by 

landlord — Landlord, whether entitled lo any relief. 

Where, on an-occupancy tenant's mortgaging his 
holding, the landlord sues him in the Civil Court for 
possession of his holding by his ejectment and for a 
declaration that the mortgige is null and void, the 
Court should not return the plaint for presentation 
to the proper Court; for, although it is incompetent 
to grant the possessory relief, it can grant the delca- 
ratory relief to the effect that the mortgage is invalid 
and not binding on the landlord O BHAGWATI PRASAD 
SINGH v Govinxp Dat, 4 0. L. J. 374 1235 

w Payment of mortgage-money to one of sereral cc- 
morigagees, whether constitutes complete discharge. 

A payment of the mortgage-money'to one of several 
co-mortgagees without the consert'df the other co- 
mortgagees is nota complete discharge of the mort- 
gage-debt binding on all the mortgagees. P Marura 
Das v. Nizam Dix, 68 P. R 1917; 107 P. L. R.1917; 
81 P. W. R. 1917 921 

Personal covenant to pay interest independ- 
ently of princtpal— Suit for interest where personal 
remedy for principal barred, maintainability of. 

Where-a mortgage-deed contains a personal cove- 
nant to pay interest independently of the principal, 
a suit for the recovery of interest will He althouch 
the personal remedy for the principal is barred by 
limitation. L B Tuur Maristray v. K. N. L. A. 
CHETTY FIRM 72 


— ~~ Provision for redemption on payment of mort- 
gage money—Sale of equity of redemption ~Vendee 
undertaking to pay mortgage money, effect of—Interest, 
whether charge on property —Vendee, liability of. - 
One D mortgaged certain Jand to the plaintiffs 

for Rs. 709. The mortgagees were to hold possession 

and the income was to cover theinterest on Rs 420, 

while the remaining -Rs, 280 was to carry interest at 

Rs. 2-1-4 per-cunt, pér-mensem payable half yearly, 

with.compound interest at the same rate-in case- of 

default. It was farther agreed that. the land should 
be redeémable on payment of the zar-t-marhuna. 

After D’s death his son 8. sold the equity of redemp- 

tion to one H. ‘for Rs. 700, out of which Rs. 60 were 

paid in cash and Re. 640 were kept with the vendee, 


ee 
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toredeem the mortgage. The sale-deed provided 
that the vendee would be liable for any moneys 
that shonld turn out to be due to the mortgagee over 
and above Rs. 640. H. started proceedings under 
the Punjab Redemption of Mortgages Act and 
got possession of the land. The mortgagees there- 
upon brought a suit for Rs, 1,285 interest and 
compound interest on Rs. 280 against S. and H.: 

Held, (1) that as there was nothing to show that H. 
knew that any interest was chargeable, he was not 
personally liable for it; 

(2) that according to the terms of the mortgage- 
deed the mortgagor himself could have redeemed 

“the land on payment of. the mortgage money alone 
and his vendee tould not be in a worse position; 

(3) that the interest was no charge on the land and 
the plaintiffs could not; therefore, follow the land. 
P Lox Cuann v. Hazar Kuan, 167 P. W. B.J937%; 
98 P, R. 1917 59 

- —Redemption, suit for--Admission by mortgagee 

of receipt of portion of mortgage-money in previous 

suit, uhether b'nding. 

The land in suit was mortgaged with possession 
by tho plaintiffs’ ancestor to the defendant for 
Rs. 900, out of whieh Rs 200 wastocarry interest 
at 12 percent. per annum with half yearly rests. 
Plaintiffs having sued for possession by redemption, 
the defendaut clained that the mortgage cold 
not be redeemed without payment of the Rs. : 200 
together with interest that had accrued dne. It 
appeared that the sons of the mortgagor had some 
timo after their father's death sold a portion of the 
mortgaged property to the sonsof the mortgagee 
and one F. had brought a suit for pre-emption, In the 
proceedings that followed the mortgagee had been 
examined and hal admitted that he had received 
the Rs. 200 and that the mortgage cou'd be redcem- 
ed at anytime on paymentof Rs. 700. The first 
Court held that he was bound by his admission 
and gave plaintiffs a- -decree for possession on 
piyment of Rs. 64%-4-0. On appeal the Divisional 
Judge held that the mortgagee was not bound by 
the admission and that'the plaintiffs had failed to 
prove that the sum of Rs, 200 had, as a matter of 
fact, been paid He, therefore, varied the decree of 
the first Court by decreeing possession on payment 
of Rs 3,042-4-0. On a second appeal being preferred 
tv the Chief Court: 

Held, (1) that the onus was on the defendants to 
show that the decision of the primary Court was 
erronerus: 

(2) that the lower Appellate Court committed a 
substantial error or defect in procedure and that, 
therefore, a second appeal lay; 

(3) that the mortgagee was bound by his admis- 
sion and could not claim payment of the sum of 
Rs. 200 or interest thereon. P LAL Suan v. HIRA 
Lat, 119 P: W. R. 1917 163 


—Redemption, suit for—-Mortgage for fixed term 
of years—Clause providing for abridgment of term, in- 
_ terpretation of—Sale of mortgaged property —Notice 
of sale to'mortgagee stating fictttrous price, uhether 
proper. 
In a suit for redemption it appeared that the 
mortgage was not redeemable for a period of ten 
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. years, except under certain conditions embodied in accepted*by the Court. The property was purchased 
„clausa 7 of the deed, which ran as follows:— with a full knowledge of the existence of the mort- 
“Agar mabain miyad das sal muin farig doyamkotht .gage and the further charge, on the assurance that 
mazkur ko bai karunga to us halat men miyad mun- -the plaintiff co-sharer would meet the liabilities 
darja bala. fiskh ho jawegi, magar shart yeh hat ki jis .accruing therefrom. The cash proceeds were divided 
- asli qimat par kothi.mazkur bai hog: uski itla tehriri . among the cd-sharers, and the plaintiff co-sharer 
miyudi do hafta Jarig awwal ko kar di jawegi. Agar “was made liable to satisfy his mortgage-debt, for, 
jariq awwal kothi mazkur kharid karna chahega tows which no real security was taken from him: 
qimat par jis par dusra shakks asalt kharidar hoga Heid, (1) that the doctrine of lis pendeng had no 
awwal badast fariq awwal kothi mazkur farokht ki - application tothe further charge, inasmuch as it 
jawegi, basurat inkar tehriri ya jawab na dena ta miya? affected the rights of nobody except the person 
farig doyam digar shakhs ke hath farokht kar sakega, creating the same; 
aur jo mutalba us waqt ham farig No. 1 ka wajid-ul- ‘2 that, alshough the Court had not in the pre- 
tdlab hoga woh kul wasul karkar kothi mazkur khali liminary decree authorised the Commissioner to 
kar di jawegi.”. In compliance with“ this clause the gell the property, yet the Court having fully ratified 
mortgagor, on the llth July-1911, sent a notice tothe the sale, which if had power to do under the Parti. 
mortgagees informing them that he had “finally set- tion Act, the sale was poe and valid under the 
. tled to sell” the property to-A for Rs. 80,000 and as final decree: ee 35 
, it was necessary to send them a written notice “before (3) that the mortgag gee’ B remedy was to enforce 
the completion of the sale,” this notice was being his mortgage and further charga against the property 
sent in order to enable them to purchase the pro- inthe hands of the purchaser to the extent of the 
perty, if they. so desired, at the price of Rs. 80,010. mortgaged share. © ABDUL WAHAB v, BASANT Lat, 
.Tke notice went on to say that after the expiry of 40 iL. J F&6 : -0 483 
the prescribed period the property would, otherwise, i Usufructury mortgagee dispossessed of 
be sold absolutely to A. On the 24th July the mort- mortgaged property—Remedy 406 
gagees Yeplied, saying that they were willing to , usufructugry—Mo:tgagee, dispossession of, 








purchase the property but that the alleged agree- from portion of mortgaged premises— Acquiescence 
ment to sell was not genuine, the price being ficti- Interest from date of dispossession, whether can 
.tious. They declared their willingness to purchase be allowed 55 
it at the fair market price. On the 38rd of August ; usufrnetuary—Profit amounting to princi- 





the mortgagor executed a deed’ of sale in favour pal - 677 
of A who tendered the mortgage money due tothe MUHAMMADAN LAW— GUARDIAN of lunatic- 
mortgagees, but that being refused he, instituted Mother— Sale of tunatie’s property by de facto guar- 
a suit for redemption. It was found that Rs 80,000 .. dian— Widow, right of, to set aside sale—Limitation, 
had not in fact been paid: commencement ef ~Cause of action, accrual of. 

Held, (1) that under the clause recited above if the Under the Muhammadan Law the mother of a 
parties desired to abridge the term of the mortgage, lunatic is not his legal guardian. 
it was incumbent on, the: mortgagor to give the A sale of the property belonging ‘to a ichamwadan 
mortgagees notice of his intention to sell, thus giving lunatic made by his de facto guardian is. invalid, 
them an opportunity of buying the property them- even if the sale is effected for paying‘ off the 
selves at the price fixed and tobe paid by the lunatic’s ancestral or family debts or out other family 
intending purchaser; purposes. 

(2) that.notice of the actual. price at which the The cause of action for asuit by the widow of a 
mortgagees were entitled to redeem „the property lunatic for possession of her husband’s property sold 
not having been given to them,.they were entitled by his mother as his de facto guardian accrues, not 
to retain possession for tbe term of the mortgage P on the date on which’ the sale of the property is 
ABDUL Aziz v. NiaDAR Mau, 128 P. W. R.J917 397 made, but onthe date of the husband’s death, P 

Msur BIBI v. Cuanan Din, 59 P. R. 19 7; 100 P. W. 


ea a of undivided share during partition suit— 
Mortgage, property sold free from—-Sale-proceeds R. 1917 ; : 932 
divided among co-sharers—Mortgagor undertaking to —SUCCESSION, relinquishment of rights of 
satisfy mortgage-debt-—Mortgagee, remedy of. validity of —Spes successionis, transfer of —Transfer 
One of the co-sharers in an undivided property of Property Act (IV of 1882), ss. 2, 6—Renunciation 

mortgaged his share in the same, and then filed a for consideration—Estoppel. b 

partition suit against the remaining co-sharers. Per Spencer, J.—A mere renunciation of a right 


During the pendency of this suit the plaintiff of succession is not repugnant to the principles of 
co-sharer created a further charge in respect Muhammadan Law. 

. of this very share in favour of his mortgagee. The Where an heir-apparent renounces such a right 
Court passed a preliminary decree, and in execution by reason of an arrangement whereby he accepts 
thereof appointed a Commissioner to carry out the a benefit and compounds for his share in the 
partition according to his own discretion. The property, he or any one claiming under him ig 
parties to the suit agreed before him in good faith estopped from repudiating the transaction, by which 
to have the property sold up and the cash proceeds he is benefited. 
divided among them according to their shares. The Per Sadasiva Ajar, J. (Spencer, . J., “dissenting Y,— 
Commissioner sold the property free from a'l en- The relinquishment of his rights of inheritance by an 
eumbrances and eubmitied bis report, which was eir-apparent is invalid under the Muhammadan Law, 


s 
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Chances of succession are not rights of property 
under the Muhammadan Law, as there can bea no 
heir to a living person under that law. 

The said rule of Muhammadan Law is unaffected 
by the provisions of section 6 of the Transfer of 
Property Act. 

In so far as, the Muhammadan Law prohibits 
relinquishment of rights of future inheritance, 
whether for consideration or not, a declaration as 
to present or future intention abort such relin- 
quishment cannot be relied on as an estoppel. M 
ASA DEVI v, KARUPPAN CHETTY ` 
SUCCESSION—Step-son, 

step-mother, . 

Under the Muhammadan Law.n step-son is not an 
heir to the property of his step-mother P BEGAM vre 
JALAL Din, 50 P. R 31917; 116 P: W. R. 1917 263 


mitattiin sk aa iraa 


athether heir to 





manent lease of wakf property—Consideration spent 

in improving endowment—Lessec, position of — 

Refund. 

A mutawalli granted a mokarari maurusi lease of 
wakf property and out of the selami paid for the lease 
spent’ Rs. 400 in building a pucca house for the 
endowment: 

Heid, that the. lease was void as there was no 


urgent necessity for granting it, but that the lesseo 


was ontitled to a refund of Rs. 400 spent by the 
mutawallt in building the pucca house, and that for 
this amount the lessee would have a charge upon the 
wakf property, but no personal claim against the 
mutawalli. © BADAL Mirza v. TINKORI Korey, £6 
C. L. J. 263 
— ma -—Wakfnama directing portion of income 

to be prin to daughter of founder, validity of —Mus. 

salman Wakf Validation Act (FI of 1913), 

A wakfnama, which is not governed by the provi- 
sions of Act VI of 1913, will be valid if the domi. 
nating purposé and intention of the grantor in exe- 
culing the deed was to prdvide for religious 
and charitsble purposes, and the secondary and 





subsidiary object was to securé for his descendants 


any surplus that might remain after defraying the 
expenses necessary for those purposes. 

_ Where a wakfnama enjoined the mutawalli to per- 
form the acts and ceremonies mentioned in the 


document and to provide for the preservation and - 


repair of a mosque and then gave to the daughter of 
the founder the balance of the income of the wakf 
property after deducting the expenses for those acts 
and ceremonies: | 

Held, that the wakfnama, though not governed by 
the provisions of Act VI of 1913, was valid. C 
RAHAMAT ALIU. CHIKAN Bint 684 
MUSSALMAN WAKE VALIDATION ACT (VI or 


1913) 684 
NON.JOINDER on MISJOINDER or PARTIES 
- 616 

NOTICE, constructive 678 





-Execttion of decree, order for, without 

notice, validity of 853 

OLCUPANOY HOLDING, non-transferable-—Transfer 

of portion—Abandonment —Landlord, right of, re-entry 
of—-Tenants holding undivided shares, position of. 

. So far as: the tenants are concerned, an occupancy 

yelding is one and an entire holding’ of a particular 
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piece of land, though it may be that’ as between 
themstives the tenants are entitled in different and 
nudivided shares to the land. 

-Where a raiyat transfers or abandons his undivided 
share in a non-transferable occupancy holding with- 
out parting with the remainder of the holding 
belonging to his co sharers, the co-sharer landlord 
under whom that share was held cannot re-enter os 
there has been no abandonment of the holding. C 
SWARNA Moyr DASI v’ GAYRATULLA SARDAR 704 
O ‘CUPANCY RIGHTS—Non-payment of rent for 28 

years—Morni hill tract : " 34 
ORISSA TENANCY ACT (II B. C. cr 1913), 8.81 

=~ Occupancy rights, transferability of ~Sale in execu- 

tion of mortgage deeree —Procedure. : 

The decisions with regard to the transferability of 
occupancy rights in Bengal ‘are not applicable to the 
transfer of such rights in Orissa. 

In Orissa vccupanecy rights arc transferable with- 
out the landlord’s consent, unless it is shown to the 
satisfaction of the Collector that the landlord has 
good reason for his objection. | 

The correct procedure in cases in which it is 
desired to put up for sale an occupancy right in 
execution of a decree on a mortgage is to allow the 
sale tu go-through. The purchaser should then 
under section 3l‘of the Orissa ' Tenancy Act, 1913, 
apply to the landlord for registration of the transfer. 
If the landlord accepts the fee authorised, the sale 
will hold good, If he refuses to do so, the purchaser 
should apply to the Collector and the Collector will 
decide whether there is good and sufficient reason 
for the refusal. of the landlord’s consent. PAT 
GIRIDHARI NAIK t) Kasai Tixn, 2 P.L.3.476 128 
OUDH LAWS AOT (XVIII or 1876‘, S. 9—Pre- 

emplion-—Lapse of successful pre-emptor’s right by 

time, whether umounts to sale. i 

Where the right of a successful pre-emptor lapses 
by reason of his failure to apply for execntion of his 
decreo within the time permitted by law, such lapse, 
whether intentional or accidental, does not amount to 
a re sa'e of the pre-empted property, soas to give rise 
to a right of pre-emption on its own account under 
section 9 of the Oudh laws Act. O GHUTUR BINGH 
v. ANGAD PANDE, 40. L J. 422 467 
OUDH RENT ACT (XXII or 18865, S. 47—Compro. 

mise enhancing rent— Enhancement, illegal —Rent, 

suit for—Landlord, porition of. 

A suit to contest a notice of ejectment was settled 
by a compromise, under which the existing rent 
was enkanced by nearly halfas much and one of 
the relations of the recorded tenant was admitted 
as a co-tonant of the holding in suit. Subsequently 
the landlord sued the co-tenants for recovery of 
rent on the basis of the compromise: 

Held, thatthe suit could not be decreed at th 
rate entered in the compromise but only at an en- 
hanced rate allowed by section 47 of the Oudh Rent 
Act. O MUHAMMAD ABUL Hasan KHAN v. PAB- 
KABHI, 40 L d, 407 407 
OWNERSHIP, grazing cattle and cutting grase from 

time to time, whéther constitutes, 

The fact that the plaintiffs have been grazing their 
cattle and cutting grass from time to time on the land 
in dispute is not enough to prove their ownership. P 
Sant SINGH v. FrANGU, 54 P. W. R. 1917 755 

t 
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PARDANASHIN LADY, deed executed by ~ Burden of 
proof—Proof, nature of. 

In order to charge a pardanashin woman upon an 
instrument or power purporting, to have been 
executed by her, it is requisité that the person relying 
on such a document should give satisfactory and 
conclusive evidenca that it was not only executed 
by, but explained to and understood by her. O 
SHAHRUKH RUQAIYA Becam v SHEO Prasan, 40. L J. 
425 ` 435 
PARTITION 912 

Rerenue Court - Ca-sharers, position of, after 
partition. 
A partition effected through a Revenue Court 
hetween the co-sharers of a, villago creates a fresh 
title in each co-sharer to whom a share in the 
village is allotted, and the parties to the partition 
_ case cannot subsequently be allowed to set up a title 
other than that assigned to them at the time of the 
partition, © JANG BAHADUR SINGH v. CHANDREJ 
Sine@en,.4 O. L. J. 265 . 171 
Trust — Temple — Right of management and 
superintendence—Suit for partition, maintainability 
of. 
. A suit for the partition of the right of man ge- 
ment and superintendence in respect of property 
with regard to which none of the parties claim to 
have any personal pecuniary interest, e.g., the pro- 
perty of a temple, is not maihtainable. A Puran MAL 
v. BRIJ Lan, 15 A. L. J 666 835 
PARTITION ACT (IV or 1893)—Preliminury 

partition decree—Commissioner selling property—Sale 
sanctioned by Court—Trunsfer of Property Act (IV 
of 1882), s 52— Lis pendens, doctrine of—Mortgage 
of undivided share during partition suit— Mortgage, 
property sold free from —Sale-proceeds divided among 
co-sharers—Mortgagor undertaking to salisfy mort- 
gage-debt—Afortgagee, remedy of. 


One of the oo-sharers in an undivided property 
mortgaged his share inthe same, and then filed a 
partition suit against the remaining co-sharers. 
During the pendency of this suit. the plaintiff 
co-sharer created a further charge in respect 
of this very share in favour of his mortgagee. The 
Court passed a preliminary decree, and in execution 
thereof appointed a Commissioner to carry out the 
partition according to his own discretion. The 

arties to the suit agreed before him in good faith 
A have the property sold up and the cash proceeds 
divided among them according to their shares. The 
Commissioner sold the property free from all en- 
cumbrances and submitted his report, which was 
accepted by the Court. The property was purchased 
with a ful] knowledge of the existence of the mort- 
gage and the further charge,on the assurance that 
the plaintiff co-sharer would meet the liabilities 
accruing therefrom. Thecash proceeds were divided 
among the, co-sharers, and the plaintiff co-sharer 
.was made liable to satisfy his mortgage-debt, for 
which no real security was taken from him: 

Held, (1) that the doctrine of lis pendens had no 
application to the further charge, inasmuch as it 
aifected the rights of nobody except the person 
creating the same; 
~ #2) that, although the Court had not in the pre- 
liminary decree authorised the Commissioner to 
: sell the property, yet the Court having fully ratified 
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the sale, which it had power to do under the Parti- 


. tion Act, the sale was good and valid under the 


final decree; 

(3) that the mortgagee’s remedy was to enforce 
his mortgage and further charge against the property 
in the hands of the purchaser to the extent of the 
mortgaged share. O ABDUL WAHABU BASANT LAL, 
40. L. J, 386 i 413 
- S. 4, séope and object of—Decice, form of, 

. The object of section 4o0f the Partition Actis to 
provide in certain cases an alternative course, by 
which a plaintiff claiming partition by metes and 
bounds may be compelled, at the option of the de- 
fendant, whether he himself likes it or not, to forego 
his legal right to such partition and to accept pecu- 
niary compensation in lieu thereof. 

This section involves a statutory interference with 
the legal rights of the plaintiff in a partition suit, and 
it should, therefore, be strictly constrned so as to 
limit that interference. The words “shall undertake” 
in the section mean that there must be something 
more than a mere. offer to purchase by the 
defendant. There must be an undertaking to do so, 
which means an unconditional offer from which 
the person making it will not be permitted to resile, 
and on such undertaking being given, the Court is 
bound to direct a sale, 





A decree passed under section 4 of the Partition 
Act should be one which has the effect inlaw of 
transferring the ownership of the plaintiff’s share to 
the defendant who has undertaken to purchase it, 
that is to say, which gives the defendant a good 
document of title against the plaintiff, . 

Semble.— Under section 4 of the Partition Act the 
Court should pass a decree compelling the plaintiff 
to execute a deed of sale in favour of the defendant, 
inthe same manner as is donein the case of a 
suit forthe specific performance of a contract of 
sale. After the execution of such a document by the 
plaintiff, or by the Court in his behalf, in the event of 
his declining to do so, the defendant would 
become liable to the plaintiff for the unpaid 
purchase-money and the plaintiff would be entitled 
to maintain a suit for the recovery of the same if it 
were not paid. A ILIAS AHMAD v BULAGI CHAND, 16 
à. L J. 677 - 867 
PARTNERSHIP, dissolution of —Declaration of title 

to shares purchased by firm, maintainability of. 

A suit for a declaration of the plaintiffs’ title.to 
a half share in a ‘certain number of shares in a 
Limited Company purchased out of a frnd belong. 
ing toa firm, which was carried on by the plaintiffs 
and the defendants but was subsequently dissolved, 
is maintainable without an adjustment of accounts 
of the partnership business, where none of the 
parties say that any question of accounts remains 
open, other than the question as to the owner- 
ship of the shares. 

In such a suit the Court has no power to direct 
by its decree the Limited Company to register the 
plaintiffs’ names as shareholders, but it should instead 
direct the defendants to execute a transfer of a half 
of the shares in suit in favour of the plaintiffs, and to 
lodge the transfer together with share. certificates 
with the Company for registration, i- 


a 
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‘Such a. decree ig executable on defendanis 
failure to obey its direction in the manner provided 
forin Order XXI, rule 34, Code of Civil Procedure. 
C- - Baosenpra Kumar Sana v. KALI Narn Sawa 77 
PENAL CODE (ACT XLV or 1860), 8s 71, 147,323 

—Rioting and causing hurt—Joinder of charges, 

legality of. 

‘Where the members of an unlawful assembly 
cause hurt to one person and by a separate act 
hurt is caused to another person, the offences of 
rioting and causing hurt under sections 147 and 
323 of the Penal Code are not distinct offences and 
csn betried jointly. A Katwarc Ral tu, EMPEROR, 
15 A. L. J. 594; 18 Cr. L. J. 788 308 
——_— 8.75 987 

Ss. 84, 302 —Murder dal ad deliberately 
but under superatition—Insane delusion, plea of. 

The fact that the accused, while committing the 
crime with which he is charged, was under some in- 
sane delusion is not per se ‘sufficient to exempt him 
from criminal liability for his wrongful act, unless 
the impulse was such as to render him unconscious 
of what he was doing, orto make him ignorant of 
the fact that the act which he was about “to commit 
was wrong. 

Where a man commits murder deliberately, the 
fact that he acts under a superstitious belief and 
under some insane delusion is not 
exempt him from punishment PAT Seat ALI, 
FMPEROR, 18 Cr. L. J. 766- 142 
————= §. BB Murder committed under influence of 

' drink —Intention—Punishment, measure of. 

‘Although section 86 of the Penal Code attributes 
to a dranken man. the knowledge of a sober man 
when judging of his action, it does not give him 
the same intention, and, therefore, drunkenness or 4 
state of intoxication affords a sufficient excuse for not 
exacting the. extreme penalty of the law., P Par 
SINGH r. EMPEROR, 28 P, R. 1917; 18 CR L J. 868; 35 
P. W. R 1917 Or. i 980 
Ss. 96, 97 — Private defence, right of, extent of. 

An act done’ in exercise of the right of private 
defence is not an ‘offence (section 97 of the Penal 
Code and does not, therefore, give rise to any right 
of private defence in return. Li B Gouri SANKER V. 
SABIK SULTAN, 18 Cr. L. J. 864 832 
Ss. 96 to 106, 333 Private defence, right of, 

commencement of—Public serrant, assault wpon— 

Offence— Proof. 

‘In order to set up the right of private defence it is 
incumbent upon the” accused to begin by showing 
that at the time of their interference an offence 
affécting the human body was being committed -on 
the person on whose behalf they interfered: 

A public servant does not cease tobe a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independently alto- 
gether of his position asa public servant, If, however, 
it ia desired to invoke on his behalf the provisions 
of section 333, Indian PenalCode, and other similar 
sections, it is for the prosecution to satisfy the Court 
that thg factsofthe case were such as to fulfill the 
requirements of those sections, A SAMPAT v. EMPEROR, 
15 A L. J. 665; (8 Cr. L.-J. 803 323 
Ss. 97, 99- (4)—Private defence, right of, 
* eatent of—Hurt, infliction of, 











sufficient tọ” 


GENERAL ISDEX 


1069 


' PENAL CODE—contd. i 


` 


If two persons invade another’s house in anger, the 
occupier is entitled forthwith to eject them and 
to use reasonable force for the purpose. He is not 
bound to leave them in his house and go off and 
complain to the authorities, His right of private 
defence extends tothe causing of any harm other 
than death, subject to the restriction in section 99 
of the Penal Cede, which provisles that only such 
harm should be inflicted as is necessary for the pur- 





pose of defence. L B Gorig SANKER v. EMPEROR, 
18 Or, L. J, 862 830 
—-—— S, 99 (4) 830 
Ss. 109, 114 651 
— —- §. 147 368, 828 
Ss. 147, 379 147 
———~— §, 182 134 
—-~—~-+ §, 193 305 
—— §.19?—Faise statement—Intention, 


In a cage under section 193 of the Penal Code it is 
essential to show that the accused gave false evi- 
dence or made a false statement intentionally. PAT 
Gorr Nath PANDA v. EMPEROR, (1917) Par. saii 18 
Cr. L. J. 772 148 
a= § 200 1007 


woe §. 206—Fraudulent remoral of property— 


Accused not liable under decree—Offence. 

A person who, in order to protect his own property, 
not legally liable for a decree, from confusion with 
property which is so Hable, makes it over to another 
person, does not commit an offence under section 2C6 
of the Indian Penal Cede. B BASAPPA SHIVAPPA, 
In ve, ‘9 Bom. L R. 35; 18 Cr. lad. 786 160 

——— 8s. 211, IB —Criminah Procedure Code (Act 

F of 1888), s. 195— False charge laid before Police— 

Sanction, Court, whether cun grant—Prosecution. 

Sanction for the prosecution of an offence under 
section 211 of the Penal Code is required by sec- 
tion 195 of the Criminal Procedure Code and such 
gear cannot be given by the Police. 

No Court can grant a sanction for the prosecu- 
tion of an accused in respect of a false charge 
laid before the Police which dogs not lead to proceed. 
ings in Court, 

_ Section 195 of the Criminal Procedure Code cannot 
be construed asallowing a prosecution undér section 
211 of the Penal Code without any previous samc- 
tion, if the false charge relates to a serious offence 
and doss not lead to proceedings in Court. LB 
EMPEROR V Mı W4,8L. B. R.684 18 Cr L, J 758 134 
S 2944, scope of—"“Drawing,” meaning of— 

Lottery, essential factors o0f— Result dependent solely 

upon chance, 

' Section 294A of the Penal Code does not attack 
lotteries themselves; what has been rendered 
indictable is the running of pyblic lotteries and rhe 
precise offence envisaged by the section is that of 
keeping any place for the purpose of drawing any 
unauthorised lottery. 

The word “drawing” is used’ in the section in its 
physical sense and the actnal drawing of lots is an 
essential ingredient of the offence provided for in 
section 2944, Indian Penal Code. 

The essential factor in a lottery is that there 
should: be a scheme for distribut.on of a prize or 





prizes to be determined solely by chance, and if * 


chance so decrees that no prize is to be distribued 
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to the adventurers and the stakes are to be appro- 
priated by the drganiser of the lottery, the scheme 
is nonetheless a lottery. 

The accused ‘ran two lotteries in the following 
manner: (t) Tickets numbered Ito 100 were put inton 
pitcher and the public pur. hased other tickets and chose 
a number consisting of either one or two digits which 
at the time of the Sale was written upon their tickets, 
In the evening three tickets were drawn from the 
pitcher, their sum was taken and the last two figures 
of their sam became the winning numbers. Those 
persons were then adjudged to be winners whose 
tickets bore either one or both of.the last two digits 
of the total so obtained fii) Instead of drawing thiee 
tickets from a pitcher the average price at which the 
various sales of opium had taken place that month 
in Calcutta was calculated and prizes were awarded 
to those persons who had predicied the last or the 
last two figures of that price: 


Held, (1) that in the first case the distribution of 
prizes was determined solely by the fortuitous issue 
of numbers from the pitcher and that it was 
essentially a lottery within the meaning of section 
294A of the Code: 

(2) that in the second case also the result of the 
lottery was determined solely with reference to the 
two inferior digits of the price, there being no scope 
for skill, and that this also was a lottery within the 
meaning of the section, but that since fhere was no 
drawing in this partioular case, the transaction did 
not render the accused liable to punishment under 
section 294A, Indian Penal Code. P EMPEROR v, 
MUKAND!I LAT, 35 P., R. 1917 Cr; 33 P. W.R. !917 
Cr; 18 Or. L. J. 768 144 
Ss. 800 fourthly, £6 —Murder committed 

under influence of drink—Intention. 

Where the accused under the influence of liquor 
assaulted the deceased and literally beat him to death 
with lathis without any direct motive: 

Heid, that the accused were guilty of murder 
nnder .section 800 of the Penal Code, as they must 
have known that their act was “so eminently 
dangerous that it must in all probability cause death 
or such bodily injury as is likely to cause death.” P 
PAL SINGH v, EMPEROR, 28 P. R. 1917 CR; 18 Cr. L. 
J. 863; 35 P. W. R. 1917 Cr. 980 
Ss. 302, 84 — Murder committed deliberately 

but under superstition—Insane delusion, plea of. 

The fact that the aconsed, while committing the 
crime with which he is charged, was under some in- 
sane delusion ‘is not per se sufficient to exempt him 
from criminal liability for his wrongful act, unless 
the impulse was such as to render him unconscious 
of what he was doing, or to make him ignorant of 
the fact that the act which he was about to commit 
was wrong. 

Where a man commits murder deliberately, the 
fact that he acts under a superstitious belief and 
under some insane delusion isnoé sufficient to 
exempt him from punishment PAT SEAT ALI v, 
EMPEROR, 18 Or. L. J. 766 142 
S. 302--Murder—Evidence 155 
S, 30: A— Railways Act (TX of 1690), s. 101 
= Rash and negligent act causing death — Station 
Master giving “line clear” with knowledge that 








ok 








INDIAN OASES. 


[1917 
PENAL CODE~centd. 


another train is standing in the way of the inceming 

train Offence. 

An Assistant Station Master gave a “line clear” 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand- - 
ing at a particular -point where the passenger train 
might collide with it, bat hoping to remove the 
goods train to a siding before the arrival of the 
passenger train. The goods train was not removéd. 
in time and ‘a collision occurred which was attended 
with loss of life: ` 


Held, that the Assistant Station Master was 
guilty of arash and negligent act in giving the “line 
elear” 
304 A of the Penal Code and section 101 of the Rail- 
ways Act. A Tarti PRASAD v. EMPEROR, 15 A. L, J. 
590; 18 Or. L. J. 815 335 
8.3 3 308, 828 
Ss 332, 96 to 106-—Private defence, right of, 

commencement of—Public servant, assault upon— - 

Offence — P; oof! 

In order to set up the right of private defence it is 
incumbent upon the accused to begin by showing 
that at the time of their interference an offence. 
affecting the human body was being committed on 
the person on whose behalf they intexfercd 

A public servant does not cease to be a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independently alto- 
gether of his position as a public servant, if how rever, 
itis desired to invokeon his behalf the provisions 
of section 333, Indian Penal Code and other similar 
sections, it is for the prosecution to satisfy the Court 
that the facts of the case were such as to fulfill the 
requirements of those sections A SAMPAT v. EMPEROR, 
YEA L.J 5h; 15 CR. L. J. 803. 323 
Ss. 878, 75—Theft—Cutting string of hass 

and forcing its ends slightly apart in order to remore 

it, whether constitutes sufficient moving of hass. 

Where the accused out the string with which a 
hasa was fastened round the complainant’s neck 
forcing the ends of the hase slightly apart, intending 
to remove the same from her neck, but on acconnt of 
the struggle that ensued between him and the com- 
plainant the hass fell from the latter's neck and 
was found on the bed later on: 

Held, that the act of cutting the string and forcing 
the ends apart constituted a sufficient moving of the 
hass to bring the act within the purview of section 
378 of the Penal Code. P. BISSKHI v. EMPEROR, 49 
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Ss 420, 109, 114—Cheatiag, person introduc- 
mg complainant to cheater without hinself receiving 
share of money, whether guilty of —Intention. 

The offence of cheating under section 420, Indian 
Penal Code, is complete where money is obtained 
on the false pretence that the complainant would 
be married to a woman; and a person is guilty 
of abetment under sections 109 and 114 of the 
Code who introduces the complainant to the cheater, 
knowing full well that the offence is going to be 


and was, therefore, punishable under section ` 


Tr t.r rape 
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committed, is present at the time when the agree- 
ment and the payment are made but remains 
silent and while taking no share of the money takes 
nọ- steps to inform the complainant of what is 
going to happen with him. P MURADI v. EMPEROR, 
6 P. W. R. 1917 Cr; 18 Cr. L, J. £27 651 


> S, -447—Criminal trespass— Possession of 

property by complainant, whether essential. 

fn a prosecution for criminal trespass it is neces- 
‘sary to determine in whose possession the property 
‘was at the date of the alleged trespass). M Max- 
TRIPRAGADA VEYKATARAMA RaAo, Inve, 18 Cr. D., J. 





16: 167 
m S, 448 - 828 
Ss. 463, 467 658 
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Ss. 467, 471- Production of title-deed in 
answer to summons, whether amounts to “user? — 
Sanction for prosecution, necessity of— Witness, avhe- 
ther can be prosecuted before sanction is‘gtven for 
prosecuting plaintiff. f 


A person whois cited by the plaintiff to depose 
as.a witness and to produce his title-deed and who 
produces the title-deed and gives evidence with regard 
to it, can be prosecuted on a charge under sectron 


471 read with section 167, Indian Penal Code, on the” 


ground that the title-deed is a forged document, 
before any sanction.has been given for the pro- 
secution of the plaintiff, or for the prosecution of 
the deponent himself under section 193, Indian 
Penal Code, in respect of the statements made by 
him regarding the document. 

The production of a forged title-deed in answer to 
a citation in which no particular deed is specified 
and giving evidence in regard to it amounts to user 
within the meaning of section 47!, Indian Penal Code. 








C .DIGAMBAR CHAKRAVARTI vu. RAM Taran MITTER, 
18-Cr. L. J. 839 663 
S. 471 "663 
S, 480A 310 
PENALTY 663 


PLAINT, statement of claim in—Cuurt, whether bound 

by technicalities, j 

A Court should not be bound by any technicalities 
with regard to the form of the statement of claim in 
a plaint. © Snuermki YAKUB v. TAZIMUDDI MULLICK, 
26 C. L. J. 105 ' 4 842 
PLEADER, duties of—Misbehaviour— Filing second 

complaint on identical facts without disclosing dis- 

missal of first —Failure to master instructions—Gross 
neglect. ss 

A Pleader should take pains to master his instruc- 
tions and the law relating to them so as to eliminate 
all-inaccuracies. Heshould not endeavour to conceal 
any prior unsuccessful proceedings by the same 
party on the same complaint in annther Court so as 
to mislead the Court in the administration of 
justice. 

As an officer of the Court it is his duty not 
deceitfully to circumvent but honestly and loyally 
to uph®ld the practice of the Court, and to co-operate 
inthe orderly and pure administration of justice by 
the Court. S$ INQUIRY AGasinst MR. M. PLRADER, 
Re, 1165. L., R., 13; 18 Ca. D, J. 8 tv 043 
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PLEADINGS, amendment of 903 

, determination of case on grounds taken in -— 
Relief to be consistent with pleadings - Landlord and 
tenant—-Ejectment — Plaintiff's title proved—Reliey 
—-Adrerse possession against lessee, whether adverse 
against lessor. 

In an action in ejectment when the plaintiff has 
established his alleged title, the Court shonld not 
refuse him relief ona ground not only not urged 
by the defendant but wholly inconsistent with the 
defence taken by him in his written statement. 

The determination ina canse should be founded 
upon acase either to be found in the pleadings or 
involved in or consistent with the case thereby made; 
although it cannot be maintained as an inflexible 





‘rule of law that a Court is not competent to de- 


termine that the rights of the parties litigant are 
really different from what is alleged either by the 
plaintiff or by the defendant. 

The possession of an wtnder-tenant of a tenant 
who had no power to transfer the demised land does 
not become adverse to the landlord until the tenancy 
comes to an end. 

The plaintiff instituted a suit for the ejectiment of 
the defendant, on the allegation that the plaintiff was 
a raiyat of the land in suit and had granted a perma- 
nent heritable under-raiyati interest to the defend- 
ant on condition that if the latter transferred 
the property, the plaintiff would be entitled to 
re-enter, that in 1908 the defendant No.1 had sold 
his right to defendant No, 2 and that defendant 
No, 3 was in occupation of the land as a trespasser. 
Defendant No. 3 contested the suit, denying the 
title set up by the plaintiff and claiming to be a 
raiyat in respect of the land under the same superior 


landlord. It was found that defendant No. 3 did not 


hold asa raryat but that he came upon the land as 
a tenant under defendant No, | and wus in occupation 
of the land for more than twelve years and that the 
plaintiff had proved his alleged title to the land as a 
rayat: TT 

Held, (1) that the plaintiff sheuld have a decree 
and: relief should not be refused to him on the 
ground that the third defendant was a tenant under 
the first defendant, a ground which was never sug. 
gested In and was inconsistent with the pleadings 
of the third defendant; ° 

(2) that the suit of the plaintiff was not time. 
barred, as time did not begin torun against him 
till the tenancy of defendant No. 1 had terminated 
in 1808, when he ceased to pay rent to the plaintiff 
after having transferred his rights to defendant © 
IsHAN CHANDRA DHUPI v. Nisut CHANDRA Dauri 378 
POSSESSION, suit for, on declaration of title—Defend- 

ant admitting land to be jotnt, but pleading separate 

title on allegation of partition—Burden of proof. 

In answer to a suit by the plaintiffs for khas pos- 
session on declaration of their title toa two-thirds 
share ofa Jand, on the allegation that they along with 
one of the defendants joined in purchasivg certain 
lands which included the land in suit, the defendant 
alleged that the land had long ago been partitioned 
and that the disputed portion had fallen to their share: 

Held, that the burden lay upon the plaintiffs to 
prove their title, notwithstanding the defendants’ 


< 


plea that the land was originally included within a, 


joint property and on partition fell to their share. | € 
Our Bua v PARID SARDAR 490 


107° 7 


PRACTICE of keeping undecided material 
propriety of 
PRECEDENT, value of. 

The language of wjudicial pronouncement must be 
understood as spèken in reference to the facts 
under consideration-and limitedin meaning by those 
facts. @ SYEDUNNESSA KHATUN v. AMIRUDDI, 2 C. 
W. N. 847; 25 C. L, J. 629 353 


* 


issue, 
19 





—— value of. 
Every judgment must be read as applicable to the 
particular facts proved, and the general expressions 
used must be considered to be governed and 
qualified by the particular facis of the case in 
which such expressions are found, 

A case is an authority for what it decides, and 
not for what may seem to follow logically from it. 
C MANINDRA NAH GHOSR 1, ASHUTOSH GHOSE, 25 
C. L. J. 626: 21 C. W. N, 1132 525 
PRE-EMPTION 


Sale by stranger vendee lo co-sharer before 
suit, effect of—P! "e-emptor, right of, proof of. 

Where property in respect of which a right of 
pre-emption exists in favour of a co-sharer is sold to 
a stranger but before a suit for pre-emption is 
brought, it passes back into the hands of a co-sharer, 
a suit for pre-emption cannot bo maintained, unless 
the person instituting the suit can establish his right 
as against the co-slarer, if the former has a right 
superior to that of the latter to have it 

A. purchaser may use a title acquired by him 
subsequently to the origin of the cause of action as 
a defence against a suit for pre-emption instituted 
after his acquisition of the said title, 

‘A re-sale of property acquired by a person to the 
man from whom it was obtained stands on a different 
footing from the sale of that property to a person 
who has a preferential right of pre- -emption and who 
‘is in a position “to “enforce ‘that right within the 
time allowed “by-law for ‘that’ purpose. The former 
is a voluntary act, while the latter is more or less 
an acknowledgment of the right of another to 
acquire that property in preference to the person 
by whom it was purchased accompanied by a surrend- 
er in his favour. 

A vendee against whom a right of pre-emption is 
asserted by another is not required to sit quiet till 
the latter has brought a suit to enforce his right or 
all possible claimants have turned up to assert their 
rights. If he acKnowlédges the right of a pre- 
emptor and sells the property to him to obviate the 
trouble and expensé of meeting a suit for pre- 
emption, he does so at his own “peril, but his act 
cannot on that account be treated as wrongful. oO 
Lauta PRASAD v. RAGHUBAR SINGH, 20 O. C. 160; 40. 
L. J, 459 9 





Vendee acquiring property after institution of 
suit —Defence based on title acquired after institution 
of suit, maintainability of. 

Where after a suit for pre-emption had been 
filed the defendants-vendees acquired some property 
by gift, which lay in the same sub-division in 
which the property sold was situated, and set it up as 
a defence in the suit: 

Hell, that they conld not be alloved to use 
this transfer, which was effected subsequent to the 
filing of the plaintift's suit as a shield and thas defeat 
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his claim. O Sirna BAKHSH SINGH v. Jacnar, £0 O. 

O, 196; 4, 0 L. J, 483 909 

PRESIDENCY SMALL CAUSE COURTS ACT (XV 
oF 1852), S 31 (b)—Decree, transfer of, for execu- 
tion by Small Cause Court to Munsif direct, gael 
of. 

The transfer by a Presidency Small Cause Court of 
its decree for execution to a Munsif ‘direct without 
intervention of the District Judge is perfectly good 
under section 31 (b) of the Presidency Small Cause 
Courts Act. C Kenar Nata MANA v. JOGENDRA 
Narta Das l | 815 
PRESUMPTION of lost grant | | 577 


PREVENTION or CRUELTY ro ANIMALS AGT 
(XI oy 1890), 5. 3 (b)— Cruelty, every. form of, not 
puntshable—Seeling of bird’s eyes, whether cruelty— 
Carrying by train of birds with their eyes seeled up 
— Offence. 

The teal intention of the language used in gec- 
tion 3-b» of the Prevention of Cruelty to Animals 
Act is not to punish any form of cruelty but to punish 
only such cruelty as is inflicted on an animal- by 
causing it unnecessary pain or suffering by reason of 
the manner or position in which the animal is bound 
or carried. ki 

The applicant purchased certain cranes whosé eres 
were seeled or stitched up prior to the applicatit’s 
purchase of-them. While the applicant was convey- 
ing thém by rail it was noticed at a station that the 
birds’ eyes were stitched ‘up and were bleeding: 

Held, that the cruelty, if any, was caused by the 
antecedent stitehing up of the eyes and not by the 
manner or position in which the birds were carried 
in the Inggage van of the train. : 


u" ‘Obiter ~-It may well be that the procés: of seeling 


up-the eyes of -cranes or hawks is in itself ù cruel 

practice, -B> IBRAHIM MIR SHIKARI v. EMPEROR; 9 

Box, L. R 524; 18 CR L J. 826; 41 B. 654 © 650 

PRINCIPAL AND AGENT—Power -of-altorney grant- 
éd by joint co-parceners —Death of SOME CO-parceners, 
effect of—Termination of agency. 

Where the paramoant object of a power-of attcrney 
executed by three outof fours brothers, living 
jointly in a' Mitakshara family, in favour of the 
fourth was to facilitate the raising of joint loans 
by the latter on mortgages of ene joint estate for 
their joint benefit: . ‘ 

Held; that the death of some ‘of the executants 
dii not put anenlto the power bub that so long as 
the object of the power continied to be capable of 
realisation, it retained its vitality. 

Per Mookerjee, J.—It cannot be held as an inflexible 
rule of law that whenever two principals appoint an 
agent to take charge of some matter in which they 
are jointly interested, the death of “one of them 
terminates the authority of the agent, nut merely 
as regards the deceased, but also as regards the 
surviving principal. In each case the trab intention 
of the parties to the contract must be determined 
from the terms thereof and from tbe surrounding 
circumstances. 

Where two principals jointly appoint an Seat i 
take charge ofsome matter in-- which they are 
jointly interested, a severance of the joint interast 
by the death of ona of tho joint p-incipuls muy 


‘Vel. XLII 
PRINCIPAL anp AGENT—conold. 


operate to terminate the agent’s authority, unless it | 


isa power coupled with an interest. 

Where, however, the principals are joint and 
several and the power given to the agent is both 
joint and several, the death of one of the principals 
does not terminate his authority as regards the 
` surviving principal. C SITAL PROSAD, In re, 21 O. 
W. N. 620 288 


PRINOIPAL axo AGENT—Power-of-Attorney with 

reservations, effect of. 

An agent cannot by his acts bind the principal to 
a larger extent than he is empowered to do under the 
power-of-attorney granted to him, If the power 
does not authorise the agent to carry on a business 
except with limitations, any act done by him in 
excess of such power will not bind the principal. M 
MALAIPERUMAL CHETTIAR V. ARUNACHALLA CHETTIAR, 
6 L. W. 417 224 


——~-——— Principal, liability of, extent of, for acts of 
agent—Power-of. Attorney, construction of —Agent’s 
authority, limitation of. 

The question whether the knowledge or acts of an 
agent can be attributed to his principal depends upon 
the terms of the authority that the arent has received, 


Per Atkinson, J.—If a person deals with a known 
agent endowed with limited authority and power, he 
is bound to ascertain the scope of the agent’s author- 
ity; otherwise if such a person deals with such an 
agent and the agent exceeds the limits of his author. 
ity and the person so dealing with him incurs loss 
or damage by reason of the agent exceeding his 


authority, then such a person cannot hold the princi. ` 


pal liable for the acts of his agent done outside and 
beyoud the scope of his authority. 


The authority conferred by a power.of-attorney 
must, therefore, be strictly adhered to. If the 
authority is exercised in excess of and outside the 
reasonable scope of the special powers conferred 
upon the agent, a third party dealing with the agent 
will be unable to make the principal liabie. PAT 
STOCKING, B v. TATA IRON AND Street Oo, (1917) 
Par. 273; 2 P. L. W. 133; 2 P. L. J. 600 175 


PROBATE AnD ADMINISTRATION AOT (V orf 
1881)—Civil Procedure Code (Act V of 1908), 0. 
I, r. 10—Will—Probate—Procedure—Discharge of 
caveat, when to be allowed—Death of one of two enecu- 
tors-—-Survivor, whether can proceed with Probate pro- 
ceeding. 

’ If one of two executors dies, the representation of 
the estate of the deceased and of the interests of the 
beneficiaries vests in the remaining executor. It is 
open to the caveators to proceed against him alone, 


There is no provision in the Probate and Adminis- 
tration Act for the discharge of a caveat. The only 
rule of procetlure governing such a proceeding is 
Order J, rule 10, of the Civil Procedure Code. A 
caveat should only be discharged where it is shown 
that the cayeator has no interest in the estate. 


The petitioner in a Probate proceeding should at 
first produce substantial considerations upon which 
prima facie it can be held that the caveator cannot 
possibly have any interest which he claims, and 
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upon the production of those considerations the 
caveator should be called upon to rebut the pre- 
sumption arising from the evidence produced by the 
propounder. PAT GAURI SHANKER JOSHI v. MANRAT 
SHUKUL, 3 P. L, W. 198 705 


> S, 4— Will—Executors, rights and duties of— 
Executor indebted to estate, position of—Trusts Act 
(II of 1882), s. 87—~Legatee, suit by, against execu- 
tor-debtor, nature of—Limitation Act (IX of 1908), 
Sch. I, Art. 1283—Suit not framed as one for 
administration—Plaint, amendment of-—Civil Pro. 
cedure Code {Act V of 1808), O. VI, r. 17— Decree, 
form of ~Interest, liability for, by executor-debtor, 
after testator’s death. f 


A legatee is not entitled to sué a debtor of th? 
estate for the debt. The only persons who can su? 
are the executors appointed under the Will. 


If, however, the executors fail to do their duty and 
refuse or neglect to’ sue, a legatee may sue the 
executors for his legacy in due course of adminis- 
tration and may join the debtor or his represen- 
tatives as parties and claim payment of the debt to 
he estate. 





Where the claim is against a stranger indebted to 
the estate, the suit should be filed within three years 
from the date when the debt becomes payable. 

If, however, the debtor himself is one of the 
executors in whom the estate vests, in legal theory 
the debt payable by him is assumed to have been 
paid by him to himself and becomes part of the 
assets of the deceased testator in his hands. 

This is the case whether the executor proves the 
Will or not, provided he acts as executor. 


If, however, a person -appointed an executor 
renounces the office or dies without having acted or 
obtuining probate, he will be in the position of a 
stranger debtor, and an action to recover the debt 
will be barred unless brought within the time 
limited for an action to recover a debt. 


One of two executors cannot sue his co-executor 
for payment of the assets in the latter’s possession, 
but on his death the surviving executor can sue 
the legal representatives of the deceased executor 
for recovery of such assets. 


A. creditor or a general -legatee may for the pur- 
pose of recovering his debt orhis legacy bring a 
suit for administration andin that suit claim an 
account from the representatives of the deceased 
executor and payment of whatever is found due. 


In such an action, if may not be necessary to join 
as parties persons beneficially interested in the 
estate; but the decree in such a suit would not be for 
payment of the debt as a debt, but would be for an 
account of the moneys belonging to the testator’s 
estate in the hands of the executor. 


Such a suit when brought by a legatee is one to 
recover a legacy, and is governed by Article 123 
of the Limitation Act. 


Where the plaint does not expressly contain 2 
prayer for administration, either general or limited, 
and the claim is not made for the recovery of a 
legacy, butit contains all the necessary allegations 
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to give the plaintiff the relief to which he is entitled, 
it may be allowed to be amended and the necessary 
parties may be ordered to be added. 


Where the plaintiff legatee is not entitled, at the 
date of the decree, to payment of his legacy under 
the terms of the Will, the proper order is to direct 
the executors and debtors to the estate to pay the 
amounts due into Court and direct their investment 


Where an executor who is indebted to the estata 
retains the amount of the debts as assets of the 
estate, he is liable tointerest on it at 6 per cent per 
annum if he does not invest the same. M CHuNDURY 
OHINA V. NERALLA VENKATA SUBDA cao, 6 L. W. 85; 
38 M. L. J. 195 605 
ens (5, OD 775 


PROCEDURE, law of, retrospective effect of. 

In matters of adjective law, the rules, of p:ocednre 
which are in force at the date on which the right to 
make an application accrues govern the application. 
WI NIMMALA MAnANKALI V KaLLAKURI SUBBA RAO, 
32M L J. 455 206 
PRO FORMA DEFENDANT, rhat is. | 

A pro forma defendant is not not known to law. 
PAT Naxp Lar PAL v, NARESH OHANDRA DEB, 2 
P, L. W. 108 468 


PROVINCIAL INSOLVENCY ACT (ILI or 19074, 
S. IN— Suit to establish right to property—Property 
sold by Recetver—- Receiver, whether necessary party 
—Court, permission of, 

In a ruit to establish title to property which has 
already heen sold by the Rec: iver, itis not necessary 
to join the latter as a party defendant, and the 
more fact that his namo is on the record as a defend. 
ant is not sufficient to defeat the plaintiff’s claim 
onthe ground that the permission of the Insolvency 
Court has not been obtained for the prosecution of 
the claim P KUNDAN LAr v. Sunani Kam, 65 P, R. 
1917; 180 P W. R. 19 7 809 
S 15— Festing of property in Receiver—Suit 
io establish right to property Receiver, whether 
necessary party—Insolvency Court, permission of, 
necessity of, 


em am * 


A Receiver was appointed of an insolvent’s estate 
and the Court holding that certain houses belonged 
to the insolvent, directed him to deliver possession 
thoreof to the Receiver and ordered the latter to sell 
the estato The insolvent’s sons put in an objection 
alleging that they had a two-thirds share in the 
houses, but their objection was disallowed. They 
then brought a suit to ostablish their right to their 
share in the houses: 


Held, (1) that even if the possession of the honses 
in dispute remained with the plaintiffs, the order 
of the Insolvency Court deciding that the houses 
belonged to the insolvent had the effect of vesting 
the houses, as part of the insolvent’s estate, in the 
Receiver, and the latter was, therefore, a necessary 
party to-the suit; 

(2; that the Receiver could not be sued without 
et permission of the Court which had appointed 

m; 
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(2) that such permission was not a condition pre- 
cedent to tte institution of the wit, and the plaintiffs 
should be allowed a reasonable time to apply to the 
Insolvency Court for leave to proceed with the 

_suit against the Receiver. P MUHAMMAD UMAR v. 

MUNSHI Raa, 564 P n 19 7; 32 P. W. R.1917 = &O2 

~ S, 86—Transfer, avoidance of Evidence, 
opportunity to produce, grant of —Procedure. 

When akebala produced before an Insolvency 
Court is impea hed on the ground that it is a fraudu- 
lent transfer under section 3 of the Provincial In- 
solvency Act, the Court ought not to come to the 
conclusion that the document is invalid ona mere 
perusal of the same and hearing arguments vith- 
out giving the parties an opportunity to adduce 
evidence inthe matter C ABDUL AZIZ v. KHBIROD 
CHANDRA Das 411 

S. 37 Fruudulent preference, essentials of. 

Section 87 of the Provincial Insolvency Act re- 
quires four conditions for its operation:—( the 
debtor must be unable to ‘pay his debis as they 
become due, (2) the transfer must be in favour 
of a creditor, (8) the debtor must have acted 
with a view to giving that creditor a preference 
over other creditors, .4 tho debtor must be ad- 
judged insolvent on a petition presented within three 
months from the date of the tran-fer. 

Where inthe case of a transfer for a fair value 
the first, second and fourth conditions stated above 
are present, the transfer does not become void 
under section 87 of the Provincial Insolvency Act 
merely because the transferee did not believe that 
it was possible for the debtor to pay off all his 

‘creditors with the money. obtained by the transfer 
or did not seo to the disposal of the money by the 
debtor, 

The question whether there has been fraudulent 
preferen-e within the meaning of section 3. depends, 
not upon the more fact that there has been a pre- 
ference, but also on the state of mind of the person 
who made it. 

Where a transfer in favour of a creditor has 
been made under pressure, it cannot be said that it 
was made with the view of giving preference to the. 
creditor. 

A creditor by means of pressure upon the debtor 
stole a march on his co-credito sand got a mort- 
gage for a fair value executed in his favour by 
the debtor, in consideration of his debts and a fresh 
advance, shortly before the presentation of a peti- 
tion for the adjudication of the debtor in insolvency, 
knowing fuliy the embarrassed circumstances of the 
debtor and taking steps to conceal the fact of the 
mortgage from the other creditors: 





Held, that the object of the mortgage was not to 
give fraudulent preference to the creditor, and that, 
therefore, ib was not void under section 47 of the 
Frovinvial Insolvency Act. C KALI MATH V AMBIOA 
Prasuap Das 399 


S, 46—“Aggrieved person”, meaning of— 
Receiver, whether “aggrieved person’ e 
The words “person aggrieved” in section 48 of the 
Provincial insolvency Act do not mean a man who 
is disappointed of a benefit which he might havo 
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received ifsome other order had been passed. A 
person aggrieved” must be a man who has a legal 
grievance, a man against whom a decision has been 
pronotinced which has wrongly deprived him of 
something or wrongly refused him something or 
wrongly affected his title to something, 


A Receiver appointed by the Court under the 
Provincial insolvency Act is not an aggrieved 
person within the meaning of section 16 of the 
act and is, therefore, nob competent to apply for 
the revision of an order annulling adjudication, 
P RADHA MOBAN v. GHAsI RAM, 388 P. w. R. 1917; 
98 P. R. 137 : . ¥6 


PROVINOIL SMALL CAUSES (OURTS AOT (IX 
oF 1887), S 6, Sch. II, cl. 31——Suit to recorer specific 
sum of money — Suit for accounts Jurisdiction of 
Small Cause Court- Loubt —Reference to High Court. 
Plaintiff sued defendant in the - ourt of a Munsif 

to recover a specific sum of money due on account 
of salary and house rent, and added that if the 
correctness of the amount was questioned the amount 
due misht be determined on examination of the 
accounts. The defendant pleaded that the suit was 
cognizable by n Court of Small Causes, and the 
Munsif ordered the plaint to be returned tothe plaint- 
if for presentation to the proper Court The plamt 
was then presented in the Gourt of Small Causes, but 
the Judge of the Smail Cause Court held thut the 
suit was not cognizable by him and returned the 
plaint for presentation to the proper Court: 


‘Held, (1) that the suit was one for the recovery of 
money and not for accounts and was cognizable by 
the Small Uause Court; 

12) that the procedure adopted by the Small 
Cause Court -udge was wrong, inasmuch as if he 
entertained a doubt as to the jorum in which the suit 
should bo instituted, he should have referred the 
matter to the High Gourt for decision under rule 6 of 
Order XLVI of the Uivil Procedure Code, and that if 
he was 80 confident of the correctness of his view as 
to entertain no doubt whatsoever in the matter 
within the meaning of rule 5, he might have sent the 
record to the District Judge with a request that 
action might be taken by him under rule 7 of Order 
XLVI. 

A suit for the recovery of a specific sum of monoy 
does not assume the character of a suit for acconits 
merely because in the determination of the question 


in controversy accounts may have to be examined, | 


There cannot in essence bea suit for accounts by a 
plaintiff against a defendant, unless the defendant is 
under a liability to render accounts to the plaintiff. 
C Ksuprea Natn BHUIYA v. KALI Dasi Dasi, 21 O. 
W. N. 784 929 

-- - § 25— Dismissal for default——Application 
to set aside.dismissal—-Sufficie.t cause-— Revision. 

Courts of ~mali Causes should not show themselves 
too rigid or exacting in the case of a litigant who is 
acting evidently with a bona fide purpose of prosecut- 
ing his suit 

Where neither party was present when a case was 
called on, and the suit was dismissed for default, but 
the plaintiff put in his appearance lateron in the 
course of the same day, and his explanation was that 
he had set ont hoping to reach the Court in time 
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but had taken longer on the journey than he had 
anticipated: 

Held, that his application to set aside the dismissal 
for default shoald be allowed. A SARFARAZ Kwan v. 
PARBATIA, 15 A. L. J 628 918 
S. 25—Civil Procedure Code Act V of 1908), 

O VU, r. 10—Jurisdiction of Small Cause Court 

Judge to dismiss swit on meritsafter holding it to be 

non-cagnizable. 

A Judge of n Small Cause Court cannot proce ed 
to try aad dismiss a suit on the merits, which he, on 
the objection of the defendant, -holds not to ho 
cognizable by a Small Cause Court, for under Order 
VIL, rule 10, Civil Procedure Godo, it is incumbent 
upon him to return the plaint at any stage of the 
suit for presentation to the proper Court. 

A suit which was in essence œ suit for rescission 
of a contract and consequential relief was brought 
‘in a Small Cause Court. The defendant objected 
to the jurisdiction of the Court and also objected to 
the claim on the merits The Judge found that 
the suit was not cognizable by the Conrt but never. 
theless proceeded to trv the case onthe merits 
and ul imately dismissed it. 

On the application of tho plaintiff for setting aside 
the judgment, the High Court set it aside and 
directed the plaint to be returned to the plaintiff in 
order that he might present it to the propor Vourt for 
trial of his claim «& Papu MOHAMMAD V CHuUTRA 








` NATH 403 
8. 25—Object of Act—Procedure — Arbit- 
rary decision—Revision—High Court, power of 


interference of. 

The Provincial Small Causes Courts Act proceeds 
upm the very reaso:able view that cheap and 
speedy justice in petty cases, without a right of 
appeal, is inthe main of advantage to the public, 
even tho gh a certain amount of risk is taken of 
erroneous decisions The procedure provided for 
Courts of Small causes leaves a great deal to the 
discretion of tho Court, and the revisional juris- 
diction of the High Court must be limited, as far as 
possible, to insisting upon such ooservance of rules 
of procedare, as is necessary to ensure to both parties 
a fair opportunity of laying their caso before the 
Court, and to protecting the public against the risk 
of arbitrary decisions. 


Where the judgment of a Court of Smal! Causes 
is not based upon any reasoned consideration, either 
of the pleadings or of fhe evidence, and does not 
proceed upon any allegation made by the plaintiff or 
upon any admission made by the defendant or upon 
the evidence of either party, it is a purely arbitrary 
decision and the High Court will interfere with it in 
revision. 

A Court of Small Causes must place on the record 
just enough materials to make it clear tothe High 
Court, in the event of an application for revision 
what the grounds really are on which its decision 
proceeds. A MANGER CHAMAR tv. GAJAI SINGH, 15 
A. L. J. 680 873 


— S. 25-~-Revision—Admission of claim- Court, 
power of, to dismiss suit. 
In a suit on a hand-note the defendant put in & 
petition admitting the plaintifs claim and prayed 
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that he might be allowed to pay the money in 
two instalments. The Small Cause Court Judge 
dismissed the suit on the ground that there was no 
consideration for the hand-note: 

Held, that the Court ought to havedecreed the 
suit when the defendant admitted the claim. C 
GANGARAM BHOJRAJ v. DHANMAN SIRDAR 393 
Scu. II, Ar, 31 929 


ART, 31— Suit for accounis, nature of—Suit 
by agent against principal, cognizance of, 

A suit for an account within the meaning of Article 
31 ofthe Provincial Small Cause Courts Act is a 
special form of suit. It does not mean every case in 
which accounts have tobe looked into in order to 
ascertain the correctness or otherwise of the amount 
claimed by the plaintiff. The distinguishing feature 
of suits falling under Article 31 of the Act is the 
defendant’s duty to furnish detailed accounts, the 
plaintiff being more or less precluded by reason of 
the nature of the relations between the parties from 
putting the precise pecuniary outcome of those 
relations before the Court. 








The plaintiffs advanced a certain sum of money 


to the defendants upon the security of yarn, which ` 


the defendants agreed to send to the plaintiffs for 
sale as commission agents, The yarn was sold by the 
plaintiffs and the price was credited tothe defend- 
ants. Plaintiffs sued for the recovery ofa certain 


sum alleged to be due to them from the defendants - 


on account: | 


Held, that the snit was notone for an account 
within the meaning of Article 31 of the Provincial 
Small Causes Courts Act, inasmuch as it was a suit by 
an agent against his principal, and that it was, 
therefore, cognizable by a Small Cause Court. P 
MUHAMMAD Sarn v. Tippoo Mat, 34 P. R. 1917, 109 
P. W. R.1917 46 


ART, 35 (t1)-—~Provincial Small Causes Courts 
(Amendment) Act (V1 of 1914)—~Suit for damages 
for cutting and taking away trees, whether cognizable 
by Small Cause Court. 

A. suit for recovery of damages for trees alleged 
to have been forcibly cut and taken away by the 
defendant is excluded from the cognizance of a 
Small Cause Court. © «HELALUDDI MOLLA V. ABDUL 
GAFUR 936 
Art, 35, sub-cl. (ii)—Suit for compensation 

for unlawfully cutting and removing tree—Jurisdic- 

tion, objection to, whether can be waived. 

A suit for compensation for unlawfully cutting 
and removing a tree and misappropriating crops is 
excepted from the cognizance of a Court of Small 
Causes by Article 36, sub-clause (7', of the Second 
Schedule to the Provincial Small. Causes Courts Act 
as amended by the Provincial Small Causes Courts 
Amendment Act of 1914, 

Where, after such a suit has been decreed by a 
Small Cause Court without objection by the defend- 
ant as to the Court’s jurisdiction to entertain tke 
suit, the defendant applies for review, the Court 
hould not refuse the application for review on the 
ground that the objection as to jurisdiction was not 
raised at the trial. 
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Where there is an entire absence of jurisdiction, 
no action on the part of the plaintiff and no inaction 
on the part of the defendant can invest the Court 
with jurisdiction, for jurisdiction cannot be created 
by waiver or consent. C Ram Prosap PRAMANIK v. 
SRICHARAN MANDAL, 21 C, W.N. 1109 276 
PROVINCIAL SMALL CAUSES COURTS (AMEND- 

MENT) ACT (VI of 1914) i 936 
PUBLIC DEMANDS RECOVERY ACT (I. B.O. or 

1895)—Sale for arrears of road-cess—Certificates 

issued against persons having no interest in property, 
validity of —Saie, whether binding on real owner. 

A sale ofa property held under the Public Demands 
Recovery Act by issuing certificates for arrears of road- 
cess against the persons on the Collector’s books who 
have virtually no interest in the property, does not 
affect the real owner of the property, PAT SHAHZADI 
BEGAM v. FASIH-UD-DIN AHMAD 252 
PUBLIO NUISANCE 672 
PUNJAB ALIENATION or LAND ACT (XIII oF 

1900), S. 9 (2)—Regulation XVH of 1806—Mortgage 

by way of conditional sale—Sale clause struck out 

by Deputy Commissioner——Foreclosure proceedings, 
validity of—Redemption. 

Defendant executed a mortgage by way of con- 
ditional sale in favour of plaintiff. When the 
alienation was put up for mutation, the Revenue 
Officer, thinking that the clause relating to con- 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienation of Land Act, 
enquired of the mortgagee whether he would agree 
to its erasure from the deed, and upon the latter 
giving his consent the Deputy Commissioner struck 
out the said clause. The mortgagor, however, was 
not a member of an agricultural tribe, and the 
Deputy Commissioner’s action was, therefore, ultra 
vires. Subsequently, the plaintiff, ignoring the 
erasure of the clause, issued the usual notice of 
foreclosure, and upon the expiry of the year of 
grace sued for possession as vendee: 

Held, that the sale clause having been struck 
ont of the deed, the mortgagor was justified in 
ignoring the notice of foreclosure which he knew 
to be unwarranted by the deed as it existed, ard 
that the mortgagee was, therefore, equitably estopped 
from relying upon the foreclosure proceedings. P 
Sania Ram v Cwagsu, 46 P. R. 1917; 113 P. W.R. 
1917 222 
PUNJAB COURTS ACT (III oF 1914), Ss, 21 2), 38, 

39-—-Additional Judge, powers of-—Case not assigned 

by District Judge to Additional Judge—Appeal, form 

of. 
The functions ofan Additional Judge as a Civil 
Court are confined to the cases made over to him 
by the District Judge acting under section 21 (2) of 
the Punjab Courts Act. ‘ 

A Subordinate Judge does not necessarily merge in 
an Additional Judge, and there is no legal obstacle 
in the way of one and the same officer acting as 
an Additional Judge with respect tothe business 
specially made over to him by the District Judge 
under section 21 (2) of the Punjab Courts Act, and 
asa Sub-Judge qua all other judicial work. 

So that, where a Sub-Judge acting as an 
Additional Judge hears and decides a case no% 
assigned to him by the District Judge under section 


ae 
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21 (2) of the Act, the appeal from his decision lies to 
the District Judge, and not to the Chief Court. P 
NIRINJAN Das-JETHU MAL v., KIRORI Mat, 38 P. R. 





1917; 108 P. W. R. 1917 i 42 
Ss. 38, 39 42 
5. 41 755 





PUNJAB LAND REVENUE AOT (XVII or 1887), 
S. -44—Settlement Records of 1863 and 1892, entries 
in, value of—Presumption—Rebuttal. 


After the Settlement of 1852, the Settlement 
Records of 1868 and 1892 have been prepared with 
much greater care and accuracy, consequently the 
presumption to be attached under section 44 of Act 
XVII of 1887, to the correctness ofthe entries made 
therein cannot be rebutted by the provisions of the 
rewaj-i-am prepared in the Settlement of 1852. P 
Sant SINGH v, FRaNGU, 54 P. W. R. 1917 755 


Ss. 45, 158 (2) (vi)—-Suit for declaration that 
entries in revenue papers are incorrect—-Revenue 
Court, whether competent to entertain suit--Civil 
Courts, jurisdiction of. 


The plaintiffs alleged that the entries in the 
revenue papers relating to the ownership of certain 
khasra numbers of a village were incorrect, in so far 
as the land comprised in those khasra numbers was 
shown as the property of the defendants whereas 
it really formed part of the shamilat deh, and the 
- relief prayed for by them was that the proceedings 
relating to the mutation of the land in question in 
the Settlement Record be held null and void and 
the entries in the Record of Rights and the annual 
record be corrected. The suit was tried and dis- 
missed by the Revenue Courts onthe merits, The 
Financial Commissioner referred the case to the 
Chief Court under section 100 of the Panjab Tenancy 
Act: 


Held, (1) that the suit as laid was not covered by 
any of the clauses of sub-section 3 of section 77 of 
the Punjab Tenancy Act; and since section 158 (2) 
of the Land Revenue Act, which debars the Civil 
Courts from exercising jurisdiction over matters 
specified therein, did not confer jurisdiction on a 
Revenue Court, as distinguished from a Revenue 
Officer, to try a suit relating to any of those matters, 
the present suit as laid could not be taken cognizance 
of by a Revenue Court; 





(2) thateven if the present suit be considered as 
one for the correction ofan entry in a Record of 
Rights, annual record, or the register of mutations, it 
was clearly not cognizable by a Revenue Court as 
no express jurisdiction was conferred upon a Revenue 
Court by either the Tenancy Act or the Land Revenue 
Act to entertaina suit of that description; 


(3) that as upon aliberal interpretation ofthe plaint 
it was reasonable to holdthat the real object of the 
plaintiffs was to obtain a declaration that the entries 
relating to the land in question in the Record of 
Rights and the annual record were incorrect and 
that #he land was part of the village shamilat and did 
not belong exclusively to the defendants, such 
a suit was cognizable by a Civil Court, for the 
relief claimed by the plaintiffs was not the actual 
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correction of the entries complained of, as contem- 
plated by clause (vi) of sub-section (2) of section 158 
of the Land Revenue Act, but only to obtain a 
declaration under section 45 of the Act in respect of 
certain rights of which the plaintiffs claimed to be in 
possession andin respect of which they alleged that 
a wrong entry had been made in the Record of Rights 
and in theannual record. P RAM SINGH v. BAKHSHI, 
64 P, R. 1917; 102 P, W. R, 1917 895 


- 8s. 111, 115, 117—-Custom—Joint holding— 
Widow, right of, to demand partilion—Procedure— 
Question of title. . 





A widow in the enjoyment of a life-estate in an 
undivided or unseparated share of a holding has a 
focus standi under section 111 of the Land Revenue 
Act before a Revenue Officer for claiming, that is, for 
applying for partition which she may or may not be 
entitled to obtain in virtue of her life-estate, 

Agricultaral custom in the Punjab, however, does 
not concede to such a widow the right to obtain 
partition, 


Such a widow isin all cases entitled to separate 
possession of her share as distinguished from a defi- 
nite partition, but such separate possession must be 
obtained and enforced by the decree of a Civil Court, 
It cannot be given by a Revenue Officer under the 
provisions of Chapter IX of the Land Revenue Act, 

Case-law discussed. 


In cases where a widow in possession of her life. 
estate in a joint holding applies for partition, it is 
generally desirable that the Revenue Officer should 
proceed under section 117 of the Land Revenue 
Act rather than under section 115, due attention 
being paid to the instructions contained in paragraph 
8 of Fimancial Commissioner’s Standing Order 
No, 27, The Revenue Officer should thus treat the 
question of the widow’s right to obtain partition ag 
one of title. Where he has prima facie ground for 
thinking that the widow is being obstructed by her 
co-sharers in the due and reasonable enjoyment of 
her life-interest in a share of the undivided holding 
and the co-sharers object to partition, the Rerenue 
Officer should himself proceed, in the exercise of the 
discretion allowed him by section 117, to decide the 
question of title as a Civil Court, the burden of 
proving the widow's right to obtain partition being 
placed upon her. Where, on the other hand, there ig 
no such prima facie ground and the co-sharers object 
the Revenue Officer should decline to grant the 
application for partition until the question has been 
determined by a Civil Court, the proceedings being 
filed with leave to the widow to have them re-opened 
after decision of the Civil suit in her favour. If and 
when the Civil Court should find on the question of 
title that the widow has aright to obtain partition 
then the mere fact of her widowhood would no longer 
constitute as against her “a good and sufficient 
cause’ under section 115 for refusing partition. p 
ABDUL QADIR v. RABIA, 4 P. R. 1917 Rev; 1 P. W.R. 





1917 Rev. 473 
S. 117 473. 
memanganan S, 158 (2) (iv) 895 
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PUNJAB PRE-EMPTION AOT (Ior 1913), Ss. 19, 
20 Notice to pre-emptor, defective--Suit, whether 
barred. 

Where a notice issued by the vendors to a pre- 
emptor under section 19 of the Punjab Pre-omption 
Act does not state the price at which the vendors are 
willing to sell, and the vondors soll tho land before 
the expiry of three months aftor the issue of 
notice, the notice is bad and the pre-emptor’s right 
of suit is not barred thereby. 

A notice by the owners of a half share in the 
property comprised in the sale does not debar a pre- 
emptor from suing to pre-empt the svnole bargain 
P AMIR ÜHAND V, AMAR SINGH, 63 P. R. 1917: 1.5 
1917 i 266 
PUNJAB TENANCY ACT (XVI or '887), 8 8— 

Occupancy rights—-Non-payment of rent for <8 years 

—jMorni hill tract 

The position of tenants ia the Morni hill tract who 


pay revenue und cesses only isa peculiarly strong 


one 

Where a tenant in the Morni hill tract had, for 28 
years during which he and his immediate predecessor- 
in-interest had been in cultivating possession of the 
land, paid no rent over and above revenue and 
cesses: 


Held, that he was entitled to occupancy rights 
under section 8 of the Punjab Tenancy Act, P Pat 
RAM v. ABHA, 8 P. R. 1917 Rev. 34 
- mm $s, 53,56 Occupancy hulding, joint, sale of, 

by one of several co-tenants to one of several co- 

landlords —Reversroner of tenant, whether can contest 
transfer. 

A sale by one only of several co-tenants to. one 
only of several .co-landlords, of a specitic portion of 
a joint ocenpancy holding which has fallen to the 
vendcr’s share in a private partition, is valid and 
it ciunot in any way be contested by his rever- 
sioners, but at the time of a regular partition of 
the holding either between the remaining joint 
tenants or the landlords the vendee’s position will 
be exactly the same as thatof the vendor. P 





Gurpit SINGH v. Musa, 66 P. W. R. 1917 301 

$. 56 ¿0l 
mn — §. 77 (Sy 895 
—— — 8 77 (e) 120 


PUTNI REGULATION (VIII of 1819), 5. 18—DLien 
_of depositor for rent paid to superior landlord— 
Transter of Property Act (LV of 1552), 8. 72, ap- 
plicability of, to deposit under s 13 of Regulation 
FII of 18:4. 

The holder of a tenure under a patni whois in 
possession unuer section id of Regulation VIIL of 
1539, has not a lien under that s-ction for the 
amounts paid by him as rent to the superior land- 
lord for the years during which he has beon in 
possession, so tbat he is not entitiéd to add to his 
demand the amount of rent so paid. 

Section 72 ofthe ‘Transfer ot Property Act has 
not given & new power to the mortgagee and is not 
applicable to such a case. ` 

v hile the holder of a tenure under a paini was in 
possession of it under section lis of Regulation VIII of 
1819, the patni was sold under the Kegulation and 
the purchaser offered to pay to the teunre-holder 
“the amount still due to him ont of his original deposit; 

eld, that the purchaser of the patni was entitled 
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to recover possession of it on re-payment only of tho 


sum which was still due to the tenure-holder out 
of his original deposit, but it was not necessary for 
him to re-pay the amounts of rent paid by the tenuro- 
holder to the sapericr landlord for the years during 
which he was in possession, for the tenure-holder had 
no right to retain possession until he had recouped 
himself for such payments of rent. C Besari Lan 
v NASIMANNESsA BIBI 1 u94 


~ 5. Lt, sub-s. 4 - Tenure-h lder put in posses- 
sion of putni, whether landlord—Limitation for 
recovery of arrears of rent by teaure-holder—Bengal 

Tenancy Act (Visi of i855), Sch IH, Art, 2. 

A t-nure-holder or dur patnidar who on deposit 
of the putni rentis pus into possession of a putni 
under the provisions 0 section’ -,- sub-section 4 of 
Regulation VIII of 1419, occupies the position of a 
mortgagee put into possession of the. mortvaged 
property under an English mortgage, and is a land. 
lord for the time being of the defaulting putnidar's 
tenants within the meaning of the »engal Tenancy 
Act. Therefore, he has arighttorecover the unrealised 
rent that accrued die before he was put into posses. 
sion and the period of limitation for his suit to 
recover the arrears of rent is that provided for. in 
the Bsngal Tenancy Act, and not that under the 
Limitation Act. C ABDUL Azizv. BEHARI Lan 711 


RAILWAYS ACT (IK oF 1890), S. 101—“Endanger- 
ihg,” meaning of—Shunting train to wrong line— 
Facts, consideration of. 

In evory case where a travelling railway train is 
unexpectedly shunted on to a wrong line by an 
erroneous laying of the points in a station yard, the 
safety of persons in the train or about the yard is 
endangered within the meaning of thar term 
in section :O! of the Railways Act, and ifthe error 
in the points is due to. such disobedience as is 
referred to in the enactment, an offence punishable 
therennder is committed. 


No safe analogy can be drawn from the facts of one 
ease to decide whether in another case danger has 
arisen Every case must be judged according to its 
own'‘facts. N Logan Government v., War PERSHAD, 
646 


——=— §. 1)l— Penal Code (Act XLY of 1860), s. 
3044 —Rash and negligent act causing detth—Sta- ' 
tion Master giving “line clear” with knowledge that 
another train is standing in the way of the incoming 
train —Offence. 

An Assistant Station Master gave a “line clear” 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand- 
ing at a particular point where the pasgengar train 
might collide with it, but hoping to remove the 
goods train to a siding before the arrival of the - 
passenger train The goods train was not removed 
in time and a collision occurred which was attended 
with loss of life: 

Held, that the Assistant Station Master was 
guilty of a rash and negligent act in giving the™ ‘line 
clear’ and was, therefore, punishable under section 
304 A oë the Ponal Code and section lul of the Rail- 
ways Act. A TAPTI PRASAD v, Emperor, 15 A. Lr. J, 
590; 18 Cr. L. J. 815 335 
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RECITAL in document of conveyance as to boundaries 
of land sold, admissibility of—Docwment admitied in 
evidence without objection—-Appeal, objection in 

-Where a document which was not receivables in 
evidence against some of the defendants was admit- 
ted in evidence in the Primary Court without any 
objection, and it was apparent that had objection 


been taken the plaintiffs ` could have taken some- 


steps to introduce the document as evidence against 
all the defentlants: 

Held, that the Appellate Court was not in error 
in using the documentas evidence against those 
defendants against whom it was improperly received, 
inspite of objection raised to its admissibility in that 
Court. C AMBAR ALI v Luree Arti, 25 C. L.J. 619; 
2:0 W N 9196 116 
RECORD or RIGHTS, entry in-Declaration, suit 

for—Limitation 71 

, entry in draft of. 

An entry in the draft Record of Rights is nob 
admissible in evidence, as the presumption of correct- 
ness applies only to the record when finally 
published. C - AMBAR ALI v, L UTFE Ati, 260. L J, 
619; 2 GOG. W. N, 996 116 





entry in, mode of proving. 

A party-dgainst whom an entry in the ‘Record of 
Rights has been put in evidence, is not limited to a 
particular mode of proof, for the purpose of estab- 
lishing its incorrectness, but he can prove aliunde 
that the entry isin fact incorrect, e 9, as having 
been bared upon materials, not admissible i in evidence, 
C BacHa Mowar v Ram LAKHAN MISSER 804 
REGISIRATION-—Property included fictitiously in 

sale-deed for purposes of registration~—-Sale-deed, 

validity of. 

Where an item of property of little value not 
belonging to the vendor is included in a sale-deed 
in order to give jurisdiction to a Registration Oificer 
to register the sale-deed, the sale-deed is invalid 
and-does not, pass any title to the property purported 
to be sold thereby. A MANGALI LAL D. ABIDYAR 
Kuan, (6 A. L J 560; 89 A. 523 3 
REGISTRATION AOT (XVI or 1908), Ss. 17, 49 — 

Transfer of Property Act (IV of 1882), ss. 4, 54 

—Sale of land less than Rs. 100 in value—n. 

registered sale-deed, admissibility of—Delivery of 

possession. 

Section 54 of the Transfer of Property Act still 
leaves it open to the parties desirous of doing so to 
make a valid sale of immoveable property of less 


than, Rs. -OU by oral contract and delivery of posses- - 


sion. 

Per Beaman, J—By the overation of scction 4 of 
the Transfer of Property Act, section 54 of the Act 
must be annexed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveahble property below the value of 
Rs. 00 is not only not effectual to transfer tho 
property but also falls within the comprehensive 
and astringent prohibition of section 49 of tho 
Registration Act and is inadmissible in evidence. 

‘Per Macleod, J —Section + of the Transfer of Pro- 
perty Act does not make documents purporting to 
be sale-deeds of immoveable property under the 
value of Rs. 100 compulsorily -registrable, so that if 
they are not registered they cannot ‘be adduced in 
evidence under section 49 of the Registration Act. 
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REGISTRATION ACT- contd. a 

In cases of transfer of property under the value 
of Rs. 100, if the transfer is effected by delivery of 
possession accompanied by an unregistered document, 
that document can be add: ced in evidence in order 
to show what was the character of the possession 
given by the vendor of tho land to the purchaser. B 
Dawar PIRANSHAH v. DHARMA RAJARAM, :9 Bom L R. 
622; 4> B 550 273 


S 17 OC) b —Acknowledgment of partition, 
whether compulsorily registrable. 

A document which professes to be nothing more 
than an acknowledgment that a partition was effected 
ata certain time does not create any right in any 
property and is not compulsorily registrable. P Basu 
Lat v. HARI Bakasy, 122 5. W. B 1917 479 


| 8.17 (1) (D— Landlord and tenant—Hvi- 
dence Compromise, petition of, varying rent pay- 
able, whether admissible in evidence without registra- 
tion 


eet me 


Ina suit for the recovery of arrears of rent, 
petition of compromise between the parties which 
was filed in a previous suit for rent was put in 
evidence for proving the amount of rent payable: 

Held, that the petition of compromise not. having 
been registered was not admissible in evidence, 

A document which embodies a contract for 
variation of the rent payable in respect of a lease 
is in essence a lease and is compulsorily registrat lo. 
I£ it is uot registered in accordance with law, it is 
not only, not admissible in evidence, it does not 
even constitute a valid and operating contract 
between the parties. © BAGIA Mowar t. Ran 
LAKHAN MISSER 804 


Ss. 28, 77--Document presented beyond limi- 
tation—Refusal to extend tume—Nuit. 

Where a deed is not presented for regis- 
tration within four months from the date of its 
execution, as required by section <3 of the Registra- 
tion Act, the Court should refuse to pass a de rec 
directing its regis. ration under section 77 of the Act. 
P JAHANGIRI MALV KANaHI Rau, aY P. R 18.7; 
6t & 126P.u R 9.7; 442 r. we. K, 117 04 


——~ m 65, 25, 

The Civil Courts have no right to question the pro- 
priety of the discretion vestod in the Registrar under 
section 25 of the Kegistration Act P ARANGIRI : AL 
v KANSHI RAM, Y r B 1917. GE& 123 P. L. R. 
1917; 124 P. W. R. 1917 t4 


——— ~~ § 28— Evasion of Registration Law—Pro- 
perty included tictitiously in sale-deed for purposes 
of registration -—Sale-deed, validity of 3 

= S, 49 22u 


S, 49 — Şale of unmeveable property of less 
ihan Rs lQ in value—Unregistered nsirument of 
sale x 
For the sale of an immoveuble property of 

lesa than Rs 109 im valus an unregistered in- 

strument, unaccompanied by delivery of possession, 
is of no avail and confers no-titl © Juman ut. 


eit Ladi 





aA 


MOHAMMAD Napinpoaz, 4t O. W. N. 1149 779 
Ss. 72 77,—Order vermsing vegistration— 
Suit—Limitation . 
* 
e 
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Where a Registrar, under section 72 of the Regis- 
tration Act, ordersthat eithera new and clear sale- 
deed should be executed, ora note should be added 
making an ambiguous passage quite clear, the order 
is tantamount to a refusal to register within the 
meaning of section 77 of the Act. P Kiara Ram v, 
Asa SINGH, 41 P, R. 1917; 55 P. W. R. 1917 76 
Ss. 72, 73. 

No appeal lies to the Registrar against the refusal 
of a Sub-Registrar to register a document upon the 
wilful failure of the executant of the document to 
appear before the Sub-Registrar, as such failure 
amounts to a denial of execution within the meaning 
of section 72 of the Registration Act: In such a case 
the only procedure open to the party presenting the 
deed is to apply to the Registrar under section 73 
of the Registration Act to direct registration. C 
ANILA DEBI Vv, Mont MOHAN MUKEBJEER 57 


tel 


Ss. 76, 78-—~-Application under s. 18, dismissal 
of, for default —Registrar, power of, to restore. 
When an application under section 73 of the 

Registration Act has been dismissed for default, the 

Registrar has full power to restore the matter and to 

re-hear the case, at any rate before he has finally 

dealt with the matter under section 76 of the Act. 

C ANILA DEBI v. Mont MOHAN Muxerser 57 


m S, “Date of the making of the order”, 
interpretation of. 

The expression “making of the order” in section 
"7 of the Registration Act means, not merely record- 
ing the order of refusal in writing, but communicating 
it to the party concerned so as to bind him by it. 

If, however, the party affected by the order acts in 
such a way as to prevent the officer from communicat- 
ing it to him within a reasonable time after he has 
written it, the date of the order would be the date 
when it could have been brought to the knowledge of 


the party. 


On the other hand, where the party affected by the 
order, instead of being negligent, makes every endeav- 
our to learn the contents of the order, but is frust- 
rated in his effort, the date of the order must be taken 
to be the date on which he obtains knowledge of the 
contents thereof P Kirra RAM v. Asa Sincu, 41 P, 
R. 1917; 55 P. W. R. 1917 76 


REGULATION XVIL or 1806—Mortage by way of 
conditional sale~~Sale clause struck out by Deputy 
Commissioner—Foreclosure proceedings, validity of— 
Redemption—Punjab Alienation of Land Act (XUI 
of 1900), s. 9 (2). 

Defendant executed a mortgage by way of con- 
ditional sale in favour of plaintiff. When the 
alienation was putup for mutation, the Revenue 
Officer, thinking that the clause relating to con- 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienation of Land Act, 
enquired of the mortgagee whether he would agree 

to its erasure from the deed, and upon the latter 

iving his consent the Deputy Commissioner struck 
out the said clause. The mortgagor, however, was 
enot a member of an agricultural tribe, and the 

Deputy Commissioner's action was, therefore, ultra 

vires, Subsequently, the plaintiff, ignoring the 
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erasure of the clause, issued the usual notice of 
foreclosure, avd upon the expiry of the year of 
grace sued for possession as vendee: 

Held, that the sale clause having been struck 
out of the deed, the mortgagor was justified in 
ignoring the notice of foreclosnre which he knew 
to be unwarranted by the deed as it existed, and 
that the mortgagee was, therefore, equitably estopped 
from relying upon the foreciosure proceedings. P 
SALIG Ram v. UHAJIU, 46 P. R. 1917; 113 P. W.R. 
1917 222 
REGULATION V or 1812, S. 3, construction of 561 
RELIGIOUS ENDOWMENTS ACT (XX or 1863), 

Ss. 14, 18—Suit under s. 14—Leave granted under 

s. 18 to several persons— Death of one, effect of— 

Abatement, 

A suit once instituted under section 14 of the 
Religious Endowments Act by the persons to whom 
leave is granted under section 18 of the Act does 
not abate merely on account of the subsequent 
death of one of the persons to whom leave was 
originally granted. 

Per Ayling, J.—The language of section 18 of the 
Religions Endowments Act is very similar to section 
195 of the Code of Criminal Procedure and differs 
from section 92 of the Code of Civil Procedure. 
Under the former, a sanction granted by one person 
may be utilised by another, but under section 92 of 
the Code of Civil Procedure, the persons who institute 
the snit must be identical with those who obtained 
the sanction. But section 18 of the Religious Endow- 
ments Act merely interposes an independent condition, 
thatthe suit shall not be entertained unless leave 
has been previously granted on application, and does 
not indicate by whom the application should be 
made. That clearly indicates an intention that the 
suit need not be by the same person to whom leave 
was granted. 

Per Sadasiwa Atyar, J.—A suit under section 14 of 
Act XX of 1863 is as much a representative suit as one 
brought under section 92 of the Civil Procedure Code 
or some of the suits under Order I, rule 8, of that 
Code, as it is equally brought in the name and as it 
affects the rights of all those interested in the 
religious endowment. <All such interested persons 
become, in the eye of the law, parties to such a suit 
and the death of one or more of them cannot cause 
the suit to abate, nor would it prevent the suit from 
being heard till “its finish” after it has been once 
properly and legally instituted. WM Pana Lana ANA 
ALAGAPPA CHETTIAR v. BAVANNA Mana Pana CHANA 
Moururag CHETTIAR, 33 M. L, J. 173; (1917) M. W. N. 


740 745 
~~ S. 18 745 
REMAND 735 | 


RENT-DECRHE—Decree-holder ceasing to be sole 
landlord, at time of sale, effect of —Execution-sale, 
effect of, on status of decree-holder. 

The legal effect of an execution sale should 
depend upon the status of the decree-holder at the 
time proceedings for sale are taken by the Court 
at his instance, E 

Where a jandlord decree-holder continues to be 
the sole landlord at the date of his application for, 
execution of a decree for rent, and in his character 
as landlord decree-holder takes the necessary steps 


“Vol, KLIJ 
RENT-DECREE—coneld. 


for sale of the defaulting under-tenure in conform- 
ity with the statutory provisions in Chapter XIV 
of the Bengal Tenancy Act, the effect of the execu- 
tion sale is to pass the under-tenure, and not 
merely the right, title and interest of the tenant, 
to the purchaser, even thongh the decree-holder has 
_ lost his interest partially or entirely as landlord before 
the actual sale. © SyepunnessA KHATUN V. AMIR- 
, UDDI, 21 C. W. N. 847; 26 C. L, J. 629 353 


RENT LAW—Ew- proprietary rights, sale of, validity of 
—~Agreement to relinquish ex-proprietary rights for 
consideration. 

' Plaintif judgment-debtor sold a zemindart to the 
‘ defendant decree-holder and agreed to file a relin- 
` quishment of her ex-propristary rights in the sir lands, 
‘ and in consideration thereof the defendant agreed to 
“ file a certificate of the satisfaction of the decree and 
further bound himself to pay to the plaintiff a monthly 
allowance of Rs. 5 for the rest of her life, which was 
to be a charge onthe property sold. Plaiutiff sued 
-the defendant to recover arrears of the allowance 
agreed to be paid to her: 


Held, that the arrangement between the parties 

, was merely a device to get round the provisions of 
the Rent Act of 1881 and amounted in fact to a sale 
ofex-proprietary rights, and was, therefore, absolutely 
.void and unenforceable. A RATAN Der v, DURGA 
, SHANKAR BAJPAI, 15 A, L. J. 656 892 


- RES JUDICATA. : See Civiu Procepurse Cops (Act V 
oF 1908), 8. 11. 
é , constructive—Suit decreed without decision 
of material issue 19 


, doctrine of, whether applies to suit dismissed 
for default. ” 

No question of res judicata arises in favour of 

_ either of the litigants where a suit.is>dismissed for 

default. C GIRIBALA Dasi v, NITYA Lat Sinna 905 


— Execution proceedings. 

Where onan application for execution by way of 
sale of certain properties, the Court ordered 
‘attachment of the properties and issue of notice to 
the judgment-debtor for the settlement of the sale 
proclamation, and inspite of the judgment-debtor’s 
objections to such execution, ordered issue of the 
sale- proclamation in his presence, but did not 
in express terms pass any order for sale or decide 
that execution could be enforced by sale: 

Held, that the orders of the Court would not 
operate as res judicata on the question of the 
decree-holder’s right to execution by -sale of those 
properties, so as to estop the judgment-debtor 
from raising the same question on a subsequent 
-application-for execution by way of sale of the same 
properties. © GOBINDA UHUNDRA PAL v, KAILASH 
CHANDRA PAL 73 


Rent suit—Decision as to jama payable. 

The case of res judicata may arise in a rent suit 
jast as gauch as in any other suit. 

Where in arent suit the question as to what is 
the jama payable is raised and adjudicated upon, 














3 


the decision operates as res judicata on that question - 


. . În a subsequent suit for rent. © MIDNAPUR ZEMIN- 
pary Co, LTD. v. JOGENDRA Kumar "584 
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RESUMPTION or LAND—Sanad, construction of— 
Resumption committee—Majority award, validity of 
— Arbitrators and valuers, distinction between. 

Jn the absence of a special provision parties 
confiding their differences to the judgment of a 
body made up of an uneven number of individuals 
ought to be understood as implying that they would 
accept the decision of the majority of them. 

A resumption termin a sanad provided that if 
Government wanted to resume the land it could 
do so on the payment of a just valuation, such 
valuation to be determined by a committee appointed 
by Government. The latter resumed the land and 
appointed.a committee to determine the valuation. 
The majority of the committee fixed a certain valua- 
tion and the Government paid the sum fixed by 
the majority. The plaintiff contended that the coni- 
mittee was a board of arbitrators and had no power 
to give a majority award: 

Held, that when the sani1d was drafted it was the 
understanding and within the contemplation of all 
the parties to it that the determination of the just 
valne of the land tc be made by a committee 
appointed by Government should be accepted, if that 
determination represented the concurrent opinion 
of a majority of such committee, and that, therefore, 


the plaintiff's contention was unfounded. B 
MaAHOMEDALI ADAMJI © SECRETARY OF State, 19 Box. 
L, R 618 264 


REVIEW of Criminal judgment by High Uourt, 
Under the provisions of the Criminal Procedure 

Code, 1898, the High Court has no power tv réview 

its own judgment. B NaGancowpa NIDAPAGOWDA 

v- Euperor, 19 Box, L. R 695,18 Cr L. J. 889 1001 

REVISION, See Civit Procepure Cope (Act V or 
1908), s 116. & 

: See Criminal PROCEDURE Cope (Aer V or 
1838), S. 439. 

RIPARAIN RIGHTS—River changing course~Old 
course, whether, becomes “private property—Fishing 
rights im sheets of water adjacent to river, 

When priver has changed its course, its old dry 
course (in the absence of special circumstances) 
must be taken to have become private property, 
and the owner of the soil is entitled to bheels or 
ponds, gulfs or damooshes in which water remains 
but which do not communicate with the river except 
in the time of floods. 

The owner ofa fishing right in a river has no 
title to fishin sheets of water adjacent to the river 
with which the river communicates only in the 
time of flood, unless those sheets are part of land in 
the bed of the river itself. © Sast KANTA ACHAR- 
JEB v. KUNJA Mouan Moitra, 22 0. W. N, 63 425 
SALE—Property in possession of third person—Puwr- 

chaser, duty of —Constructive notice. 

Wherea person purchases immoveable property 
which is in the possession of a person other than the 
seller he must be held to have had constructive notice 
of the right of the possessor, for if he had enquired 
he would have found out the true state of affairs. L B 
MAUNG Kyi Nyo v. Maune Acne THA 628 





` SECOND APPHAL—Objection as to non-admiseibility 


of private chittas, whether can be taken for first time, 

Where private chiitas were admitted in evidence 
in the primary Court without objection and the 
Judges of the lower Courts and the Commissioner 
acted on them: 
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SECOND APPEAL—concld, 


Held, that an objection to the proceedings in the 
lower Courts, on the ground that they were based 
on the terms of the chittas which were inadmissible 


in evidence, could not be allowed to prevail in second- 


appeal, CG NAFAR JOARDAR v. PRATIMA SUNDARI 
DASSYA 726 
SETTLEMENT RECORDS oy 1868 And 1892, 

entries in, value of 755 


SIND COURTS ACT (Bom. Act KU oF 1866), 
5, 16 643 


SIND COURTS CRIMINAL CIRCULARS, OHAP. 
Va R. 22— Magistrate, duty of, to proceed from day to 
day —Court, inherent power of, to check prolis 
examination and cr Oss-ewamination of witnesses. 

Itis the duty of a Magistrate to insist on the 
trial proceeding from day to day as’ required by rale 
22 of Chapter V of the Sind Courts Criminal Circulars, 

The Courts should rigidly check prolix examination 
and cross-examination of witnesses in the exercise 
of their inherent powers to prevent abuse of the 

process, 2. e, proceedings of the Court. S SoLER, F, 

W, v. EMPEROR, 11 5. L. R., 27; t$ CR, L. J. 844 658 


“SMALL CAUSE COURT, jurisdiction of ~Landlord 
~ and tenant—Suwt for 


dumages for cutting down 
trees, 

“A sais by a landlord against a tenant for damages 
for cutting down trees on his holding does not lie in 
a Small Janse Court, where the relief claimed depends 
uponthe determination ‘of the status of the defend- 
ant as a tenant. C SURENDRA Nath BHAUMIK v. 
GAYESHUDDIN 494 
SONTHAL PARGANAS REGULATION (III or 
_ 1872), 5. 6, applicability of-—Mortgage, usufructuary 

—Profit amounting to principal. 

A. usufractuary mortgage is clearly a debt or;a 
liability within the meaning of section 6 of the 
Sonthal Parganas Regulation [LI of 1872, so that when 
on taking an account npon a usufructuary mortgage 
it is found that the protits of the property have 
amounted to the principal sum advanced, it should 
be decreed that the mortgage has been extinguished. 
PAT OHIRANJIB LAL UHOWBEY v JJAULTBA, 2 P. L, 
W. 20 677 
“SPECIFIC PERFORMANCE - Minor, suit by. 

Ibis not within the competence of the guardian 
of a minor to bind the minor’s estate by a contract 
for the purchase of immoveable property, and as 
the minor is not bound by such contract there is no 
mutuality and consequently the minor cannot 
‘obtain specitio performance of the contract. N 
SURAJMAL v. PANDHARI, 13d N. L. R. 98 45 
, suit for—Appeal—-Pleas of inadequacy of 

consideration and ignorance of pardanishin vendor, 

whether can be raised—Consideration, payment of 
~~Hvidence. 

Where the widow of a deceased Hindu and his 
executor entered into a contract with the plaintiff 
for the sale to him of certain lands but subsequently 
sold the lands to another and the plaintiff brought 
a suit for specific performance, in which the defend- 
‘ants failed to take the pleas of inadequacy of con- 
sideration and the ignorance of tne pardanashin 
vendor: 

Heid, that it was not opon to vendors to raise the 
pless for the Grat time in appeal. 

4 





— 
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Where the question is whether the plaintiff paid 
a certain amount to the defendant and it appears 
that under the contract for sale he was contractually 
bound to advance the same to the defendant, the 
consideration “whether he would be “willing to 
advance so large a sum” is entirely out of place. P C 
Narorram Das v, KEDAR NATH SAMANTA, 21 0, W. N. 
665; 6 L. W. 6L 957 
SPECIFIO RELIEF ACT (I or 1877), S. 9—Decision 

upon question of title, effect of. 

Where a plaintiff files a suit under section 9 of the 
Specific Relief Act basing his right to relief merely 
on the fact of his previous possession and pays half 
the usual Court-fee for the determination of his right 
to that relief, neither the Vourt nor the defendant 
has any power to enlarge the scope of that suit or to 
treat it as if it were an ordinary suit resting on a 
ground of title. 

Where in spite of the limited character of such asnit 
the Court gave a decision upon the question of title 
and an appeal was also wrongly filed from that 
decision: 

Held, that in a subsequent suit brought by the 
defeated party to establish histitleto the same pro- 
perty the decision in the previous suit did not operate 
as res judicata, O MUHAMNAD HAIDAR v. WAZIR ALI 
20 0. C. 287 974 

—- S. 21— Civil Procedure Code (Act V of 1908) 

Sch II, cl, 22—Arbitration, reference to—Suit pend- 

ing rejerence, maintainability of-—Death of arbitrator, 

whether restores Ay of suit—General Clauses , Act 

(X of 1897), 8.6 \c)—Limitation Act (IX of .908), 

ss. 14, 15, Sch. I, Art. 120. 

A. contract to refer a dispute to arbitration confers 
on the parties a right to have the question decided 
by arbitrators.and not by suit. This is a substantive 
right of an important character, and section <1 of 
the Specific Kelief Act bars a suit pending disposal 
of the refêrence by the arbitrators. 

The repeal of section 21 of the Specific Relief Act 
by clause Z¢ of Schedule IT, Civil Procedure Code, 
does not affect a right which had accrued. under 
the former Act where the contract to refer was made 
before the enactment of Act V of 1903. 

The institution ofa suit after the contract to refer 
is a sufficient refusal to perform sach contract to bar 
the suit under section 21 of the Specific Relief 
Act. 

Opivion of Richards, J, in Ram Kumar Singh v, 
Jagan Mohan Singh, 9 Ind. Cas. 50; 33 A. 315; 8 A. L, 
J. 66, approved. 

The death of the arbitrator, however, without dis- 
posing of the reference removes the bar created by 
section 21 and restores tothe parties the right of 
suit, and time commences to ran forthe suit from 
the date of the arbitrators death, 

Per Wallis, C. J.—Whether the effect of section 21 
of the Specitic Relief Act is merely to suspend the 
rauning of time under the Limitation Act or to bring 
the case under Article 120 of the latter Aot, the 
cause of action fara suit arises only whoy, by the 
death of the arbitrator, further proceedings in the 
arbitration became impossible. 

Per Seshagiri Aiyar, J. A right of appeal granted 
under a repealed Actis not aflected by the new 


Act, eed 


.: Vol, XLT) 
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SPECIFIC RELIEF ACT—coneld. 


JA vested right is not ordinarily taken aay by a 
new Act 

The right. gori by section 21 ofthe ‘Specific 
Relief Act is not a mere incident of processual law 
and it operates as an effective bar toa suit so long 
as the arbitration. is operative. 

- The instruction of a smit pending sefere k 
arbitratien would be an overt act on the plaintiff's 
part indicative of an intention not to perform the 
contract entered intoby him. M DORAISAMI FADAYACHI 
u. VAITHILINGA PaDAYACGI, 88 M. L. J. 43 581 
— 5, 81 742 

S. 42— Declaratory suit, maintainability of— 
s Consequential relief. 

“Where plaintiff sued for a declaration in respect. 
of what he described as a hereditary trust under the 
management of his adoptive father, and it appeared 
thet if the devolution of the office of hereditary 
trustee was to be held as governed by the rules. 
bearing on the hêlding of joint family property, 
thé - plaintiff could: claim joint possession and 
management: 

- Held, that a suit- for a mere declaratory decree 
was unsustainable under the proviso to section 42 
of the Specific Relief Act. PAT Suro Loran Rar 
«v. BHIRGUN Ral, IP. L. W.784,2 P Ld. 481 375 
§. 42—Decree in such suit, form of 
‘Execution 77° 
S, 42—Declaratory relief-—Discretion 6 

5 








Court 
S. 53-—Injunction, temporary, whether can be 
mandatory in form. 

The description of temporary injunctions in sec. 
tion 43 of the Specific Relief Act does not exclude 
injunctions of a mandatory nature. A temporary 
injunction may take not only the form of restraining 
a „person from further erection of a building, but 
may also direct that he should pulldown as much 
of it as he has erected after he became aware of the 
institution of the suit. MI KANDASWANI OHETTI v. 
SUBEAMANIA CuETTI, 6 L. W. 140; (1917) M. W. N. 


501; 83 M. L. J, 448 384 
Taun 8, 54 24 
S. 65 47 





STAMP ACT (II. OF 1899), 5. 2(5)—Bond or pro- 

, missory note ~ Aliestation—Ambiguity — Construction 

| .of document——-Hvidence—Penalty, 

. A document whereby a person has obliged himself 
to pay money to another and whichis neither pay- 
able to order or bearer nor attested by a witness is 
not a bond within the meaning of section 2 (5) of 
the Stamp Act. 

: Where the question is whether a document is a 
bond or,a promissory note within the meaning of the 
Stamp Act and an ambiguity arises as to its attesta. 
tion by a witness, it is permissible to look only at the 
document itself. Evidence cannot be referred to for 
the purpose of determining the character of the 
document: 

Where a question of penalty is involved in the 
matter of the stamping of an ambiguous document 
and. there can be two alternative explanations relat. 
ing to*the character of the document, the one more 
favourable to the execntant shonld be preferred. PAT 
MOHAMAD SADIK v, AMIYA Nata Durr, 2 P, L. W, 225; 
(1917) Par. 345 . l 693 
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“STARE DECISIS," doctrine of 761 
STATUS of person, dispute as to—Burden of proof. 

. In cases which involve the status of individuals, 
those who challenge such status must show that they 
have not by their own conduct led the person con- 
cerned to imagine that his status was accepted by 
them. In this respect there is a considerable 
difference between-cases of, say, mortgage and-the 
like and cases of alleged adoptions, the legitimacy of 
children and the validity of marriages. P CHUHAR 2, 
Jas Kaur, 69 P. R. 1917; 103 P. W. R. 1917 927 
SUCCESSION-—Suis for possession of share of estate, 

nature of. 579 
SUCCESSION CERTIFICATE ACT (VII or 1889), 

S. 4—Rent, arrears of, due to deceased landlord, sui! 

Jor recovery of ~Succession certificate, necessity of. 

A snocession certificate is necessary for the recovery 
of arrears of rent iu respect of hamestead Jand by the 
heirs or the legal representatives of a deceased land. 
lord to whom the rent was duo. 

. The words ‘land used for agricultural purposes” in 
section 4 of the Succession Certificate Act govern the 
words “rent, revenue or profits” that precede them. 
C SAHEBJAN KHANSAMA V ABDUL JALIL 84 
‘ S. 26 2) proviso—Order rejecting applicition 

for certificate—-Appeal —Court, proper. 

An appsal against an ordor of a Senior Subordin «t 
Judge rejecting an application for a success 
certificate lies to the District Court and not to: 6 
High Court P JAGRAM Das v. Manaan Das, 121 . 
W. R. 1917 640: 


SUIT ror POSSESSION or LANDS—Plaint, amend- 
meni of, by additionof new lands—Operation of 
plaint. 

Where the plaint filed ina suit for possession of 
certain plots of land was subsequently amended by 
the inclusion of certain other plots in the plaintiff's 
claim: 

Heid, that the caso was not one of amendment of 
plaint but of an addition of entirely new lands and 
that, therefore, as regards such new lands the suit 
must be taken to have been filed on the date when 
the claim in respect thereof was made by the 
application for amendment, and not fromthe date 
when that application was granted by Court. GC 
MANINDRA CHANDRA NANDI v. RANGALAL 728 


TEMPLE PROPHRTIES owned and managed by 

. villagers —GQrama janam —Award laying down scheme 

of management—Decree, whether can be altered by 
majority — Managers, position of. 

The relationship of the inhabitants of a village in 
respect of a temple and its properties owned and 
managed by them in common is more inthe nature 
of a corporation than that which exists among the 
members of a club, and the law regulating the latter 
does not apply to them. 

Per Abdur Rahim, J.—A decree passed on an award 
cannot be treated as standing on a different footing 
from a contract, and a decree passed on the basis of 
such a contract must not be construed as laying down 
thatthe mode of management laid down therein ig 
intended to be incapable of being altere } afterwards, 

Per Napier, J, ~-Whore the majority of the inhabi- 
tants of a village are parties toa desree relating to 
tha manigement of trust propertiss, they cannot 
subsequently alter the mode of management laid 4 
down by the decree by a majority vote. 





$ 
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The inhabitants of a certain village owned a temple 
in common, and the temple owned both moveable 
and immoveable propertics. Disputes -as to the 
management of the temple’s properties were referred 
to arbitrators who passed an award, upon which a 
decree was passed entrusting the management of the 
{empleo and its properties to two persons selected by 
the residents of particular streets. The schenio 
worked for two years, bút disagreements subsequently 
arose aud ata meeting the majority of the members 
present, resolved to increase the number of 
trustees to 5: , 

Held, (Napier, J., dissenting) that the majority of 
the members present had power to alter the schame 
fixed by the -decree and increase the number of 
trustees to 5, and that their decision was binding on 
the minority; M YEGNARAMA DIKsHITAR V. GOPALA 
Parran, (1917) M. W. N. 595 738 
TABET. See Pexan Cope (Acr XLV or 1860), s. 378, 


TORT—Custom—Irrigation —Reservoir, accumulation 
of water in—Overflow of water damaging crops— 
Damages, suit for. 

Where by ancient custom defendant was entitled to 
acenmulate waiter in reservoirs for purposes of cul- 
tivation, and owing to the deposit of silt in the 
hed of the reservoirs and to uo “non-natural” acts 
of the defendant, the water in the reservoirs over- 
Howed and submerged thelands of the plaintiff and 
damaged his crops: 

Held, that the defendant was not liable to the 


. plaintiff for the damage to his land and crops. 


The rule laid down in Rylands v. Fletcher, (1868) 
3 H. L, 330; 37 L. J. Exch. 161; 19 L. T. 220, is not 
generally applicable to the circumstances in India, 
PAT Susan Yap ALI v. SHYAM Pratap DUBEY, 2 P, 
L..W. 8 382 
TRANSFER, enforcement of, suit for—Consideration 

money, whether can be recovered as damages. 

Where a transferee brings a suit to enforce the 
transfer, he is notentitled to recover in that suit 
the consideration money as damages, in case the 
transfer is found to be such as cannot be enforced 
under the law. O BHAHRUKH HUGAIYA BEGAM e 
Seo Prasan, 40. L. J, 425 435 
TRANSFER or PROPETY ACT (IV or 1882) S. 2 

a) 246 
5.2 361 
Ss, 4, 54—Registration Act (XVI of 1908), s. 

17, 49—Sale of land less than Rs. 100 in value— 

Unregistered sale-deed, admissibility of—Delivery of 

possession. 

Section 54 of the Transfer of Property Act still 
leaves it open to the parties desirous of doing so to 
make s valid sale of immoveable property of less 
than Rs. 100 by oral contract and delivery of posses- 
sion. j 
Per Beaman, J.—By the operation of section 4 of 

e Transfer of Property Act, section 54 of the Act 
must ba danéxed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveable property below the value of 
Rs. 103 is notonly not effectual to transfer the 
property but also falls within the comprehensive 








eand stringent prohibition of section 49 of the 


Registration Act and is inadmissible in evidence. 


_ INDIAN GASES. 
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Per Macleod, J—Soction 4 of the Transfer of Pro- 
peity Actdoes not make documents purporting to’ 
be sale-deeds of immoveab'e property under the 
value of Rs. 130 compulsorily registrable, so that if 
they are not registéied -they cannot be adduced in’ 
evidence under section 49 of the Registration Act. 

In cases of transfer of property under the value 
of Rs. 300, ifthe transfer is effected by delivery of 
possession accompanied by au unregistered document, 
that document can be adduced in evidence in order 
toshow what was the character of the possession 
given by the vendor of the land to the purchaser. B 
Dawat PIRANSHAH v. DHARMA RAJARAM, 19 Bom. L R. 
622; 41 B. 550 273 


S. 6 361 


S. 6 (e —Damages, right to sue for, transfer of, 
A mere right tosue for damages cannot be trans- 
ferred under the provisions of section 6 (e) of the 
Transfer of Property Act. O SHAHRUKH RUGAIYA 
Beeam v. SHEO PRASAD, 4 0. L. J. 425 435 
me e S DT - 
Section 61 of the Transfer of Property Act does 
not apply, even by analogy, to the case of a tenant, 
ns if cannot be said that he is a person believing in 
good faith that he is absolutely entitled to the Jand:- 
and a tenant who believes he has occupancy rights 
cannot, nuder the section, claim compensation for 
improvements mado by him. M Narsa PILLAI Vv, 
RAMANATHAN CHETTIAR, 33 M. L. J. 84 788 


vamenn mmm S, HD 413 
Ss. 52, 2 (d)-—Mortgage suit—Charge created 
pending suit, how far efective— Transfer in enecution 
of order of Court—Mortgagee, second, position of. 
Plaintiff instituted a mortgage suit in the High. 
Court against the mortgagor, a Company in ligni- 
dation, and the second mortgagee. The liquidators 
of the Company applied to the District Court 
in which thè liquidation proceedings were going 
on for sanction to raise Rs. 26,000 for costs of 
litigation on the security of the assets of the 
Company except the goods pledged to the plaint- 
iff. The plaintiff and the second mortgagee both 
opposed the application, but the District Judge 
gave the sanction and apparently decided that 
the mortgaged property was assets which could 
be charged. Thereafter the liqnidators executed 
two documents of charge for Rs. 10,000 each in 
favour of the plaintiff reciting the decision of the 
District Judge, and agreed that upon the sale of 
the mortgaged premises the sums so charged and 
ail interest due thereon should. be payable out 
of the sale proceed in priority to all other 
payments. The mortgaged property was ordered 
to be sold, and out of the surplus sale proceeds 
after the satisfaction of the plaintiff’s mortgage, 
the latter claimed by virtue of the documents of 








‘charge to be paid the amount secured thereby in 


priority. to the claim of the second mortgagee: 

Held, (1) that the second mortgagee as party to 
the pending mortgage snit was protected, by section 
52 of the Transfer of Property Act, agains any 
postponement of his security by the charges created 


“pendente lite by the liquidators, inasmuch as the 


authority of the District Court could not affect 
orders in a pending suit in the High Court; 


Vol, XLI] 
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(2) that the liquidators’ charges could not be 
treated as transfers in execution of an order of a 
Court, within the scope of section (2) (d) ‘of the 


Transfer of Property Act, inasmuch as the District. 


Court’s sanction was not an.order capable of execution 
but merely au authority to- the liquidators to act 
in a certain manner if ‘oceasion should arise. B 


Mortrzan SIIVLANL e. Poona CoTTON AND Sink Mra, | 


19 Bom L. R. 602 - 244 
S. b : 273 
——— | 54—Contract for sale of property, w hethar 
creates interest in property. 
Obiter.— Under section ’64 of the 


Co., Lrn., 


Transfer of 


Property Act a contractfor the sale of a property ` 
does not of itself create any interest in or charge’ 


on the property itself. PAT. Nanp Lan PAL v. 
NARESH CHANDRA Dep, 2 P L, W. 108 ~ 468 
—-——~ S. 54— Evidence Act (I of 1872), s. 9!-—Sale 

_ of immoveable property of lers than Rs. \O0 in -value 

' — Unregistered instrument of sale, admissibility of 

in evidence. 

Where an immoveable property of less than Rs, 100 
in value is sold by delivery of possession and an 
instrument of sale is also exccuted but not registered, 
the instrament is admissible as evidence of the 
nature of the transaction as under section 91 of the 
Indian Bvyidénca Act'such an instrument, although 
it does not confer any title and is merely evidentiary, 


isthe only admissible evidence of the ‘nature and ` 


‘terms of the transaction. C JUMAN v. MOHAMMAD 
Nanimmroaz, 21 C. W. N. 1149 < 
— =» S. 54— Sale of land valued at less than Rs, 100 
to person in poreceton without registered document, 
validity of. 
The sale of land of the value of less than Rs. 100 


to its usufructuary mortgagee, who is already in - 


possession, without a registered document in accord- 
ance with the provisions of section 64 of the 
Transfer of Property Act, is not valid. © TILAK 
BRITTIAL V. RuDESWAR 8 
—— 5, 68. 

The definition of the various classes of mortgage 
contained in section 68 of the Transfer of Property 
Act should not be read as amplifying the quantum 
of interest which a mortgage by law confers upon 
the mortgagee. Clauses (b), (e), \d) and (e) only 
prescribe the forms in which the various mortgages 
ure to be expressed. The general legal effect i is ae 
which is predicated in clause (a). 

Where the mortgaged property is situate in the 
mufassal and one of the parties is a Hindu, an 
English mortgage, notwithstanding the form in 
which the document ig expressed, does not transfer 
an absolute interest in favour of the mortgagee. M 
ANSUR SUBBA NAIDU v, SECRETARY OF STATE, (1917) 
M. W. N. 794 770 
eaaa e §, DI — Delivery of proper EE ONA 


The delivery contemplated by section 59 of the. 


Transfer of Property. Actis delivery of property 
contemporaneous with the execution of the deed, O 
SURAJ BARAN SINGH v. PRATAB BALI SINGH, 4 0. L, J. 
446 455 
8. 50— Mortgage—Aitestation—Admission by 

mortgagee Proof, necessity of. 

Even where the defendant admits execution of 
what purports to be a mortgage-deed, the transaction 
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does not amount to a valid mortgage, if the defendant 
does not admit that it was attested by two witnesses 
who saw him execute itor if itis not proved that it 
was attested by two such witnesses. M VADLA 
NAGIAH v, VALURU DIVAKARA MUDALIAR, 6 L. W. 147; 
(1917) M. W. N. 683 585 
Ss, 65, 68—Mortgage, usufructuary—Dis- 
possession of mortgagee — Right to sue fur mortgage- 
money. 

Where the dispossession of a usufructuary mort- 
gagee is due to hisown fault he has no remedy 
under section 68 of the ‘Tranefer' of Property Act. 

A usufructuary mortgagee who fails to take a 
defence toa suit bya subsequent mortgagee which 
would preserve the security is not entitled under 
section 68 of the Transfer of Property Act to sue 
for the mortgage money. PAT, Dusta Lat v. 
NOWRATAN Koer, 2 P. L. J. 4F0 806 
--— §, 67—Mortgage-—-Usufrucltuary mortgagee 

dispossessed of mortgaged property— Remedy, 

An usufructuary mortgagee who bas been dispos- 
sessed of the mortgaged property has no remedy 
either by foreclosure or sale, but his remedy is con- 
fined toa money-decree against the mortgagor, as 
provided for in the mortgago-bond. © AGHORE 
NATH SHAHA v, NATABAR BAIRAGI 406' 

Where a usufructuary mortgagee is dispossessed of ' 
a portion of the mortgaged property but continues in 
possession of the remainder for a considerable time, 
he must be deemed to hare acquiesced in the dis- 
possession. and cannot claim interest from the date 
of dispossession, although it may have been stipulated 
for in, the mortgage-deecd. PAT UcnHair MANDAR 
» GOSAIN SINGH BAIT 55 
Ss, 68, 65—Mortyage, usufructuary—Dir- 

possession of mortgagee —Right to sue for mortgage 

money. 

Where the dispossession ofa usufructuary mort- 
gageo is due to his own fault he has no remedy 
under section 68 of the Transfer of Property Act. 

A usufructuary mortgagee. who fails to tako a 
defence toasnit by a subsequent mortgagee which 
would preserre the security is not entitled under 
section 68 of the Transfer of Property Act to sue 
for the mortgage money. PAT De nia LAL r. 
NOWRATAN Korer, 2 P. L J. 480 806 
mene S. 72, applicability of, to deposit under 

s. 13 of Regulation VIII of {819 694 
mmm aa §. 90, decree under—cCivil Procedure Code 

(Act F of 1808), s. 151—Amendment of decree not in 

accordance with judgment-~Inherent power of Co. í 

JË on the face of ita decree made under section 90 
of the Transfer of Property Act is notin accordance 
with the previous jadgment, then the Court will be 

justified under the inherent powers given to it by 
Jeotion 1hi of the Civil Procedure Code in making tho 
decree in accordance with the judgment. PAT 
RAMESHWAR SINGH V., JOTINDRA CHANDRA SINHA, 2 P. 
L. W. 205 206 
—— S. 91 (f£)—Mortgage— Redemption —Pur- 
chaser in execution, right of. 

A purchaser of mortgaged property in execution of 
a money-decree, who is not made a party toa subse- 
quent ‘suit on the mortgage in which the mortgaged 
property i is sold, is entitled to redeem the property 














-1¢88 


“OP. L. W. 148;2 P. L. J. 506 


as wma t 


under.section 91, (f) of tho -Transfer of Property Act. 
ag. against the,purcliuser in execution of the mortgage - 
decree.?; A.: LAKHPAT RAI v FAKHR-UD-DIN, U6 A, L.. 
J. 471539 A. 536 . ; sige pts et al en, BID: 
mi §.99—Sale of mortgaged property ih con- 
itravention of :section, whether -uoid or voidable— ., 
Limitation Act (IX of TEO8), Sch, I, Art. .12—~Cruil. 

Procedure Code (Act V of 1908}, Q. XXT, r. &0,.0. 

XXXIV, r. 14—Fquity of redemption, extinction, of. 

A sale in contravention of section -99 of the 
Transfer of Property ‘Act is- only’ voidable and not, 
void. . If .must-be’ ‘set aside. under, rule 90 of Order | 
XXI of the Civil Procedure Code by a suit, within 
onayear-of the. confirmation of the sale under , 
Article 12, Schedule I, of the Limitation Act, before . 
redemption canibomllowed. - 4... 

_A suit for ;fédemption cannot be regarded as a; 
suit to set aside the eale, though the irregularity may, 
bessufficient by..itself' to entitle.the plaintiffto vacate . 
the sale by:.a proper. preceeding under the Civil 
Procedure Céde or by a suit, PAT Sarro NARAIN 
OJHA v. Raw Javan Osa, 1 PiL. W. 729; 2P,L J.. 
587- oo s om . 533. 
<1) SL 11 .(g)-—Léase—Non-payment of rent— 
Forfeiture. | go ee i 

“Where the rights ‘and obligations of the parties 
toa.jease are. regulated by section 11! y) of the 
Transfer of Property Act, there is no determination 
of the. lease by: % forfeiture immediately on breach 
of a covenant,.but the lessor is required to do some 
act thereafter. showing his iatention to determine ` 





ea 





thé'lease; 0.0 lo 
, Tho act, however, need not be a formal notice to 
quit, and may be a démand for possession, oral or 
written; what is essential is an overt act which 
intimates tothe’ tenant the intention of the land-° 
lord to determine the lease. C Navurane SINGH v, 
JANARDON KISHORE Lan SINGH DEO i 952 
= S, 119-~ Exchange- War anty of title—“Agree. 
“ment to . the- contrary” — Buit to, recover equiralent 
portion of land given in exchange, maintainability of. 
, In the absence of an agreement to the contrary, 
parties making.an exchange are deemed to covenant 
for title, and. if in consequence,of defective title, 
either party to ‘the ,transaction is deprived‘of. the; 
property, or part thereof, received by him in exchange, ' 
he is entitled at'his option either (a) to cancel the 
bargain and to get back his property or (b) to obtain 
compensation for the loss, suffered by him. ‘He is 





_ not, however, entitled to recover an equivalent portion ` 


ofthe land given by him in exchange. | 

_ A clanse in a deed of, exchange, to the effect that © 
neither party’; wonld “have any claim against the 
other contrary to the exchange, does not amount to 
an agreement ‘excluding the implied warranty of 
title. P SALABAT. v. ARDUL RAHMAN, 51 P. R. 1917; 


114 P. W. R.. 1917 248 
ose! saa ND 329‘ 
l 054 


TRESPASS 


TRESPASSERS, tacking of period of pébsession of. 


Two independent trespassers cannot tack the 
period of their possession as against-the owner. PAT 
MIDNAPORE ZEMINDARL Co., Lip v, PANDAY BARDAR, * 
14 


1 
TRIAL IN JAIL, legality-of 820° 


INDIAN, CASES... 


TRUST KA WWG KA OS ee, GRD: 
Hindu Law—Religious and charitable trust 
. ¢- Nomination of trustee, right of, by founder's. heirs 
_ on extinction of. line of original trustees. ., %. 
Per Wallis, C. J., and Abdur Rahim, -J.—It is, 
competent to the heir.of the founder ofa_ religious, 
or charitable trust, in whom the trusteeship has, 
vested owing.to the failure of the line of the original; 
trustees, to create a new line of- trustees.” Fy 
“Per Srinivasa Aiyangar, J., dissehting.—W hateyer` 
other rights the founder’s heirs may have, they have. 
no tight of nominating new trustees. Where a. 
founder of a charity commits the management to a 
trustee, the presumption raised or the legal inference 
drawn in cases where he makes no arrangement for 
the management, does not arise; and there is no: 
presumption under the Hindu Law, any, more than , 
under the English Law, that he reserves any, right. of. 
interference or reversion of: manageinent,, after he 
has once definitely ‘placed the „properties ‘given by 
him in the, possession and management of third 
parties. i 





mn 


| Bolpyo GAURANGA Sano v SUDEVI Mata, 
22 M. L. J. 597; 40 M. 612; (1917) M. W. N. 429 589 
=m, religious and charitable—Nomination ;of 
trustee, right of, by founder’s heirs on extinction - 
of line of original trustees 589. 
TRUSTS ACT, (II or 1832), S. 87 665 . 
TRUSTEES, ‘goint, powers of. o < 
Ordinarily all the trastees should be co-plaintiffs 
and, only such of them should be made defendants as - 
arg unwilling to be joined- as co-plaintiffis or have done , 
some act precluding them from being joined as ‘ 
plaintiffs. a GE, , on 
. Where the administration of a trust is vested in 
several trustees, they all form, as. it were, but one 
collective trustee, and they must exercise the powers 
of their office in ‘their joint capacity,’ and. not 
separately. C NORENDRA NATH Kumar. vu. ATUT, 
OHANDRA BANDOPADHYA , +4 837. 


UNDIVIDED ESTATE, share in, -transfer - of ~Co. 
- sharers rights, of— Partition, subsequent—Transferes, 
“right of, to follow security. ne ee 

Where a person transfers a share in an undivided - 
estate, which is owned by himself and other persons, 
the transfer cannot-be permitted. tu affect injuri.. 

ously the interests.of his co-sharers; and,’ ‘where a. 

non-fraudulent division of the undivided shares sub. 

séquently takes place, the remedy of the transferee 
is to’ folléw the transmuted security, although in. 
cash, in the hands of ‘his transferor. O ABDUL 

WAHAB vu BASANT Lat, 40. L. T. 886 413 
U. P. LAND REVENUE ACT (III or 1901), S. 107 
í i : ee 912. 

——— §. 110 K 912. 

S. 233 (k) 88 
edie S9, 233 kY, 107, 110~—Partition—Oirvil suit, 
‘maintainability of —“Partition and union of mahals,’ 
"interpretation of. be pi 

Certain co-sharers in a village applied for partition: 

of their shares under section 107 of:the U. P. 
Land Revenue Act. Under’ section 110 of the. 

Act notice was issued to all the recorded co-sharere : 

and thereupon an application was made by some- 

cd-sharers praying for partition of their shares ands 
setting forth the extent of the shares which-~thoy- 
prayed should be formed into one lot. A proceeding 
was thereafter drawn up by the Revenue Court 
under section 114 of the Act declaring the basis on’ 


f 
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which partition wus to be effected and putting down 
“the plaintiff’s share as.that given in the application. 
Nearly a year after'this thé plaintiff brought a suit 
‘to. recover possession ofa share allotted to the 
defendants: | ` NG % 

Held, (Richards, C: J., dissenting) that the suit was 
batred by the provisions of section 233 (k) of the 
U. P. Land Revenue Act. 

Per Banerji, J.—In determining whether section 
333 (hk) of the U. P. Land Revenue ; Act 
applies to a suit, the Couri must look to the sub- 
stance of the claim and not to the form in which it 
is dressed up, . q>, | A her © iy 

Per Richards, O. J.—The word “partition” and the 
words “union of mahals” in section 233 ik of tne 
U. P. Land Revenue Act refer to “units” 
cf area which the’ Revenue Authorities create in the 
course of partition ‘proceedings. A Bursar MISIR ~. 
KALI Prasad, 15 A. L. d. 496; 39 A 469 912 
VAKIL anD CLIENT—TVakil, autherity of, to com. 

promise suit, extent of— Decree passed on compromise 

.—Appeal, whether ‘lies, 

An authority given toa Vakil to compromise a 
suit, if necessary, does not necessarily give him 
authority to negotiate the terms of the compromise 

` without reference to his client. Such authority myst 
be strictly construed and an appeal lies against a 
decree passed on a compromise entered into by a 
Vakil without reference tohisclient. ME THENAL 
| AMMAD.v SoKKAMMAL,'22°M. L. T. 149 429 
VALIDATION ACT (1B. C. or 1903), ‘effect of 733 
VILLAGE'SITES, ‘olunergiip of-—Zemindars, rights 
of—Tenants allowed to wee land, effect of-—Teinporairy 
.. user Adverse possession. ee 
In ordinary ` agricultural! villages zemindars ‘dre 
‘owners of the entiro village land, but as the village 
develops and becomes bigger itis possible that 
“the holders of land in tho villago may obtati ‘pro- 
prietary rights either by grant from the! zemindais 
; or by adverse possession. The “mera fact that a 
“village has become big enough to be called a town 
does not by itself affect or alter the zemindars’ 
rights, but it is by the process of transfer, grant or 
adverse possession that the various owners acquire 
their rights. 

A zemindar very often does allow tenants to use 
the land in his village in many ways beneficial to 
the tenants but which are not injurious to him. 
They are mere acts of grace and favour, and cannot 
by themselves be regarded as acts indicating adverse 
possession. 

Where a zemindar allows the occupants of shops 
in the village to use the land in front of the shops, 
the user does not confer any rights on the owners 
of the shops, nor does it constitute a case of adverse 
possession. A Porru MAL v. BHARAT INDU 613 

WAJIB-UL-ARZ, entry in, presumption as fo correct- 
ness of. 
There is a strong presumption in favour of the 
correctness of an entry in a wajib-ul-arz in the 
absencgof any real proof to the contrary, P SULTAN 
vr. Gurra, 63 P, W. R. 1917 283 
, entries in, value of, Fatehpur, Tahsil Gugera. 

Entries in tle administration papers of Mauza 
Fatehpur make it plain that the trees growing in 
thy land of an occupancy tenanoy are not the 
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property of the occupancy’ tenants, but they may 
sut them in order to supply themselves with 
agricultural implements with the consent of the 
landlords, a” consent which must- not be withheld 
‘without reasonable cause. 

Musammat Gur Devi v Sondha, 61 P, R. 188}, 
is applicable to occupancy tenants of Fatehpur and 
the proprietor is not entitled, in the abseneo of 
reliable evidence as to his right, either by custom 
or Otherwise, to enter upon the land in the 
occupation of a hereditary tenant and cut andsell 
the trees growing thercon without tlie said tenaut’s 
consent, butthis only moans that the tenant is 
éntitled to be safeguarded in the exercise of certain 
rights of user, not thathe can cldim the price of a 
tree which the landlord has cui. P PorHAR Das v, 


“AMIR, 6 P. R. 19:7 Rev; 3 P.W.R. 1917 Rov. 
907 
WAKE 684 736 


WATERS, law of-——Riparian rights~ Channel irrigat- 
ing a mitta, right of mittadar to dam——Rights of 
lower owners. 

In systems of connected tanks in different mitins 
or villages supplied with water by ‘or through a 
permanent or artificial channel, each: upper owner 
is entitled in the flood season to fill his tank, which 
in general is of sufficient storage, capacity for the 
ayakat, and, subject to this, is bound to allow the 
water ta flow freely on to the lower tank till the 
last of them is supplied. Whatever may be the 
means adopted to let out the surplus,’ the owner 
of the tank, in such cases, has no right to in crease 
the storage capacity of his tank beyond “what it 
was at the time the channel was dug, which, in 
many cases, can only be proved by the customary 
flow of waterinto the tank. RI Sécrevrary OF STATE 
© PALANIYAPPA Pitbar, (19173 M. W. N. 571: 6 L.W. 
572; 22 M, L. T. 346 na ZET 


WHIPPING AGT (IV or 1909), S., 3—Appaal-- 


Whipping, sentence of, after part of _ sentence, uf 

imprisonment has been served, legality of—Appel. 
tate Court, power of. 

Under section 3 of the Whipping Act a whipping 
can only be imposed in lien of any other punishment 
and the intention of the law is infringed by ordering 
a man to be whipped after he has already served part 
of a sentence of imprisonment. L B EMPEROR v, Py 
Won, 8 L. B. R. 466; 18 Cr. L. J. 7738 149 


WILL, construction of—Probate, whether necessary 
before dealing with interest expectant on death of 
legalee —‘Santan} meaning of. 

A Will provided:—“and on my said daughter attain- 
ing her majority.. ... the executor... will give her my 
ostate and makeovor the accounts... God forbid if my 
daughter should die childless then my full brother.. 
will get the propertics.... ..” The daughter surviverl 
her father, attained majority, but died without issue: 

Heid, that under the Will the daughter took an 
absolute interest liable to be defeated either by 
death during the testator’s life-time or during her 
own minority; so that the gift over in favour of tho 
full brother could not take effect on the daughter's 
death without issue after attainment of majority, 

The word ‘santan’ as used in Bengalee documents 
at the end of the 19th and beginni of the 20th 


` 
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century means issue generally and is not limited to 
male descendants. 

A reversionary interest, expectant on the death 
ofa legatee, granted by a Will can be sold, dealt 
with and taken in execution without the Will being 
proved, © KUMUD KRISHNA MANDAL v. JOGENDRA 
‘Natu, 21 0. W. N. 854; 260. L, J. 260 511 
wanan momen» CLECULLON of wecution on different dates— 

Disposition of property, . rules for-—~Revocation — 

Exztraneous evidence, admissibility of—Evidence Act 

(I of 1872), 8 9% * 

. Where several Wills are exeonted on different 
dates by. a person, if the subsequent instrument 
does not profesa to be a codicil-and is adequate to 
the disposition of the entire property, there is no 
such a priori impossibility that it was intended wholly 
to supplant the pridr instrament. The case then 
rests on the true construction of the two instruments, 
and the complete disposition contained in the second 
must, unless controlled by the context, wholly revoke 
the first. 

Where there is something on the face of the 
instrument raising doubt or ambiguity as to whether 
it was: intended by the testator to be in substitu- 
dion for or addition fo a previous Will, the Court 
is justified in having. recourse to external evidence 
to ascertain the testatot’s intentions. | 
~ A. testator had properties both in Cochin State 
and in British, territories He executed four, Wills by 
which he disposed of all his properties, viz., 

1. In 1901 a Will bequeathing certain -properties 
to his wife, 

2 A Will in 1905 bequeathing all his properties 
in Ponnani to his wife Hlchar-. 

3. A Will in 1906 | bequeathing 38 itoms of pro- 
perties to Elchar for her maintenance during life. 

4, A last Will making, certain additional bequests 


‘to Elchar and othersiand bequeathing the rest of ‘his 


roperty to his niece’s children: 
Held, that the last instrument superseded the 
earlier ones; 
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Held, further, that the fact that the properties 
were situate in different ‘jurisdictions did not 
affect the question, WE PANAKKAL-IYYAPPAN v. 
ELACHAR OHAKKUNNI, (1917) M. W. N. 645 , 556 

Probate, application jor, whether can be treated 

- as application for Letters of Administr ation —Court, 

whether to enquire into testator’s title or his right to 
dispose of property, 


It ig iot the business of the Court, receiving an. 
application for Probate to hold an enquiry as to “the 


. property of the deceased or to consider, any, issue 


-a8 to the title of the testator or his power to dispose 
of the -property which the Will purports to deal 
with, 


An apisan for Probate cannot be converted 
into one for Letters of Administration. PAT BEHARI 
Lau v, Ganca Dar, 1 P. L. W. 744° 279 


WORDS ann PHRASHS—Maxim: Certum est quod 
~ cerbum reddi potest, applicability of. 
TIn.cases where a right to enforce specific perform- - 
ance vests in a third party to whom the ascer- 
tainment of the date on which performance becomes 


doe need not necessarily be known, the doctrine 


certum est quod certum reddi potest has no application. 
M SATHULA VENKANNA v, NAMUDURI VENKATAKRISH- 
| NAYYA, 33 M. L. J. 36; 6 L. W. 192 807 


— “ Tanka,” meaning of. : ; 
The ase of the word “tanka” in a document creates 
security and not merely assignment of .revenue. 
t M VENKATA. PERUMHL Ragu, V, JUDRAGIEE TATA NADU, 
21 M. L. T. 351 oo a 208 


WORKMAN'S BREACH or CONTRACT ACT 
(XIII, or 1859), S..2, applicability . of ~ Cartman, 
whether labourer, 

A ‘cartman is not a labourer to whom the provisions 
of Act XIII of 1859 apply..P GURDITTA ú. EMPEROR, 
33 P. R. 19.7 Cr. 18 Cr. L. J. 891; 39 P. W.R, 
1917 OR. ~ 1003 








